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Raj abadhar Pillai • •• 

In re Assistant Commissioner of 
Labour 


Ram Singh v. Ram Chand 
Jamnabai v. Fazalbhoy Hoptoola 
Mallireddi Ayyareddi v. Adiis- 
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MADRAS HIGH COURT. 

Second Appeal No. 2084 of 1920. 
November 17, 1922. 

Presmt : —Sir Walter Salis Sohwabe, Kt., 
Chief Justice, and Mr. Justice Wallace. 

MANAMAL KORU KUTTY (dead) AND nis 
LEGAL REPRESENTATIVEvS, AND OTHERS — 

Plaintiffs— Appellants 
versus 

VALIAKATHODIYIL AHAMMAD— 
Defendant— Respondent. 

Civil Procedure Code {ActV of 1908) s. 107, C XLU 
r. 35 Issues^ framing of--^Dutv of Court^Failurc of 
lower Coti/rts to frame proper issues^ Procedure-^ 
Itemand. 

la a suit for redemption of a mortgage, the plalnt- 
ift baaed hia title on a legacy under a Will and alao 
on a leaae. The defendants denied >plaintifi'a title 
under both heads. There was a speoiflo iaaue aa to 
the genuineness of the Will but none aa to the leaae, 
eioept the general issue aa to whether plaintifia* 
suit was maintainable. The Oourt of firat Instance 
found the Will to be genuine and decreed the suit but 
the appellate Court reversed the finding and diamisa- 
ed the suit. The question of the lease was not gone 
into in either of the Courts. On second appeal to 
the High Court : 

Beldt (1) that it was primarily the duty of the 
Court to frame the peoeasary issues though in fram- 
ing issues parties were entitled to be heard; 
[p. 3, ool. 1.] 

(3) that the proper course to follow in the case was 
not to aet aside the decree and remand the whole 
.case including the question of genuineness of the 
Will to be gone into again ah initio^ but to frame 
issues under O. XLI, r. 36 of the Civil Procedure 
Code and refer the same to the lower appellate Oourt 
and direot it to take the additional evidence required 


on the issues and return the same to the High Court 
with its fiedinga. [p. 2, cob 3.] 

Second Appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Ottapalam, in A. S. No. 146 of 1919, preferred 
against the decree of the Court of the Addi- 
tional District Munsif of Tirur, in O. S. 
No. 164 of 1919, (O. S. No. 550 of 1917 Para- 
panangudi Munsif 's Court.) 

Mr. K. P. M. Menon, for the Appellants. 

Mr. 0. Madhavan Nair, for the Respondent. 

JUDGMENT. 

The Chief Justice: — This is a second 
appeal from the judgment of the Subordinate 
Judge of Ottapalam, reversing the judgment of 
District Munsif of Tirur. The plaintiff is 
suing for the redemption of a mortgage. He 
and the defendant were at one time joint 
mortgagees. He puts his right to redeem the 
mortgage mainly on the ground that he was a 
purchaser or assignee of the rights of certain 
legatees under the Will of the mortgagor. It 
was alleged by the defendant that the Will was 
not valid, and so in effect he said ; “yoR have 
no title under the Will. Whoever is in a 
position to redeem it, you are not.’* The 
District Munsif found as a fact that the Will 
was duly executed and was genuine. The 
Subordinate Judge found as a fact that the 
Will was not duly executed. Sitting in Second 
Appeal, it is not open to us, I regret to say, 
in this case, to review the judgment of the 
Subordinate Judge oh a question of fact. 
The plaintiff, however, said ; “ 1 have got 
another ground on which I am entitled to 
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redeem, and that is, I have taken a fresh 
lease or a renewal o£ the lease of the property 
from the jV.nmi,’* and he says, that he has 
raised that in his plaint. The defendant 
replied to it by saying that this demise was 
invalid and could not in any way be enforced. 
In framing issues, there was an issue framed, 
“Is the suit as brought not maintainable?** 
but there was no speoihe issue directed as to 
whether the plaintiff had a right to redeem 
under this new demise. I think it was for 
the Court to frame such an issue although 
on such application for issues the parties are 
heard. The result was that this matter was 
never gone into in either of the Courts below. 
The 6rst Court, finding the Will genuine, had 
no particular reason for going into this point 
at all, even if it had been asked to. The 
second Court, finding the Will not genuine, 
apparently had not its attention called to the 
fact that it left open the question whether 
or not there was a right under the demise. 
And it is impossible to blame either Court, 
because attention was not apparently called 
to the matter and there was no definito issue 
on the point before the Court. 

Now, under O. XLI, r. 26, which contains 
the principles on which the Court ought to 
act when exercising its powers under sec- 
tion 107 of the Code of Civil Procedure, 1908, 
it is provided that ‘where the Court from whose 
decree the appeal is perferred has omitted to 
frame or try any issue or to determine any 
question of fact which appears to the appel- 
late Court essential to the right decision of the 
suit upon the merits, the appellate Court may, 
if necessary, frame issues and refer the same 
for trial to the Court from whose decree the 
appeal is preferred, and in silch case direct 
such Court to take the additional evidence 
required ; and such Court shall proceed to try 
such issues and shall return the evidence to 
the appellate Court together with its findings 
thereon and the reasons therefor. Now, under 
that, the Subordinate Judge*s Court, if the 
point had been taken there, could have sent 
this matter back to be inquired into by the 
District Munsif, in which case the case would 
oomo back to the Subordinate Judgo*s Court 
with t, e evidence taken by the Distract Mun- 
sif on ^be issue, but when a case is sent back 
by thist Court, the practice, no doubt with a 
view of saving expense, has been to send it to 
the lower appellate Court and direct that 


lower appellate Court to try that issue itself. 
In this case I think that that is the right 
course to pursue. I had some doubt as to 
whether we ought not to set aside this decree 
and leave the whole matter to be gone into 
again ab initio so leaving open the question 
to bo tried again, whether this Will was duly 
executed or not. But, on the whole, parti- 
cularly in view of the fact that I think that 
considerable blame attaches to the plaintiff 
for not having got this point decided at the 
same time, and I am convinced that the 
decision of the two lower Courts who heard 
the case would have been the same on the 
question of the validity of the Will, whether 
this point bad been taken or not, I do not 
think it is right to remand the whole case : 
and I think the proper course to adopt is that 
provided for by O. 41, r. 25 to frame an 
issue and refer the same to tho Subordinate 
Judge*s Court at Ottapalam, and direct that 
Court to take the additional evidence required 
on the issue and return the evidence to this 
Court with its findings thereon and the 
reasons therefor. My learned brother has 
framed the necessary issue. The findings 
will be submitted within three months from 
the receipt of this order and ten days will be 
allowed for objections. 

The question of costs of this appeal and 
in the lower Courts will be reserved until tho 
final hearing after the receipt of the finding 
called for. 

Wallace, J ; — I agree and I frame the 
following issue : — 

Does the plaintiff hold directly from the 
jenmi a new or a renewed demise, and, if so, 
is he entitled by force of that demise to 
redeem and eject the defendant from the suit 
property ? And if he is so entitled, on what 
terms should tho redemption be allowed ? 
Each party is entitled to adduce further., 
evidence on this point. 

V, N. V. Case remanded, 

Z, K. 
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LAHORE HIGH COURT. 

Civil Appeal No. 1896 op 1920. 

December 19, 1922. 

Present : — Mr. Justice Abdul Baoof and 
Mr. Justice Moti Sagar. 

HATHI KHAN and othebs — Plaintiffs— 
Appellants 
versjis 

Musammat ALMO and othebs — 
Defendants —Respondents. 

Civil Procedure Code I Act Y of 1908) S. 11 —Res 
Judlotkttkt essential reqtiisites of — Findiftg in unneccs- 
sary suit, whether comittutes Rea Judicata. 

The only conditions ncoes3ary to constitute a 
matter res judicata are that,— 

(1) the matter directly and substantially in issue 
in the subseQuent suit or issue must be the same 
matter which was directly and substantially in issue 
either actually or coiiBtraotively in the former suit; 

(2) the former suit must have been a suit between 
the same parties or between parties under whom they 
or any of them claim; 

(8) the parties as aforesaid must have litigated 
under the same title in the former suit; 

(4) the Court whioh decided the former suit must 
have been a Court competent to try the subsequent 
suit or the suit in which such issue is subsequently 
raised; 

(5) the matter directly and substantially in issue 
in the subsequent suit must have been heard and 
finally decided by the Court in the first suit. 

[p. 6, ool. 2.] 

It is not a necessary condition that the suit must 
be one which the plaintifi was bound to institute, 
there is no warrant in law for the proposition that a 
finding given in a suit whioh is perhaps an entirely 
useless suit and need not have been instituted at all 
does not operate as res judicata in a subsequent suit 
relating to the same matter if the other require- 
ments of law as laid down in section 11 of the Civil 
Fcooedure Code have been fulfilled and a finding given 
in a suit whioh the plaintiff need not have instituted, 
but has in fact instituted is as much res judicata as 
one given in a suit whioh be was bound to institute, 
[p 6, ool. 2.] 

Second appeal from the decree of the Dis- 
trict Judge, Mianwali, dated the 6th May 
1920, affirming that of the Senior Subordinate 
Judge, Mianwali, dated the 2ad January 1920, 
dismissing plaintiff’s suit. 

Mr. M. S, Bhagatt for the Appellants. 

* Sheikh Niaz Muhammad, lor the Respon- 
dents. 

JUDGMENT . — The subject matter of the 
litigation which has resulted in this appeal is 
the estate of one Ibrahim Khan, a Pathan of 


Mianwali Tahsil, who is alleged to have died 
more than 32 years ago, leaving him .surviv- 
ing three widows, Musammat Sabibo, Mus~ 
ammat Jatti and Musammni Nuran, and three 
daughters, Musammat Basso, Musammat 
AHmon and Musammat Nuran. It appears 
that on the death of Ibrahim Khan his pro- 
perty was mutated in four equal shares in the 
names of two of his widows, Musammat Sahi- 
bo and Musammat Nuran, and two daughters, 
Musammat Nuran and Musammat Alimon, 
The exact reason why Musammat Jatti, the 
third widow, and Musammat Basso, the third 
daughter, were excluded from inheritance is not 
definitely known, but it seems probable that 
they were not given a share because Musam- 
mat Basso had already been married and Mus- 
ammat Jatti had been turned out by her 
husband during his life time on account of her 
unohastity. In 1891 two deeds of gift were 
executed, one by Musammat Nuran, widow of 
Ibrahim Khan, in favour'of his daughter Mus- 
ammat Alimon and the other by Musammat 
Nuran, the daughter, in favour of her mother 
Musammat Jatti in respect of some portions 
of the property to which they had succeeded 
on Ebraliim’s death. These alienations gave 
rise to two suits by the reversioners of Ibra- 
him Khan, one of which was instituted on the 
16th February 1892 against Musammat 
Nuran, the widow, and her step-daughter Mus- 
sammat Alimon, and was registered as suit 
No. 38 of 1892. The other suit against Mu- 
sammat Nuran, the daughter, and her mother 
Musammat Jatti was instituted on the next 
day the 17 th February, and was registered as 
suit No. 42 of 1892. In both suits the valid- 
ity of the alienatldns make by the females 
was challenged, and the usual declarations 
that these alienations will not affect the rever- 
sionary rights of the plaintiffs after the death 
or the marriage of the females wore prayed 
for. Both suits were dismissed by the trial 
Court on the ground that plaintiffs were 
remote collaterals, and as such not entitled to 
succeed or to question the alienations in the 
presence of the daughters. The plaintiffs pre- 
ferred an appeal against the decree of the trial 
Court in suit No. 38 of 1892, but no appeal 
was preferred in the other suit. The appeal 
in suit No. 38 of 1892 was accepted, ai;d it was 
held by the Divisional Judge that plaintiffs 
were reversioners of the fifth degree and as 
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suoh bad the locus standi to maintain the suit. 
This judgment was confirmed on appeal by the 
Chief Court on IStb July 189*^. The judgment 
of the trial Court in suit No. 42 of 1892 was 
allowed to become final, and the result of the 
findings arrived at in that judgment was that 
as against daughters, other than Musammat 
Alimon, plaintiffs’ right to succeed or to ques- 
tion an alienation remained completely nega- 
tived. 

In 1919 the widow, Musammat Nuran, re- 
married, and shortly after her remarriage the 
present suit was instituted by the plaintiff’s 
for possession of the whole of the estate left 
by Ibrahim Khan on the allegations that hy 
her remarriage the widow’s estate enjoyed by 
Musammat Nuran had come to an end, and 
that the plaintiffs who were near collaterals 
of the deceased, were entitled to succeed to 
the exclusion of the daughters. The suit was 
at first directed only against Musammat Aii- 
mon and Musammat Nuran but subsequently 
Musammat Basso and Musammat Nuran wore 
also impleaded as defendants. The defendants 
repudiated the allegations made in the plaint 
and contended that the question of the 
competency of the plaintiffs to maintain the 
suit and of their right to succeed in the pre- 
sence of the daughters had already been 
decided in a previous suit, and that the judg- 
ment in that suit operated as res judicata. It 
was denied that plaintiffs were collaterals of 
the fifth degree, and it was pointed out that 
the property in suit was the self-acquired prop- 
erty of Ibrahim Khan to which the daughters 
had a superior right to succeed than the 
plaintiffs who were remote collaterals of more 
than six degrees. On these pleadings the 
following issues were framed and set down 
for trial : — 

(1) Are plaintiffs entitled to succeed to 

the property in suit by custom in pre- 
ference to Ibrahim Khan’s daughters 
on Musammat Nuran’s marriage ? 

(2) Is the point res judicata ? 

(3) To what share, if any, are the plaintiffs 
entitled ? 

The Subordinate Judge found that the 
question of the plaintiffs’ right to succeed 
to the poperty of Ibrahim Khan in the 
presence of the daughters was clearly in 
issue and adjudicated upon in the previous 


litigation, and that tho present suit was 
consequently barred by the rule of res judi- 
cata, As to the character of the property 
in suit the Subordinate tTudge held that it 
was ancestral, but he further found that 
the plaintiffs were not entitled to succeed as 
they wore distant collaterals of six or more 
than six degrees. On appeal the learned 
District Judge differed from the findings of tho 
trial Court on the question of the character 
of tho property in suit, and found on all points 
in favour of tho defendants. Tho result of 
these findings was that bhe plaintiffs’ suit was 
entirely dismissed. The plaintiffs have now 
preferred a second appeal to this Court. 

Mr. Niaz Muhammad on behalf of tho 
respondents raises a preliminary objection that 
Sarwar Khan, one of the plaintiff -appellants, 
died on tho 7th June 1921, and as no applica- 
tion to have his legal representatives im- 
pleaded was made within the time prescribed 
by law, but was made on the 22nd November 
1921, when more than three months prescribed 
for such an application under the recent 
amendment of the Indian Limitation Act bad 
expired, the appeal had abated as against 
Sarwar Khan. It is urged that the time for 
making such an application could not be extend- 
ed, and that no sufficient cause had been shown 
for setting aside the abatement. The appel- 
lants have, however, filed an affidavit stating 
that the delay in making this application was 
due to the mistake on the part of their local 
pleader who told them that the period of 
limitation for applying to implead the legal 
representatives of a deceased person was six 
months, and it is prayed that, under these 
circumstances, the delay should be condoned. 
No counter-affidavit has been put in by the 
respondents, and we do not see any valid 
reason why the statement contained in the 
plaintiffs’ affidavit should not be believed. In 
our opinion the plaintiffs have succeeded in 
showing that there was sufficient cause for 
their not applying within the prescribed 
period, and we set aside the abatement. 

The learned Counsel for tho appellants has 
argued the case before us at considerable 
length, but there is only one point which we 
need discuss, viz,, the point whether the suit 
is or is not barred by res judicata, as wo arc 
clearly of opinion that on tliis point alone the 
plaintiffs’ suit and appeal must fail. 
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It will be observed that half of the property 
left by Ibrahim Khan was admittedly mutated 
on his death in the names of the daughters 
without any objection on the part of the plaint- 
iffs. Indeed, the right of the daughters to 
succeed to the inheritance of their father and 
to keep possession thereof till death or marri- 
age was most distinctly recognized by the 
plaintiffs in the previous litigation. In para- 
graphs 1 and 2 of their plaint in that suit 
(No. 42 of 1892) it was clearly stated that the 
daughter of Musammat Nuran had succeeded 
to 396 hanals of land on the death of her 
father, that she was entitled to remain in 
possession of the land till her death or her 
marriage, and that after her death or her 
marriage plaintiffs would be entitled to 
sticceed and to take possession. It was nowhere 
stated that the daughters had been allowed to 
take possession by some private arrangement 
or merely as an act of grace on the part of 
the widows who, according to the contention 
of the plaintiffs in this Court, were the only 
persona entitled to succeed to a life tenure, 
nor was there any indication given of tho 
fact that on her death or marriage the prop- 
erty would go back to the widows to the ex- 
clusion of the plaintiffs. In fact, they could 
not have said so as the Biwaj4-am of the 
Mianwali District clearly recognizes the rights 
of unmarried daughters to succeed to a por- 
tion of their father’s estate, and to remain in 
possession thereof till they are, married. It is, 
thereforci obvious that the daughter was 
recognized by tho plaintiffs as an independent 
heir, and the contention now raised by their 
learned Counsel that, during the lifetime of 
the widow or widows, the plaintiffs had 
no cause of action to contest the aliena- 
tion made by the daughter in favour of 
her own mother, and that if . they did 
contest it, this fact should be completely 
"ignored and the whole litigation from begin- 
ing to end treated as non est is wholly unten- 
able. The daughter having succeeded to the 
property in her own independent rights, the 
plaintiffs had clearly a cause of action to sue 
if the alienation made by her was unauthoriz- 
ed or prejudicial to their interests ; and if the 
question of their status and locus standi was 
directly and substantially in issue and adjudi- 
cated upon in that suit, we do not see why 
tho tinding then arrived at should not operate 
as res judicata if the same qestion happens to 


arise in a subsequent suit. Nor do wo see 
any force in the argument that it was entirely 
unnecessary to bring tho suit as tho alienation 
was made in favour of her own mother who, it is 
alleged, was in any case entitled to a life* estate 
on Ibrahim Khan's death. In our opinion 
Musammat Jatti, the alienee, was not entitled 
even to a life estate and had very probably 
been completely disinherited owing to her 
UDchastity, or for some other reason, which is 
not apparent on the face of the record. From 
tho plaint, to which reference has already 
been made, it is clear that the rights of Mus- 
sammat Jatti to succeed were explicity denied 
by the plaintiffs owing to lier unchastity, and 
it was distinctly asserted that the plaintiffs 
were the next heirs. It is, therefore, clear 
that it was not a case of an acceleration, and 
the argument that the alienation was in favour 
of the next heir, and, therefore, need not have 
been objected to is entirely without any force. 
Further, it appears to us that there is no 
warrant in law for tho proposition that a find- 
ing given in a suit which is, perhaps, an entire- 
ly useless suit and need not have been insti- 
tuted at all does not operate as res judicata in 
a subsequent suit relating to the same matter 
if the other requirements of law as laid down 
in section 11 of the Civil Procedure Code 
have been fulfilled. Tho only conditions 
necessary to constitute a matter res judicata 
are those given at page 30 of Mullah’s Civil 
Procedure Code, and they are as follows : — 

(1) The matter directly and substantially 
in issue in the subsequent suitor issue must be 
the same matter which was directly and sub- 
stantially in issue either actually or construc- 
tively in the former suit. 

(2) The former suit must have been a suit 
between the same parties or between parties 
under whom they or any of them claim. 

(3) The parties as aforesaid must have liti- 
gated under the same title in the former suit. 

(4) The Court which decided the former 
suit must have been a Court competent to try 
tho subsequent suit or the suit in which such 
issue is subsequently raised, 

(5) Tho matter directly and substantially 
in issue in the subsequent suit must have 
been hoard and finally decided by tho Court in 
tho first suit. 

There is nothing in tliese conditions to sup- 
port the contention that to constitute res 
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judicata the suit must bo one which the 
plaintiff was bound to institute. 

We are, therefore, clearly of opinion that the 
usefulness or otherwise of a suit is a question 
which is entirely boside the point, and that a 
finding given in a suit which plaintiff need not 
have instituted, but has in fact instituted, is as 
much a res judicata as in a suit which he was 
bound to institute. 

To turn now to the pleadings and the issues 
in the former case; it appears that the defend- 
ant most unequivocally repudiated the plaint- 
iffs’ right to sue and pleaded that they were 
distant reversioners of more than 6 or 7 
degrees. Two issues only were raised, one 
relating to the validity of the alienation and 
the other relating to the competency of the 
plaintiffs to maintain the suit. The Court 
found that the alienation was invalid by cus- 
tom, but it also found that plaintiffs were 
collaterals of more than 6 or 7 degrees and 
consequently not the true heirs of Ibrahim 
Khan entitled to question the alienation. 

The question relating to the plaintiffs’ 
status or of their right to succeed in the 
presence of the daughters was directly and 
substantially in issue in the former litigation, 
and is also directly and substantially in issue 
in the present suit, and we do not see any 
reason why the finding given in the previous 
suit should not be conclusive between the 
plaintiffs and the daughters of Ibrahim Khan. 
It is urged that in the other suit against 
Musammat Alimon (suit No. 38 of 1892) 
plaintiffs were held to be collaterals of the 5th 
degree, and that this finding operates as res 
judicata not only against Musammat Alimon 
who was a party to that suit but against the 
other daughters as well who were no parties, 
as the suit was one of a representative nature 
and all the daughters of Ibrahim Khan must 
be held bound by it. Wo do not see any 
force in this contention. The suit was clearly 
personal against Musammat Alimon in whose 
favour a particular alienation had been made, 
and the other daughters were neither privies 
to that suit nor in any way interested in the 
result of that litigation. The finding given in 
that suit is, thereforci binding only on Mas- 
ammal Alimon, but this alone does not lielp 
the plaintiffs in the least, as in order to 
succeed they must prove a right superior to 


that of the other daughters as well, which, 
however, they are unable to do in view of the 
decision arrived at in suit No. 42 of 1892 
from which no appeal was preferreds and 
which was allowed to become final. Musam- 
mat Alimon can certainly say that though she 
may not have the right to succeed in view of 
the previous decision against her it is not 
the plaintiff’s who can question that right, 
and that as long as Musammat Nuran and 
Musammat Basso or any of their representa- 
tives are alive, they have no cause of action 
to maintain the suit. In our opinion the 
plaintiffs are clearly estopped by the rule of 
res judicata from denying the rights of the 
daughters, and their suit must fail. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

z. K. 


MADRAS HIGH COURT. 

CiviTi Kevision Petition No. 193 of 1922. 

AND Civil Miscellaneous Petition 
No. 848 OF 1922. 

April 23, 1923. 

Present Mr. Justice Oldfield and 
Mr. Justice Devadoss. 

M. R. DANDAYUDAPANI IYER, 

PLEADER, KALLAKURICHI— 
Petitioner in both 
versus 

TUB DISTRICT MUNSIF (Mr. K. BALAJl 
RAO) OF KALLAKURICHI— 
Respondent in both. 

Government of hidia Act (6 and 6, Oco. V, C, 61) 
s. 107— AppZfcaLVm by stranger to cxpmige passages 
in judgment of lower Court •Jurisdiction of High 
Court* 

The High Court has no power under seotion 107 
of the Government of India Act to order the expung. 
ing of passages in the judgment of a Subordinate 
Court at the instanoe of a person not a patty to the 
suit. 

The High Court in this oase refused to grant a 
petition to expunge ootbafn paragraphs in the 
judgment of a Subordinate Court on the ground that 
they contained language misrepresenting the conduct 
of a Vakil and damaging to him. 

In rc Krishnaswami Aiyangart 47 Ind. Oas. 981 ; 85 
M. L. J. SG8, followed. 

0. R. P. No. 13‘JG of 1016 0. R. P. No. 888 of 1919 
and 0. M. S* A. Nos. 305 and 206 of 1914 zefeiied to 
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Civil Bevision Petition No, 193 of 1922. 
Petition under Section 107 of the Govern- 
ment of India Act, praying the High Court to 
revise the order in proceedings in O. S. No. 624 
of 1920, on the file of the Court of the District 
Munsif of Kallakurichi, dated 8th November 
1921 and to call for the record of the pro- 
ceedings and revise the said order of the 
learned Distirct Munsif by expunging the 
objectionable passage against the practitioner 
in the said proceedings. 

Civil Miscellaneous Petition No. 848 of 
1922. Petition praying that, in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to order the 
expunging from the records paragraph 10 of 
the order dated 8th November 1921 of the 
learned District Munsif on the Memorandum 
dated 2-11-1921 in O. S. No. 624 of 1920 on 
the file of the Court of the District Munsif of 
Kallakurichi. 

Messers. T.B. Bamachandra Iyer, A. Krish- 
naswami Iyer, K. Balasubrahmani Iyer, for 
the Petitioners. 

ORDER . — We are asked in these petitions 
to direct that a paragraph be expunged from 
the order of the District Munsif of Kalla- 
kurichi on the ground that it contains langu- 
age misrepresenting the conduct of a Vakil, 
petitioner before us, and damaging to 
him. I have already expresssed my views 
on the jurisdiction of this Court to make such 
an order in In re Krishnaswami Aiyangar (1), 
and I have been shown and now see no reason 
for changing them. Very little further in the 
way of authority has now been referred to. 
In fact, we have been shown no instance in 
which this power has been exercised by this 
or any other Court not mentioned in the case 
just referred to. I observe that Civil Revision 
Petition No. 1396 of 1916 is not an instance 
of the exercise of this power and was referred 
to as such only owing to the unfortunate 
misdescription of the case in the judicial index 
of this Court in Civil Revision Petition 
No. 888 of 1916 and A. A. O. Nos. 206 and 206 
of 1914 ; also neither of the learned Judges in 
fact expressed any opinion in favour of the use 
of the power unless in most exceptional cases. 

il) 47 Ind. Oas. 981 ; 80 M. Ii. 868. 


With these observations I again reach the 
same conclusion as in my previous decision 
and, for the same reasons. I would therefore 
dismiss the Civil Miscellaneous Petition 
No. 848 of 1922 and Civil Revision Petition 
No, 193 of 1922. 

DdvadosB, J : — I agree. 

V. N. V. 

Petitions dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1624 
OF 1919. 

May 11, 1923. 

Present : — Justice. Sir Nalini Ranjan Chat- 

torjee, Kt., and Mr. Justice Surawardy, 
Judges of this Court. 

PROBODH CHANDRA MITTER— 
Plaintiff— Appellant 
versus 

HARISH CHANDRA NA3KAR, who 
appeared; and PANCHANAN HAZRA, 

WHO DID NOT APPEAR IN THIS 

APPEAL— Defendants — 
Respondents. 

Bengal Tcnuncij Act (VII of 1835), s. CO^froprict r 
Ijaradar— Ewtj'rc estate— -Rent yayahh to two Broprie- 
tors-^Eent payable to third pi rson^-Object of section'-- 
Land Eegistration Act (VII of 1876), ss. 78, 81, appli- 
cability of. 

Section 60 of the Bengal Tenancy Act deals with 
cases where rent is due to the proprietor of an estate. 
An Ijaradar is not a proprietor, his case, therefore, is 
not oov ered by the section. 

Although a proprietor may be the owner of an 
estate or a part of an estate, section 60 merely speaks 
of •* proprietor of that estate,** which indicates an en- 
tire estate. Therefore, none of the several persons, 
who are individually registered as proprietors of the 
fractional share of an estate, is proprietor of the 
estate. 

The case where rent is payable to two or more pro- 
prietors, the extent of whose interest is required to be 
registered under the seoond part of section 78 of the 
Land Registration Act, is not dealt with by section 60 
of the Bengal Tenanoy Act. 

The words ‘*that the rent is due to a third person," 
in the concluding portion of section 60 of the Bengal 
Tenancy Act, refer to a third person whose name is 
not registered at all. 
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The object o( section GO ol the Bengal Teoanoy Act 
is to afford indemnity to tenants who pay rent to the 
person whose name is registered under the Act, and 
to debar them from pleading in defence to a claim 
for rent by such person that the rent is due to a 
third person ; but the section has not provided for 
oases where the names of all the part proprietors 
have been registered under the Land Registration 
Act. 

Section 60 of the Bengal Tenancy Act is not con- 
oetned with questions of title. 

Section 81 of the Land Registration Act has no 
applioation to a person who is not himself a proprie- 
tor, but who has an interest subordinate to a pro- 
prietor. 

Section 78 of the Land Eegistrotion Act has no 
applioation to the case of a person to whom rent has 
been assigned by a proprietor whose name has not 
been registered under the Act. 

Appeal against the decree of the Additional 
District Judge of Zillah 24 Pargannas, dated 
the 14th of April 1919, affirming the decree 
of the Subordinate Judge, 4bh Court of that 
district, dated the 17th of September, 1917. 

Babu Bijan Kumar Mukherjee, for Appel- 
lant. 

Babu Bam Ch. Mozumdar, B. Earendra 
Kumar Sarbadhicary, for Eespondenbs. 

JUDGMENT . — This appeal was heard 
once befere [see the judgment reported in (1)] 
but as the judgment proceeded partly upon a 
concession made by the pleader for the appel- 
lant, the judgment was set aside on review, 
and the appeal has been heard again. 

The appeal arises out of a suit for rent 
under the following circumstances : One 
Puma was the proprietor of an estate in the 
Sunder buns. He sold an 8 < annas share of the 
estate to one Gbandranath on the 9th August 
1897. The latter got his name registered in 
respect of the 8 annas share under the Land 
Registration Act. About six years afterwards, 
on 12th May 1903, the defendant No. 1 took 
a lease of 400 bighas of land from Puma 
alone and executed a registered kabuliat in his 
favour agreeing to pay a 6xed rent of 
Rs. 360. He appears to have paid rent for 
some years to Puma alone. Puma died leaving 
two sons and thp plaintiff is the Ijara ar of an 
8-anna8 share of the estate from the sons of 
Puma, whose names were registered in respect 
of the 8 anna6 share. The plaintiff brought a 
suit against the defendant for the rent reserved 
in the lease. The defendant pleaded that he 

(1) 64 Ind. Cm. 68 ; 48 0. 1078. 


bad paid an 8-annas share of the rent to tho 
representative of Ohandranath who was regis- 
tered as proprietor of an 8 annas share of the 
estate under the Land Registration Act and 
that, therefore, the plaintiff was not entitled 
to rent in respect of the 16-annas share. The 
Courts below have given effect to this conten- 
tion and the plaintiff has appealed to this Court. 

Now, the name of Puma was registered 
under the Land Registration Aot in respect of 
8-annas share; and, although the name of 
Chandranath was registered in respect of the 
other 8 annas share, he had nothing to do 
with the lease which was granted by Puma 
alone and without reference to his co-sharer 
Chandranath. It appears that the land was 
not cultivated at the time when it was let out 
as it was to be held rent-free for the first few 
years. The position, therefore, was this : one 
of the co'sharers alone let out a portion of 
the laud of the estate in order to make a pro- 
fitable use of it by bringing it under cultiva- 
tion through his tenant. Whether Chandra- 
nath had similarly let out other lands or not, 
and what the arrangement was between the 
co-sharers, we do nob know. But this much 
is certain that Chandranath bad nothing to 
do with this lease of 400 bighas. 

The first question for consideration is 
whether the provisions of section 60 of the 
Bengal Tenancy Aot are applicable to the 
present case. That section lays down that 
whore rent is due to the proprietor, manager, or 
mortgagee of an estate the receipt of the 
person registered under the Land Registration 
Act, 1876, as proprietor, manager or mortgagee 
of that estate or of his agent authorised in 
that behalf, shall be a suffioient discharge for 
the rent, and the person liable for the rent 
shall not be entitled to plead in defence to a 
claim by the person so registered that the 
rent is due to any third person. We are ef 
opinion that seotion 60 does not apply to the 
present ease. In the first place, that seotion 
deals with cases where rent is due to the pro- 
prietor of an estate. Here the rent is not due 
to the prorietor as the plaintiff is not a 
proprietor, but is an Ijaradar, and as Ijara- 
dar the plaintiff oonld not get his name 
registered under the Land Registration Act 
In the next place, even assuming that the rent 
can be said to be due to a proprietor beeause 
it was originally payable to Puma who was a 
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proprietor, the section speaks of the proprietor 
of an estate, and *‘tho receipt of the person who 
is registered under the Land Eegistration Act 
as proprietor of that estate/* Puma, to whom 
the rent was originally due under the kabuUat, 
executed by the defendant, was, and after his 
death his sons were, the proprietors of an 
S-annas share of the estate, Ghaudranath, 
and after his death his representatives to 
whom the defendant is said to have paid a 
moiety of the rent and from whom ho obtain- 
ed a receipt therefor, are registered as the 
proprietors of another .S-annas share of the 
estate. So that neither Puma s sons, nor the 
representatives of Chandranath are the pro- 
prietors of an estd'te 

No doubt, “ proprietor ** is defined in sec- 
tion 3, clause (2) as a person owning an estate 
or part of an estate, and it is contended that 
Chandra nath who was the owner of an 8- 
annas share of the estate is a “ proprietor.** 
But section 60 lays down that the receipt of 
the person registered under the Land Regis- 
tration Act “as proprietor of that estate ** 
shall be a sufficient discharge, so that, although 
a proprietor may be the owner of an estate or 
a part of an estate, the section merely speaks 
of proprietor of that estate which indicates an 
entire estate. The same observations apply 
to the sons of Puma from whom the plaintiff 
obtained his ij<vra. 

The expression “ proprietor '* is defined in 
section 3 (8) of the Land Registration Act as 
every person being in possession of an estate 
or of any interest therein, and section 78 of 
that Act lays down : “ No person shall be 

bound to pay rent to any person claiming such 
rent as proprietor or manager of an estate or 
revenue-free property in respect of which he is 
required by this Act to cause his name to be 
registered or as mortgagee unless the name 
of such claimant shall have been registered 
under this Act ; and no person being liable to 
pay rent to two or more such proprietors, 
managers or mortgagees holding in common 
tenancy shall be bound to pay to any one such 
proprietor, manager or mortgagee more than 
the amount which bears the same proportion 
to the whole of such rent as the extent of the 
interest in respect of which such proprietor, 
manager or mortgagee is registered bears to 
the entire estate or revenue-free property**. 

I c-a 


It appears, therefore, that the case where 
rent is payable to two or more proprietors the 
extent of whose interest is required to be 
registered under the Land Registration Act, 
and which is dealt with in the second part of 
section 78 of that Act, is not dealt with by 
section 60 of the Bengal Tenancy Act. 

The words “ that the rent is due to a third 
person ** in the concluding portion of sec- 
tion 60 of the Bengal Tenancy Act seem to 
refer to a third person whose name is not regis- 
tered at all. The object of section 60 of the 
Bengal Tenancy Act appears to be, to afford in- 
demnity to tenants who pay rent to the person 
whose name is registered under the Act, and 
to debar them from pleading in defence to a 
claim for rent by such person that the rent 
is due to a third person ; but the section does 
not appear to have provided for cases where 
the names of all the part proprietors have 
been registered under the Land Registration 
Act. 

In the case of Abdnl Aziz v. Kanthu 
Mallik (1), it was held that “ an unregistered 
part proprietor of an estate is not entitled to 
succeed as against the defendant who, relying 
upon section 60 of the Bengal Tenancy Act, 
has established that his debt has been dis- 
charged by payment of rent to the registered 
proprietor. ** In that case the name of the 
part proprietor (the plaintiff) was not regis- 
tered, and it was pointed out by the 
learned Judges that there was no contest 
between two persons both of whom wore 
registered as proprietors under the Act. What 
the precise position might have been if there 
had been a contest between two persons both 
of whom were registered under the Act was 
not considered in that case. 

As already stated, although the name of 
Chandra nath was registered in respect of an 
8 annas share of the estate ho had nothing to 
do with the lease which was granted by Puma 
alone, and without reference to him. The land 
was not cultivated at the time of the lease, 
Puma as a co- owner could have himself 
cultivated the land and if, in order to make a 
profitable use of the lands, a portion (400 
bighas) of the estate consisting of 4,000 
bighas was let out by him to his tenant, 

(2) 88 a 5X2 ; 10 Ind. Oas. 467 ; IS 0. L. J. 693. 
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without any denial of Chandranath*s right, 
Ohandranath would not necessarily be 
entitled to a share of the rent merely on the 
ground of his being a oo-sharer. It is true, 
that section 60 of the Bengal Tenancy Act is 
not concerned with questions of title, but if 
the defendant claims a discharge for the rent 
by reason of his payment to the heirs of 
Ohandranath, he must bring his case strictly 
within the terms of the section, when he 
wants to defeat the suit for rent based upon a 
lease which he obtained from Puma alone, 
without reference to Ohandranath, although 
the latter at that time had become co-owner 
of the estate to the extent of 8- annas. 

The next question is whether the provisions 
of the Land Begistration Act are applicable 
to the case. We have already referred to 
section 78 of that Act, the second paragraph 
of which lays down that, “ no person being 
liable to payment to two or more such pro- 
prietors holding in common tenancy 

shall be bound to pay any one such pro- 

Xjrietor more than the amount which 

bears the same proportion to the whole of 
such rent as the extent of the interest in 

respect of which such proprietor... is 

registered bears to the entire estate 

Section 79 provides that that the receipt of 
any proprietor whose name and the ex- 

tent of whose interest is registered under this 
Act shall afford full indemnity to any person 
paying rent to such proprietor. It is contend- 
ed on behalf of the respondent that, having 
regard to the provisions of section 78 (second 
paragraph), the defendant would not be bound 
to pay more than an 8 annas share of the 
rent to the plaintiff, and under section 79 the 
receipt of the heirsof Ohandranath whose 
names are registered with respect to an 8 
annas of the estate, would afford full in- 
demnity in respect to such share. 

Section 81, however, provides: “Nothing con- 
tained in the three last preceeding sections 
shall be held to interfere with the conditions 
of any written contract." In the present case 
there was a written contract under which the 
entire rent was due to Puma and his succes- 
sors. There is some difference of opinion as 
to the construction to be placed upon sec- 
tion 81 of the Act. See Iswar Ohandra Sera 


V. Kali Chara/i% Santra (8), and Surja Kanta 
Ohatak v. Ananda Mohan Chatterjee (4). 

In our judgment before review, we fol- 
lowed the latter case treating the ijaradar as 
being in the same position as a proprietor, on 
the assumption that he is merely an assignee 
of the rent from the proprietor. But it is con- 
tended on behalf of the respondent that the 
plaintiff as ijaradar is merely a lessee, and that 
section 81 bas no application to a person who 
is not himself a proprietor but who has an 
interest subordinate to a proprietor. We think 
this contention is correct. The plaintiff is a 
lessee under the proprietor. Section 81 
seems to be a rider to sect’ons 78 to 80, and 
as those sections deal with the case of proprie- 
tors, there is no reason to think that sec- 
tion 81 refers to cases of persons other than 
a proprietor. It is unnecessary, therefore, to 
consider this question of construction of 
section 81. But in that view neither sec- 
tion 78 nor 79 applies to the present case, as 
the plaintiff is an ijaradar and not a 
proprietor. In the case of Sukurulla Kari v, 
Bama Sundari Dasi, (5) it was held upon a 
construction of section 3, clause 1, sections 38 
and 78 of Act VII of 1876, that a patnidar or 
an ijaradar is not a proprietor of an interest 
in an estate within the meaning of the Land 
Begistration Act, and it is not necessary, 
therefore, for a patnidar or ijaradar to register 
his name under the Act to entitle him to sue. 
In the case of Syed Serapat Bossain v. Tarini 
Prosad Dohey (6), it was held that section 78 
bas no application to the case of a person to 
whom rent has been assigned by a proprietor 
whose name has not been registered under the 
Act. It may be said that if the proprietor him- 
self was, under the section, under a legal disr 
ability to claim the rent, because his name was 
not registered, he could not, simply by granting 
a lease confer upon the lessee a right higher 
than what he possessed. This was considered 
in that case and the learned Judges (though 
with some hesitation) observed as follows : 
** Having regard to the fact that section 78 
of Act XII of 1876 is the only provision 
which prohibits a proprietor from bringing a 
suit for recovery of rent against a person who 
is not bound to pay him such rent unless he 
gets his name registered it seems to us tba 

(8) 48 lAd. Oaa. 736 ; 37 0. L. J. 474 at p. 476. 

(4) 34Iiid.Oa8.866. 

(6) lO.W.R.xoil. 

(6 no. W.N.141. 
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the'plaintiff, being a person W’ho does not come 
\vithin this prohibitory section, cannot be said 
to be under the same legal disability as his 
assignor was.*’ Having regard to the fact 
that the section in terms refers only to pro- 
prietors and not to lessees who are not 
required to get, and cannot get their names re- 
gistered under the Land Registration Act, wo 
agree with the view taken in the above case. 
On behalf of the respondents we were refer- 
red to an unreported decision of this Court in 
certain suits in which payment of an S-annas 
share of the rent to Chandra nath’s represen- 
tatives was held to be a sufBoient discharge 
for the rent. (See Second Appeal 1388 of 1918 
and analogous oases decided by Teunon and 
Newbould, JJ., on 25th June 1920). Those 
oases, however, did not relate to the rent of 
the 400 bighas covered by the kahuliai in the 
present case, but related to other lands though 
of the same estate, and the questions consider- 
ed by us do not appear to have been consider- 
ed by the learned Judges in those cases. 

We are accordingly of opinion (being the 
same which we hold before review, though 
on different grounds) that the decrees of the 
Courts below should be set aside and the case 
remanded to the Court of hrst instance for 
decision of the other questions in the case and 
disposal of the case according to law. Costs 
to abide the result. 

S. D. Ccbse remanded. 


LAHORE HIGH COURT. 

Civil Appeal Case No. 2642 of 1922. 

March 16, 1923. 

Present: — Mr. Justice Moti Sagar. 
DALJIT SINGH, Plaintiff— Appellant 
• versus 

HARI CHAND and OTHERS, Defen- 
dants —-Respondents. 

HMu Law^Jomi faniily^Alidnatimh by fnUicr-- 
NecesHtijt prmf o/^Dolay in suififft effc€i of^Anicce^ 
dent debt contracted on security of ancestra I proptrty, 
validity of. 

Where a plaintiff ohalleoges an alienation after 
the expiry of a long time, his oondaot in instituting 
the suit after a long delay is an important factor in 
determining the nature of the transaotlon and ta 
finding out whether the alienation wae oc was not 
far aeoeif Ity. 


Where an alienation is efleoted to pay ofi an ante- 
cedent debt, it is not the duty of the alienee to make 
an enquiry into the nature and neoesaity thereof. 

An independent debt, wbioh is neither illegal nor 
Immoral, oontraoted by a Hindu father on the 
seourity of joint family estate, is an anteoedent debt. 

A Hindu father has power to alienate the Joint 
family property for an anteoedent debt where auoh 
anteoedent debt has Hen oontraoted on the seourity 
of the family property. 

Second appeal from the decree of the Dis- 
trict Judge, Ambala, dated the 24th July 
1922, affirming that of the Munsif 1st class, 
Ambala, dated the 15th and 18th April 1922, 
dismissing the plaintiff’s suit vrith costs. 

Lala Badri Das, B. B., for Appellant. 

Dr. G.C. Narang, for Respondents. 

JUDGMENT. — The facts of the case 
giving rise to this second appeal are very sim- 
ple and may shortly bo stated as follows : — 

On the 13th of September 1907 the plaint- 
iff’s father Nanak Chand sold the land in dis- 
pute to the defendants for a sum of Rs. 700. 
On the 20bh of August 1919 the plaintiff 
brought the present suit for a declaration that 
the sale was without consideration and legal 
necessity and that it shall not affect his rever- 
sionary rights after the death of his father. 
Both the Courts below have concurrently held 
that the land sold was ancestral qua the 
plaintiff and that the sale was for considera- 
tion and legal necessity. As a result of this 
ffnding the suit has been dismissed in its 
entirety, and the plaintiff has now come up in 
second appeal to this Court. 

It appears that, at the time when the srie 
was made, another plot of laud also owned by 
the plaintiff's father was under mortgage with 
one Ghasi for a sum of Rs. 614-1 -0 and that 
the present sale was effected in order to pay 
off this mortgage. It is argued by Mr. Badri 
Das that the learned District Judge has given 
no finding as to the area which was under*mort- 
gage'with Ghasi, that it has not been shown 
that that mortgage could not have been 
redeemed by making another mortgage in 
favour of the defendants in respect of the land 
in suit* and that it has not been proved that the 
alienation in question was an aot of prudenoe 
or of good management on the part of the 
plaintiff’s father. Dr. Gokal Chand, on the 
other hand, oontends, that the finding as 
to necessity is dearly a finding of fact and 
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thab iii oanDot be impugned in second appeal. 
I think there is force in this contention and 
that it musfc prevail. The statement of Ghasi 
clearly shows that he was the mortgagee of 
a certain plot of land near the village ahadi 
and that the land sold to the defendants was 
of a much inferior quality to that which 
was under mortgage with him. It is also 
in evidence that by the sale in favour 
of the defendants Ghasi had been paid 
off and that the land under mortgage with 
him had been redeemed. The mere fact 
that the area of land which was under mort- 
gage with Ghasi is not known is not suffi- 
cient in my opinion to prove that the sale in 
favour of the defendants was without neces- 
sity. It is also clear from the evidence that 
the defendants had expended a large amount 
of money in improving the land in suit and 
that the plaintiff, who is now about 35 years 
of age and lived in the same vilage, was fully 
cognisant of those improvements. It should 
also bo noted that the suit was instituted 
shortly before the period of limitation was 
going to expire, and though there is no doubt 
that the suit is within limitation, yet the con- 
duct of the plaintiff in instituting tlie suit 
after such a long time is an important factor 
in determining the nature of the transaction 
and in finding out whether the alienation was 
or was not for necessity. It is clear that the 
alienation was effected to pay off an antece- 
dent debt and, as held in Jhandu v. Niamat 
Khcm (l),it was not the duty of the alienee to 
make an inquiry into the nature and necessity 
thereof. In my opinion the necessity as to 
this alienation has been fully established and 
no objection can validly be taken to this find 
ing in this appeal. 

Next, it is argued on the authority of Sahii 
Bam Chandra v. Bhup Singh (3) that a debt 
contracted on tho security of ancestral pro- 
perty is not an antecedent debt, the discharge 
of which would constitute a legal necessity 
within the meaning of the Full Bench 
ruling Devi Ditta v. Saudagar Singh (2) 
with this contention I am unable to agree. 
The Privy Council case of Sahu Bam 
Chandra v. Bhu/g Singh (3) was explained in a 

(1) 54 Ind. Oas 843 ; 1 L. 473. 

(3) 65 P. R. 1900 ; P. L. K. 1900, p. 323. 

18 ) 89 Ind. Oaa. 380; 89 A. 487; 31 0. W. N. 698 ; 
1 P. L. W. 657 ; 16 A. Ii. J, 487 ; 19 Bom. L. B. 498 ; 
26 0. L. J. I ; 33 M. L. J. 14 ; (1917) M. W. N. 489 ; 
33 M. Ij. T 33 ; 6 L. W. 318 ; 44 I. A. 136 (P. 0.) 


Full Bench decision of the Madras High 
Court reported as Arumughan Gheity v. 
Mulhu Koundan (4), and it was there held 
that an independent debt, which was neither 
illegal nor immoral, contracted by a father on 
the security of joint family estate, antecedent 
to a mortgage sued on, was an antecedent 
debt so as to support a charge on the sons* 
shares also to the extent of the sums secured 
on the prior mortgage. The rule of law is 
well settled that a Hindu father has power to 
alienate the joint faimly property for an 
antecedent debt where such antecedent debt 
has been contracted on the security of the 
family property, and this rule is not affected 
in any way whatever by tho observations of 
tho Privy Council in Sahu Bam Chandra v. 
Bhup Singh (3). I overrule the objection and 
am of opinion that the learned District .Tudge 
was right in holding that the sale was for 
valid necessity. 

Tho result is that tho appeal fails and is 
dismissed with costs. 

Z. K. Appeal dismissed. 

(4) 63 Ind. Oas. 525 ; 43 M. 711 ; 9 L. W. 565 : 
(1919) M. W. N. 409 ; 87 51. L. J. 166 ; 26 M. L. T. 
96 (P. B.). 


MADRAS HIGH COURT. 

Appeal agaiest Order No. 267 op 1950. 

March 16, 1923. 

Present : — Mr. Justice Oldfield and Mr. 

Justice Devadoss. 

NAGAPPA CHETTY— Appellant 
(Petitioner 2nd Defendant) 
versus 

M. R. P Z. MUTHURAMAN CHETTY* 
(Dead) and others- -Respondents 

Civil Procedure Code [Act V o/ 1909) s. 3 (11), 
O.XXl% r. Defendant aUai*niig majoriiyf whether 
*• legal representative Execution of decrcc.^Judg- 
nicnt debtor attaining majority- Notice, fresh, whether 
necessary. 

A party who on attaining majority ia entitled to 
appear to the ezolaaion oi tho gnardian appointed 
daring hia minority ia not a ** legal representative ** 
within the meaning of a. 2 of the Code of Civil Pro- 
oedare and la not entitled to fresh notloe of exeootloB 
prooeedinga under 0. XXI, r. 33 of the Code. 
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Wher« aaoh a party is aware of the decree under 
exeoutlon and the execution proceedings, and does 
not appear and take any obieotlon thereto, he is not, 
by reason merely of the failure to give him notice 
thereof afterwards, entitled to question the validity of 
the execution proceedings and the Court sale follow, 
ing thereon. 

Ramachari v, Duraisami Pillai (1), Ta^iguthurdi 
Jagannathan v. Seshagiri Rao (*2), Kriuhnamami 
Anja^iigar v. Soorikutti Ganapathy Aiyar (3l 
Radfuihrishnaswanvi Naidu v. Attnamalat Ghettiar 
(4>, followed. 

Appeal against the order of the Court of 
the Subordinate Judge of Sivaganga, dated 2nd 
August 1920, in E. A. No. 281 of 1920 in B. 
P. R. No. 947 of 1919 in Original Suit No. 60 
of 1916. 

Messrs. F. Muthu Krishna Iyer and 
A, Swaminatha Iyer, for the Appellant. 

Mr. C. F. Ananta Krishnier, for the Res- 
pondents. 

JUDGMENT. — We have heard arguments 
in this ease at considerable length, both as to 
the age of the appellant and also on the law 
applicable to the case, as it was presented to 
the lower Court, on the footing that the execu- 
tion proceedings and the sale went through 
without his being impleaded as a major, 
although be had become a major prior to the 
date on which the sale was held. We, 
however, need not deal at length with those 
arguments, because two other considerations, 
to which apparently the lower Court attached 
very litttle weight, are in our opinion 
decisive. 

The argument that the appellant ought to 
have had notice and that the failure to give 
him notice entitles him to have the sale set 
aside can only bold good, if ho is entitled to 
notice under some provision of law. The 
provision relied on is O. XXT, r. 22 of the 
Code of Civil Procedure. The argument 
for the appellant proceeded on the footing 
that either because more than one year had 
elapsed between the various applications for 
execution or because his attainment of majori- 
ty brought him within the provision regarding 

(1) ai M. 167 ; 7 lad. Deo (N. 8.) 474. 

(9) 87 ind. Oas. 887 : 90 U L. T. 47^. 

(3) 69 Ind. Oas 903 ; 14 L. W. 688 ; (1991) M. 
W. N. 894. 

(4) 70 Ind. Cas. 865 ; 48 M. L. J. 99 ; 15 L. W. 
648 ; 81 M. L. T. 199 : (1093) A. I. B. (M.) SOI : 
(1933) M. W, N. 656. 


the making of the application against a legal 
representative of the judgment-debtor, he was 
entitled to notice. But in fact, as reference to 
the B diary shows, that Execution Petition 
No. 947 of 1919 on which the sale was held, 
was presented within one year of the previous 
applloation, B. P. No. 1142 of 1918, and that 
was within one year of the decree. The con- 
tention that the application was or could be 
regarded as having been made against the 
legal representative of the judgment-debtor 
after the 2nd defendant attained his majority 
is clearly unsustainable. The second defendant 
was the judgment-debtor and there was no 
question of representation in oonnection with 
his being entitled to come before the Court, 
not through a guardian bub in his own person. 
Certainly, a major who is entitled to appear 
to the exclusion of the guardian appointed 
during his minority is not within the definition 
of “ legal-representative under section 2 of 
the Civil Procedure Code. On this ground 
alone the appeal might be dismissed. 

There is, however, another ground for the 
same conclusion. It is found by the bwer 
Court that the appellant became aware of the 
decree under execution and the execution pro- 
ceedings, certainly in February or March 
1920. That is nob disputed and it could not be. 
For on i4th April 19 iO he filed a suit for a 
declaration that the decree was not biniing 
on him. Along with the suit he filed a peti- 
tion for stay of the sale, that petition being 
dismissed on the date on which the sale was 
held, 20th April 1920. All this was done in 
the Court in which exscution was proceeding. 
It is clear that the petitioner was perfectly 
aware of the prooealings. Yet he did not 
think fit to appear in them or to ask the 
Court to deal with the objections to them. 
The case is then covered by Bamachari v. 
Duraiswami Pillai (1) ; Tanguturai Jagana- 
dkam v. Seshagin Bao (2) ; Krishnaewamy 
Aiyangar v. SeeriknUi Oanapathy Aiyar (3) ; 
and Badha Krishnastoami Naidu v. Anwh 
malai GhelUar (4). The appeal fails and is 
dismissed with costs. 

V. N. V. Appeal dismissed. 

z. K. 
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CALCUTTA HIGH COURT. 

Civil Appeal No. 2016 of 1920. 

May 16 1923. 

Present : -Justice Sir Asutosh Mookerjee, 
C.8.I. and Mr. Justice Raukiu. 

SRIMATI HABIDASI DEBI, Widow of 
Panchanon Chakrabarty— 
Plaintiff- - Appellant 
versus 

PRAMATHA BHUSAN 

MUKHERJEB and others --Dependants — 
Respondents. 

Probate Courts Jurisdiciioti to dsal with litU to pro- 
perty- Conipro7ni$6 decree passed by Probate Court— * 
Property more than Es. 100 in value— ‘TiAe, whether 
can be distroyed by decree. 

A Probate Oourb ban no jurisdiotlon to deal with 
title to property covered by a teatamaatary inatru- 
meat. Thar afore, title to property cannot be aban- 
doned by a oompromiae decree passed by a Probate 
Court in accordance with the terms of the compro- 
mise, nor can such abandonment, whether stated or* 
ally or written in the petition of compromise, des- 
troy title to immoveable property exceeding Rs. 100 
In value, unless there la a registered conveyance. 

Appeal against the decree of the District 
Judge of Zillah Jossore, dated the 3rd of May 
1920, reversing the decree of the Subordinate 
Judge of that district, dated the Slst of May 
1919. 

Dr. Jadunaih KanjilaU for the Appellant. 

Babus Surendra Chandra Sen and Hemendra 
Chandra Sen, for the Respondents. 

JUDGMENT . — This is an appeal by the 
plaintiff in a suit for recovery of possession of 
land upon establishment of title. The 
disputed property belonged to one Prannath 
Chakrabarty who left three sons, Bisweswar, 
Panchanon and Baroda. Baroda died childless 
with the result that the one-third share 
which he had taken by right of inheritance 
became vested in his two brothers. There- 
after Panchanon died, leaving a widow who is 
the plaintiff in this litigation. The surviving 
brother, Bisweswar, subsequently died, after 
he had made a testamentary disposition of 
his properties. An application was made 
by the defendant for probate of his Will. The 
application was opposed by the plaintiff. On 
the 24th August, 1912 the parties to the 
probate proceedings came to terms and a 
week later the probate was granted, inas- 
much as the lady withdrew her opposition. 


On the 7th June 1918, the lady instituted 
the present suit to recover possession of the 
one-half share of the property which belonged 
to her husband. Prima facie, there is no 
answer to the claim. The husband of the 
plaintiff was unquestionably entitled to one- 
half share which upon his death was taken 
by his widow by right of inheritance. The 
defendant, who claims under the Will of 
Bisweswar, resists the action on the ground 
that, by reason of events which had happened 
in the probate proceedings, the lady was not 
competent to maintain her claim. The Subor- 
dinate Judge overruled this contention and 
decreed the suit. Upon appeal, the District 
Judge has taken a different view and has 
dismissed the suit. We are of opinion that 
the view taken by the District Judge cannot 
be supported. 

The appellant has urged that as the pro- 
perty in dispute exceeds Bs. 103 in value, the 
undoubted title of the plaintiff could have 
been transferred by her only in accordance 
with the provisions of the Transfer of Prop- 
erty Act, namely, by means of a registered 
conveyance. In support of this view referense 
has been made to the decision of the Judioial 
Committee in Maung Shew Ooa v. Mawig Inn 
(1), which was applied in Qangaram Barm v. 
Sakharam (2). As there is no registered con- 
veyance in this case, the title, prima facie, 
continues in the plaintiff. 

There is no further allegation that the 
plaintiff agreed, at any time, to convey to the 
defendant her interest in the estate of her 
husband. No question can thus arise as to a 
possible right of the defendant to claim speci6c 
performance of an agreement to sell. There 
is, consequently, no room for the application 
of the doctrine of Walsh v. Lonsdale (3), as 
explained in Hari Pada Ohose v. Nirod 
Krishna Ohose (4), and Aminullah Chouy, 
dhary v. Mahabat AU (5). That principle is 
that when, in pursuance of an agreement to 
transfer property, the intended transferee has 

(1) 88 Ind. Gas. 938 ; 44 I. A. 45 ; 44 0. 648 ; 81 
M. L. T. 18 ; 16 A. L. J. 83 ; (1917) M. W. N. 117 : 
82 H. L J. 6 ; 36 0. L. J. 108 ; 19 Bom L. B. 179 ; 
210. W. N. 600; 6 L. \V. 688; 10 But. L. T. 69 (P.O ). 

(2) 59 Ittd. Oas. 796 ; 22 Bom. L. R 1896. 

(8) (1882) 21 Ch. D. 9 ; 62 L. J. Oh. 2 ; 46 h. T. 
868 ; 81 W, B. 109. 

(4) 61 Ittd. Oaa. 687 ; 88 0. L. J. 487. 

(6) 60 Ittd. Oas. 457 ; 86 a W. N. 7X6* 
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taken possession, though the requicdte legal 
doouments have not been executed and regis- 
tered, the position is the same as if the 
doouments had been executed, provided that 
specific performance can be obtained between 
the parties to the agreement in the same 
Court and at the same time as the subse- 
quent legal question falls to be determined. 

As a last resort, the defendant has invoked 
the aid of the doctrine of estoppel. Our at- 
tention has been drawn to the petition of 
compromise filed in the probate proceedings 
on the 28th August, 1912. The terms of that 
petition are as follows ; 

“(1) Having come to know that the Will is 
a genuine one, the opposite party has given 
up the objection she previously filed against 
the Will ; (2) the opposite party or her hus- 
band had no interest in respect of the pro- 
perty described in the Will, and, in future, she 
vrill not be entitled to lay any claim thereto ; 
if she prefers any such claim, it will not be 
accepted ; (3) the opposite party will be enti- 
tled to occupy half the homestead described in 
the Will during her lifetime, but she will not 
be entitled to make a gift of it or to sell it or 
to transfer it otherwise. Neither the peti- 
tioner nor his heirs or representatives shall 
be entitled to exercise any acts of possession 
during the life-time of the opposite party, but 
after the death of the opposite party, that 
property will revert to the possession of the 
petitioner. The heirs or representatives of 
tlie opposite party shall not be entitled to 
raise any objection to such a course ; (4) no 

costs remain duo by any of the parties to the 
other.” 

We have been informed that the decree was 
made in the probate proceedings in accord- 
ance with these terms ; but the decree could 
not possibly decide any question of title to 
the property covered by the Will, It was 
ruled by this Court in the case of Behary 
Lai V. Jtiggomohan (6), which was followed in 
Jagadindra v. Madhusudan (7), that a Pro- 
bate Court has no jurisdiction to deal with 
title to property covered by a testamentary 
instrument. Sir Bichard Garth, C. J., stated 
that upon a bona fide application for probate 
of a Will it is not the province of the Court 

(6) 4 0. 1 : 2 0. L. B. 422 ; 1 Shome L- R. 185 ; 2 
Ind. Deo. (N. B.) 1. 

(7) 27 Ind. Osi. 24 ; 20 0. L. J. 807. 


to which the application is made to go into 
questions of title with reference to the pro- 
perty which the Will purports to dispose. The 
position, consequently, is that at the worst 
the plaintiff abandoned her claim to the 
estate of her husband. But the abandon- 
ment, whether orally stated or recited in the 
petition, could not destroy her title and wo 
have not been able to discover how the prin- 
ciple of estoppel can assist the respondent. 
We are of opinion that the defendant has 
no answer to the suit and the Subordinate 
Judge rightly decreed the claim. 

The result is that the decree of the District 
Judge is set aside and that of the Subordinate 
Judge restored with costs in all the Courts. 

S. D. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 909 op 1922. 

March 20, 1923. 

Present : — Mr. Justice Moti Sagar. 
ISHAB SINGH— Plaintiff -Petitioner 
versus 

SHABAF AND KHADIM HUSAIN, 
Sons and Legal Representaiives 

OP FAZAL, DECEASED —DEFENDANTS - 
Respondents. 

Civil Procedure Code {Act V of 1908) 0. T, r. 1, 
0. IX, r, ^^Date fixed for plaintiff to attend atidfind 
out date of hearifig-^Abscfice of plaintiff ^Dismissal 
for default t legality of Procedure. 

Where no date has been fixed for the appearance of 
the defendant within the meaning of O. V, r. 1 
of the Civil Procedure Code, the Court has no power 
to dismiss the suit in default under 0. IX, r. 8 of 
the Code. 

When a date is fixed (or the plalntil! to 
attend and find out what date has been fixed for the 
appearance of the defendant, and the plaintiff fails to 
attend on that date, the Court ought to fix a date 
for the appearance of the defendant, and to proceed 
with the suit under O. IX, r. 8 ot the Code, if on 
the date so fixed the plaintiff fails to put in an 
appearanoe. 

Petition under section 116, Civil Procedure 
Code, and section 44, Act VI of 1918, as 
amended by Act IV of 1919, for revision of 
the order of the Munsif 1st Class, Gujar 
Eban, District Rawalpindi, dated the 19th 
January 1922. 

Lala Anant Bam Khosla, for the Petitioner. 
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Nemo, for the Eespondents. 

JUDGMENT. — The facts of the case out 
of which this application for revision has ari- 
sen are briefly as follows : — 

On the 16th January 1922 the plaintiff in- 
stituted a suit for the recovery of Bs. 740 on 
a bahi account in the Court of the Senior 
Subordinate Judge of Bawalpindi. The Senior 
Subordinate Judge made over the case to the 
Munsif at Gujar Khan for disposal, and 
ordered that the plaintiff should appear in his 
Court on the 18th January 1922, On the 
17th January 1922 the plaintiff filed an appli- 
cation before the District Judge for the trans- 
fer of the said case from the Court of the 
Munsif at Gujar Khan to some other Court. 
This application was set down for hearing 
for the 18th January 1922 and rejected by the 
District Judge on that very date. On the 
18th January 1922 the plaintiff failed to 
appear in the Court of the Munsif with the 
result that his suit was dismissed under Order 
IX, rule >3 of the Civil Procedure Code. On 
the 19th January 1922 the plaintiff applied 
under Order IX, rule 4 to the Munsif 
that his suit should be restored to the pend- 
ing file. This petition was rejected by 
the Munsif on the same day on the ground 
that sufficient cause for plaintiffs' non-ap- 
pearance on the 18th of January 1922 had 
not been made out. 

An appeal against this order was prefer- 
red before the District Judge but rejected, as 
no appeal lay. The plaintiff has now filed an 
application for revision against the order of 
the Munsif at Gujar Khan rejecting his appli- 
cation to readmit the suit which was dismiss- 
ed in default under Order IX, rule 3 of the 
Civil Procedure Code. 

It is contended on his behalf that the 
procedure of the Munsif was wrong and that 
he had no jurisdiction to dismiss the case in 
default on the 18th January 1922. This 
contention, in my opinion, is well founded and 
must prevail. It has been held in Indar 
Singh v. Sheru (l), a case directly in point, 
that where no date has been fixed for the 
appearance of the defendant within the 
meanbg of Order V, rule I, Civil Procedure 
Code, the Court has no power to dismiss the 
suit in default under Order IX, rule 3. It is 

(1) $0 Ind. Gas. 476; S2 P. W. B. 19S1. 


clear that the 18th of January was not a date 
fixed for hearing in the case but was a date 
fixed for the plaintiff to attend and find out 
what date had been fixed for the appearance 
of the defendant. As held in Indar Singh v. 
Sheru (l), it was quite unnecessary for the 
plaintiff to appear on this date, and what the 
Court ought to have done was to fix a date 
for the appearance of the defendant, and to 
proceed with the suit under Order IX, rule 3, 
if on the date so fixed the plaintiff failed to 
put in appearance. 

I accept the revision and, setting aside the 
order of the trial Court, direct that the suit bo 
restored to the pending file and that it should 
be proceeded with in aooordauco with law. I 
make no order as to costs. 

Z. K. Revision allowed. 


MADRAS HIGH COURT. 

Appeal against Order No. 66 of 1922. 

April 26, 1928. 

Present : —Mr. Justice Oldfield and Mr. 

Justice Devadoss. 

JANAKI BAM VILAS NIDHI, LTD., by 

ITS Secretary Bangappa Naickbr-*- 
Appellant— Bespondent 

versus 

THE OFFICIAL BBOBIVBR, COIMBA- 
TOBB -Respondent— Petitioner. 

Provincial Insolvency Act {IM of 1907), ss. IC (6), 
86, —Fraudulent preferoice— Burden of proof— In* 
te^ilion to prefer -^Mortgage eamuted to pay off credit* 
ors, validity of —Debt due to insolvent paid to his credit- 
ors— Discharge of liability. 

Uoder section 37 of the Frovinolal Insolvenoy Act 
of 1907, the onus is upon the Offioial Receiver to show 
that the intention of the inaolvenb was to prefer one 
creditor to others and there mast be some evldenoe 
of intention to prefer other than the mere faot that 
he was insolvent. 

Nripendranath v. Asutoshf 21 0. L. J. 167, relied on* 

If money Is raised by an insolvent by pledging prop- 
erty tor the purpose of paying creditors, whatever 
ma> be the view of the mortgagor In paying the 
oreditors, if the mortgagee acts bona fide, the trans- 
action would be valid against the Offioial Receiver. 

By virtue of section 16 (6) of the Provinoial Insol- 
venoy Act of 1907, the property of the insolvent, by 
reason of the prinoiple of relation baok, on the date the 
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Insolvanoy petition is presented, beoomes the prop- 
petty of the Offioial Reoeiver, and a payment made 
by a debtor of the insolvent to his oteditors after 
that date would not relieve him ftom liability to pay 
the amount to the Offioial Beoeivet. 

Oase, law disoussed. 

Appeal against the order, dated 24th Sep- 
tember 1921, of the District Court of Coimba- 
tore in T. A. No. 6 of 1921. 

Mr. S. Subrahmanya tyer, for the Appel- 
lant. 

Messers. S. Muthiah Mudaliar and M. 
Krishna Bhardi. for the Eespondent. 

JUDGMENT. 

Oldfield. J :-I agree with the judgment 
my learned brother is about to deliver. 

Devadoes, J : — This appeal is against the 
order of the District Judge of Coimbatore set- 
ting aside, under section 54 of the Provincial 
Insolvency Act, a mortgage in favour of the 
appellant by the insolvent. 

The facts of the case are : — One Sama 
Nalcken who was a trader become involved in 
debt. On the 7th November 1918 he exe- 
cuted an hypothecation deed in favour of the 
appellant which is a Bank called Sri Janaki 
Rama Vilasa Nidhi for Rs. 6,000, the consi- 
deration for tho document being Rs. 2,000 due 
to the Bank itself, Rs. 2,000 for paying Rama 
Vilas Nidhi of Pappanaiokenpalayam, Puthur, 
and Rs. 1,000 to Idigarai Devalaya Paripalana 
Nidhi and Rs. 973-8-0 principal and in- 
terest due to one Kasturi Naioken, and 
Rs. 26 8-0 received by tho mortgagor in 
cash. Sama Naicken, the insolvent, accord- 
ing to the Schedule filed by him, was indebted 
to tho extent of Rs. 38,000 at the time of the 
execution of tho mortgage-deed Ex. A. On 
19fch November 1918, Rama Vilasa Nidhi 
presented a petition for adjudication of Sama 
Naioken as insolvent and ho himself presented 
a petition for adjudication on 28th November 
1918 and ho was subsequently adjudicated. 
Tho Offioial Receiver of Coimbatore moved 
the District Court to set aside the mortgage 
either as a voluntary transfer under section 

36 or as a fraudulent preference under section 

37 of the Provincial Insolvency Act. The 
appellant contended that it was a hona 
Jide transaction entered into for the 
purpose of disoharging the debt of Sama 
Naioken. It is urged in appeal that the 
onus is upon the Official Receiver to show 

I 0-8 


that the intention of the insolvent was to 
prefer the appellant to other creditors, and 
Nripendro Nath v. Asutosh Ghose (1) is relied 
on by Mr. Govindaraghava Aiyar who 'appears 
for the appellant. The law as to the burden 
of proof is stated clearly in Williams on 
Bankruptcy, 10th Edition, p. 303; “The 
balance of authority would seem, therefore, to 
be in favour of holding that the trustee must 
give some evidence of a view to prefer on the 
part of the debtor other than the mere fact 
that he was insolvent.** In this case it is 
proved that the insolvent was in embarrassed 
oiroumstances, that he had debts to the extent 
of Rs. 38,000 at tho time of insolvency and 
that, according to his own showing, his assets 
amounted to Rs. 25,000 of which Rs. 16,000 
was in the shape of cotton with one Kuppu- 
sami Naidu, and it has not been proved that 
that quantity of cotton was property in the 
order and disposition of the insolvent, or that 
the Official Receiver was able to get the 
cotton or its value from Kuppusami Naidu. 
There is no evidence that the appellant Bank 
either pressed for payment of his debt or 
that there was any strong motive which 
could influence the insolvent to give a mort- 
gage in favour of the appellant and which 
could not be attributable to bis intention 
to prefer. The question whether the rest 
of the consideration, namely Rs, 4,000, was 
paid by tho Bank /nma in order to 
sustain the transaction entered into with a 
person who was on the brink of insolvency is 
not free from doubt. It was contended, and I 
think rightly, that though the evidence may 
be taken to establish that the insolvent had 
an intention to prefer Rama Vilas Bank, the 
Idigarai Bank and Kasturi Naicken, his 
maternal uncle, that would not vitiate the 
transaction in favour of the appellant. If 
money is raised by pledging property for the 
purpose of paying creditors, whatever may be 
tho view of the mortgagor in paying the credit- 
ors, if the mortgagee acts bona fide the 
transaction would be valid against the Official 
Receiver, So far as Rs. 4,000 is concerned, 
the transaction cannot be impeached as a 
fraudulent preference because it was not a 
debt duo to the mortgagee, but it^ was cash 
got from the mortgagee for paying certain 

(1) 29 Id. Om. 128 ; 21 0. L. J. 167 ; 19 0. W. N. 
167* 
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creditors of the insolvent, it may be with a 
view to prefer them. Therefore, so far as that 
amount is concerned, section 64 of the present 
Provincial Insolvency Act can have no appli- 
cation. But the question is whether the 
transaction offends against section 53 of the 
present Act or section 36 of the previous 
Act. In this connection, a few facts have to bo 
considered. As I have said, Exhibit A was exe- 
cuted on 7th November 1918. Application for 
loan was made on 3th November 1918 and the 
report as regards the sufficiency of the security 
was made on the same day by the Secretary 
of the Bank. The insolvent’s father was one 
of the directors of the appellant Bank and, 
according to the appellant’s first witness, 
Rama Naicken, the Director who has 
sanctioned the loan in Exhibit II, is in- 
solvent’s father.** Exhibit II is the 
application by the insolvent to the appellant- 
Bank for the loan of Rs. 6,000. One Naraya- 
na Naicken filed a suit, O. S. No. 97 of 1918, 
against the insolvent and presented an appli- 
cation on 11th November 1918 for a temporary 
injunction restraining the appellant-Bank from 
paying the mortgage amount of Rs. 6,000 to 
Sama Naicken’s creditors till the disposal of 
the suit. The appellant-Bank objected to the 
injunction on the ground that the appellant 
was not a party to the suit and that no 
injunction could, therefore, issue against one 
who was not a party to the suit. The District 
Munsif cancelled the temporary injunction on 
3rd December 1918. The Rama Vilas Bank 
presented a petition on 19th November 1918 
for the adjudication of Sama Naicken as 
insolvent and he himself presented a petition 
for the same purpose onl28th November 1918. 
The appellant-Bank paid through its Vakil by 
insured post Rama Vilas Bank Rs. 2,000 on 
18th December 1918 and Idigarai Bank 
Rs. 1,000 on 16th February 1918. Under 
section 16 (6) of ’the Provincial Insolvency 
Act ** an order of adjudication shall relate 
back to and take effect from the date of 
the presentation of the petition on which 
it is made.” The payments by the appellant- 
Bank to the creditors of Sama Naiken 
after the presentation of the Insolvency 
Petition upon which an order of adjudi- 
cation is made would not be valid against 
the Official Receiver. The property of the 
insolvent, by reason of the principle of re- 


lation back, on the date the insolvency peti- 
tion was presented, became the property of 
the Official Receiver, and a payment made by 
the appellant-Bank to the creditors would not 
relieve it from its liability to pay the amount 
to the Official Receiver. It is not suggested 
that the appellant-Bank was unaware of the 
presentation of the insolvency petition. On the 
other hand, there is a statement of the 1st 
witness for the appellant-** We sent the money 
by insured post of our own accord. Before we 
remitted money, Rama Vilas Bank had appli- 
ed to declare the debtor an insolvent.’* It is 
also in evidence that the appellant-Bank 
was aware that the insolvent had other debts 
to discharge and that he would not give 
security to the Rama Vilas Bank as ho had a 
large number of debts to pay. It is not sug- 
gested that the appellant-Bank had under- 
taken to pay the three creditors to whom the 
amount of Rs. 4,000 was due and that the 
appellant-Bank could not, after undertaking to 
pay, withdraw that undertaking on hearing 
that Sama Naicken had presented a petition 
for adjudication. From the evidence it is clear 
that the appellant-Bank paid these sums 
voluntarily to the creditors of Sama Naicken. 
From a reading of Ex. A it is clear that the 
mortgage amount was to bo paid to the 
mortgagor himself, and there is no undertak- 
ing in Ex. A that the appellant-Bank to pay 
directly any of the creditors of the insolvent. 

Taking all these circumstances into consi- 
deration, I hold that the mortgage under Ex. ' 
A is not a bona fide transaction and is, there- 
fore, void against the Official Receiver under 
section 80 of the Provincial Insolvency Act. 

Mr. Govindaraghava Iyer on behalf of the 
appellant suggested that if that was the view 
that would be taken, he should be given an 
opportunity to meet the case and that such a 
case was not put forward in the lower Court. 
The Official Receiver made his application 
under sections 53 and 64 of the present Act, 
corresponding to sections 36 and 37 of the 
old Act, and it cannot be said that the appel- 
lant had not an opportunity of meeting the 
case put forward by the Official Receiver, 

The next question is, what is the order to 
pass. So far as Rs. 2,000 a portion of the 
consideration of the mortgage under Ex. A 
is concerned, it was with th^ view to prefer 
the appellant-Bank that security under Ex. A 



VoL. 78] 

ntJKTJM MAHTO V, SANT SAHO. 


INDIAN CASES 


19 


was given. As regards Bs. 4,000 tihe ap- 
pellant-Bank paid the creditors knowing the 
circumstances evidently with the object of 
screening the property from the creditors 
and, in the circumstances, it cannot be said 
to bo acting bona fide in paying the creditors 
of the insolvent after an application for 
adjudication was made. The order of the 
learned District Judge is confirmed with the 
variation that the transaction is void under 
section 30 of the Provincial Insolvency Act. 
The appeal fails and is dismissed with costs. 
The Official Beoeivor may take any action he 
thinks proper against the Bama Vilas Bank, 
Idigarai Bank and Kasturi Naicken who have 
been paid in full by the insolvent. The atten- 
tion of the Official Beceiver is drawn to In re 
Payne, Ex-parte Bead (2) and In re Blackpool 
Motor Gar Co,, Lid., Hamilton v. Blackpool 
Motor Car Company Limited (3). 

V. N. V. 

Z. K. Appeal dismissed. 

(2) (1697) IQ. B. D. 122; 66 L- J Q. B. 71; 45 
W. R. 190 ; 45 li. J. 816 ; 3 Manflon 809. 

(8) (1901) 1 Oh. 77; 70 L. J. Oh. 61; 49 W. R. 124; 
8 Mangon 199, 


PATNA HIGH COURT, 

Civil Appeal No. 1008 of 1921. 

June 7, 1923. 

Present Mr. Justice Foster. 

HDKUM MAHTO and others— Plaint- 
iffs — Appellants 

versus 

SANT SAHO and another— Defendants 
— Bespondents. 

Hindu Law— Joint family -^Svit by father to recover 
PQssessiofi of family laud^ nature of-^Coparccfierst 
whether botind by result of suit. 

The queation whether a Hindu father repreaenta 
his oo-paroenera in a particular litigation is a ques- 
tion to be decided with reference to the oiroumstan- 
oes of each case. [p. 20, col. 2.] 

There is a great difference between the case of a 
Hindu father suing in respect of contracts which the 
Mitakshara law empowers him as manager to make 
on behalf of the family and a father suing in respeot 
of rights in immoveable property, rights which he 
can only hold equally with his co.parceoers. At the 
same time* the right of the father andof the Manager 
16 r6pree6ht th6 joint family in the latter elass of 


suits has been recognised traditionally In the Goarts. 
Where the interest of a joint undivided family is in 
issue and one member of that family has prosecuted 
a suit or has defended a suit, and a decree has been 
made in that suit, that decree may afterwards be 
considered as binding upon all the members of the 
family, their interest being taken to have been suffi- 
ciently represented by the party in the original suit, 
[p. 20, ool. 2, p. 21, Col. 1.] 

A suit by a Hindu father for recovery of possession 
of land alleged to belong to the joint family must be 
deemed to be a representative salt on behalf of all 
the oo-paroeners and the latter are bound by the 
result of the suit. [p. 21, ool. 1.] 

Appeal from a decision of the Officiating 
Subordinate Judge of Muzaffurpur, dated the 
21st March 1921, affirming a decision of the 
Additional Munsif of Motihari, dated the 3rd 
September 1920. 

Messrs. Bai T, N, Sahai and Anand 
Prasad, for the Appellants. 

Messrs. Syed Mohammad Tahir and Bagho 
Prasad, for tho Respondents. 

JUDGMENT. 

Foster, J. — -The facts of this case are as 
follows Hukum Mahto is the father'of four 
sons and they form a joint Mitskhara family. 
In the course of a revisional record of rights 
in their village the defendants were recorded 
as the raiyats in possesssion of 10 kathm 2 
dhurs, the property now in dispute. That 
property had admittedly once belonged to the 
uncle of Hukum Mahto and it is the defen- 
dants’ case that they acquired the same by 
purchase. In the course of the Settlement 
operations a larger area, including this 10 
knthas, 2 dhurs, had been at first recorded in 
the name of Hukum Mahto’s son Makhoo 
Mahto. When tho ultimate decision of the 
Settlement authorities was against the plaint- 
iff, Hukum Mahto and his son Makhoo 
Mahto brought a suit for tho following 
reliefs, stated brietly : — 

A declaration that the record of rights is 
incorrect, recovery of possession and mesne 
profits. 

Tho plaint is not on the record of this pre- 
sent case but it appears to he agreed between 
the parties that this is a correct statement of 
what happened. For some reason or other, 
in tho course of that suit Hukum Mahto and 
Makhoo Mahto as plaintiffs applied for leave 
to withdraw the suit with permission to bring 
a fresh suit. The order on this application 
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waft paftfted on the Iftt November 1919 to the 
following effect : — 

“ The plaintiffs are to pay the defendant 
his costs within one month from this 

“ date. On failure the suit will stand 
dismissed’*. 

The plaintiffs did not deposit the costs in 
Court within the appointed period, nor were 
the costs in fact paid till about eight months 
subsequently. On the 10th November 1919, 
that is, nine days after the order I have 
quoted, the present suit was instituted for the 
same reliefs as those of the previous suit and 
on the same cause of action ; the only distinc- 
tion in the form of the suit being that the 
plaintiffs were no longer only Hukum Mahto 
and his eldest son, but were Hukum Mahto 
and all his four sons. The defendant resisted 
the suit on the ground that the costs not 
having been paid within one month in the 
previous suit and that suit having in conse- 
quence been dismissed, the plaintiffs were 
debarred from bringing a fresh suit on the 
same cause of action. On the other 
hand, the plaintiffs stated that whatever 
may be the effect of the order as against 
Hukum Mahto and Makhoo Mahto, the 
right of the other plaintiffs who sued re- 
mained unaffected by the dismissal of the 
previous suit. The Munsif dismissed the 
present suit. In appeal to the Subordinate 
Judge this decision was upheld on the ground 
that in the previous suit Hukum Mahto sued 
not only for himself but in a representative 
capacity as manager on behalf of his three 
younger sons. This is the decision upon the 
correctness of which I have to pass judgment. 

The provisions oE the Civil Procedure Code 
that are pertinent to the question are sections 
10 to 12 and Order XXllI, rule 1. Section 10 
has only an unimportant bearing upon the 
question because it only affects the position 
of Hukum Mahto during the period between 
the 10th November 19 L9 when he filed the 
present suit and the 1st December 1919 when 
his suit became dismissed; during that period 
the previous suit must be considered to have 
been pending. Under clause (3) of Order 
XXIII, rule 1 it is provided that, where the 
plaintiff withdraws from a suit without per- 
mission to bring a fresh suit he shall be 


precluded from instituting any fresh suit in 
respect of such subject-matter. Section 11 
provides that no Court shall try any suit in 
which the matter directly and substantially in 
issue has been directly and substantially in 
issue in a former suit between the same 

paxties litigating under the same title 

in a Court competent to try such subsequent 
suit and has been heard and finally decided by 
such Court; and section 12 provides that, 
where a plaintiff is precluded by rules from 
instituting a further suit in respeeb of any 
particular cause of action, he shall not be 
entitled to institute a suit in respeeb of such 
cause of action in any Court to which the 
Code applies. 

The principal question in deciding this 
appeal appears to mo bo ho whether Hukum 
Mahto in the previous suit represented his 
three younger sons.* If he did represent them 
then they would undoubtedly have reaped the 
benefit of any decree obtained by him and it 
would be Irrational to suppose that in those 
circumstanees they would not also suffer the 
ill effects of the representative’s failure in the 
suit. So, if Hukum Mahto was their repre- 
sentative and if he was precluded by the order 
of the Court from bringing a fresh suit, that 
order must debar the three younger sons just 
as much as their father. Against the conten- 
tion that he was a representative it may be 
argued that there is nothing on the record that 
expressly shows that he sued as a represen- 
tative and it may be argued that if he was 
suing as manager of the joint family, where 
was the necessity to join Makhoo, the eldest 
son, as co-plaintiff V In respect of the latter 
contention, a ready answer suggests itselfj 
namely, that Makhoo’s name stood in the re- 
cord of rights before the dispute in the course 
of Settlement which resulted in the present 
causo of action. The question whether^ a 
Hindu father represents his co parceners is a 
question to be decided with reference to the 
oiroumstanoe of each case. There is a great 
difference between the case of a Hindu father 
suing in respect of contracts which the Mitak- 
shara Law empowers him as manager to make 
on behalf of the family and a father suing in 
respect of rights in immoveable property, 
rights which he can only hold equally with 
his coparceners. At the same time, the 
right of the father and of the manager to repre* 
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sent the joint family in the latter olass of suits 
has been reoognised traditionally in the 
Courts. Where the interest of a joint undi- 
vided family is in issue and one member of 
that family has prosecuted a suit or has de- 
fended a suit, and a decree has been made in 
that suit, that decree may afterwards be con- 
sidered as binding upon all the members of 
the family, their interest being taken to have 
been sufficiently represented by the party in 
the original suit. This practice of the Courts 
has been referred to in Jogendra Deb Boy 
V Funindro Deb Boy (1). The question whe- 
ther a manager of a joint liindu family is 
competent to bring a suit under the Bengal 
Tenancy Act was raised in the case of Mu- 
hammad Sadiq v. Khedan Lai (2), but not 
decided. It was, however, decided that there 
was nothing to prevent such a manager from 
bringing a suit to recover possession of pro- 
prietor's private land. The present suit in 
regard to this hrst relief is obviously one 
which the plaintiff is empowered to make by 
virtue of section 111 A of the Bengal Tenancy 
Act. Such a relief can, of course, bo claimed 
by any member of a joint Mitakshara family. 
But the second relief is for recovery of poss- 
ession of laud alleged to belong to the joint 
family and it follows that any coparcener who 
sues for such a relief as that, must be taken 
to be claiming to recover possession on behalf 
of the other members of tho joint family. 
Therefore, from the very nature of the suit it 
appears to me that Hukum Mahto in the pre- 
vious suit must be deemed to have been suing 
in a representative capacity ; for, otherwise, I 
do not see how he could claim recovery of 
land from a person who alleges that he has 
purchased from a deceased member of tho 
plaintiffs’ family. Where a manager or the 
head of a family sued for such a relief as this, 
it is always open to the defendant under 
*Order I, rule 13 of the Code to raise a plea of 
defect of parties, but if tho plea is not raised 
at the earliest opportunity it will not affect 
the progress of the suit. I do not see how I 
can hold otherwise than that Hukum Mahto 
in the previous suit not only sued on his own 

(1) 14 M. 1. A. 867 at page 876 ; 17 W. B. 104 ; 11 
B. L. R. 244 ; 2 Bath., 1\ 0. J. 517 ; 3 Bar. F. 0. J. 
82 : 90 E. B. B24. 

(2) 86 ind. Oas. 197 ; IP. L. J. 164 ; 2 P. L. W. 
860, 


behalf but also on behalf of those members of 
the joint family who had a title coincident 
with his own. It is noticeable that in the 
plaint of the present suit there is nd repudia- 
tion by the younger sons of the acts done on 
their behalf by their father. 

It is urged that the dismissal in the previ- 
ous suit should be taken to be valid only 
against Hukum Mahto and his son Makhoo 
and that the three younger sons should bo 
allowed to proceed with tho suit after making 
Hukum Mahto and Makhoo Mahto defen- 
dants, for such relief as they arc entitled to. 
In support of this the learned Vakil for the 
appellants has cited the case Gopi Lai v. 
Lola Naggu Lai (3). In my opinion there is no 
real resemblance between that case and 
this. In that case Gopi Tjal first sued 
alone for a debt. It does not appear that 
he was a manager of the joint family to 
which ho belonged. The other members of 
the joint family did not appear to have been 
his sons or even his younger brothers so far 
as we can see from tho judgment. In tho 
first suit the defendant raised a plea of 
non- joinder of plaintiffs and Gopi Lai obtain- 
ed permission to withdraw the suit on con- 
dition that he must pay the defendants’ 
costs before bringing a fresh suit, or else tho 
suit would stand dismissed with costs. Gopi 
Lai joined these other two persons as plaintiffs, 
namely, Mewa Lai and bhamraj, and filed a 
fresh suit before paying the costs. It was 
held that Gopi Lai could no longsr sue and 
should be joined as defendant, but the rights 
of the other two plaintiffs were not affected 
by the previous decision. 

There was no question of representation in 
the case. 

For those reasons I hold that Hukum 
Mahto and Makhoo Mahto are precluded from 
bringing the present suit and that the throe 
younger sons are equally precluded inasmuch 
as their father and their representative is 
debarred. For these reasons 1 dismiss the 
appeal with costs. 

z. K. Appeal diemmed, 

(8) 10 Tnders 6 ; 14 Cr. L. J 106 15 0. W. N. 998. 
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LAHORE HIGH COURT. 

Civil Appeal No. 2355 of 1921. 

March 26, 1923. 

Present : — Mr.-Justice Moti 8agar. 

THE GBNEEAL TRADING COMPANY. 

KAHUTA, IN LIQUIDATION through 
THE OFFICIAL LIQUIDATOR 
—APPLICANT— Appellant 
versus 

NIHAL SINGH AND others— Contri- 
butories— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) O. A'JlII r. 9, 
appUcabilily of Death of ono- of it'veral defendants'— 
Abatement io totO'-Apjdicaiion to set astdc abatement^ 
maintainuhility of^-^AppeaU whether lies. 

Order XXII, rale 9 (i), o! the Oivil Procedure Code 
is oondned to oase^ in which abatement takes place 
by reason of an application not having been made 
within time to implead the legal representatives of 
the deooafied party, and has no applioation to oases 
in which the suit abates on account of some other 
cause, 0 . g,y when the Court holds that the right to sue 
does not survive or that the death of one of several 
defendants causes an abatement in toto. In the latter 
case the order of the Court is a decree and as such Is 
appealable, [p. 22, col. 2.] 

Niranjan Nath v. Afzal Hmsaint 128 P. R. 1916, 
followed. 

Misoollaneous first appeal from the order 
of the District Judge, Rawalpindi, dated the 
21st June 1919. 

Lala Daulat Barrie for the Appellant. 

Mr. Aziz Ahmad, for the Respondents. 

JUDGMENT.-These two appeals, Nos. 
2366 and 2366 of 1921, arise out of the liqui- 
dation of the General Trading Company, 
Kahuta, and will be disposed of by one judg- 
ment. The Company which was not a limit- 
ed liability company, contracted a large num- 
ber of debts and went into liquidation. A 
Liquidator was appointed, and ho called upon 
the shareholders to pay a certain proportion 
of their unpaid share money to liquidate the 
debts of the Company. The shareholders 
raised certain objections to the calls made 
which were disallowed. An appeal was made 
to the Chief Court which was accepted and 
the case remanded to the Court below with a 
direction that the total liabilities of the Com- 
pany should be determined and an inqury 
made into the objections raised by the contrU 
butorios to their liabilities as such. It appears 
that Tehl Singh, one of the contributories, 


died before the appeal was preferred to the 
Chief Court. No application to bring his 
legal representatives on the record was made 
within the time prescribed by law. Tehl Singh 
left four sons. Two of them joined with the 
appellants in preferring the appeal but the 
others wore impleaded neither as appellants 
nor as respondents to the appeal. In Decem- 
ber 1918, when the case came back from the 
Chief Court, it was discovered that Tehl Singh 
had died and that no application had been 
made to bring his legal representatives on the 
record. On this defect being discovered the 
District Judge passed an order on the 2i8t of 
June 1918 to the effect that the proceedings 
against the contributories whose liability was 
joint, had abated in toto and that the case be 
consigned to the record -room. On the 7 th of 
August 1919 the Official Liquidator applied 
under Order XXII, rule 9, Civil Procedure 
Code, for an order setting aside the abatement. 
This application was dismissed by the learned 
District Judge on the lOth of May 1921 on 
the ground that no suoii application was on- 
tertainable and that an appeal ought to have 
been preferred against the order of the 21st of 
June 1919 which was tantamount to a decree. 
Two appeals have been filed in this Court, one 
against the order of the 10th of May 1921 
rejecting the application for setting aside the 
abatement, and the other againsb the order of 
the 2iBt of June 1919 holding that the pro- 
ceeding had abated. 

As to appeal No. 2356, which is an appeal 
against the order rejecting the application for 
setting aside the abatement, I have no hesita- 
tion in holding that the order of the learned 
District Judge is correct. It has been held in 
Niranjan Nath v. Afzal Hussain (1), that 
Order XXII, rule 9 (2), Civil Procedure Code, 
is confined to cases in which abatement takes 
place by reason of an application not having, 
been made within time to implead the legal 
representatives of the deceased party and that 
it has no application to oases in which the 
suit has abated on account of some other 
cause, 0 . g.t when the Court holds that the 
right to sue does not survive or that the 
death of one of several plaintiffs causes an 
abatement in toto. It has further been 
held that in the latter cases the orders of 

(1) 84'Ind. Gas. 8S2 ; 128 P. R. 1916 ; 146 P. L. R. 
1916 ; lilt 176 E W. B.19ie. 
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the Court are decrees and as such are ap 
pealable. In the present case it is clear 
that the learned District Judge intended to 
hold that the proceedings abated not only 
as regards Tehl Singh and his represent- 
atives but as regards the other share-holders 
as well. This was obviously an adjudication 
on the rights of the parties with respect to a 
matter in controversy which should have been 
appealed against and which clearly does not 
fall within the purview of Order XXIT, rule 9. 
I agree with the learned District Judge that 
an application for setting aside the abate- 
ment was not competent under Order XXII, 
rule 9, and this appeal is, therefore, dismissed. 

With regard to appeal No. 2355 a prelim- 
inary objection has boon taken that the appeal 
is barred by limitation. For the appellant it is 
contended that he is entitled to the benefit of 
section 14 of the Indian Limitation Act inas- 
much as ho was prosecuting in good faith an- 
other civil proceeding in a Court which from 
defect of jurisdiction was unable to entertain 
it. I am unable to agree with this contention 
and am of opinion that the appeal is clearly 
barred by limitation. It appears from certain 
applications made by the Official Liquidator 
to the District Judge after the order of the 
21st of Juno 1919 was pronounced that he 
was fully cognisant that the order was tant- 
amount to a decree and that an appeal lay 
from that order to the Chief Court, he asked 
for permission to file an appeal and a certain 
amount of money was sanctioned by the 
District Judge for prosecuting the appeal. It 
is wholly inexplicable why an appeal was not 
filed but an application only made for setting 
aside the abatement under Order XXII, rule 
9. I do not think that it has been made out 
that the appellant was prosecuting another 
proceeding in another Court in good faith, and 
» I, therefore, hold that he is not entitled to the 
extension of time prayed for. The appeal is 
clearly barred by limitation and is dismissed. 

z. K. Appeal dismissed. 
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of the rulea of Muhammadan Law, fomalea are ex- 
cluded fzom inheritance. 

To eatabliah the exolaaion of lemalea from inberit- 
anoe it ia of vital importauce to prove that some of 
the females asserted their rights aa heirs and that 
their rights were denied. Merc passive acoeptanoe of 
their position by females in cases where their male 
relations accord to them all that ia neoessary for 
their daily euatenance and their refraining from 
actively aaserting their rights to any share in pro- 
perty is not enough to prove that they are excluded 
from inheritance. 

Where females are dependent upon their male 
relations and subservient to their control, to establish 
thoir exclusion from inheritance, it must be satis- 
factorily proved that they were aware that they were 
excluded by reason of a custom having the force of 
law. [p. 26, ool 2.] 

The party relying on a custom which is to have 
the eSeot of overriding the ordinary law, must prove 
it by clear unambiguous evidence, [p- 27, ool. 1.] 

A custom to be valid must be (1) immemorial, 
(2) reasonable, (3) continued without iuterruption, 
(4) certain, [p. 27, ool. 2.J 

In questions of custom evidence merely of the 
opinion of leading members cf caste is not enough, 
instances must bo proved in which the alleged custom 
has been established and proved. When the oral 
evidence emanates from a class of highly interested 
witnesses, it Is of Intinitesimally small value, [p. 27, 
ool. 2.] 

Per Kentiedy, J. C.— Numerous instances of non- 
taking of inheritanoe by women would not be sufid- 
olent to establish the custom of their exclusion from 
Inheritanoe unless it were shown that the women 
wished to take their share of inheritanoe and were 
refused on the ground of the custom and unless it 
were also shown that there were no instanoei to the 
contrary, [p. S2, ool. 1.] 
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Mr. Dipchajid Chandumal^ for tho Kcs- 
pondents. 

JUDGMENT. 


Raymond, A. J. C. — The suit out of 
which this appeal arises .was originally filed 
by XJsman Imambux by this next friend Haji 
Khaju against Asat, the daughter, and Eupli, 
the widow, of one Pira who died in 1897, for 
a declaration that he was the adopted son of 
Pira, for recovery of Pira’s* property both 
moveable and immoveable, valued at 
Es. 60,000 which was in possession of 
Eupli, and for mutation of names. Tho parties 
belong to the Marwari community and are 
known as the Marwari Silawatas and evidence 
has been led to show that their ancestors wore 
Hindus and residents of Jessulmer in Eaj- 
putana and were converted to Muhammad- 
anism about 200 years ago, and after the con- 
quest of Sind some of them migrated to 
Karachi and some to Hyderabad in search of 
employment and have settled in these places 
over since. It is contended on behalf of the 
plaintiffs that, even after the conversion of 
the Marwari Silawatas to Muhammadanism, 
they retained several Hindu usages, amongst 
them being the practice of adoption. Tho 
father of TJsman is one Imambux, the son 
of Mubarak, who was the brother of Pira, 
and it is alleged that in 1907, as Imambux 
claimed a share in the estate of Pira under 
the Muhammadan Law and differences had 
arisen between Imambux and Eupli, they 
were settled on tho intervention of the 
Marwari Panchayat by the adoption by 
Eupli of Usman as a son of Pira. In 1913 
Eupli died and Imambux applied that be 
should be brought on the record as her legal 
representative, this application was opposed 
by Asat, the daughter of Eupli, but the Trial 
Judge directed that Imambux should be placed 
on tho record as a defendant, leaving the 
determination of the question as to the legal 
representative of Eupli for future oonsidera* 
tion. Imambux filed a written statement 
wherein he took up the position that, in the 
event of the adoption of Usman not being 
proved, he should be awarded the whole of 
Pira’s estate as his nephew inasmuch as, ac« 
cording to long established usage in the Mar- 
wari Silawata community, females are exclud- 
ed from inheritance, and, in the alternative if 


this relief be not accorded to him, he should 
be allotted his share in Pira’s estate accord- 
ing to Muhammadan Law. In October 1916 
the Trial Court of its own motion directed 
that Imambux should be made a oo-plaint- 
iff with his son Usman on the ground that 
“ the broad question involved in the suit ” is 
who is entitled to the property left by Pira, 
and that, in the event of Usman not being 
proved to have been adopted by Eupli, further 
litigation would ensue to establish the right of 
Imambux to the estate Counsel for Asat 
strenuously objected to the introduction of 
Imambux as a co- plaintiff but he was over- 
ruled. The result was that, though the sub- 
stantial issues so far as the claim by Usman 
was ooncernod were with regard to the factum 
of his adoption and the custom prevalent 
as to adoption in derogation of the rules of 
Muhammadan Law, the introduction of 
Imambux as a oo-plaintiff necessarily render- 
ed imperative the consideration of the farther 
questions as to the exclusion from inheritance 
of females by the custom that was set up, 
and whether the share of Imambux in the 
estate of Pira was not barred by limitation. 
It need hardly be said that these additional 
points for decision considerably protracted the 
proceedings in the lower Court. 

Now, in the appeal before us the pleader for 
the appellant has confined his arguments to 
the four issues that have been decided by the 
Trial Court adverse to him. They are, — 

1. Whether Usman was adopted by Bupli ? 

2. Whether there is a custom of adoption 
having the force of Law among the Marwari 
Silawata community in derogation of the 
ordinary rules of Muhammadan Law ? 

3. Whether there is a custom excluding 
women from inheritance and restricting widows 
to maintenance and inheritance, having the 
force of Law among the Marwari Silawata 
community in derogation of the ordinary rules 
of Muhammadan I aw ? 

4. Whether the claim of Imambux is 
barred by limitation? 

I propose to first discuss the question of tho 
adoption of Usman by Bupli. 

[After dhcumrvg the evidence on the question 
of adoption the learned A. J. C. concluded ] : — 

I have discussed the factum of the adoption 
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at some length as it forms the crux of the case. 
For the reasons given above, I feel quite satis- 
fied that plaintiffs have not i proved that Usman 
was adopted by Rupli. Tliis finding renders 
it unnecessary to consider tho question as to 
the custom of adoption prevailing in the 
Marwari community to which the parties 
belong. Tho result, therefore, is that, so far as 
Usman is concerned, his appeal must be dis- 
missed and tho finding of the lower Court 
confirmed. 

I now proceed to discuss tho claim set up 
by Imambux to the estate of Pira. This claim 
is based on an alleged custom prevailing, it is 
contended, amongst members of tho Marwari 
Silawata community by which, in (l( 3 rogation 
of the rules of Muhammadan Law, fomalos are 
excluded from inheritance. It is urged that 
this community after its conversion to Muham- 
madanism retained several Hindu usages and 
practices, and the position which it seeks to 
assign to the women in the community has 
no parallel eithor'in Hindu or Muhammadan 
Law as I shall presently point out. It is 
essential in the first instance to formulate 
accurately the custom that is set forth. After 
Imambux was brought on the record as a 
CO plaintiff an amended plaint was filed and 
it would bo useful to reproduce paras. 1, 2, 3 
of this plaint. 

1. That tho Marwari Silawatas were I origin- 
ally Hindus and after their conversion to 
Muhammadanism, they have retained several 
Hindu customs which have tho force of law. 

2. That according to t!ie said customary 
Law, a Marwari Silawata widow is entitled 
only to maintenance and residence in her hus- 
’band's property till her death or remarriage. 

3. That according to the said customary 
Law all female relatives of tho deceased in- 
qliiding his daughters are altoget'ner excluded 
from inheritance. 

Now Pira at his death left him surviving 
his widow Rupli and two daughters, Asat, tho 
wife of Jumo, and Rahimati who died before 
this suit was filed, also plaintiff Imambux, the 
son of his deceased brother Mubarak. Plaint- 
iff’s contention, therefore, is that on the death 
of Pira, the whole of his estate vested in 
him subject to Rupli *s right of residence and 
maintenance, and Asat as a female was en- 
tirely excluded from inheritance. 

I 0-il 


Has tho exclusion of females from in- 
heritance by custom been established ? 

According to tho custom that is squght to 
be established, a father would nob be bound 
to maintain his unmarried daughter or even 
an infant female child nor would he be bound 
to provide them with residence as it is only 
a widow that is entitled to residence and 
maintenance. In fact, a widow of a member 
of this community takes no estate at all 
whether restricted or absolute for on her 
husband’s death the estate is immediately 
vested in the next male relation of her hus- 
band, however remote the relationship may 
be, and she can only claim a right of residence 
and maintenance, and the other female rela- 
tions, however close they may be, are rigidly 
excluded from all right to inheritance. The 
custom, therefore, that is set up in the present 
case does not place females of tho Marwari 
community oven on a level with females under 
the Hindu Law. I may further remark at 
this stage, in view of the custom of adoption 
set up in this case, that tho exclusion of 
females from inheritance would lead to a 
most incongruous position as if, by reason of 
the alleged custom. Imambux succeeds to 
Pira’s estate on bis death, Rupli, who bad 
the right of exercising the power of adoption 
without authorisation, could by adopting, 
divest Imambux of » the estate which would 
then vest in the adopted son. 

Substantially the same witnesses that have 
deposed to the adoption of Usman and to the 
custom of adoption prevalent have also given 
evidence to the exclusion of females from in- 
heritance in this community. The oral evi- 
dence must be judged in the light of tho re- 
marks that I have made on the evidence as 
to adoption. The existence of the two factions 
in the community must not bo overlooked as 
also tho acute feeling prevailing. True, that 
wealth and apparent respectability have been 
arrayed on the side of the plaintiff’s but in 
my opinion the oral evidence is a negligible 
factor and something more is required in tho 
circumstances to establish tho rustom that is 
set forth. 

Evidence has been led by coo plaintiffs of 
a largo number of instances of exclusion of 
females from inheritance and we have been 
taken by tho pleader for the appellants 



26 


INDIAN OASES 


[1924 


USMAN V. ASAT 


through all of them. Several of them he him- 
self ha^ not ventured to press. 

They ar^t-E. F. 25 of 871, E. F. 49 of 
889, E. F. 50 of 1898, E. F. 32 of 873, E. F. 
26 of 1875, E. F. 24 of 1914, E. F. 53 of 887. 
E. F. 29 of 1885, E. F. 28 of 1900. E. F. 34 
of 1885, B. F. 35 of 1895, B. F. 45 of 1887, 

E. F. 15 of 1884. E. F. 6 of 1890, B. F. 75 of 
1895, E. F. 58 of 1895. E. F. 8 of 1898, E. 

F. 10 of 1898, E. F. 77 of 1898. 

Though these were pressed and considered 
by the Lower Court. 

We did not call upon the pleader for the 
respondents to offer any comments on several 
of the remaining instances, except those to 
which I shall advert in detail, as we were of 
the same opinion as the Trial Judge. As they 
were of no value as instances to prove the ex- 
clusion of females from inheritance, it is un- 
necessary to refer to each of them in detail 
and give my reasons for rejecting it. They 
refer to instances where the property was of 
very little value, consisting of one or two small 
houses and some paltry ornaments, or where 
the females in the family had at their marri- 
age received some allowance. The learned 
Judge of the lower Court had considered each 
instance in detail and given good reasons for 
not holding them as instances which could be 
of any use to establish the exclusion of 
females f^om inheritance. It is not only that 
the property capable of division amongst the 
descendants is of little value but no evidence 
is given which would be of vital importance 
that any of the females concerned did assert 
their right to any portion of the property 
left by their ancestor and that their right 
was denied. 

[After discussing the instances the learned 
A, J. G. proceeded to observed] 

The instances to which I have referred in 
some detail appear to me the only instances 
which may offer some ground for the conten- 
tion that females are excluded from inherit 
ance. Excluding from consideration those 
intances which have not been pressed by tho 
pleader for the appellants the remaining in- 
stances which I have perused appear to me 


thoroughly inadequate as evidence of custom 
and I am entirely in agreement with the 
Judge of the Trial Court in rejecting them as 
instances of the custom sought to be estab- 
lished. They are instances where, as I have 
observed, the property susceptible of division 
is insignificant, or whore the daughters have 
already received their share in the shape of 
marriage expenses or marriage presents, or 
where the evidence in suppprt of the exclusion 
rests on the oral testimony of one person 
and is not of convincing character. What is 
of great importance is, that there is no in- 
stance forthcoming of a female having de- 
manded her share and being resisted on 
the ground of her exclusion from inherit- 
ance. In Mirabivi v. Vellayana (1), the 
contention was that females were excluded 
from inheritance if sons or son’s sons exist, by 
a special custom obtaining among the Bavu- 
thans of Palgat who though Muhammadans 
had adopted the custom from the Hindu Law, 
it was held that the custom had not been 
established by tho evidence and the following 
observations in the judgment are worthy of 
consideration. “In many parts of this country 
it is unusual for Muhammadan ladies to insist 
on their unquestioned rights. They will often 
prefer to being maintained by their brothers 
to taking a separate share for themselves and 
when they are married tho marriage expenses 
and presents are often by express or implied 
agreement, taken as equivalent to the share 
which they could claim. Moreover Muham- 
madan females are so much under the influence 
of their male relations that the mere partition 
of the property among tho males without 
reference to them cannot count for much.” The 
last remark was accepted with approval in’ 
Bibi 8o7ia v. Mir Hussain Khan (2). It is true 
that the women of the Marwari class witli 
whom I am dealing are not strictly parda- 
nashin but there can be little doubt that they 
are so dependent upon their male relations 
and subservient to their control that there 
must be satisfactory evidence on the record 
that females excluded from inheritance should 
be aware that they are excluded by reason 
of a custom having the force of law. 

The party relying on a custom which is to 
have the effect of overriding the ordinary 

(1) 8 M. 464 : 9 Ind. Jar. 267 ; 8 Ind. Deo. (N. S ) 

817. \ 

(2) 16 Ind. Gas. 641 ; 6 B. L. B. 1. 
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law, must prove it by clear and unambiguous 
evidence, as remarked by the Privy Council in 
Mir Abdul Hussain v. Bihi Sana (3). Any 
special usage modifying the ordinary law of 
succession should be ancient and invariable, 
and certain. In this particular case we have 
what I may term an insignificant community 
consisting of about 300 families setting up a 
custom which, in the first place, can certainly 
not bo described as ancient and equally not 
invariable for an appreciable number of this 
small community strenuously assail the exist- 
ence of any such custom as is set out by 
the plaintiffs, and there is documentary evi- 
dence on the record to which I now advert 
which certainly throws grave doubts on the 
existence of the custom as set forth by the 
plaintiffs, apart from the instances which de- 
fendants have adduced to prove that the alleg- 
ed custom is a myth. 

[After diciissing the instances the learned 
A. J, C. proceeded to observe.] 

I shall stop here, the instances that I have 
cited do by no means exhaust all the cases 
wherein females of this community have assert- 
ed their title to the property left by their rela- 
tives but I think these instances will suffice to 
show that the plaintiff’s allegation as to the cus- 
tom of excluding females from inheritance rests 
on a very slender basis. And what is most sig- 
nificant is that a considerable number of the 
plaintiff’s witnesses, particularly those of the 
wealthy and apparently respectable set who in 
their evidence have solemnly proclaimed that 
according to the custom in their community 
females are excluded from inheritance, have 
been the very persons to support tbo declara- 
tion of females to their title to inherit prop- 
roperty. But the documentary evidence that 

shatters the custom does not rest hero. 

« 

[After discussing the documentary evidence 
the learned A. J. 0. went on to say as follotvs,] 

It has been shown above that the instances 
produced by the appellants as to the exclusion 
of females from inheritance are so meagre as 
to exclude the possibility of founding a custom 
upon them. No doubt, there is a quantity of 
oral evidence adduced by the appellants, 

(8) 8 Ind. Oas. 897 ; 1 B. L. ii. 88. 


particularly of the leading men of the Mar- 
wari Silawata community who depose to 
the custom of the exclusion of femSiles, but, 
as was observed in the case of Bahimathai 
V. Hirhai (4), in questions of custom evidence 
merely of the opinion of the leading members 
of the caste is not enough, instances must 
be proved in which the alleged custom 
has been established and proved. And in 
Lachman Bai y.Akkar Bijan (5) it was observ- 
ed that the best proof of custom is instances 
in which it has been acted on and document- 
ary evidence that It has been enforced. Besides, 
when the oral evidence, as in this case, eman- 
ates from a class of highly interested witnesses 
it is of infinitesimally small value. Now, there 
is a fair amount of evidence on the record 
brought by the respondents for the purpose 
of establishing that females in the Marwari 
Silawata community have owned property and 
the evidence is not purely oral but in some 
cases has been supported by documentary 
evidence. The lower Court has set out these 
instances in detail showing daughters, son’s 
daughters, sisters, mothers, widows and son's 
widows holding property. It is unnoessary in 
this judgment to travel over the same ground 
and specify the instances as they have been 
discussed at some length by the Trial Court. 
It will suffice to remark that they nullify the 
existence of the custom. 

In Mahamay a Debt v. Haridaf^ Haidar 
(6) it was observed that “ for a custom 
to be valid it must have four essential 
requisites, (1) it must be immemorial, (2) it 
must be reasonable, (3) it must be continued 
without interruption since its immemorial 
origin, and (4) it must be certain in respect of 
its nature generally as well in respect of the 
locality where it is alleged to obtain and the 
persons whom it is alleged to effect. What 
have we here ? A comparatively insignificant 
community consisting of about 300 to 400 
families attempting to set up a custom, the 
earliest instance of which they can give is not 
beyond 1880. It is a custom which is not 
only in derogation of the rules of Muhamma- 
dan Law by which the parties are ordinarily 

(4) 2 B. 34 : 2 Ind* Deo. (N. 8.) 23. 

(5) 1 A. 440 ; 1 Ind. Deo. (N. S ) 827. 

(6) 27 Ind. Oaa. 400 ; 42 C. 466 ; 19 C. W. N. 208; 
20 0. Ii. J. 183. 
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f»ov 0 rD 0 cl, bub is nob in aooordanoo with tho 
Hindu fjaw thou^^h they profess that after 
their conversion to Muhammadanism they 
retained cerbain Hindu ribes and usages. It 
would bo a travesty of language to say that 
the custom has been uninterrupted, for the 
various applications to the Revenue authori- 
ties and the instances of tho possession of 
property by females are overwhelming enough 
to show that the members of this very 
community refused bo adhere to any such 
custom. An attempt was made in the lower 
Court to explain the possession and ownorsliip 
of property by females on tlie allegation that 
tho community in which females wave per- 
mitted to hold property was the ‘‘Mazurs' 
as distinguished from the community of the 
plaintiffs and their witnesses who are pure 
Silawatas. This contention was not pressed 
in this Court by the appellant’s pleader and on 
evidence it seems to mo that it was a desper- 
ate endeavour to formulate some explanation 
for the evidenco which went a great way bo 
shatter the custom sot up by tlie plaintiffs. 

In my opinion, it is impossible to hold on 
such evidence as has been produced that the 
custom of the exclusion of females has been 
proved and I entirely agree with the elaborate 
and exhaustive judgmsnt of the lower Court 
on this point. There remains the question of 
limitation. It is contended that the claims 
of Imambux either for the whole property left 
by Pira either on the basis of the alleged 
custom of the exclusion of females from 
inhcribanco or for a share under the Muham- 
madan Law is barred by limitation, Pira 
as is proved died in 1897 and tho suit 
\yas hied in 1912. Art. 144 of the Limita- 
tion Act applies which provides a period 
of 12 years from the date of the posses- 
sion of the defendant becoming adverse to 
the plaintiff. Now if, according to tl)e 
alleged custom, Imambux succeeded to the 
estate of Pira at his death, then the latter’s 
estate vested in him subject only to the burden 
of providing residence and maintenance for 
Rupli, the widow; so also on the death of Pira 
Imambux became entitled to his share in his 
estate under Muhammadan Law. Admittedly, 
Imambux was never in possession of any part 
of Pira’s estate which has all along continued 
in tho possession of Rupli. I am not satisfied 
on the evidence that Imambux took his resi- 


dence with Rupli on Pira’s death in 1897 and 
in my opinion Rupli held the estate of Pira 
over since his death to the exclusion of Imam- 
bux. It was in February 1900 that Rupli 
applied to the City Deputy Collector and the 
Karachi Municipality for the transfer of the 
property standing in the name of Pira to her 
name alone, and it was in 1901 that Rupli 
applied for a certificate of heirship to Pira’s 
estate which was opposed by Imambux who 
applied for tho grant of the cerbificato to 
himself alone. 

Now, tho suit filed in 191*2 was by Usman 
alone and it was after Rupli’s death that 
Imambux applied on the 6bh August 1913 to 
be brought on the record as her legal 
representative, and he was placed on 
the record though tho Court did not ex- 
pressly find that he was the legal represen- 
tative of Rupli, and Imambux filed his written 
statement wherein he claimed either tho 
whole of Pira’s estate to tho exclusion 
of Rupli and Asat or his share accord- 
ing to Muhammadan Law. It was on the 21sb 
October 1915 that the Court directed that 
Imambux should be brought on the record as 
a co-plaintiff and the plaint amended accord- 
ingly. 

Now, tho contention of the pleader for tho 
appellant Imambux is that, though Rupli may 
have adopted an hostile attitude towards Pira 
when she applied for tho transfer to her name 
of the property standing in Pira's name, she 
could only bo deemed to have claimed ad- 
versely to the appellant Imambux when, on 
tho 22nd August 1901, she first challenged 
his right to Pira’s estate and as Imambux 
should be deemed to have asserted his claim ^ 
on the 6th August 1913, tho suit by him is * 
in time. 

Now, even if it be accepted that after Pira’s 
death in 1897 Imambux went to live witl> 
Rupli, yet on his own showing lie was driven 
out of the house by her in 1900 as a dispute 
arose between them over the property of Pira 
and the allegation of Imambux himself is 
that the dispute was settled by the adoption of 
Usman, therefore, in 1900 at least limitation 
would begin to run, and when once limitation 
has begun to run no subsequent disability or 
inability to sue stops it. Therefore, tho claim 
of Imambux would ho barred at tho end of 
1912. Even if a reconciliation had been 
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effected in 1907 by the adoption of Usman 
the most that could be said is tliat the claim 
of Usman was rccoj^nised and not that of 
Imambux. 

Further, I do not agree with the contention 
of the pleader for the appellant that Imambux 
should be deemed as having asserted his 
claim on the 6th August 1913. Mr. Kalumal 
relied on the case of Narsingh v. Vaman 
Venhatrao (7) where it was held that a party 
transferred to the side of the plaintiff from 
the side of the defendant is not a new party to 
whom the provisions of section 22 of the 
Limitation Act would apply but it must not bo 
overlooked that the transposition of Imambux 
from the category of a defendant to that of 
a plaintiff was to bring on the record a new 
plaintiff with a cause of action and a relief 
entirely distinct from that of the original 
Plaintiff Usman. In fact, Imambux should 
never have been on the record as a co-defend- 
ant, he was not the legal representative of 
Rupli nor was ho placed on the record in that 
capacity. He was placed on the record in some 
unaccountable way as a defendant and as by 
his written statement he asserted a right to 
Pira’s property independently of Usman ho 
was transposed as a plaintiff. The amended 
plaint in which Imambux claims the property 
of Pira as his to the exclusion of the females 
or in the alternative assorts his right to a 
share in it under the Muhammadan Law is 
dated the 21st October 1915 and in my opin- 
ion this should be regarded as the date when 
he first seeks for a declaration of his title to 
the property of Pira. Whether wo take the 
date when Imam 13aksh filed his written state- 
ment or the date when the amended plaint 
was filed the suit is in either event time bar- 
red. 

* The appeal should therefore bo dismissed 
with costs. 

KENNEDY, J, C. — In the year 1897 
died one Pira leaving him surviving a wifo 
Rupli and a daughter Asat and another daugh- 
ter Rahmat The second daughter died s. p. 
but Asat married one 3uma 

Pira had a brother named Imam Baksh and 
Imam Baksh had a son named Usman. 

(7) 4 Ind. Oas. 349, 84 B. 91 ; 11 Bom. L. K. 1103 . 


In 1913 Usman brought, through his next 
firiend ITaji Khaju Mithu, a suit to recover 
from Rupli and Asat the estate of Pira on the 
ground that he (Usman) was the adopted son 
of Pira, such adoption having been effected in 
compliance with a caste custom by Rupli in 
1906. 

The Court raised issues as to the factum of 
the adoption, and the validity and existence 
of the custom and proceeded to trial. Rupli 
died, and on the application of the plaintiff 
(who was the son of Imam Baksh) proceed- 
ings wore taken to join Imam Baksh as legal 
representative of Rupli. In that capacity he 
pub in a written statement supporting the 
claim of the plaintiff (his son) to succeed as 
adopted son of Pira, but averring tliat if the 
adoption or its validity was found not proved, 
he himself was entitled to succeed on the 
ground that there was a custom in the caste, 
whereby females were excluded from inherit- 
ance and that ho was the nearest male heir. 
Further, he said that in any case he was 
entitled to his share under Muhammadan 
Law to the property of Pira, 

The claims of Imam Baksh to bo considered 
the legal representative of Rupli were not ad- 
mitted by the defendant Asat and the Court 
reserved that question, putting him on the re- 
cord as a party neceessary for the decision of 
the suit. Ultimately, he was made a plaintiff 
and the Court raised further issues arising 
from the pleadings as to the existence of the 
custom excluding women, and as to limita- 
tion. 

The trial Court, Hayward, A. J. C., found 
against the assertions of this double- headed 
claim. That is to say, it found as regards 
tho adoption that it had not taken place, 
and that there was no custom of adoption 
in the caste. It found also that there was 
no custom of exclusion of females in this 
caste. It found also that the claim of Imam 
Baksh as heir under the ordinary law 
was barred by limitation, and on the whole 
dismissed the conjoined suits with costs as 
between attorney and client. Both plaintiff's 
appeal hero. 

It is to he regretted in some ways that tho 
litigation lias taken tho course it has, because 
in my view of tho case the question was real 
ly deoidiblo on tho question of tho factum of 
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adoption. The finding as to the oustom is 
thus obiter und though the opinion of a judge 
like Hayward, A. J. 0. after a minute and 
painstaking enquiry cannot but posses con- 
siderable authority his finding is still 
merely an opinion. Even admitting, more- 
over, (which is a considerable admission) 
that the claims of Imam Baksh were 
rightly agitated in this case, yet there 
again the finding being that the claim is bar- 
red by limitation the finding of the lower 
Court and of this Court also as to the alleged 
oustom of exclusion of women is nothing more 
than an opinion, though I trust that all the 
members of this caste will accept that opinion 
as conclusive. The result of the agitation 
and decision of these questions has been that 
there has been a sad delay in disposal of this 
matter and that the parties have been put to 
very heavy expense. 

In view of the lucid, thorough and painsta- 
king judgment of Hayward, A. J. C„ (with 
which in so far as we have thought it neces- 
sary to consider the points at issue I 
thoroughly agree) and in view of the fact that 
the judgment of my colleague Raymond, 
A J. C., covers the whole field of en- 
quiry, it would perhaps not be necessary for 
me to say more than that I agree with the 
latter judgment, but in a matter of this im- 
portance, one, moreover, on which the legal 
advisers of the parties have bestowed so much 
pains, it would not be improper to express my 
views shortly and concisely. 

The first point is as to the factum of adop- 
tion. I cannot find that any such adoption 
took place. There was I believe some sort of 
reconciliation between Bupli and Imam Baksh 
in the year 1906-07. Rupli I think contri- 
buted to the circumcision ceremonies of 
Usman and shortly thereafter to the expenses 
of his marriage. I am by no means convin- 
ced that the ‘ Bara Dari ' ceremonies of Pira 
took place in 1096-07, and am inclined to 
think that they took place earlier. 

It is easy enough to assert that an adoption 
took place, but as there is apparently no ritual 
in the custom as set up, not even giving and 
taking or seating the adoptive child in the lap 
of its mother, but the adoption is said to be 
capable of being affected by a sort of arroga- 


tion castrensis by mere words spoken by the 
adoptive parent in the absence of the adopted 
child, it is obvious that it is very difficult to 
get, and still more to check, any evidence as to 
the actual adoption. Very few and interested 
persons say they were present at the actual 
adoption. A great number say that they were 
shortly afterwards informed of the adoption 
having taken place, but they do not speak to 
anytliing being done which might not equally 
well have been done in the case of a reconoila- 
tion and the circumcision. On the other hand, 
one would assuredly suppose that such a defi- 
nite settlement would have been recorded in 
writing, and that the writing would have been 
registered, that there would be some entry in 
the books of the javiaity that the boy would 
have been known by the name of his adoptive 
father, that he would have lived in the bouse 
of his adoptive mother, that the property 
which was the origin of the dispute would 
have been transferred to his name, and that 
any attempt on the part of Rupli whether, 
supontaneously or under the influence of 
Asat and Jumo to treat the adoption as nuga- 
tory, would have lead to immediate litigation. 
None of these things happened. Therefore, I 
think that no adoption took place. 

Adoption is not permissible among Muham- 
madans. This is not a matter of deduction 
or doubtful tradition but explicitly laid down 
in the Koran. Nor am I aware that any tribe 
permits itself this liberty to dispense with the 
obligation of the sacred law in respect of 
ordinary property. A slave whoso peculium 
theoretically reverts to his master on the 
death of the holder, or di>feoff6 of military lands 
whose interest'* therein theoretically ceases with 
his death, may properly adopt and thus indi- 
cate to his superior the person to whom he 
wishes that superior to exercise his beneficence; 
but this community is not one of Mamelukes 
or talukdars and tlieir property is their own. 
The oustom, therefore, if it exists, is distinctly 
worthy of reprobation, and it would need 
very strong and cogent evidence to induce the 
Court to find that it exists. We are relieved 
from the necessity of finding on the existence 
of this oustom in the present case because, in 
view of our finding on the factum, no finding 
on the validity would be more than an opinion. 

This disposes of the case of the original 
plaintiff. The case of the second plaintiff is 
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more difficult. I am of the opinion that his 
claim as heir under the custom is barred and 
if that is really so, then there would be no 
necessity of considering the custom. But 
perhaps it would be better to find also on the 
question of custom as the facts necessary for 
the establishment of the limitation bar, are 
not altogether beyond dispute. 

The tribe was originally seated in Marwar, 
particularly in Jessulmir, and their hereditary 
profession is that of masons and stone-cutters. 
They were originally Hindus of the gaundi 
caste, and were very likely excommunicated 
by reason of their employment in building 
Muhammadan shrines. In recent years they 
have migrated into Sind and are to be found 
both in Hyderabad and Karachi Many of them 
have obtained much wealth by contract and 
judicious purchases of lands and their names 
seem to show that they have received a 
certain amount of religious teaching, still it 
would be likely enough that a tribe of that 
origin would be inclined to keep to its Hindu 
customs. It is to bo noted that a custom 
which shuts out women from the rights of 
inheritance given to them by the religious 
law is not so grievous a departure from 
the ordinances of religion as a custom of 
adoption, because if there is joint family then 
the deceased has no property in the sense at- 
tached to that word by the Muhammadan Law 
and therefore there is no question of inherit- 
ance. Moreover, tlie women get an equivalent 
which is often more valuable than the right 
denied. In any case, it is well established that 
a custom excluding women is valid and many 
tribes have such a custom. 

• In the present instance, however, I think the 
alleged custom is not made out. Indeed, it is 
not very easy to ascertain what the alleged 
custom is. The original claim was that the 
position of the widow and daughter was pre- 
cisely that of a Hindu widow and daughter. 
But this might present a difficulty. In the 
case of self -acquisition the widow would be 
entitled to a life estate and so might the 
daughter be entitled. In that case the claim 
of Imam Baksh might be premature. He 
would come in, if at all, as a reversioner. The 
allegation now is that females are absolutely 
excluded from the succession whatever may 
have been the condition of the family in res- 
pect of jointness before death of the pro- 


positus. Next agnate immediately on the 
death of the propositus succeeds, but his 
title is encumbered with an equitable obli* 
gation to support the widow or other female 
heirs, and where the property is small he 
often allows the female heir to retain it in 
her own hands. There is, however, obviously 
a great difficulty in reconciling this scheme 
with the custom of adoption otherwise set up. 
For in that case the widow by adopting could 
divest the heir of an estate already matured. 

Tlie custom if it exists therefore, is neither 
Hindu nor Muhammadan. It works'particular- 
ly hardly on women. The Mussalman woman 
gets her share in the inheritance of her kin. 
The Hindu woman is married into some other 
family and her rights to maintenance and 
support are protected by the indissolubility of 
marriage and by the legal rights given to 
widows by that system. Tlie Bilawata woman 
is to get nothing from the estate of her father 
or husband, and (in spite of assertions to the 
contrary) may be divorced and relegated for 
maintenance to her dowry. 

Nevertheless, grievous as this custom is, the 
Silavatas may have the benefit of it if they 
can prove it. I am of opinion, however, that 
this custom is not proved to exist. 

There is not a particle of evidence given that 
the custom exists in the extended form set up 
by Imam Baksh, proof of which form is 
necessary if he is to succeed. There is no 
instance given of exclusion of a wife or 
daughter by a nephew or cousin of the 
deceased. There are a great many instances 
whore wives and daughters have not received 
shares in the estate of their husbands and 
fathers and a few where uncles or brothers-in- 
law havo taken the entire estate. The evi- 
dence, therefore, would in no case prove any- 
thing more than the custom of exclusion of 
wives and daughters by sons or brothers 
which is not sufficient for the purposes of the 
plaintiff 2. But I do not think that even this 
custom is made out. That a woman does 
not take a share in the inheritance may be 
attributed to many causes. Very often the 
estate is not worth division. A mason has a 
few tools, a house, some vessels and furniture, 
and his woman a few jewels. The family 
must look for its support not to the division of 
this paltry estate but to the diligence and 
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affection of the adult malo members. That is 
the real inheritance of the family and that 
eannot bo partitioned. Moreover, there is 
indul)itably a feelinj^ in India and not in 
India alone that it is inadvisablo to 
ti’ust women with property. I never, for 
instance, knew any middle class Hindu who 
approved of the position ejiven to tho 
sister by Balambhat. And women share 
this mistrust of their own capacity. They 
think it, on the whole, better to trust their 
affairs to the loyalty and competence of their 
malo kindred. And the minute and fractional 
sub division of the paternal estate proscribed 
by the Muh^/mmadan Law is naturally felt to 
bo deleterious to the position of tho family, and 
competent estate being frittered away among 
a crowd of claimants with tlie result that all 
are reduced to poverty. Thus, women heirs 
are not inclined to press their legal claims, 
preferring to trust to their brothers and sous 
to treat them properly, that is to say, to 
maintain their mothers and to find suitable 
husbands for their sisters and to provide 
those sisters on marriage with becoming 
paraphernalia. Instances, therefore, where 
mothers and sisters have not received thoir 
legal dues do not amount to conclusive proof 
that they have no legal rights. I do not say 
that such instances are not to be considered. 
I do say that tliey are not conclusive. 

On this question of proof an example may 
be drawn from analogy. I have a bag con- 
taining fifty balls of unknown colour. I draw 
out a ball. It is a white ball. I replace it 
and draw again. If I repeat this process ton 
times and in each case draw a white ball 
there is a suspicion that all the balls in the 
bag are white. If I do so a thousand times 
and in each case there comes out a white ball 
the probability that all the balls are white is 
very high. If I do so a million times with 
the same result the probability is very high 
indeed, but it is never conclusive. The ap- 
pearance of one black ball on the million and 
first' occasion is enough to destroy the whole of 
tho probability. So here these numerous ins- 
tances would not be sufficient even if they 
stood by by thcmsolves tc establish the cus- 
tom unless it were shown that the women 
wished to take their share of inheritance and 
were refused on the ground of the custom and 


unless it were also shown that there were not 
instances to the contrary. 

But there are numerous instances to the 
contrary Tho very people who are now set 
ting up tho custom have over and over again 
caused the names of females to be entered in 
the Government registers as heirs to deceased 
males. It is true that such entry is no proof 
of title and that the names of such persons 
entered may not in all oases be the names 
of persons entitled to tho inheritance of the 
estate under Mnhammadan Law, but surely 
this action amounts to an admission by the 
males of the community (who, if any one 
knows about the custom, ought to know it) 
that inheritance is not confined to males. 

Tho custom has never been judicially 
noticed- In one case in Hyderabad it was 
set up but was disallowed. In another 
case it was used to defeat a decree-holder who 
without bringing the matter to trial 
abandoned his claim. In another case it might 
have been sot up but was not. Nothing can, 
therefore, be deduced from this evidence. Nor 
do I think the response of the Jessulmir 
Durbar can be considered as evidence of the 
custom. The community is in Jessulmir so 
small and insignificant (about fifty houses of 
poor masons) that their affairs are not likely 
to be well known in exalted circles. 

A very curious assertion is made by those 
interested in setting up the custom. They 
admit that instances have occurred where tho 
custom has not been followed, but they account 
for this by saying that there are in the com- 
munity two sootions. One is the more opulent 
representing the masons and the other the poor* 
who represent the labourers (the mazurs). 
Oddly enough, the latter are said to be the fewer 
in number. But the strargo thing is that it is 
allegedthat the mazurs keep the Muhammad- 
an custom whereas the superior and wealthy 
classes keep this same Hindu custom. But 
this is surely preposterous. It is among the 
poor and ignorant nominal converts that one 
expects the ordinances of religion to bo neglect- 
ed and the customs of Hinduism which they 
had learned and which had not been effaced 
by any religious teaching in their now faith 
to bo maintained. I think the story of the 
mazurs is very significant. I have no doubt 
that with their new faith the Silawatas adop- 



VoL. 78] 


INDIAN CASES 


33 


USMAN V. ASAT 

the religious law. It made little difference to 
them at first because they were poor and the 
women did not desire to be awarded their 
lawful share. Afterwards, they became rich, 
and were seized with the natural desire to found 
familiesand did not like the idea of their estates 
being frittered away among numerous heirs, 
many of them women married into strange 
families. This would be particularly the case 
with the Silawatas, if it be true that they 
do not marry their cousins. In such a case any 
share awarded to a daughter would pass out 
of the family for ever. Therefore, they are I 
think now trying to set up that tho custom 
that women did not, as a matter of fact, gene- 
rally receive a share in the property of their 
fathers or husbands to the prejudice of the 
interests of their brothers or sons was a cus- 
tom of legal exclusion of women from inherit- 
ance altogether. This custom they have I 
think failed to make out. 

The question of limitation is next to be 
considered, because this affects also the claim 
of Imam Baksh to recover his share under 
the Muhammadan Law, namely, five-twenty- 
fourths of the estate of Pira, deceased. 

The first thing to do is to decide when 
Imam made his claim. 

On tho 13th July 1913, Rupli having 
died, the plaintiff Usman asked that Imam 
should be added as her legal representative. 
The Judge ordered that “the legal representa- 
tive of Rupli should be joined on tho 6th 
August summons was issued to Imam and he 
appeared in Court on the 27th August 1913. 
There was a dispute and doubt as to whether 
Imam was the legal representative of Rupli 
and tho Judge thought that this could not 
well be decided without trying all the matters 
at issue in the case as a preliminary to decid- 
ing that point. The Judge, therefore, hy his 
•order of )3th November 1913 made Imam a 
defendant. Inam filed his written statement 
on 16th December 1913 where, for the first 
time, his claim is legally asserted, either to the 
whole property on the ground that the male 
excludes the female heir, or to his share as a 
Muhammadan heir. On 2nd October 1916 he 
was made a plaintiff. 

I am rather of the opinion that the ter- 
minus ad quern in this case is the 13th 
November 1913 when the appellant Imam 
I 0^6 


was made a defendant. The date 2nd October 
1916 would not be the true date in view of 
section 22 of the Limitation Act. I am 
inclined to think that the dates 6th or 27th 
August are boo early, because it was nob Imam 
in his personal capacity who was then made 
a party bub Imam iu his alleged capacity as 
representative of Rupli. The character he was 
then filling was Incompatible with the character 
he afterwards assumed. He is now claiming not 
as representing Rupli but as representing, or as 
heir to, Pira. I doubt whether Imam can be 
said at tlie date of his first appearance on 6bh 
or 27bh August to have been a defendant 
within the moaning of section 22, Limitation 
Act. 

The next question is the terminus a quo. 
Immediately on tho death of Pira tho widow 
entered on the estate. Her doing so was 
clearly adverse to the claim of Imam to ex- 
clude her from the inheritance of Pira. And 
as regards this claim, therefore, in my opinion, 
limitation ran from 97. Imam’s claim is, 
therefore, in any case barred as regards his 
rights under the special custom. 

As regards the rights as Muhammadan heir, 
true it is, that mere possession by one co- 
sharer is not by itself notice to the other 
oO'Sharors that the co-sharer in possession 
claims to hold adversely because it is presum- 
ed that every man is doing what he ought to 
do, and it is the duty of the co-sharer in poss- 
ession to hold for the benefit of all persons 
entitled. 

But. at any rate, the plaintiff Imam ought tc 
have been put on enquiry by his total exclusion 
from the inheritance, for it is not usual for 
women to manage an undivided estate wher 
there is a male of full age competent and read> 
to manage, and Rupli and Imam early begar 
to dispute as to the transfer of tho names in 
the Revenue and Municipal records. But, on the 
whole, I think tho notification to Imam that 
Rupli was holding adversely to his entire 
claims must be assigned to some date between 
24th November 1900 and 22nd January 1901 
when Imam got information of the heirship 
application. This application was made by 
Rupli on the earlier of those dates, and Imam 
filed his objection on the latter date. This 
application by Rupli does not, it is true, 
specifically deny that Imam was entitled 
to a share under Muhammadan Law, but 
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it is inconsistent with his having any 
claim at all and, coupled with his total exclu- 
sion from the estate between the death of 
Pira and that application, ought to have given 
him clear notice that the exclusive possession 
by Eupli was adverse to him. Ho ought, there- 
fore, at the latest to have brought his suit by 
22nd January 1913. As I have said, the earliest 
date claimed is 6th August 1913. In this view 
of the matter, then, the claim oE the plaintiff 
Imam is barred, and still more so if I am right 
in assigning the terminus ad q'uem to the date 
13th November 1913. It is claimed that the 
true terminus a quo is, on the most un- 
favourable view of the matter, 22nd August 
1901. Eupli in answer to an application by 
Imam for heirsliip certificate specifically 
denied that the plaintiff Imam had any claim 
at all to any part of the property. If that date 
be the correct terminus a quo then the suit 
would still be barred, if I am correct in sup- 
posing that the terminus ad quern is the 13th 
November 1913, or if the true terminus is the 
27th August 1913 when Imam filed his writ- 
ten statement. The suit would be in time 
from that date only if the terminus ad 
quern be the 6th August, the date of the order 
directing the legal representative of Eupli to 
be put on the record. But, in the first place, 
I doubt if that order gives the date of the true 
terminus ad quern and, in the next place, I do 
not think that the date of the objections of 
Eupli is the true starting point of limitation. 
There could bo no doubt in the mind of Imam 
that she was holding adversely to the plaintiff 
Imam long before that, at least as early as 
the date when her application in the heirship 
matter was made. 

It should be noted that the date of the 
order of Mr. Boyd allowing alteration of the 
plaint at page 120 is incorrect and should be 
29th October 1915 not 1913 On the whole, 
therefore, I am of the opinion that the claim 
of Imam to succeed either to the whole of the 
property of Pira or to five-twenty-fourths of 
that property is barred by limitation. Nothing 
is shown to have happened in 1906 which 
would revive it. 

The appeal ie dismissed with costs 
S. D. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Ep:vision No. 282 of 1922. 

July 23, 1923. 

Present : -Mr. Baker, J. C. 

The EOniLKHUND and KUMAON 
Sy. Co., Head Office, BabeiltjY —Defen- 
dant 3 —Applicant 
versus 

ZIHRUS SYED ALVI and another- 
Plaintipp and defendant 1 —Non- 
Applicants. 

Evideme— Admissibility — Objection not taken m Jini 
Courts Appeal ^Hailwaifs Act {IX oj 1890) a. 7'i— 
Jlespomtbtlity of Jlailway.^JJailce. 

If no objeotion Is taken in the first Court to the 
admissibility of ovidanoa on tho ground of improper 
proof, such objeotion cannot be raised in appeal. 

[p. 85, ool. 1]. 

Dahha^id v. Ganga tSmgh, 16 0. P. L. ; Akbar 
Alt V. Bhiji'a Lai JAa, G 0. G66; 7 0. L. R 497; 8 
Sliome L. R. 260; 8 Ind. Doo. (N. S.) 482 ; Chimna\i 
Govind Godboh v. DinJcar DkonddoV (Jodboh, 11. B. 
320; 11 Ind. Jar. 342; 6 Ind. Deo. (N. S.| 209; Undoy 
KrisJvtha Das v. Prasanna Kumnri GJwwdhuranif 28 0. 
142 ; Kishori Lai v. Rakhal Dast 31 0. 166 ; Laksh- 
man Govind v. Amrit GopaU 24 B. 691; 2 Bom. L. R. 
886 ; 12 Ind. Deo. (N. 8.) 924; ami Shaheadi Btgam v. 
Secretary of State for Lidia 34 0. 1059 at p. 1074 ; 9 
Bom. L. n. 1192 ; 6 0. L. J. 678 ; 2 M. L. T. 439 ; 
84 I. A. 194 (P. 0.) followed. 

A gun is not an explosive or dangerous when un. 
loaded and a Railway Company is under do obliga. 
tion to open a package containing an unloaded gun. 
[p. 86, ool. 2.] 

The liability ot a Railway Company under section 
72 of the Hallways Act is that of a bailee under 
seotioDs 161, 162 and IGl of tho Indian Oontraot Act. 
The Company is bound to take as much care of the 
goods bailed to them as a man of ordinary prudence 
would of his own goods and, in the absonoo of any 
speoial oontraot, they are not responsible for damage 
to goods, [p. 85, ool. 2.] 

Bevision ol the decree ot the Small Cause 
Court, Sohagpur, District Iloshangabad, iti 
Civil Suit No. 191 1922, decided on 12th Sep- 
tember 1922. 

Mr. J. C, Ghosh, Cor the Applicant. 

Mr. M, B. Dixit, for the Non-applioant 1. 

ORDER. The facts of this ease are that 
the plaintiff Zihrus Syed Alvi of Sehagpur 
advertised a rifle for sale and his advertise- 
ment was answered by the defendant Kirwan, 
who was a Police Officer resident at Eath- 
godam in the United Provinces, on the B. and 
K. Bailway. The plaintiff sent the rifle to 
defendant 1 on approval. The defendant 1 
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found it had certain defects, among them that 
the screw fastening the stock to the barrel was 
broken, and, after a somewhat acrimonious 
correspondence, the defendant 1 returned the 
rifle by Eailway parcel to the plaintifT at 
Sohagpur On arrival the stock was found 
to be broken, and the plaintiff, therefore, 
sued the defendant 1, the Bohilkhund and 
Kumaon Eailway and the Great Indian 
Peninsula Eailway on whose lines the parcel 
had travelled, for damages in tho r^mall 
Cause Court at Hohagpur. Tho Judge of the 
Small Cause Court at Sohagpur passed a 
docreo for Es. 100 against defendant 2, tho 
Bohilkhund and Kumaon Bailway Co., and 
dismissed the suit as against the other defen- 
dants. 

The Bohilkhund and Kumaon Eailway Co. 
apply in revision to have the decree set aside. 
This suit has been disposed of in a very pecu- 
liar manner. Tho defendant 1 was not served 
and did not appear. There is no proof of any 
of the letters put in by plaintiff purporting to 
be from defendant i. The Judge of the Court 
below has relied on this correspondence and 
in particular on a copy of a certiboate given 
by two residents of Kathgodam on 6th Febru- 
ary 1922 stating that they had examined the 
rifle and found certain defects in it and that it 
was carefully packed in its case and sown in 
gunny and one of them undertakes to send it 
to the Eailway Station and book it to the 
plaintiff. The certificato is not in original and 
neither of the persons signing it has been ex- 
amined, so it is inadmissible in evidence as 
not being proved. 

No objection was taken to its admissibility 
in the lower Court and, under the ruling in 
Dalchand v. Oanga Singh (l), if no objection 
be taken in the first Court to the admissibili- 
ty of evidence on tho ground of improper 
proof, such objection cannot he raised in ap- 
peal. This case follows AkJhir All v. Bhyea 
Lai Jha (2) Chimnaji Oovind,Oodbole v. Lin- 
kar Dhonddev Godhole (3) and Ilridoy Krishna 
Das V. Prasanna Kumari Chowdhurani (4). 
Later cases on the same point aro Kishori Lai 
V. Bakhal Das (6), LakshmanGovind v. Ainrit 

(1) 15 0. l\ h. R. m. 

(2) 6 0. 660 ; 7 0. L. R. 497 ; a Shomo h. U. 
260 ; 3 Ind. Deo. (N. S.) 432. 

(3) 11 B. 320 : 11 Ind. Jur. 342 ; 6 Ind. Doo. 
(N. B.) 209. 

(4) 28 0. 142. 

(5) 810.155. 


Goptil (6) and Shcihzadi Begim v. Secretary of 
State for India (7). 

There is, however, no evidence to show 
that tho stock was not broken when tho 
parcel was delivered to the Eailway Company, 
as tho certificate was written at a period prior 
to the delivery to tho Eailway Company, and 
expressly mentions that tho parcel was to be 
conveyed to the Railway Station in the Motor 
of one of the signatories to the certificate, and 
he has not been examined to prove that he 
delivered the parcel undamaged to tho 
Eailway Company at Kathgodam Station. 

Tho parcel was booked the same day and 
on delivery at Sohagpur the box was found to 
be undamaged and the seals intact, but tbo 
stock of tlie rifle was broken. 

The Judge of the lower Court has referred 
to tho rules of the Eailway Company regard- 
ing explosives and dangerous goods. I do not 
find the Eailway rules be refers to, but a gun 
is not explosive or dangerous when unloaded 
and though it appears from tbo certificate 
that the parcel contained nine cartridges, there 
is no evidence that any intimation was given 
to the Company that the parcel contained ex- 
plosives, and tho Eailway Receipt, which must 
have been filled up from the information sup- 
plied by tho consignor, merely mentions “ a 
gun. ” The Eailway Company are, therefore, 
under no obligation to open the package. The 
liability of a Eailway Company under section 
72 of the Railways Act is that of a hailea un- 
der sections 151, 152 and 161 of the Indian 
Contract Act. The Company is bound to take 
as much care of the goods bailed to them as a 
man of ordinary prudence would of his own 
goods, and in the absence of any special con- 
tract (which does not exist here) they aro not 
responsible for damage to the parcel. The 
evidonco of the plaintiff on this point is of 
importance. He admits that he could not 
suspect anything from the appearance of the 
box, tho screw connecting the barrel to the 
stock was broken. There was no grass or 
cloth put in the box to prevent tbo gun from 
siiding up and down in course of carriage. 
Unless something like grass or cloth was put 
in to fill up tho vacant space in the caso tbo 
gun would remain loose in the box. 

(C) 24 B. 591; 2 Bom. L. B. 396 ; 12 Ind. Deo* 
(N. S ) 924. 

(7) 84 0. 1059 at p. 1074; 9 Bom. L. B. 1192 ; 6 
0. L J. 678 ; 2 M. L. T. 469 ; 84 I. A. 194 iP. 0.). 
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On the plaintiff's own showing, therefore, the 
rifle was not securely packed in the box and 
the shaking in transit may have broken the 
stock. No evidence has been led as to the 
manner in which the rifle was packed by the 
consignor. The certificate only says it was 
packed carefully, which is contradicted by the 
plaintiff. The certificate shows the screw con- 
necting the barrels to the stock was broken 
before the gun was despatched from Kathgo- 
dam. This would render the stock loose and 
the shaking in transit might break it, but the 
Railway Company were not aware of this 
defect and are not responsible for it, and no 
liability attaches to them. Primafacie^ the par- 
cel contained only a gun and they w^ere under 
no obligation to open it. In these circum- 
stances, the decree of the Small Cause Court 
against the Rohilkhund and Kumaon Railway 
Co. must be set aside and the plaintiff's suit 
dismissed with costs. 

The non applicant plaintiff will bear the 
costs of the Railway Company in this appli- 
cation. Defendant 1 did not appear. 

G. R. D Application dismissed 

LAHORE HIGH COURT. 

Civil Appeal No. 1978 of 1922. 
March 22, 1923. 

Present, — Mr, Justice Moti Sagar. 
SHANKAR DAS and anothiou — 
Plaintiffs — Appp:llants 
versus 

MANSA RAM and others - 

Defendants —Respondents. 

AvpcaU second ^Qticstvms of fact ami Iaw~-CLn' 
struction of document^ Finding of fact, 

Tho expcdaaioQ ** oonstcaotioa ’ aa applied to a 
document inoludee two thinge, 6r»t, tho meaning of 
the words, and, secondly, their legal effect or the 
effect which is to be given to them. The meaning 
of the words is a question of fact in all oase^, but the 
effect of tho words is a question of law. 

ChaUnav v. Brazilian Submarine Telegraph Co, 
Ltd., (18911 1 B. 79 ; 60 L. J. 29S ; CO L. T. 709 ; 
39 W. B. 63 ; relied on. 

There is no jurisdiotion to entertain a second 
appeal on the ground of an erroneous finding of faot, 
however gross or inexcusable the error may seem to 
be, and where there Is no error or defect in tho pro- 
cedure, the finding of tho first appellate Oouct upon 
a question of faot is final, if that Court had before it 
evidence proper for its consideration in support of 
the finding. 

Durga Uhowdliurani v. Jtwahir Singh, 18 C. 28, 17 

I, A. 122 ; 5 Sar P. 0. J. 660 ; 9 Ind. Dec. (N. 8.) 16 
followed. 


Second appeal from tho decree of the Dis- 
ricb Judge, Mianwali, dated the 25th May 
1922, reversing that of the Munsif, First 
Class, Mianwali, dated the 23rd January 
1922. 

Mr. Nanak Chand, for the Appellants. 

Mr. M, S. Bhagat, for the Respondents. 

JUDGMENT. — The facts are fully stat- 
ed in the judgment of the learned District 
Judge and need not be recapitulated. Tho 
dispute relates to a small strip of land in the 
town of Mianwali to the north of the plaintiffs’ 
property measuring about 3 marhis ; and the 
sole question for determination is whether the 
learned District Judge was right in holding 
that tho plaintiffs had failed to prove that 
they were the owners thereof. The learned' 
Counsel for the appellants has taken mo very 
carefully through the whole facts of the case, 
and has argued that the construction put by 
the learned District Judge on the document 
(p. 8) and other documents on which the suit 
was based was erroneous, and that they fully 
established the plaintiffs’ claim. I confess I 
am not satisfied that the appeal can succeed 
in face of tho findings of fact. With regard to 
the conclusion drawn by the learned EH strict 
Judge from the documents in question, it is 
necessary to distinguish carefully betw^eon his 
conclusions of fact and conclusions of law. 
The distinction as to bow far a decision upon 
the contents of a document is a question of 
fact and how far it is a question of law, has 
been very forcibly expressed by Lindley, L. J., 
in Chatenay v. Brazilian Submarine Telegraph 
Co. Ltd., (1) where the learned Judge obser- 
ves:— “The expression * construction,’ as ap- 
plied to a document, at all events as used by. 
English lawyers, includes two things : P'irst, 
tho meaning of the words ; and, secondly, 
their legal effect, or the effect which is to 
bo given to them. Tho meaning of tho 
words 1 take to be a question of faot in all 
cases, whether we arc dealing with a poem 
or a legal document. Tho effect of the 
words is a question of law.” 

In the present case the learned District 
Judge has carefully read tho documents and 
has simply decided to what extent tho entries 
in those documents indicate tlie plaintiffs’ 

(1) (1891) 1 Q. B. 79 ; 60 L. J. S96 ; 63 li. T. 789 ; 
89 W. R. 65. 
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ownership of the plot in question. He has in 
no way interpreted the entries in the docu- 
ments to indicate any legal point, and his deci- 
sion 6n the basis of these documents that the 
plaintiffs have failed to establish their owner- 
ship is clearly a decision of fact and not of 
law. In Durga Ghowdhurani v. Jewahir Singh 
(2) their Lordships of the Privy Coun- 
cil have laid down that there is no jurisdiction 
to entertain a second appeal on the ground of 
an erroneous finding of fact, however gross or 
inexcusable the error may seem to be, and 
that where there is no error or defect in the 
procedure, the finding of the tirst Appellate 
Court upon a question of fact is final, if that 
Court had before it evidence proper for its 
consideration in support of the finding. No 
error or defect in the procedure is pointed out 
in the present case, and the lower Appellate 
Court was fully justified to construe the 
documents in the way in which it has done in 
support of its finding. 

The result is that the appeal fails and is 
dismissed with costs. 

z. K. Appeal dismissed, 

(2) 18 0. 28, 17 I. A. 122, 6 Sat. P. 0. J. 560 ; 9 
Ind. Deo. (N. S.) 16. 


MADRAS HIGH COURT. 

vSecond Appeal No. 73 of 1920. 

April 27, 1923. 

Present : — Mr, Justice Oldfield and 
Mr. Justice Eamosam. 

. VENKATARAMA 1YER--Appellant~- 
(117 th Defendant) 
versus 

SUBRAMANIA f^ASTRY and others - 
, Respondents 

Adverse Possessi(nh^Co‘(mmers^Tni^kiferee from o;ic 
co-oioiicr — Possession whtn adverse to otiter co-owners^ 

Samudayam Karalyodu tenure. 

The posaasiiion of odq owoec not ordlnacily 
adverse to the other oo ownore. Not only poase^Bion 
by one oo-owner but also an exolnaion of the othera 
or a denial of their title to their knowledge la esson. 
tial to render auoh poaReesion adverae. The same 
principle la applicable to tho oaRe of a traneferee 
from one of several oo-owners. Where be presotlbes 
as a oo-aharer, ho most prove exolaaion or denial of 
title as againat the other oo.aharora. But in the 
event of his having neither actual nor oonstraotlve 


notice of tho common oharaoter of tho property, he 
will boon tho aama footing aB any ordinary tranafereo 
with an independent or invalid title or noae. 

Bhavrao v. Bakhmin^ 2J B. 137 ; 12 Ind. Deo. 
(N. S.) 1)1 ; Gamsh UdahLideo v. llamachandra f 20 B. 
657 ; 10 Ind Deo. (N. 8.) 937; Watson dCo.^v, 
Rantcha^id DtUtt 18 0. W ; 17 I. A. 110 ; 8 Sar. P. 0. 
J. 635 ; 9 Ind. Deo. IN. 8.) 7 (P. 0.) ; Lachmaneswar 
Si'.igh V. Manowar Hnssein, 19 C. 258 ; 19 I. A. 48 ; 6 
Bar. P. 0. J. 133 ; 10 Ind Deo. (N. S.) 614 (P. 0.); 
Varada Pillai v. Jeevarathnammal^ 63 Ind Caa. 901; 
43 M. 214 ; (1919) M. \V. N 724 ; 10 L. W, 679 ; 24 
0 W. N. 346 ; 88 M. L. J. 813 ; 18 A. L. J. 274 ; 2 
U. P. Ii R. (P. G.) 64 ; 22 Bom- L. R. 444 ; 46 1 A. 
285 (P. 0.), relied on. Bhaiji Shamrao v. Hajimiya 
Maiiomed, 15 Ind. Caa. 600 ; 14 Bom. L. R. 814 con- 
sidered. 

Nature and inoidonta of Samudayam and Karate 
yedu tenuro in Tanjore Diatriot explained. 

Second appeal against tho decree of the 
Court of tho Temporary Subordinate Judge at 
Tanjorc, in Appeal Suit No. 14 of 1916, pre- 
ferred against tho decree of the Court of the 
District Munsif of Shiyali, in Original Suit 
No. 180 of 1912 (Original Suit No. 416 of 
1905 on the file of the Court of the District 
Munsif of Valangiman). 

Messrs. T, Narasimha Ayyangar and K, B. 
Narayanaswamy Ayyar, for the Appellant. 

Messrs. Dr. S, Swaminadhan, S, Varada- 
chariar, S, Bangaswami^ K, V, Krishnaswamy 
Ayyar, N, Kunjithapatham Ayyar and M, S. 
Venkatrama Ayyar ^ for the Respondents. 

JUDGMENT. —This appeal is by the 
117 th defendant and it is opposed mainly by 
the 22nd defendant. The bearing has taken 
a considerable time, but tho issues, now that 
the facts are ascertained, are clear. 

Tho suit was brought for the partition of 
the Samiulayam land of a village in the 
Tanjoro district, tho Samiulayam tenure, as 
explained in tho District Manual, being a 
holding in common by the village community 
known as the mirasidars. It is not disputed 
that the land, of which partition is claimed, 
was and is Samudayam land ; nor has any 
serious attempt been made to dispute here that 
it has never been divided and that it is now 
partible. On this point it may be observed that 
tho 22nd defendant no doubt set up a pre- 
vious partition in his written statement ; but 
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it is clear that the matter is res judicata 
against him in consoquanoe of Exliibits T. A. 
and U, the judgments in O.S. No. 367 of 1900. 
The lower Appellate Court held that the 
parties before it had established their rights 
to a certain number of shares in the Samu 
dayavi, of 30 shares, and, in a portion of 
its judgment which has formed the principal 
subject of discussion, it allowed the 22nd 
defendant to retain as his share the plots in 
item No. 1, of which ho is already in posses- 
sion, item No. 1 being 4i veils in extent and 
the most valuable plot of the property in 
dispute and consisting in padugai land. The 
question argued first has accordingly been 
whether the 22nd defendant has a right to 
retain, in a division, the plots in item No. 1, 
of which ho is in possession. 

Prima fade, of course, the finding, which 
has already been referred to, in favour of the 
partible character of the land, entails that no 
share has been localized so far, since locali- 
zation could only take place on the ascertain- 
ment of shares on partition. The lower 
Appellate Court has, however, supported the 
claim of the 22nd defendant in two ways ; 
firstly, on the ground that he has proscribed 
for the ownership of the plots he is in poss- 
ession of and, secondly, on certain equitable 
considerations. It has no doubt not distin- 
guished these two grounds very carefully in 
its judgment but we think that its decision is 
based on both of them. 

Before dealing with the law regarding the 
question of prescription, we may observe that 
something has been said as to the Karaiyeda 
tenure of the village. This tenure was not re- 
ferred to at all in the pleadings and it 
appears to have attracted very little, if 
any, attention before the District Munsif. 
More, however, was said of it in the lower 
Appellate Court, though it is not clear that 
any finding was reached as to the existence in 
the village of the tenure. The tenure, we may 
observe, as the District Manual defines it, con- 
sists in a system of shifting severalty of own- 
ership, the village lands being re-distributed 
among the miremdars at intervals. It is dear 
that, when a suit is brought for the partition 
of the village lands for change to individual 
ownership, it cannot affect directly the sus- 
tainability of such a suit, whether the tenure 


of the village is ownership by the community, 
that is, ordinary Samudayam tenure, or 
whether it is the shifting severalty of* the 
ownersViip of which the Karaiyeclu tenure 
consists ; and accordingly the only importance 
for our present purpose of the allegations as 
to Karaiyedu is that they may, if they are 
established, afford an explanation of the origin 
and character of the separate possession, on 
which the 22nd defendant would establish his 
prescription. 

To turn to the direct consideration of that 
plea we find the District Munsif dealing at some 
length with the 22nd defendant’s title to the 
different portions of item No. 1 and with his 
enjoyment ; hut the lower Appellate Court 
has not considered the evidence relating to 
that part of the case in any detail. It has 
contented itself with a general statement that 
it thinks that the proscription is made out. 
Even if the plea of prescription could be 
accepted at once with direct roferonce to the 
evidence as to the 22ad defendant’s possession, 
the lower Appellate Court’s consideration of 
that evidence would be inadequate. 

The next material objection to the lower 
Appellate Court’s judgment is, that it has dealt 
with the 22Dd defendant’s possession on the 
basis that it was the possession of a stranger 
to the co-tenancy, to which the other parties 
at least belong. It lias done this, because 
there are in various places in the pleadings 
and evidence general statements that the 22nd 
defendant is not a mirasidar. The exact 
meaning of such statements is not clear. It 
is no doubt shown that the 22nd defendant 
does not claim his mirasi right in virtue of any* 
lineal descent from a previous holder of mirasi 
right ; but that is prol)ably the case with very 
few of the msrasiditrs of tho present day. 
Certainly, it is not the case with all the others 
who are accepted by tho lower Appellate 
Court as co-sharers in the suit village. The 
22nd defendant, however, acquired his mirasi 
right in virtue of his acquisition of particular 
properties, wliioh were in fact part of the Ha- 
mudayam, but are not described with regard to 
shares in it. It is, oj course, conceivable that 
such acquisitions oiSamudayam properties may 
import an implied denial that they were part 
of tho common property ; but it will bo for the 
lower Appellate Court to oonsider whether 
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that is SO, or whether the torms of the sale- 
deeds simply correspond with the current 
methods of expression rogardini^ tho common 
property and are consistent with the acquisi- 
tion of the lands specified in them as parts of 
the common property and with the 22nd 
defendant’s acqusition of the character of a 
co-owner or mirasidar. 

The importance of this is that a very 
different measure of proof of prescription will 
be required according as the 22nd defendant 
claims to have prescribed as a stranger to the 
co tenancy or as a mcrasidar or co-tenant. It 
is possible, although we express no final 
opinion on the point, that the facts found 
proved by the District Munsif might bo suffi- 
cient to justify a plea of prescription by a 
stranger; but, if prescription by a mirasidar or 
co-tenant were in question, it might then be 
necessary for us to consider, and tlio lower 
Appellate Court wnll have to consider, whether 
those facts included such evidence of exclusion 
of other co-sharers from possession or of as- 
sertion of an exclusive title as would be 
necessary under the strict rule to which co- 
ownors are subject. Wo must accordingly 
call on the Additional Subordinate dudge, 
Tanjore, to whom tho jurisdiction of the 
lower Appellate Court has now been tansfer- 
red, to submit findings on the following 
issues : — 

Firstly , — Has tlie 22nd defendant acquired 
the character of a mintsidar in virtue of tho 
purchases relied uix)n by him, or is he for tho 
purpose of his pica of prescription to he re- 
garded as not one of the co-tenants against 
N\hom he is prescribing ? 

,tSecondly . — ^\Vhethor tlio 22nd defendant 
has completed any prescription for ownership 
appropriate to the character wliich ho is 
found to possess ? 

As we are calling for a finding with reference 
to adverse possession, we do not at this stage 
d(?al with tho lower Appellate Court’s alterna- 
tive ground of decision, viz.^ the claim of tho 
22nd defendant, on equitable considerations. 
For the moment w’o would only observo that 
such considerations \vill be relevant in con- 
nection with tho distribution of the shares as 
ascertained in a proper sohemo after the pre- 
liminary decree has been passed and in order to 
and before the passing of tho final decree. Wo 


shall, if necessary, point out, in eventually 
remanding tho case for the passing of a final 
decree, one or two aspects, in which we think 
that the lower Appellate Court’s statement 
of law is open to question. When findings on 
remand are received we shall also deal with 
the claim to reduction of the 22nd defendant’s 
share on tho ground that no reduction from it 
has already been made to correspond with 
tho increases allowed to the sliaros of other 
parties. 

At this stage, tho only remaining matters 
for consideration are certain claims relating to 
particular items or cases of particular parties, 
which have been put forward in tho appeal 
and the Memo, of Cross-objections. In the 
appeal tliere is, firstly, a claim based on the 
words alleged to bo a proper interpretation of 
Exhibits 83 and 49. Before us that claim has 
not he»n disputed and wo must, therefore, 
modify the lower Appellate Court’s judgment 
by adding a i to the share already 

allowed by the Subordinate Judge to the 117th 
defendant. 

Next, tho 22nd defendant, in his Memo, of 
Cross-objections, has claimed an addition of 
to his share on the ground that Exhibit N has 
been misread. This is not disputed. His share 
will bo increased by 

Tho other ground in the Memo, which is 
argued relates to tho share of tho 6tb plaintiff. 
This has eventually not beon ji^essed before 
us. 

The other claim made by tho 117th defend- 
ant is that the share awarded by the lower 
Appellate Court to the 65th defendant should 
have been deducted from the share given to 
the 22nd defendant. Tho only facts which 
it is necessary to mention at this stage are 
that the 65th defendant’s title is based on a 
sale-deed, Exhibit 103, to his father by Nama- 
sivaya Pillai in 1875, whereas the 22nd 
defendant’s title is based on the sale-deed, 
Exhibit 150 (5), by Namasivaya in 1883. 
Frima facie the sale-deed 1875 would take 
precedence over that of 1883, though it is of 
course possible that Namasivaya Pillai may 
havo had properties sufiioient to satisfy tho 
claims of both tho purchasers. The lower 
Appellate Court has not dealt with this aspect 
of the case and has not mentioned the dates 
of the two sale-deeds, and in the absence of 
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snoh meDtioD, we caunob consider its discus- 
sion satisfactory. 

There are no doubt arguments which 
Mr. Krishnaswami Ayyar on behalf of the 
22nd defendant has placed before us, and in 
particular the plea of res judicata, which may 
be decisive; but in the absence of any con- 
sideration given to the relative dates of the 
sale-deeds, on which the titles rest, we cannot 
accept the lower Appellate Court ’s judgment 
regarding this matter. We must, therefore, 
ask the lower Appellate Court to submit a 
finding on the issue : — 

What are the shares which the 22nd and 
the 66bh defendants are respectively entitled 
to in respect of the purchase from Namasivaya 
Pillai ? 

The findings are to be submitted on the 
evidence already on record and are due in this 
Court on or before the 30 bh August, and seven 
days will be allowed for objections. 

In accordance with the order contained in 
the above judgment the Additional Sub- 
ordinate Judge of Tanjore submitted the fol- 
lowing 

FINDINGS , — In obedience to the order of 
the High Court, dated 3rd May 1921, in S. A. 
No. 73 of 1920, I beg to submit the following 
findings on the three issues remitted for the 
purpose : — 

2. IssuQ 1.— Has the 22nd defendant 
acquired the character of a mirasidar in virtue 
of the purchase relied upon by him or is he 
for the purpose of his plea of prescription to 
be regarded as not one of the co-tenants 
against whom he is prescribing 
♦ ♦ ♦ 

I find that the 22nd defendant acquired 
the character of a co-owner or mirasular in 
virtue of the purchases relied upon by him. 

Issue 2. — “Whether the 22nd defendant 
has completed any prescription for ownership 
appropriate to the character which he is 
found to possess ?’* 

♦ ♦ ♦ ♦ !fC 

The law on tbe point may be stated as 
follows, in the language of the decisions : 

Uninterrupted sole possession of property 
by one joint owner by itself is no evidence of 
exclusion of other interested joint owners,” 


vide Hardit Singh v. O^rmuhh Singh (1). 
“Aobs of ownership are not, in tenanoies-in- 
common, necessarily acts of disseison. It 
depends upon the intent with which they are 
done aud their notoriety. The law will 
not presume that one tenant-in- common 
intends to oust anotlier. The entry and posses- 
sion of land of one co-owner will ordinarily be 
held to be for the benefit of all,” vide 
Balaram Guria v. Syama Gharan Mandal 
(2)« “ A co-sharer in possession can convert 

his possession into adverse possession. This 
adverse possession so begun cannot be stopped 
by tbe other co-sharers merely by affirma- 
tions that they are co-sharers,” vide Akbar v. 
Tabu (3). “ To constitute an adverse posses- 

sion as between teuants-in common there 
must be an exclusion or an ouster,** vide 
Gangadhar v. Parashram (4). 

On a consideration of the law applicable tc 
the case of possession by one co-owncr of 
particular plots in the Samudayam property, 
which requires unequivocal and open acts ol 
adverseness necessary for the said co-owner tc 
prescribe ownership in himself, 1 am of 
opinion that facts have been proved in this 
suit, as shown by my statement of them in 
the preceding paragraphs, which would entitle 
the 22Dd defendant to claim prescriptive title 
over the properties in question, namely, his 
acquisitions in item No. 1 in the present suit, 
known as Muttadi Padugai. I find accord- 
ingly. 

♦ «i' ♦ * 

This Second Appeal and the Memo, of 
Cross-Objections filed by the 13bh respon- 
dent coming on for hearing on Friday and 
Thusday, the 16th and 22nd days of December 
1921, after the return of thc'tindings by the 
Additional Subordinate Judge of Tanjore, in 
pursuance of the order of this Court, dated 
3rd May 1921, and the case having stood 
over for consideration till Thursday the 12th 
day of January 1922, the Court (Oldfielb 
and Ramesam, JJ.) delivered the following 

(1) 47 iBd. 0*0. 626 ; (1919) M. W N. 1 ; 68 P. 
W. R. 1918 ; 64 P. R. 1918 : 24 M. L. T. 889 ; 28 0. 
L J 437 ; 20 Bom Ii R. 1064 ; 9 Ii. W. 129 : 1 U. 
P L. R. (P. 0.) 8 (P 0.). 

(2) 60 Ind. Oas. 298 ; 38 0. Ii. J. 844; 24 0. W. N, 
1057. 

(8) 22 Ind. Gag. 805 ; lOB P. L. R. 1914 ; 61 P. W, 
R. 1914 ; 46 P. B. 1914. 

(4) 29 B. 800 ; 7 Bom. L. B. 262. 



VOL. 78] 


INDIAN CASES 


41 


VBHKATABAMA lYBR V. SUBRAMANIA 8ASTR1 


JUDGMENT. — The finding of the lower 
Appellate Court on the first question re- 
manded. that 22nd defendant acquired the 
oharaoter of a mirasidar or oo-owner in virtue 
of the purchases relied on by him, must be 
accepted, since no objection Is taken to it. To 
the correct ness of the argument based on it 
by the lower Appellate Court further re- 
ference will be made. 

The second finding of the lower Appellate 
Court is that 22nd defendant has completed 
a prescription for ownership appropriate to 
his legal character ; and this cannot be accept- 
ed, if only because it is based on five consider- 
ations, of which three possess no substance. 
For the issue by the melwaramdars of pattas 
to 22nd defendant alone, the making of im- 
provements by him on the land in his occupa- 
tion and the language used by Ist and 2Dd 
defendants in their written statement as to 
their possession of land, with which he is not 
concerned, afford no evidence of the nature 
of his enjoyment or that it has been 
adverse to his co-owners, since the latter 
would not be bound by the conduct of 
the melwaramdars or of Ist and 2nd de- 
fendants and had no reason for objecting to 
improvements, which would pass with the 
land and, if it ever had to l^e surrendered, 
would have to bo surrendered with it. The 
two other grounds on which this finding is 
based, the attitude of 22nd defendant’s father 
in his litigations with all or some of the 
miraskhirs and that of 22nd defendant and 
his vendor, Velayudha Chetti, to them in 
respect of part of item No. 1 of the suit 
property, no doubt might legitimately have 
.been considered by the lower Appellate 
Court. But they are not conclusive ; and, 
although it could have reached its finding 
with regard to them alone, there is nothing 
t\p show that it would have done so. h'or 
these reasons, therefore, the finding cannot be 
accepted. 

In remanding the case a second time for a 
finding in the light of the foregoing wo take 
the opportunity to deal with two other points, 
on which argument has been based. Inrstly, 
the lower Appellate Court has observed that 
the documents evidencing enjoyment under 
Karaiyedu tenure range down to 1894 and its 
further statements suggest that it held in 
favour of the cessation of that tenure in that 
I G-6 


year. Bub, firstly, the documents in fact range 
down to only 1884 and, next, it is a question 
whether the tenure ceased with them or later; 
for, secondly, it does not follow that it ceased, 
when they wore executed. The date of its 
cessation is clearly most important, since, if 
the tenure was in force at the date of 22Dd 
defendant’s entiy or his vendees, that fact 
would bo material to the decision as to the 
character of his possession, as supporting the 
pica of prescription. 

Lastly, it is urged that the special rule as bo 
the evidence necessary to establish prescription 
between co owners is not applicable to 22nd 
defendant, who is nob a co owner, bub only a 
transferee of some co owners’ interests and 
that it is unnecessary for such a transferee to 
establish the exclusion or denial of title to the 
knowledge of his opponents, which would as 
between co-owners ordinarily be essential. 
This is supported by reference to Bhavrao v, 
Bakhmin (5), and the conclusion that the 
possession of a purchaser from a co-sharer of 
only the qualified right to an assignment of 
the land in his vendor's possession, if that be 
possible at a partition, will prescribe in virtue 
of his bare possession, “adverse possession de- 
pending on the claim or title under which the 
possessor holds and not upon a consideration 
of the question in whom the true ownership 
is vested, whether in a single person or in 
many jointly;” and the opinion was expressed 
later that it did not matter whether the 
transferees in possession, who were before the 
Court, knew of the property being held in co- 
ownership or nob, although the fact that they 
were transferees hod been regarded in the 
judgment as important with reference to 
their knowledge of their real rights. This is 
no doubt stated generally, but it is possible 
that it was influenced by the local considera- 
tions, which also are referred bo. Certainly, 
it goes beyond the earlier authority relied on 
Chinesh v. Bamchandra (6), since there the 
entry into possession was under a purchase in 
a Court sale of which the other co sharers 
were presumably aware and the impossibility 
of harmonious relations between the parties is 
expressly referred to. Bhiivrao v. Bakhmin was 
accepted as good law by Bkaman, J., ip Bhaijt 
Shitmrao v. Hajimiya Mahamad (7). But it 

(6) 93 B. 187; 19 Ind. Dea (N. 8.) 91. 

(6) 90 a 607; 10 Ind. Deo. (N. a) 987. 

17) 16 Ind. Cm. 000; 14 Bom. L. B. 814. 
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waa construed by Hayward, J., as deciding 
only that a transferee’s knowledge of the de- 
fect in his title did not prevent his prescribing 
for the right conveyed by his transfer and as 
raising no question as to the necessity for 
knowledge on the part of the true owner that 
his right was denied or interfered with. That, 
however, is not enough to explain the case or 
the statement in connection with an assump- 
tion that the transferees knew of the co- 
parcenary character of the property that “ a 
person coming in under a title, which he 
knows to be defective, is not by a reason of 
his knowledge deprived of the benefit of the 
law of prescription,” the general rule requir- 
ing twelve years* possession of the ordinary 
character being apparently in question. For 
that statement, if it is to be understood as 
generally as its wording involves, is clearly 
opposed to decisions of the Judicial Committee, 
which are not referred to in any of the 
Bombay cases, Watson A Go v. Bamchund (8) 
and Lachmeswar Sing v. Monowar Hussain (9), 
as well as Varada Pillai v. Jeevarainam^ 
mal (10), the two first defining the point at 
which the Court will restrain the enjoyment 
of one co-sharer as interfering with the rights 
of the others and the last dealing directly with 
prescription. It is to be observed that in each 
of these oases the prescribing party was the 
transferee of a co sharer, not a oo-sharer or his 
descendant, being in the first a lessee, in 
the second a purchaser and in the third a 
beneficiary under a Will, and that, although 
this was not stated expressly, his knowledge of 
his rights and those of the other co-sharers 
was assumed. But the material fact, and 
it is irreconcilable with the decision in Bhav- 
rao V. Bakhmin{6\ is that not only a posses- 
adon by one co-sharer, but also an exclusion 
of the others or a denial of their title to 
their knowledge, was held essential before 
such possession could be restrained or regarded 
as adverse. There is, accordingly, no justifica- 
tion for the general statement that a tranferee 
in possession of common property is subject to 
no special restriction in prescribing against 

(8) 18 0. 10 ; 17 1. A. llO ; 6 Bar. P. 0. J. 585 ; 9 
Ind. Deo. (N. B.) 7 (P. 0 ). 

(9) 19. 0. 958; 19 I A. 48 ; 6 Bar. P. G. J. 188; lO 
Ind-Deo. (N.8)614 (P. C.) 

(10) 53 Ind. Oafl. 901; 48 M. 344; (1919) M. W. N. 
794; 10 L. W. 679; 94 0. W. N. 846; 88 M. L. J. 818; 
18 A. L. J. 374; 3 U. P. L. B. (P. 0.) 64 ; 23 Bom. L. 
B 444 ; 46 I. A. 385 (P. C). 


co-sharers other than his transferor. It can be 
Said only that, if he prescribes as a co-sharer, 
a matter to bo decided with reference to the 
terms of his transfer and the ciroumstancos, he 
must prove exclusion or denial of title ; but 
that, in the event of his having neither actual 
nor constructive notice of the common charac- 
ter of the property, he will be on the same 
footing as any ordinary transferee with an in- 
dependent, but invalid, title or with nonef It 
will be for the lower Appellate Court in deal- 
ing with 22nd defendant’s case of prescription 
to decide to which of these alternatives it is 
subject. 

We accordingly remand the case for a re- 
hearing and submission of revised findings in 
the light of the foregoing. Findings will be 
submitted in six weeks. Seven days will be 
allowed for filing objections. 

In pursuance of the order contained in the 
above judgment the Additional Subordinate 
Judge of Tanjore submitted the following 

FINDING : — In obedience to the order of 
the High Court, dated 12th January 1922, in 
8. A. No. 73 of 1920, I beg to submit the fol- 
lowing revised finding on issue 2, namely, 
whether the 22nd defendant has completed 
any prescription for ownership appropriate to 
the character which he is found to possess ? 

2. The 22nd defendant was f ound by me 
under issue 1 to possess the character of a co- 
owner or a mirasidar in respect of his pur- 
chase of the item and that finding has been 
accepted by the High Court. 

He »ic * 

9. I find that the Karaiyedu tenure in the 
village had certainly ceased before the date of 
the 22nd defendant’s father’s earliest sale' 
deed. Such a tenure was not known to have 
existed after 1879 according to the evidence 
of Mr. K. Kaliyanasundaram Ayyar (Exhi- 
bit LV) already referred to. Such a tenure 
could not have existed after 1848 (the date 
of Exhibits M and C-3). With reference to 
the terms contained in the sale-deeds obtained 
by the 22nd defendant’s father and by the 
the 22nd defendant himself, and with refer- 
ence to the litigations in O. S. Nos. 436 of 
1890, 126 of 1891 and 456 of 1892 and in 
consideration of the large number of mirasU 
dars who contested the plaintiffs in these suits 
and of a large number of other mirasidars who 
had taken part in the sale- deeds of the 22nd 
defendant’s father and who must have known 
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of the purchase and the possession of the plots 
by the 22nd defendant's father in the village. 
I find that the 22ad defendant has csompleted 
prescription for ownership against all mirasi- 
dars, directly as against those who were parties 
to the litigations and constructively against the 
other mirasidars. I also 6nd that the 22nd 
defendant’s father and the 22nd defendant 
had nothing bo indicate to them at the time 
of their purchase that the properties were in 
common holding. 

This Second Appeal and the Memo, of Cross- 
objections filed by the 13th respondent coming 
on for hearing on Friday, Tuesday, Wednesday 
and Wednesday the 17th, 21st, 22nd and 29th 
days of November 1922, respectively, after 
the return of the revised findings from the 
Additional Subordinate Judge of Tanjore, 
and the case having stood over for consi- 
deration till this day, the Court delivered the 
following 

JUDGMENT. 

Oldfield, J. — The lower Appellate Court’s 
finding is in 22nd defendant’s favour, and in 
accepting it, we need deal in detail with one 
question only, that of res judicata^ since no 
objection of any weight has been taken to it 
on other grounds. 

Tho previous adjudication relied on is evi- 
denced by Exhibits T., A. and B,, the judg- 
ments in O. S. No. 367 of 1900 and in first 
appeal therein and the decree in second 
appeal ; and no doubt in our first order of 
remand we said that the plea of a previous 
partition was concluded by them against 22Dd 
defendant. We did not, however, refer to the 
plea of prescription, which is now in question. 
That plea is, it is said, now inadmissible, 
because 22nd defendant’s prescription accord- 
ing to the finding before us was complete in 
1883 and could have been, bub was nob, 
relied on by him in tho previous proceed- 
ings. The answer is that, whatever tho 
effect of Exhibits T., A. and B. on 22nd 
defendant’s right to plead a title acquired 
before the beginning of that litigation, they do 
not affect his right to rely now on a subse- 
quent period of adverse possession, which was 
then incomplete or debar him from proving 
what happenod before that period, as explain- 
ing the nature of his connection with the 
property during it. 


The remaining argument for consideration 
should have been advanced, before the finding 
was called for, and can be considered now 
only with reference to the facts found and as 
raising a question of law. It is that 22nd 
defendant cannot, as a co-owner, claim part 
of the estate in co-ownership in virtue of 
prescription for that part alone. This is argued 
on the strength of tho decision in Eutna^ 
rappci Gheitiar v. Saminatha CheUiar (11) 
and particularly the dictum of Seshagiri 
Ayyar, therein, that ** possession of part 
of the property” by some of its co-owners 
“ would save limitation as regards the rest of 
the property ” as against tho others, that of 
course stating the law from the stand -point of 
the then defendants, who correspond with the 
present appellants. As this dictum is the 
sole support of the argument attempted, it is 
necessary to ascertain its exact scope by re- 
ference to its context. The plaintiffs in 
Kumarappa Chettiar y. Saminatha CheUiar (11) 
claimed in the alternative (1) possession of 
certain items on the ground that their 
vendors, 1st and 2nd defendants, had either 
obtained them in partition or been in exclusive 
and adverse possession of them for more 
than twelve years, or (2) partition and delivery 
of their vendors* share in them. In appeal, 
however, nothing was said of 1 apd 2 defend- 
ants' title under tho partition. The other 
defendants, representing other brainohes of 1 
and 2 defendants' family, admitted plaintiffs’ 
right bo division and delivery of shares in the 
items, but on the remaining question as to 
plaintiffs or 1 and 2 defendants’ prescrip- 
tion for tho whole of those items they 
pleaded Art. No, 127, Sob. I of the Limi- 
tation Act. It was in discussion of this 
plea that the dictum of Seshagiri Ayyar, J,, 
DOW relied on, occurred and that Wallis, C. j![ 
said : “If the property was undivided and Art! 
No. 127 is applicable bo bar the plaintiff, there 
must bo exclusion from the whole of the joint 
family property and exclusion from the suit 
property only will not do.” With that part of 
the decision, however, we are not concerned, and 
it is unnecessary for us to express an opinion 
regarding its correctness or tho extent to which 
it is really entailed by the authorities relied on 
by the learned Judges. For, in the present 


Ul) 62 lad, Oas. 470; 42 M. 49l • 86 M L J 
019 ; 1 (1919) M. W. N. 828. ' ' 
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case, the suit property is not and never was the 
joint family property, to which alone Article 
No. 127 statedly applies. In fact in Kuma 
rappa Ghettv v. Saminatha Chetty (11) the argu- 
ment was conducted on the assumption that 
the joint family in question had become divid- 
ed in status and the judgments dealt also with 
the alternative that, although the property 
had beloi^ed to a joint family, the defend- 
ants’ interest in it was at the date of suit 
that of tenants-in-oommon. On that alter- 
native the learned Judges did not decide 
whether Art. No. 127 would apply, hold- 
ing that, even if (as 22nd Defendant now 
contends) the proper Art. was No. 144, 
the plaintiff’s claim to possession of tho 
whole items must fail. But, and this is the 
important point for our present purpose, 
Wallis, O.J., reached that conclusion, not on 
the short ground, which would have been 
open to him, if appellants’ contention here 
were sustainable, that prescription for a part 
only of the common property was useless, but 
because " there was no sufficient evidonco of 
ouster, ” meaning evidently no evidence of 
such aggravated exclusion as is required be- 
tween co-tenants ; and, although SeshAGIBI 
AytAB, J., referred directly only to the effect 
of the decisions he had considered, not to any 
P n /l ing of fact to which he applied them, this 
part also of his judgment is reconcilable with 
the interpretation now suggested of the case. 
Shortly, the learned Judges, so far as their 
dicta support the present appellants, were 
dealing with what is not at present in ques- 
tion, property which was or had been that of 
a joint family ; and there is nothing in their 
judgments to impair the application to the 
common property in dispute before us of the 
principle, on which the leading cases of Watson 
v.Ramchand and Lachmeswar Sinyh y. Monowar 
Eussain{9) were decided, that prescription for 
part of such property is not impossible, but 
must be established by evidence, not only of 
adverse possession, in the ordinary sense of 
that term, but further of assertion of title and 
exclusion, irreconcilable with the existence of 
any tenanoy-in common. We are accepting 
the finding that such denial of title and exclu- 
sion is proved in tho present case. The 
appellant’s objections failing, tho conclusion 
must bo in 22nd dofendaut's lavour. 

(11) 62 Ind. Ous. d70 ; 42 M. 131 ; 30 M. L. J. 


Ramesam, J. — The appellant has filed ob- 
jections to tho finding recorded by the Subordi- 
nate Judge (on 25th August 1921) on the third 
of the issues sent down by him. He says the 
Subordinate Judge omitted, by a slip, to deduct 
half a panjitt out of Namasivayam Pillai’s 
share. This is not admitted by the other side 
and it is not clear that any slip was made by 
the Subordinate Judge. The finding is one of 
fact and is accepted. 

* He ♦ j|i 

The decree of fche lower Appellate Court 
will, therefore, be modified as follows : — 

1. The appellants will be entitled to J 
pangii in addition to the pang us allotted in the 
lower Appellate Court. 

2. That the 22nd defendant be and hereby 
is, allowed to retain the lands (1 vcM 16 mahs,, 
and 41 kulis) decreed in O. S. No. 388 of 1884, 
O. S. No. 466 of 1892 and O. S. No. 126 of 
1891 in satisfaction of 11 J | pangus, 

3. That the 22nd defendant is entitled to 

2 pangus in addition, to be allotted to hina 

in general partition. 

4. That tho remaining lands (the lands 
other than the 1 vcli, 16 mahs.^ and 44 kulis) 
should be divided into 19 ^ Ys shares and the 
shares to which the parties are found entitled 
are to be allotted to the respective parties. 

In the Second Appeal, the appellants will 
pay the costs of the 22nd defendant. In the 
Memorandum of Objections, each party will 
bear its own costs except that the 22nd 
defendant will pay the costs of the 8th res- 


pondent. 



* 

* 

He * * 

V N. V. 


Decree modified. 
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CALCUTTA HIGH COURT. 

Civil Appeals Nos. 390 and 393 op 1921. 
May 10, 1923. 

Present-. — Mr. Justice Walmsley, and 
Mr. Justice Suhrawardy. 

In No. 390 oj 1921. 

PAMODAR PBOSHAD PANDEY, AND ON 
HIS DEATH HIS HEIRS AND LEGAL REPRE- 
SENTATIVES Bisseswab Pandey, Ddega- 
PADA Pandey and Khisunapada Pandey, 

MINORS, EEPEESBNTED BY THEIR MOTHER 
AND GUARDIAN TaRANGINI DicBY, AND 
Bieendra Nath Pandey, and Nista- 
EiNi Debya— Dependants— Appellants 
In No. 393 of 1921. 

SURENDRA NATH PANDEY, and another 
—Defendants— Appellants 
versus 

BRINDAVAN CHANDRA GHOSE— Plaint- 
iff — Respondent . 

Hindu Law ^Mikihshara^ Alienation ^Fafnilu 
ertjf-^Mortgage--^ Antecedent dcbt^-^Necessitij-^ Proof. 

In a family govecned by the Mitakshara school of 
law the obligation inoatrod by a father which would 
be binding upon his sons must hate two attributes* 
namely* firsit that it must have been incurred 
antecedently to the transaction in suit and, secondly^ 
it must have been incurred wholly apart from the 
ownership of the joint estate or the seourity afEorded 
or supposed to be available by such a joint estate, 
[p. 46» ool. 1] 

To establish necessity*' it is not enough to prove 
that a debt raised by a father on the seourity of the 
family property was used in disohatginga prior 
mortgage by him. It must be further proved that 
the prior mortgage had been efleoted for neoessity. 
[p. 46* ool. 3] 

Appeals against the decrees of the District 
Judge of Zillah Rajshahye, dated the 16th of 
September 1920, affirming the decrees of the 
Additional Subordinate Judge of Rajshahye, 
dated the 29th of July 1918. 

• Babu Amarendra Nath Bose, and Babu Dwi- 
jendra Krishna Vutta, for the Appellants. 

Babu Surendra Nath Guha, and Babu 
Nirode Bandhu Boy, for the Eespoudont. 

JUDGMENT. 

Walmsley, J. — These two appeals are 
preferred by the defendants and they arise 
out of two suits, each brought by the mort- 
gagees on a bond of Rs. 2,000. One of those 
bonds was executed by Dwija Prasad Pandey, 
predecessor in interest of the defendants in 


Appeal No. 390, and the other by Brojo 
Kishore Pandey, predecessor in interest of the 
defendants in Appeal No. 393. 

The defendants are admittedly governed by 
the Mitakshara School of Law, and it was 
urged on their behalf that the executants oi the 
bonds could not bind the joint ancestral prop- 
erty. The learned Judge held that the bonds 
were executed to pay off the sums due to one 
Madan Mohan on earlier mortgages by the 
same executants and that those sums wero 
actually paid off and that those debts to 
Madan Mohan constituted antecedent debt to 
the extent of Rs. 1,760 in each case. And he 
accordingly decreed each suit for Rs. 1,750 with 
interest and dismissed each suit to the extent 
of Rs. 260. Incidentally he mentioned that 
the rate of interest payable to Madan Mohan 
was lOi per cent, while the plaintiff’s lent at 
7i per centum. 

Both sides preferred appeals and the learn- 
ed Judge dismissed all the appeals. 

For the defendants the pleas are again 
taken that the debts due to Madan Mohan on 
the earlier bonds did not constitute antece- 
dent debts and that necessity has not been 
proved. 

There are many judgments as to the true 
meaning of the words “ antecedent debt ’* but 
it is not necessary now to allude to decisions 
earlier than that of Sahu Bam Chandra v. 
Bhup Singh (1), dated March 9th, 1917, the 
decision to which both the lower Courts refer. 
That was a decision by the Privy Council, 
and Lord Shaw, in delivering judgment, quoted 
a passage from the case of Nanomi Babuasin 
V. Modhnn Mohan (2), in which it was said 
that the decisions had established the principle 
that the sons cannot set up their rights 
against their father’s alienation for an antece- 
dent debt, he then went on to say : “ These 
expressions. ....... .do not give any countenance 

to the idea that the joint family estate can bo 
effectively sold or charged in such a manner 
as to bind the issue of the father, except 
where the sale or charge has been made in 
order to discharge an obligation not only an- 
tecedently incurred, but incurred wholly apart 
from the ownership of the joint estate or 

(1) 89 Ind. Cafl. 280 ; 89 A. 437 ; 21 G.W.R. 698 ; 
1 P. L. W. 657 ; 16 A. b. J. 487 ; 19 Bom L. B. 493 ; 
26 0. L. J. 1 ; 83 M. L. J. 14 ; (1917) M. W. N. 439 : 
22 M. b T. 22; 6 L. W. 218 ; 44 1. A. 126 (P. 0.). 

(2) 18 0. 21 ; 18 1. A. 1 ; 10 Ind. Jur. 151 ; 4 Bar. 
P. 0. J, 682 : 0 lad. Deo. (N. B ) 616 (P. G.). 
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the security afforded or sui)posed to be avail- 
able by such joint estate. The exception being 
allowed, as in the state of the authorities it 
must be, it appears to their Lordships to 
apply and to apply only to the case whore 
the father’s debts have been incurred ir- 
respective of the credit obtainable from im- 
moveable assets which do not personally 
belong to him but are joint family property.” 

The view thus expressed seems in some 
quarters to have been regarded as upsetting 
accepted ideas, and our attention has been 
drawn in particular to a decision by a Full 
Bench of the Madras High Court, Arumugam 
Ghetty v. Muthu Koundan (3). We need not, 
however, discuss that case, for since then there 
has been another decision by the Privy 
Council. The case of Bam Singh v. Chet 
Bam (4) was decided by a Division Bench 
of the Allahabad Court shortly before the 
Madras case. The learned Judges quoted the 
passage that I have just quoted, and held that 
the obligation incurred by a father which 
would bo binding upon his sons must have 
two attributes, namely, firsts that it must 
have been incurred antecedently to the trans- 
action in suit and, secondly, it must have been 
incurred wholly apart from the ownership of 
the joint estate or the security afforded or 
supposed to be available by such a joint estate. 
Accordingly, they held that a mortgage by the 
father in 1904 could not be regarded as an 
antecedent debt which would make a sale of 
the mortgaged property in 1907 binding on 
the sons. The mortgagee purchasers appealed 
to the Privy Council, and the decision deliver- 
ed on April 10, 1922 is reported in Chet Bam 
V. Bam Singh (5). Lord Shaw again delivered 
the judgment and he repeated what he had 
said in Sahu Barn's case, and affirmed the 
view taken of the earlier decision by the 
Allahabad Judges. It is clear, therefore, that 
the plaintiffs cannot roly upon the previous 
mortgage to Madan Mohan as antecedent 
debt. 


(3) 62Ind. Cafl. 625 ;i4a M. 711 ; 9 L. W. 66C ; 
(191<J) M. W. N.- 409 ; 37 M. L. J. 160 ; 26 M. L. T. 

(4) 61 Ind. Gas. 119 ; 41 A. 529 ; 1 U. R L.R. (A ) 

62 ; 17 A. L. J. 706. ^ „ 

(6) 67 Ind. Oaa. 669 ; 44 A. 868; 8 P. L. T. 868; 31 
M. L. T. 60 ; 43 M. I#. J. 98 ; 16 h. W. 89 ; (1922) M. 
W. N. 466 ; 4 U. P. L. R. (P» 0 ) 64 ; (1922) A, I. R. 
(P.O.) 247 ; 8 P. Tj. R. 1922 ; 24 Bom.. L. R. 1281 ; 27 
0. W. N. 160 ; 49 I. A. 228 ; 21 A. L. J. 114 ; 87 0. 
h. J. 79 (P. 0.). 


The position in the present case is that the 
learned Judge has followed the decision in 
Sahu Barn's ojse correctly, so far as he has 
refused to treat the debts due to Madan 
Mohan on the prior mortgages as antecedent 
debts. lie is correct, too, in thinking that the 
other ground on which the mortgages could be 
supported as against the sons is the ground of 
necessity, but when he deals with the question 
whether there was necessity I think he makes 
a mistake. He says that the plaintiffs cannot 
be asked to do more than prove the representa- 
tions made to them on the strength of which 
they made the loans, and when they have 
proved that they wore told of the mortgages 
to Madan Mohan, that their money was used 
in discharging the sums due to Madan Mohan 
and that they lent at a lower rate of interest 
than Madan Mohan, he holds that they 
are entitled to claim that necessity has 
been proved. It appears to me that such 
a line of reasoning reduces to nothing the 
principle enunciated by the Privy Council ; 
for it amounts practically to saying that al- 
though the prior mortgages are not “antecedent 
debts “ within the technical meaning of those 
words, they are by themselves almost complete 
evidence of the other independent ground on 
which the alienation can be supported. 

In my opinion the ground of necessity re- 
quires proof from additional sources. The 
prior mortgages are evidence of indebtedness 
and to that extent of necessity, and the lower 
rate of interest is evidence of expediency but 
more is required, and, hard as it may seem, I 
think it was the duty of the plaintiffs to carry 
their case further back and prove that the 
original indebtedness sprang from necessity. 
It is conceded, however, that they have not 
tried to go beyond their own mortgages, ex- 
cept so far as vague statements are made 
about arrears of putni rent : consequently, I 
hold that they have failed to prove the alter- 
native ground of necessity. 

The result is that tho appeals must be 
allowed and the suit dismissed. 

With regard to costs, I think that the dates of 
the decisions which I have mentioned warrant 
us in showing some consideration to the plaint- 
iffs, and that they should be directed to pay 
only half the defendants’ costs in all Courts. 

Suhrawardy, J. -1 agree. 

8 . D. Appeals allowed. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 393 of 1922. 

July 21. 1923. 

Present ; — Mr. Pridoaux, A. J. 0. 
SITARAM— Plaintiff— Appellant 
versus 

ASAEAM— Defendant— Respondent. 

LimUatim Act (IX oj 1909) Sch. I, Art. IS^.—Appli- 
cation to set aside exeattion {iale^Ltmiiatinn, comment 
cement of* 

Uadec Art. 166 of 8oh. I to the Limitation 
Act, time for an applloation to set aside a sale In 
exeoation of a decree begins to run from Iho date of 
the sale and not from the date ou which the deposit 
of 25 per cent, is made by the deoree holdar, or the 
date on which the sale is confirmed. 

Appeal against the order in Civil Appeal 
No. 28 of 1922 of the Court of the Additional 
District Judge, Wardha, dated 27th April 
1922. 

Mr, D. T. Mangalmurti, for the Appellant. 

Mr. B. F. Pradhan, for the Respondent. 

JUDGMENT . — In this case the respondont 
obtained a decree in Civil Suit No. 311 of 1916 
on the file of the Munsif, Wardha, against the 
original mortgagor and Sitaram, the present 
appellant, a subsequent purchaser. There 
Tvas an appeal against this decree but it was 
dismissed. The suit was filed on a mortgage 
of a house and site. The decree-holder 
applied for execution of the decree and the 
hpuse was attached and sold on 2l8t Novem- 
ber 1921. On 22nd December 1921 the present 
appellant applied to get the sale set aside for 
various reasons. That application has been 
rejected as time- barred and the rejection is 
confirmed on appeal. 

It is here argued that time begins to run 
from the date on which the 25 per cent, depo- 
sit mentioned in O. XXI, r. 84, of the Civil 
Procedure Code, is made and not from the 
date of sale. Munshi Lai v. Bam Narain 


i7 

KAIiU SINGH V. HANSRAJ UPADH^YA 

(1) is quoted in support of this view. It 
is further contended that if time does not run 
from the date of deposit of 25 per cent, it runs 
from the date of confirmation of the sale. It 
seems to me that the proposition that time 
commences to run from the date of the deposit 
of 25 per cent, is wrong and as regards the 
second argument advanced it seems to me, in the 
words of Sir Ilonry Stanyon in his judgment 
in Wasudeo v. Iliralal (M. A. 31 of 1911, dated 
16th JulyT912), that the contention that under 
Art. 166 of the Limitation Act time begins 
to run from the date of confirmation of the 
sale is repelled by the language of the Article 
itself. Art. 166 of the Limitation Act 
states that an application to set aside a sale 
in execution of a decree has to be presented 
within thirty days counting from the date of 
the sale and, in this view of the law, the or- 
ders of the Courts below are correct. This 
second appeal fails and is dismissed with 
costs. The appellant will pay the respondent’s 
costs 

K. Appeal dismissed. 

(1) 17 Ind. Gas. 783 ; 86 A. 66; 10 A. L. J. 475. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Appeal No. 295 of 1922. 

September 17, 1923. 

Present : —Mr. J3. J. Dalai. J. C. 

B. KALU SINGH and others — 
Plaintiffs-Appellants 

versus 

HANSRAJ UPADHIYA and others 

— Defendants —Respondents. 

Tramfer of Property Act (IF of 1962} 8.91(a), 
(b)’^Civil Procedure Code (Act V of 1908) 0. XXXIV, 
r. Mortgage — lledemption^Tenant from year to 

year whether can redeem ^Comtrwtion of document 

Lease blla miad, whether pc f'j^tual-^ Ejectment on 
non-payment of rent, absence of stipulation as to In- 

dependent documeniSf whether can be reoA togetlter. 
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Mere sUenoe in a lease on the subject that the 
lessee would ba liable to ejectment on non-payment 
of rent does not imply that the lessee oannot be so 
ejected, [p. 48, col. 2] 

Plaintiffs were granted a lease hila miad to culti- 
vate the land, and were enjoined to pay the rent, 
and the lessors were given the right of recovering the 
rent by suit or by distraint: 

Ueldt that the lease was one from year to year and 
not perpetual, [p. 48, ool. 2] 

Two independent dooumonta which contain no re- 
ference to each other oannot be combined to con- 
stitute a Zar-t-peshgi lease, [p. 48 1 ool. 3] 

A tenant or a year to year leasee is not a person 
who has such an interest in the property given to him 
tor cultivation as is contemplated in clauses (a) and 
(b) of section 91 of the Transfer of Property Act, so as 
to enable him to redeem the property, [p. 49, ool. 1] 

Bajetidra Prasad v. Ramjatan Bat, 89 A, 689 ; 
39 Ind. Oas. 785 ; 16 A. L. J. 644 ; relied on. 

Appeal against a decree of the Addl. Bub. 
Judge, Fyzabad, dated 11th July 1922, revers- 
ing a decree of the Munsif, Akbarpur, dated 
7th November 1921. 

Messrs. A, P. Sen^ and H. X. Ohosh, for the 
Appellant. 

Mr. Niamatullaht for the Eespondents 
Nos, 1 and 2. Eespondents 3 and 4 (B. Nagar- 
sen Singh and Pateshwari Singh) duly served 
— absent. Trial ex yarte as against them. 

JUDGMENT • — The lessees from a mort- 
gagor sued for the redemption of a mortgage 
executed by the mortgagor prior to the date of 
the lease. Their suit was decreed by the first 
Court of the Munsif of Akbarpur bub the 
decree was set aside and the suit dismissed 
by the Appellate Court of the Additional Sul> 
ordinate Judge of Fyzabad. The question a) 
issue is whether the plaintiffs had any such 
interest in the land as is described in section 91 
(a) and ih) of the Transfer of Property Act so as 
to entitle them to redeem. Those provisions of 
the Law give a right to redemption bo any 
person having any interest in or charge upon 
the property or upon the right to redeem the 
property. First, it has to be determined whether 
the plaintiffs are perpetual lessees or lessees 
only from year to year. According to the terms 
of the lease, the lease is granted bila miad to 
cultivate the land. The lessees are enjoined to 
pay the rent and the lessors are given the 
right of recovering the rent by a suit for the 
recovery of rent or by distraint. The words 
*paUa bila miad 'are also quoted at the end of 


the document to describe the nature of the 
document executed by the mortgagors. The 
learned Judges of the two Subordinate Courts 
were both Indians and acquainted with the 
Vernacular. The first Court held that * Ula 
miad * meant in perpetuity, while the Appel- 
late Court disagreed and held the terms to 
indicate a lease for which no period was fixed. 
According to the interpretation of the lower 
Appellate Court the lease was one from year 
to year according to the terms of section 106 
of the Transfer of Property Act. Personally, I 
think that the terms of the document should 
be examined to interpret the word which, in 
its common acceptance, may mean either 
undetermined or perpetual. In the present 
case the interpretation put on the 
bond by the lower Appellate Court appears to 
me to be better justified according to the 
terms of the document. There are no words 
in the document to indicate the perpetual 
nature of the transfer. It was pcdntod out 
that the lessor on non-payment by the lessee 
could not eject under the terms of the con- 
tract. Mere silence on the subject that lessee 
would be liable to ejectment on non-payment 
of rent does nob imply that the lessee could 
not be so ejected. In a ruling of the Board 
of Eevenue referred to by the learned Counsel 
for the appellant (Unpublished decision, Vol. 2, 
p. 479) the term bila miad was taken to mean 
perpetual lease, but in that case one of the 
terms of the document was that the lessees 
were not to be ejected so long as they paid 
their rent. I hold that the lease is one from 
year to year and nob perpetual. 

My attention was drawn to a bond executed 
by the mortgagor for Es. 4,000 in favour of 
the lessee in which Es. 2,200 was left with 
the lessee to redeem the present mortgage 
in suit. This, however, was an independ- 
ent transaction and the money was npt 
made recoverable by the sale of the property 
in suit or by the creation of any charge on 
the property. The terms of the recovery 
were the usual ones ** from the person and 
property of the borrower/’ 

The two independent documents which 
contain no reference to each other oannot be 
combined to constitute a zar-i-peshgi lease. 

The next argument of the learned Counsel 
was that even if the lease was given from 
year to year he was entitled to redeem. This 
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argument is not sound. Interest in property 
cannot mean the interest of a tenant, because 
in that case when zemindar i property is the 
subject of mortgage all the tenants of the land 
would liave to be made parties to the suit in a 
suit for sale or redemption under (). XXXIV, 
r. 1. It was the opinion of a learned Judge of 
the Allahabad High Court in Enjendra Prasad 
V. Uamjatan Rai (1), that a mer(3 tenant or an 
ordinary lessee harl no right to redeem though 
a perpetual lessee bad. Tlio mortgagor who had 
given a usufructuary mortgage put the mort- 
gagee in possession and had no such possession 
of the land which he could make over to a 
lessee from year to year and thus there was 
no such interest in the property In the mort- 
gaaor which he could pass to the lessee. The 
mortgagor was owner of the equity of redemp- 
tion. lie had not made any transfer thereof. 
I am opinion that a tenant or a year to year 
lessee is not a person who has a right to 
redeem the property given to him for cultiva- 
tion. 

The appeal fails and I dismiss it whith costs. 
Costs will bo paid to tlio respondents mort- 
gagees. 

z. K, Appeal dismissed. 

(l) 29 Ind. Gas. 706 ; 39 A. 699 ; 15 A. L. J. 644. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Mis. ArrEAD No. 25 of 1921. 

. August 27, 1923. 

Prest*nl : -Mr. Eaymond, A. J. C. and 
jMr. Madgo^Ykar, A. J. C. 

MURAD -ArPEiUiANT 

versus 

DAY ARAM —Respondent. 

Civil Promhirc Code (Aa V ./ 1908). O. XLVIl 
ami O. XXXV I r. li^MoritjaiJo ^ snit-- Consent decree 
for mstalmcnts* irliet her final decree ^Chanje created 
on mortgaged projjcrtij — Pxt ctition^Cha rged property, 
whether can be sold tn execution— Right of legal re- 
presentative to claim property in individual capacity 
in execution proceedings— Si »id Kneumbered Estates 
Act {XX of 1890), s. 19, cl, 3, whether apxdies to execu’- 
tion proceedings. 

In a fluit baaed on a mortgage-bond a consent 
decree was passed against the heirs of the deceased 

I 0—7 


mortgigor, the deorefcal amount being made payable 
by instalments with a charge on the mortgaged prop, 
erty, the personal liability of the judgment-debtors 
being exoludod and property other than the mort- 
gaged property being exempteJ from liability. It was 
oontouded in exeoutlon proceedings that this was not 
a final decree and, farther, that it wa^^ only a declara- 
tory decree and as such was not capable of execution: 

Held, that the decree was a final decree; that the 
judgment creditor had the right to bring the prop- 
erty charged to sale in execution proceedings, and 
that no separate suit for the sale of the property was 
neoesfiary. [ p. 6o, col. 2] 

Amhalti Bapnhhai v. Narayen iSatyabOfdl Ind. 
Gas. 9*29 . 2i Bom. L. R. 698. 43 B. 631, relied upon. 

Section. 19, ck 9 of the Sind Enoumbared Estates 
Act applies to execution proceedings as well as to 
suits, [p. 51, col. 1] 

Pinid Shah v. Abdulla 30 Ind. Gas. 26, 9 3. L R., 
4s, relied upon. 

A party to execution proceedings as a legal repre- 
sentative cannot have a claim in his individual capa. 
oity^ inquired into under the provisions of section 47, 
Givil Prooelure Code, but must file a separate suit id 
respect thereof, for it Is only as a third party that 
such a claim can be preferred by him. [p. 51, col. 2; 
p. 52 col. 1 1 

The object of 0. XXXIV, r. 14 of the Civil Proce- 
dure Code is to prevent mortgagees from suing their 
mortgagors on the mortgage debt as suob, and in 
execution selling the bare equity of redemption, 
thereby depriving the mortgager of the right of re- 
demption that would be given to him by the decree 
for sale. [p. 50» ool. 2J 

Appeals from judgments and decrees, 
dated the 31st October 19 L9, of the 
District .ludge, Hyderabad. 

Mr. Isstmia-s Vdharam, for the Appellant. 

Mr. Kimatrai Bhojraj for the Respondcut. 

JUDGMENT . — This is a second appeal 
arising out of execution proceedings. Respon- 
dents who bad filed a suit on a mortgage-deed, 
obtained a consent decree against the heirs of 
one Gulani, deceased, tlie mortgagor, the decre- 
tal amount being payable by instalments with 
a charge cn the mortgaged property. There 
was a failure in payment of three instalments 
and the respondents applied for sale of the 
mortgaged land. 

Objections were taken to the grant of the 
execution application by one of the judgment- 
debtors Murad, a nephew of Gulam, deceased, 
on behalf of himself and the wife and daughter 
of the said Gulam, and as the same* objections 
havo been urged before us, I shall formulate 
them as follows : — 
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(1) The decree is merely a deolarafcory 
decree and, therefore, the execution application 
is not maintainable. 

(2) The execution application is time- 
barred. 

(3) No final decree has been passed and, 
therefore, again the execution application is 
unentertainable. 

(4) It is denied that Murad, the appellant, 
and his father, Mubarak, were the heirs of the 
deceased Gulam and the property mortgaged 
by Gulam and now sought to be sold had been 
purchased by Murad and belonged to him. 
The executing Court after consideration of 
the objections directed execution to issue, 
and its order was on appeal confirmed by 
the District Court Hyderabad. 

The decree was the result of a compromise 
between the parties and to this compromise 
appellant Murad was undoubtedly a party 
It is obvious that the decree was not intended 
to be a preliminary decree, it was made in 
terms of the compromise between the parties, 
the decretal amount being payable by instal- 
ments and provision was made for the failure 
in payment of any instalment. The parties 
clearly intended it to be a final decree regulat- 
ing their rights and liabilities. 

Was it, however, merely a declaratory 
decree as contended by the appellants ? This 
argument is based on the following terms of 
the decree. The mortgage lien of the plaint- 
iff will remain intact on Survey Nos. 19 and 
20 out of the above specified mortgaged prop- 
erty to the extent of 9-annas share on Sur- 
vey No. 19 and 10-annas share on Survey 
No. 20, as it stands in the name of Gulam 
but the right over the other immoveable prop- 
erty specified in the plaint will continue in 
mortgage till the satisfaction of the whole 
amount as far as is shown in the mortgage- 
deed sued on. Later on the decree provides, 
"the defendants will not be considered to be 
personally responsible for the payment of the 
above amount nor will any property of theirs 
other than the above-mentioned property re- 
main liable therefor.” 

The question turns upon the construction 
of the decree. It will be observed that by 
the terms of the decree the personal liability 
of the judgment-debtors has been expressly 
excluded and equally their property other than 
that mortgaged has been exempted from 


liability. The suit was based on the mort- 
gage-deed. Could it then possibly have been 
the intention of the parties, when they en- 
tered into a compromise in terms of which 
a consent decree was to be passed, that in the 
event of the judgment-debtors failing to pay 
any of the instalments the judgment-cre- 
ditor was to be driven to the necessity of fili- 
ing a separate suit to realise the amount due 
out of his security ? It would have been a 
most inequitable compromise if this were to 
be the result. What the parties evidently 
contemplated was that the decretal amount 
should be paid by instalments and the 
decretal amount was declared a charge 
on the property mortgaged, which meant, 
particularly as the person and other 
property of the judgement-debtors were de- 
clared exempt from arrest or attachment, that 
the property on which a charge had been 
declared could be proceeded against by sale in 
execution proceedings. The case of Awinilal 
Bapubhai v. Narayan Saiyaba (1) has several 
marks of analogy with the present case. There 
also a lien was declared on certain immoveable 
property of the defendant to secure repayment 
of the decretal amount and it was held that the 
plaintiffs had the right to bring the property 
charged to sale in execution prooeeding8,and tliat 
no separate suit for the sale of the property was 
necessary. The object of O. XXXIV, r. 14 is 
to prevent mortgagees from suing their mortga- 
gors on the mortgage-debt as such and in exe- 
cution selling the bare equity of redemption 
depriving the mortgagor of the right of redemp- 
tion that would be given to him by the decree 
for sale : Khiarajmal v. Daim (2) In the pre- 
sent case, however, by the consent decree, the. 
decretal amount was payable by instalments, 
which, if regularly paid, would extend over a 
period of 8 years; there was a clear stipulation 
that the judgment-debtors would not be per- 
sonally responsible for the payment of th *0 
decretal amount nor any other property besides 
the property mortgaged would be liable. It 
appears to me that with this express stipula- 
tion the parties agreed that, in the event of 
the failure of the payment of any instalment, 
the judgment-creditors could proceed to sale of 
the mortgaged property in execution proceed- 
ings. 

(1) 61 Ind. Gaa. 999, 48 B. 6fil; 21 Bom. L. B, C96. 
(9) 99 C. 998; 0 0. W. N. 90i: 9 A. h. J. 71; 7 
Bom. L. B. L; 2 0. L. J. 684; S Sar. P. 0. J. 784; 82 
I. A. 28 (P. 0.). 
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(2) With regard to the second objection as 
to the execution application being time- barred, 
it appears that the application was made owing 
to the failure to pay the first three instalments 
on the 3rd November 1917 ; the time for ex- 
ecuting the decree in respect of those three 
instalments expired on the Ist January 1915, 
1st January 1916, and 1st January 1917, res- 
pectively. But, admittedly, the respondents 
were under the protection of the Manager, 
Sind Encumbered Estates, from 15th May 
1913 to 30bh July 1917, and the respondents 
contend that this period should be excluded in 
computing the period of limitation. Appellants 
rely on section 19, cl. (3) of the Sind Encum- 
bered Estates Act as sliowing that it excludes 
only the period of time applicable to suits 
and not to execution procedings. Section 5 
of the said Act provides that the Commis- 
sioner, when he has ordered an inquiry under 
section 4, has the power to grant an interim 
order of protection in respect of all proceedings 
in any Civil or Revenue Court pertaining to 
the debts and liabilities to which the debtor 
is subject, and cl. B of section 5 lays down 
that no fresh proceedings, processes, executions 
or attachments shall be instituted in any Civil 
or Revenue Court in respect of such debts or 
liabilities. Section 9 of the Act lays down that, 
on the publication of the order of management, 
all proceedings pending in any Civil or Revenue 
Court in respect to debts and liabilities shall 
be stayed. Now, though clause (3) to section 
19 of the Sind Encumbered Estates Act refers 
to suits alone, yet it is well established that 
applications in execution are proceedings in 
suits : Mulla’s Civil Procedure Code p. 308, 
and the object of the Encumbered Estates Act 
IS to stay all proceedings in respect of all debts 
or liabilities to which the debtor is subject : 
Pinial Shah v. Abdulla (3). The respondents 
could not have proceeded with the execution 
application during the time the estate of the ap> 
pellants was under management and therefore 
this time should be excluded in computing the 
period of limitation. 

(3) It was next urged that a portion 
of property mortgaged by Gulam, deceased, 
and now sought to be sold was the property 
of tl\e appellant Murad and that this con- 
tention could be raised only in execution 
proceedings and not by separate suit, and that 
both the lower Courts refused to entertain it. 

(B) 80 Ind. OsB. 85 ; 9 B. L. R. 48. 


The suit in respect of which the compromise 
decree had been entered into was hied against 
the legal representatives of Gulam, deceased, 
including Murad, he consented to his descrip- 
tion as such, and did not raise any contention 
that the property in respect of which the 
mortgage-decree was sought was his property. 
Further, and it is of importance to note, he 
was a party to the compromise-decree which 
represented the mortgaged property as that of 
Gulam, deceased, and consented to the 
property being subject to the mortgage 
claim. It was argued that as Murad was 
on the record as one of the legal repre- 
sentatives of Gulam, it was not possible for 
him to urge in the suit his right to the prop- 
erty in his individual capacity. I cannot con- 
ceive any bar to his protesting against being 
on the record as a legal representative of 
Gulam, for if he was the real owner of the 
property, his individual interests were in con- 
flict with those as a legal representative of 
Gulam. Besides, I am unable to imagine any 
difficulty to prevent him from filing a suit for 
declaration only, (as he contends that the prop- 
erty mortgaged is in his possession) that 
Gulam had no authority to mortgage the prop- 
erty. But he goes the length, without a word 
of protest, of compromising the suit with the 
respondents and consenting to the mortgaged 
property being liable for the mortgage claim. 
It cannot be overlooked that what is sought 
to bo sold is the right, title and interest of the 
deceased Gulam in the property under mort- 
gage, and, so far as I can conceive, there is 
nothing to prevent the claim of the appellant 
Murad being notified at the time of the sale, but 
beyond that it would be outside the province 
of this Court at this stage to consider whether 
the appellant Murad has any, and if so what, 
interest in the mortgaged property. Several 
oases were cited by Counsel for the appellant 
based on section 47, Civil Procedure Code, and 
ho attempted to show that the question bet- 
ween tho parties was one relating to the exe- 
cution, discharge or satisfaction of the decree, 
and that this fell within tho province of tho 
executing Court and a separate suit was not 
maintainable. But the question that the 
appellant Murad seeks to raise is not 
as the legal representative of the deceas- 
ed Gulam but in his own individual 
capacity. Property directed to be sold un- 
der a mortgage-decree does not require 
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to be attached by way of execution and if tlie 
property is claimed by a third party, for it is 
in that capacity that Murad is to be re^jarded, 
as ho does not claim it as the le.qal repre- 
sentative of Gulam but in his own individual 
right, he must file a suit for a declaration that 
the property belonged to him. 

This disposes of all the contentions raised 
in this appeal which wo must dismiss with 
costs on the appellants. 

In Appeal No. 24 of 1921 between the 
same parties the same Counsel for the appel- 
lant relied on the same contentions as in the 
former appeal. The decree in this case ex- 
pressly provides for the sale of the mortgaged 
property if the decretal amount is not paid 
within the time fixed. For reasons given in the 
previous appeal we dismiss this appeal like- 
wise with costs. 

r. B. A. Appeals dismissed, 

MADRAS HIGH COURT. 

Civil Aiteal No. 290 of 1920. 

July 18, 1923. 

Present:— M y, Justice IMdllips and Mr 
Justice Venkatasubba Kao 

VLSWANATllA AlYAIl -Plaintiff - 
Aptellaet, 

versus 

VENGAMA NAIDU AND OTHERS - 
Deft^:ndants. — -Respondknts. 

TrvUeCt ojjicc oft ii'lutlicr t} ansjcrahle — l‘rop,riti 
not dtroociablc fr(0)i office of triico e^AUev-mton of 

s:ffh ri'opertijt voluhhjof~ -'i'ro7bsj(rof I'ro'pcrtu Ait 

(il of lb S2)f i^s 66i 82 — I'rop' f lien roibjiii tn vomnnnb 
AliniotU'U of oiiv prop'rtii irilu i ovi oohl. 
(KjatioA t\,u ii'inhninu's~^M(iri(jo <ior' i'KjUl l(nlorm loih 
tribuiion f ro)]i BcnamHai’w nihuisnor. nj 

OiOfbeniht p- I'jjeci on )\ ahm'n< y-Alt* noii'm'loj bocaini- 
dar, valtchin of. 

The office cl trusioe incapable of transfer, Theio- 
fore, where it la impca-^iblo to di!;f:oci.i.te the office 
of trustee from the possession of property, the trans- 
fer of property virtually amounts to parting with Iho 
office f and such an alienation cannot be rcccguiscd. 
fp. 5S Ool. 1] 

An assignee of a part of the mozlgago security U 
not liable to oontributo as against the mortgagor to 
the payment of tho mortgage-debt. Tbprcfore, if a 
mortgagor sells a part of an eccumbered estate with a 
coveuant against enourabraoces, he cannot claim 
contribution frem tho purchaser because ho is him- 
self liable for the whole dcbL [p. 51, Ool. 2] 

In re Darling* s Dntatc', Honda U v. Darby, (1907) 2 Oh. 
465 J ; 76 J. Oh. 689 : 97 L. T. 900, relied upon. 


/Vr Vcnhitimihba Haot T. The general rule enact- 
ed in seotion 8‘2 of the Transfer of Proparty Act as to 
ooQlribatioQ betweea properties subioot to a common 
mortgage is subject to the exception in seotion 56 of 
tho same Aot that a mortgagor who sells a p^irt of an 
encumboro'i estate with a owenaot against encum- 
brances cannot claim oontrlbution from the pur- 
chvser [p6G, Ool. 1] 

An admi-<sion by a henamidar that some third 
porsrn is the benefioial owner cannot have the effect 
of coMveying to such person either the benefioial or 
the legal interest in tho properties and an alienation 
by tho bcnaviidor of tho legal interest is invalid and 
cannot, affect tho title of the real owner more espe- 
oUlly if tho alienee is aware of the benami title 'of 
the vendor, [p. Ool. 

Appeal against the decree of the Court of 
the Subordinate Judge of Th’iobinopoly, in O.R. 
No. 64 of 1918. 

Messrs. A. Krishnmw{imy Aiyar and 
C. Sankara rama Sastrit for tho Appellant. 

Messrs. 0. V. Anantha Krishna Aiyar and 
K, V, Sesha Aiitangar, for the Kospondents. 

JUDGMENT. 

Venkatasubba Rao, J. — The plaintiff 
alleges that in pursuance of a mortgage- decree 
his properties were sold; that a certain 
amount was realised and credited towards the 
decree; that the first defendant was the owner 
of some of tlie other properties also incliuhKl 
in the mortgage, and that tho amount paid 
towards the mortgage hy the Ist defendaut 
was less than what ho w’ould bo made liable 
to pay having regard to the value of those 
items. 'Che plaintiff, therefore, claims in tho 
present suit contribution from the ist defend 
ant, being tho dilTcrenoo between the amount 
ratcably duo in r(?spoctof tlio latter properties 
and the amount actually imid Ly him. 

Tho plaintiff’s rigjit to maintain tho suit is 
quosb’.oned, and to deal with bids objection it 
is necessary to sot forth a few facts. 

One Krislmaswamy Aiyar had two song, 
Seshasayi and Lakslimikantham, and they 
formed members of a joint Hindu family. On 
the llth of r'eptoraher 1890, they mortgaged 
the properties described in Schedules A to F 
of the plaint to certain persons for a sum of Rs. 
17,000 (Ex. K). On Ifibh Dccomhcr 1894 the 
amount duo on tho mortgage was Rs. 21,000 
and Krishnasamy having died, his sons sold F 
rchedulo propi^rties to one Sundaracharlu for 
a sum of Ks. 12,500 (Ex. I.) and mortgaged 
tho properties in Schedules A to E to the 
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same person for Es. 8,500 (Ex. IT). Sundara 
charlu was directed to pay the two sums of 
1^5.112,500 and Rs. 8,500, which made a total 
of Bs. 21,000, in discharge of the original 
mortgage (Ex. K). (In the 8th May 1899, 
there was a partition between Heshasayi and 
Lakshmikantham. The properties described in 
Schedules A and E fell to the share of Besba- 
sayi and those in Bohedulos B, C and 1 ) to the 
share of Lakshmikantham. On 6th November 
1899, Beshasayi sold to the 1st defendant the 
properties in Bchcdulcs A and E (Ex. B). On 
the 15th Beptember 1902, Bundaraoharlu 
executed a reconveyance in respect of the 
properties in Bchodule F in favour of Besha- 
sayi (Ex. IV). On the llth October 1902 
^eK]lasayi sold Clio properties in Bch. F to the 
plaintiff (Ex. A). On tlie 1st duly 1905, the 
properties in BcheduleE were conveyed by tho 
1st defendant in favour of tho 12th defendant. 
( )n tho 2nd Beptember, L909, the plaintiff sold 
back the prot)erties in F Schedule to Beshasayi 
(Ex. A. 2). On tho 13th B^eptember 1909 a suit 
was instituted on the footing of the original 
mortgage, Ex, K., which will he referred to 
as 49 of 1909. On tho 20bh Boptomber 
Beshasayi sold the F Bchcdule properties 
to one Piebandi who is said to bo a servant 
of tho plaintiff, and on the 27th Septem- 
ber 1909, Piclianli in turn sold tho said 
properties to one Vcncatachalapathy Naidu. 
Tn 1913 the final decree was passed in 
the mortgage suit 49 of 1909 and on tho 
9th T^^ebruary L917 the properties described 
in B, C and D Schedules were sold by the 
representatives in interest of Lakshmikan- 
tham to the 1st defendant. 

From tho facts stat(3d above it will ho seen 
that the owners of tlu^ various properties with 
which w^o are conoornod were' as follows : 

A to 1) proporbios won' owned by the Ist 
defendant. 

E properties were owmod by the 12th 
defendant. 

1' properties wore owned by Vcnkatachala- 
patby Naidu. ]lut in this connection it is 
necessary to notice certain facts having a 
bearing upon tho ownership of tho properties 
in J‘' Schedule Subsequent to the passing of 
the final decree in 49 of 1909, the present 
plaintiff filed a suit for a declaration that, 
although tho properties in F Schedule osten- 
siblybelouged to Venoataobelapathy, he was in 


truth the owner thereof ; and on the 4th 
November 1916 a razin'ima> was entered 
into between the widows of Vonkatachala- 
pathy and tho plaintiff whicii contains an 
admission of the plaintiff’s t’ble to the said 
properties. Tho material portion of the razi- 
n'tmn, is this : 

“in respect of tho suit which the plaintiff 
instituted against us for a declaration that the 
sale-deed executed in tho name of our husband 
was executed only nominally on behalf of 
the plaintiff and that we have no right what- 
ever th.erein as it is learnt 

that t lie-sale do(*d was, as alleged by the 
plaintiff, executed nominally on behalf of the 
plaintiff, it is settled that the plaintiff shall 
get a declaration that lie himself is entitled 
to the said properfcios * * * jj^ virtue 

of this rcizimma the plaintiff asserts that 
ho is the owner of tho F. Bchedulo properties 
and that he is entitled as such owner to con- 
tribution. 

In paragraph 7 of the ist defendant’s 
written statement in the present suit, the 
following plea was raised : — 

“ The plaintiff further, in the dealings rela- 
ting, to tlie F. Bchedule properties, was a more 
name-lender and of Beshasayi whose 

friend he v;as tlsroughout.” 

The learned Subordinato Judge on this plea 
raised tlie issue : “ was the plaintiff the real 
owner ?” and recorded a finding adverse to the 
plaintiff. With this finding of fact I entirely 
agree. On behalf of tho plaintiff (appellant) 
no raobivo was suggested for the numerous 
dealings with the properties described in the 
F Bchedule. As already observed, they were 
sold on bho 15bh December 1894 to Sundara' 
charlu and ihindaraoharlu roconveyed them to 
Sesliasayi on the 15bh i^epbember 1902, and on 
tho iith i.)ctober 1902, Beshasayi soLl them 
to the plaintiff. This sale in favour of the plaint- 
iff is admitted to bo merely nominal. In fact, 
in a deposition given by tho plaintiff he said 
that the properties wore not his and that he 
was supervising them on behalf of Beshasayi. 
It is also not disputed that Besiiasayi and the 
plaintiff were on very intimate terms. We 
have not been referred to tho circumstances in 
which tho sale was made in favour of tho 
plaintiff in 1902 or to tho motive for tho 
transaction. Wiiatover be the reason, the 
sale was fictitious and the plaintiff himself 
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had to admit that it was so. Presumably, to got 
over the effect of this admission, another sale- 
deed was executed by Seshasayi in favour of 
the plaintiff (Ex. A-1) on 17th Aprill906.If the 
plaintiff was already the owner, there was no 
need to have a second sale-deed in his favour. 
It seems me, therefore, that the second sale- 
deed was got up merely with a view to keep 
up the pretence that the plaintiff was the real 
owner of the property although in fact he was 
not. This ‘view receives support from Ex. 
XIX, dated 7th August 1909, a letter address- 
ed by the plaintiff to Seshasayi. He says : — 

“ As you ask me to execute a sale-deed 
for the resale of the properties for which you 
have executed a sale-deed to me, I have no 
objection to so execute the sale-deed* for the re- 
sale.*’ It is in pursuance of this letter that the 
plaintiff reconveyed the properties to Seshasayi 
on 2nd September 1909 (Ex. A-2). The appel- 
lant’s learned Vakil has not been able to tell 
us why the properties were reconveyed to 
Seshasayi. But it is clear from Ex. XIX that 
the plaintiff was never the owner of them and 
that the properties were ultimately conveyed 
to the man to whom they belonged, namely, 
to Seshasayi. The fact that the plaintiff re- 
mained in possession of them is of little im- 
portance because, as tlie plaintiff admitted in 
a previous deposition, ho was supervising the 
properties on behalf of the true owner, Sesba- 
sayi. If, so far, therefore, Seshasayi continued 
to remain the true owner of the properties 
notwithstanding the fact that they stood 
sometimes in the name of the plaintiff, did 
anything that happened subsequently have the 
effect of transferring the ownership to the 
plaintiff ? Tho reconveyance in favour of 
Seshasayi was on the 2nd September 1909 ; 
eleven days later, the suit 49 of 1909 was 
filed. A week subsequent to the filing of 
the suit Seshasayi sold the properties to 
Piohandi, and a week later again Pichandi sold 
the properties to Venoataohalapathy Naidu. 
In the course of less than a month, the 
properties were thus transferred thrice. The 
plaintiff asserts that the sales in favour of 
Pichandi and in favour of Vcnoatacbala- 
pathy were henami for himself. The plaint- 
iff was made a party to 49 of 1909. He 
did not set up in the written statement filed 
in that suit that he was the owner of the 
properties. Although there was an interval 
of about five years between the institution of 


the suit and the final decree passed in it, dur- 
ing that period the plaintiff never asserted 
that he owned the properties. It is now argued 
on bis behalf that in 1916 Venoataohala- 
pathy ’s widows having admitted his ownership, 
his title to the properties cannot be question- 
ed. This argument is clearly untenable. The 
parties who made tho admission may be 
estopped from denying the plaintiff’s title but 
the Ist defendant is not bound by the pro- 
ceedings which culminated in the rasinama. 
The compromise between the widows of 
Venoataohalapathy and the plaintiff is clear 
evidence of the fact that the former were not 
the owners of the properties. On the evidence 
in the case, I am clearly of the opinion that, 
on tlie date of the compromise, Seshasayi or his 
representative was the beneficial owner. 
What then is the position of affairs ? Sesha- 
sayi, on our finding, was tho beneficial owner. 
Venoatachalapathy’s widows were benamidars 
and the plaintiff got them to admit that ho 
was the real owner. Does any interest in 
these circumstances pass to the plaintiff ? I 
am clearly of the opinion tliat the plaintiff 
has acquired no interest in tho properties. It 
has been strenously argued by Mr. Alladi 
Krishnaswami;Aiyar for the appellant that, on 
our finding, Vonoatachalapathy’s widows being 
benamidars for Seshasayi were in tho position 
of trustees and that the legal ownership was 
by the razinama transferred from 'the widows 
of Venoataohalapathy to the plaintiff. In the 
first place, there was no conveyance at all. 
There was merely an admission by henami- 
dars that a person w^ho was not tho true 
owner was the true owner. I fail to soo how 
such an admission can give a stranger to the 
properties any right over them. The widows 
did not profess to deal with the legal (as 
distinguished from the beneficial) ownership 
which they possessed and there was no 
attempt to convey this legal ownership. Tlfe 
mere fact that the widows admitted the 
plaintiff I to bo the beneficial owner, which 
ho was not, cannot h.ave tho effect of convey- 
ing to tho plaintiff the interest of Venoata- 
ohalapathy’s widows in the properties. 

In tho second place, granting that the 
transaction amounted to a conveyance, what 
is tho legal effect of tho transaction ? Vcoata- 
ohalapathy’s widows being benamidars were 
merely possessed of the legal ownership in 
the properties. They were the trustees in 
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respect of tbe properties accountable to Sesba- 
sayi. There could not bo an effect ual transfer 
of the trust. The office of trustee is incap- 
able of transfer.. See Eajah Varmah Valia v. 
Bavi Varma K^inhikuti (1) and Oanasambanda 
Pandara Sannadhi v. Veho Pandaram (2). It 
was impossible to dissociate the office of 
trustee from the possession of the properties. 
The widows of Venkatacbalapathy were bound 
to preserve the properties and to render an 
account in respect of them to Seshasayi. 
The parting with the properties virtually 
amounted to parting with the office and 
such an alienation cannot be recognised. 
Moreover, the plaintiff knew that Seshasayi 
was the owner. The essence of the transac- 
tion was the recognition of the plaintiff as the 
owner while, as a matter of fact, he was not 
owner. The clear object of the transaction 
was to make out that party who was not en- 
titled to the properties was the real owner 
thereof. It is fraudulent and the Courts will 
refuse to give recognition to the transaction. 
If Seshasayi or his representative was not a 
party to the transaction, it was clearly a 
fraudulent attempt by Venkatacbalapathy s 
widows and the plaintiff to create a title in 
the plaintiff to the detriment of Seshasayi. If, 
on the other hand, Seshasayi or his represen- 
tative was also a party to the transaction, it 
should undoubtedly have been brought about 
with the fraudulent object of making it appear 
that the plaintiff was the owner, while he was 
not, in order to enable him to file this suit. 
In my view, therefore, the plaintiff is not a 
benamidar for Seshasayi. I have found that 
Seshasayi is the owner of the properties in 
yie F. Schedule and I am also clear that the 
plaintiff has no interest whatsoever in the 
properties. Ho is neither tl e beneficial nor 
the legal owner. 

• It has been argued on behalf of the ap- 
pellant, on the strength of Gur Naram v. 
Sheolal Singh (3), that a benamidar can suc- 
cessfully maintain a suit. But this argument 
is of little avail in view of the finding that 

(1) 1 M. 266: 1 led. Jur. 184: 4 1 A. 7u; B Sar. T. 
0. J. 687; 8 Sutb. l\ 0. J. 838; 1 Ind. Deo. (N. S ) 
159 (P. 0.). 

(9) 98 Mad. 971; 9 Bom L. H. 697; 4 a W. N. 
896; 97 I. A. 60; 10 jM. Ii. J. 29; 7 Sar. P. 0. J. 671; 8 
Ind. Peo. (N. S.) 691 (P. 0 ). 

(8) 49 ind Oae. 1 ; 46 0 666 ; 17 A. L. J. 66 ; 86 
M, L. J. 69 ; 9 L. W. 385 ; 98 0. W. N. 691 ; 1 U. P. 
L. R. (P. 0.) 1 ; 19 Bur. L. T. 199 ; 46 I. A. (P. C.). 


the plaintiff is not even the benamidar for 
Seshasayi in respect of the suit properties. 
Granting for a moment that the plaintiff is' 
the benamidar for Seshasayi, the further 
question arises, is the suit for contribution at 
the instance of Seshasayi maintainable ? 
If Seshasayi cannot bring the suit, his 
benamidar cannot equally maintain it. The 
appellant's learned Vakil relies upon section 82 
of the Transfer of Property Act. The material 
portion of the section is as follows 

Where several properties whether of one 
or several owners, are mortgaged to secure 
one debt, such properties are, in the absence 
of a contract to the contrary, liable to con- 
tribute rateably to the debt secured by the 
mortgage, after deducting from the value of 
each property the amount of any other inoum- 
branco to which it is subject at the date of the 
mortgage. " So far as contribution is claimed 
against the A Schedule properties, it must bo 
remembered that the 1st defendant became 
the owner of them in virtue of a sale in his 
favour by Seshasayi himself. In regard co 
those properties the position is this : The 
mortgagor Seshasayi who was the owner of 
the properties in A and F Schedules sold the 
properties in A Schedule to the Ist defentaiit. 
Can he, then, as owner of the properties in F. 
Schedule, claim that A Schedule properties are 
liable to contribute to the mortgage debt? The 
answer is furnished by In re Darling s Estate : 
Bemlall V. Darby (4). It was held in it that an 
assignee of a part of the mortgage security 
was not liable to contribute as against the 
mortgagor to the payment of the mortgage 
debt. An assignor, having executed a deed of 
charge to his bankers in respect of various 
items of property, assigned by a voluntary 
deed one of those items to bis wife. The 
latter deed contained no reference to the 
charge. The assignor died and his executors 
paid off the debt due to the Bank. The ques- 
tion arose whether the widow as assignee of 
one of the items was liable to contribute to 
the payment of the debt. It was held 
that the widow was under no liability 
to contribute. Warrington, J., says: — 

“ The assignor owed a sum of money 
charged on certain property. What equity 
would he have had in his lifetime to call upon 

(4) (1907) 9 Oh. 466J. ; 76 L. Ch. 669 ; 97 L. T 
900. 
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an assignee from him to pay any part of that 
debt ? I can see none, unless he assigned the 
property subject to the debt. If, then, the 
assignor would have liad no such equity, I 
fail to see what greater right his executors can 
have to call upon the assignee to contribute/’ 

To entitle one to contribution fi*om another, 
their equities must bo equal. If, for instance, 
there was any obligation on the person who 
paid the encumbrance to discharge it as a debt 
of his own, he cannot claim anything from 
that another ; and, similarly, if a mortgagor 
sells a part ot an encumbered estate witli a 
covenant against encumbrances he cannot 
claim contribution from the purchaser because 
he is himself liable for the whole debt. See 
Halshurij, Voh 21, p. 306, and Ghose &ti 
Mortgages, Uh Edition, VoL 1, p. 374. 

In the sale-deed by Seshasayi conveying 
the A Schedule properties to the 1st defendant, 
the former makes a distinct allegation that 
the debt under Ex. K was discharged and that 
the sale was nob subject to the encumbrance 
evidenced by the said document. In the face 
of this, it is impossible to hold that Seshasayi 
is entitled to contrlnution from the 1st defen- 
dant BO far as the A Schedule properties are 
concerned. The principle underlying the 
decision in In re Darling^s estate : Bendall v 
Darby (4) is recognised in section 56 of the 
Transfer of Property Act. It runs thus : — 

“Where two properties are subject to a com- 
mon charge and one of the properties is sold, 
the buyer is, as against the seller, in the 
absence of a contract to the contrary, entitled 
to have the charge satisfied out of the other 
property so far as such property will extend.” 

It has been contended by the appellant’s 
learned Vakil, that as, on the date of tlie con- 
veyance in favour of the 1st defendant of A 
Schedule properties, Seshasayi was not the 
owner of the properties described in F Sche- 
dule, the section has no application. Wliether 
the terms of section 56 are liberally applicable 
or not, there can be no doubt that the general 
rule enacted in section 82 is subject to the 
exception that a mortgagor is not entitled to 
contribution when he has assigned the prop- 
erty with an express covenant against encum- 
brances. In Kerr v. Kerr, (6) Christian, L. J., 
says: 

“The conclusions which I gather from 
(6) (1869) It. E. 4 Eq. 16. 


Herbert's case (6) are the following : First, that 
the original principle of the common law was 
equality, that is to say, contribution in the 
ratio of value, wholly irrespective of priority 
of dates of purchase ; second, that the case of 
tbo debtor himself and his heir-at-law, in res- 
pect of retained lands was an exception to 
that principle by reason solely of his personal 
liability and that to such exception it mattered 
nob whether the purchasers were such with 
consideration or without it ” The Transfer of 
Property Act enacts the rule in section 82 and 
the exception in section 56. 1 am of the opinion 
that r^eshasayi could not have successfully 
maintained a suit for contribution against tho 
1st defendant. It follows that, even if the 
plaintiff was the benamidar of Seshasayi, his 
suit would fail. 

There is only ono further matter to consider. 
If the 1st defendant, as tho owner of th(3 pro- 
perties in Sohodulo A, is not liable to contribute, 
tho quosbion still remains, is ho bound to contri 
bute by reason of his being the owner of the 
properties in B, C and 13 'Schedules ? It is 
agreed on both sides that if tho ‘valuation 
adopted by tho Subordinate Judge is accepted, 
no lialnlity to contribution can arise; in other 
words, that the properties in B, C and 13 
Schedules have paid their share of tho mort- 
gage-debt. i3ub it is said that valuation is 
not correct, that the Subordinate Judge did nob 
decide the issue relating to valuation in the 
judgment under appeal and that he postponed 
tho considera.bion of it to bo disposed of in 
C. S. No. 17 of 1919. It is then argued that 
the learnerl Sui^ordinate Judge did not try the 
issue in the second suit, but tlie valuation was. 
fixed by the consent of certain parties and 
that the plaintiff is not bound by it. There 
is no force in tliis contention as the plaintiff 
did not offer to give evidence in tho second 
suit on the point and as he w^as not provento'd 
from placing such materials as he could before 
the »Court. There is no reliable affirmative 
evidence upon which we can act and disturb 
tho finding of the learned Subordinate Judge. 
It is not seriously contended that there is 
material on the record which would justify a 
different finding. 

In the result, the appeal fails and is dis- 
missed with costs. 

(6) (1684) 3 Bap. 116. 
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One set to be divided among the reepondente 
that have appeared in the proportion of their 
interests in the properties in A to D i^ohednles. 

Phillips, J. — I agree and am of opinion 
that the decision may also be based on 
the short ground that all the dealings with 
the F. Schedule properties by Seshasayi from 
1902 onwards were purely nominal and that 
the conveyance to plaintiff -Pichandi and 
Vencataobalapathy Naidu, (Ex. A series) were 
never intended to take effect — the property re- 
maining all along in the ownership of Seslia- 
sayi. As plaintiff has no interest in the morb‘ 
gage property he cannot claim contribution 
from defendant since the payment on account 
of Schedule F, if really made by plaintiff, must 
have beeu made by him as a volunteer, for he 
had no interest in Sohedale F. 

V. N. V. 

s. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Appeal No. 1866 of 1922. 

March 26, 1923. 

Present : — Mr. Justice Moti Sagar. 

SHBO RAM— PI.AINTIPF— Appellant 
versus 

INDRAJ, AND OTHERS— Defendants— 
Respondents. 

Punjab Pre-emption Act (/ 0 / 1238) .s. 80— /Vc- 
emption suit^Vendee in possession as kssce bcft*re sale 
’^Physica I possessmi—lAmitation, 

Where a vendee of land la, 00 the date of the sale* 
in physical posaeaslon of the land aa leasee, he oan- 
sot take phyaloal poaaesalon o! the land under the 
sale, within the meaning of section 30 of the Punjab 
Pre-emption Act, and limitation for a ault for pre- 
emption in reapeot of the sale would commence to 
run from the date of the mutation, [p. 59. ool. 1] 

• Tala Ram v. Lorinda Ram, 8 L. 301, 69 Ind. Gas. 
715 ; (1933) A L. U. (d) 31 followed. 

Miscellaneous second appeal from the 
decree of the District Judge, Hissar, dated the 
3rd April 1922, reversing that of the Munsif, 
Ist class, Hissar, dated the 11th May 1921, 
and dismissing the plaintiff's claim with oosts. 

Mr. N, C. Pandit, for the Appellant. 

Lada Hargopal, for the Respondents. 

JUDGMENT . — This is an appeal against 
a decision of the District Judge of Hissar, 
I 0-8 


dated the 3rd of April 1922, reversing a de- 
cision of the Munsif, dated the 11th of May 
1921, granting plaintiff a decree for possession 
by pre-emption. The learned District Judge, 
holding that the claim was barred by limita- 
tion, has dismissed the suit. It appears that 
on the 21st of June 1918 one Shah Muham- 
mad sold the land 'n suit with some other 
land to defendants 1 to 11 and father of de- 
fendants 12 and 13 for a sum of Rs. 5,800 
by means of a sale-deed which, however, has 
not been plaoed upon the record. On the 
8th of July 1919 defendants 1 to 13 are al- 
leged to have sold this land to defendants 14, 
15 and 16 for a sum of Rs. 3^1 and to have 
got mutation sanctioned in their favour on the 
18th of July 1919. The plaintiff thereupon 
brought this suifc for possession by pre-emp- 
tion on the ground that he was a biswedar in 
the village and that, therefore, he was entitled 
to pre-empt in preference to the defendants 
vendees who were not biswedars. The suit was 
resisted mainly on the ground that it was bar- 
red by limitation. Certain other pleas were also 
raised which, however, have not been decided 
by any of the Courts below, and it is, there- 
fore, unnecessary to mention them in this 
judgment. It was alleged that the sale, as 
a matter of fact, had taken place on the 21st 
of Juno 1918 ; that the sale was in favour of 
all the defendants; that the names of defen- 
dants 1 to 13 had been mentioned in the sale- 
deed only for.the sake of oonvenience, and that 
possession had been delivered to all the 
vendees including defendants 14 to 16 on the 
same date. It was consequently contended 
that the suit having been brought more than 
one year after possession was delivered it was 
barred by time. The trial Court rejected 
this plea and held that possession under the 
sale, as a matter of fact, passed on tho 18th of 
July 1919 when mutation was sanctioned. 
Tho learned District Judge did not agree with 
this hnding and held that the sale having 
taken place on the 2l8t of Juno 1918 as urged 
by tho defendants the suit was barred by Li. 
mitation. In my opinion the view of the learn- 
ed District Judge is clearly wrong, and this 
appeal must succeed. 

It appears that the defendants- vendees were 
already in possession of the land in suit before 
tho sale as lessees, and it is impossible to hold 
that they took possession of tho land under 
the sale when the sale was effected. lu 
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Dhanna v. Lekh Ram (1) it has been held by 
Mr. Justice Martin eau that it is impossible for 
a person to take physical possession of pro- 
perty of which ho has already got the physi- 
cal possession, and that time must run from 
the date of mutation under section 30 of the 
Pre-emption Act. Tala Bam v. Lorinda 
Ram (2) is also a case in point were under simi- 
lar circumstances it was hold that time 
began to run from the date of the mutation 
under the provisions of the Pre-emption Act 
and not before. In the present case it appears 
from an entry in the Eevenue Records that the 
sale in favour of the defendants was orally 
effected on the 8th of July 1918, and not on the 
21st of June 1918 as alleged by the defend 
ants. The defendants being already in physi- 
cal possession of the land sold, possession 
under the sale could not have passed before 
the mutation was sanctioned. The suit in 
the present case is, therefore, within time 
having been instituted within one year from 
the date of the mutation. As the other issues 
in the case have not been decided, a remand 
is necessary. 

I accept the appeal and, setting aside the 
decree of the lower Appellate Court, remand 
the case to that Court under O. XII, r. 23 of 
the Civil Procedure Code, for disposal of the 
appeal on the other issues. Court fee will be 
refunded, and other costs will be costs in the 
case. 

z, K. Appeal allowed. 

(1) 76 Ind. Oaa. 206. 

(2) 69 Ind. Oaa. 716 ; 3 Ii. 2C1 ; (1922) A. I. R 
(li) 31. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Appeal No. 869 of 1922, 
August 14, 23. 

Present Mr. Baker, J. C. 
BAKARAM and others— Plaintiffs - 
Appellants 

versus 

NARAYAN AND OTHERS— DEFENDANIS— 
Respondents. 

Familij arnnvgcment acted iipcm^Begviration. 


A Court of Equity will uphold a family arrange- 
ment whioh haa been aoted upon, even where legal 
forma have not been atrlobly complied with. 

[p. 69, Ool. 1] 

Oaae Law diaoueaed. 

Appeal against the decree of the District 
Judge, Hoshangabad, in Civil Appeal No. 34 
of 1922, decided on the 29th March 1922. 

Messrs- P. G. Diitt and U. R. Bodde, for 
the Appellants. 

Messrs M Qupta and R P. Awashy, for 
the Respondents. 

JUDGMENT. — The facts of this case are 
as follows. — One Dayaram was the owner of 
the property consisting of two villages. He died 
without issue in 1895 and the plaintiff, who 
was a distant relation, took possession. There- 
upon Dayaram's sister's sons, Ramu, Renglal 
and others, brought a suit for possession, in 
which they succeeded in getting an 8-annas 
share ’ of 'the property. Out of this Ramu and 
Renglal gave tJmrao, who is also a son of one 
of Dayaram 's sisters, a 1-anna share in each 
village by way of a family arrangement. They 
gave a similar share'to Moji, another nephew 
of Dayaram. 

Subsequently, the plaintiff ; purchased a 3- 
annas share in the villages from Renglal and 
Moji, and obtained possession of 2-aanas share 
but was unable to obtain possession of the re- 
maining 1-anna share, which was in possession 
of Umrao. He. therefore, sued for the posses- 
sion of it from the defendants 1—4 to whom 
Umrao had transferred it. The Subordinate 
Judge, Betul, dismissed the plaintiff's suit and 
on appeal the District Judge, Hoshangabad, 
confirmed the decree. 

The only points arising in appeal are as to* 
the execution and validity of Exhibit 8 D l, 
the document by which Umrao got a 1-anna 
share in a family arrangement. Both the 
Courts below have held this proved on tlte 
evidence of Renglal (D. W. 3) who is one of 
the executants. This is a finding of fact which 
will not be disturbed in second appeal. It is 
contended that the compromise was not refer- 
red to by Umrao in Suit No. 261 of 1913 
brought by him against the plaintiff. That 
suit, however, was based on Umrao's own* title 
as one of the nephews of Dayaram, and the 
question of a compromise between him and 
his cousins, the other nephews, had nothing to 
do with the suit. The suit was dismissed on 
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the ground that Umrao was not born at the 
date of Dayaram*s death in 1895, and was, 
therefore, not one of his heirs. 

That the oompromise was acted on is 
shown by the fact that Umrao’s name was 
entered in the Kevenuo Records. It is to be 
observed that by a similar arrangement a 
1-anna share was given to Moji, who is one of 
the plaintiff^s vendors. It is contended that 
the document required registration, that the 
lower Courts found that the plaintiff had no 
notice of it, and that, therefore, the plaintiff’s 
registered sale-deed is entitled to priority 
over it under section 50 of the Registration 
Act, and roferenco is made to Seth Bamlal v. 
Bhuria (1), Lalbeg Y.Vishnusa (2), and Dundya 
V. Ghenbasapa (3), all of which are casos re- 
lating to registered and unregistered sale-deeds 
or mortgage-deeds, and as to the necessity of 
registration reference is made to Pranal 
Anni v. Lalcshmi Anni (4), Muthayya v. Venka- 
tdratnam (5), and Kali Gharan Ohosal v. Bam 
Chandra Mandal (6), 

It is to he noted that in this case we are 
dealing with the case of a family arrangement 
which has been acted upon. It has been 
frequently held by the Privy Council and the 
High Courts that a Court of Equity will up- 
hold such a family arrangement provided that 
it has been acted upon, even where legal 
forms have not been strictly complied with. 
In this connection I may refer to Baldeo Singh 
V. Udal Singh f7), where a number of cases 
on the point are cited, and refer in particular 
to the passage on page 12 where it is said: 

“ Even if the petition of compromise required 
registration, it would still bo admissible in 
evidence as collateral evidence of the agree- 
ment which the plaintiffs seek to impeach, 
though it might not operate to effectuate a 
valid tratisfer of rights; and inasmuch as it 
h&s been acted upon and the parties have en- 
joyed benefits thereunder irrespective of what 
might have been or might not have been their 

(1) 1 19. li. E. 126. 

(2) 8 Ind. Gas. 63 ; 6 L. R. 82. 

(8) 9 B. 427 ; 5 Ind. Deo. (N. S.) 288. 

(4) 22 M. 608 ; 1 Bom. L. B. 894 ; 8 0. W. N. . 
486 : 26 1. A. 101 ; 9 M. L. J. 147 ; 7 6m. P. 0. J. 
616T8Iiid. Deo. (N. B.) 883. 

(6) 26 M. 668. 

(6) 80 0.738. 

(7) 68 Ind. Caa. 732; 43 A. 1; 2 U. P. Ii. E. (A) 
202; 18 A. L. J. 877. 


respective rights in the property from which 
they received those benefits, neither party can 
be allowed to resile from the arrangement 
then made.” In Mahomed Musa v. Aghore 
Kumar Ganguli (8), it was held that the acts 
and conduct of the parties founded upon the 
performance or part performance of such an 
agreement wore sufficient to make it operative, 
for “equity will support a transaction clothed 
imperfectly in these legal forms to which 
finality attaches after the bargain has been 
acted upon.” 

In this case the arrangement by which 
Umrao got a 1-anna share in the villages has 
undoubtedly been acted upon. The exe- 
cutants of Exhibit 5 D 1 are bound by it 
and cannot go behind it, and the plaintiff’ 
who derives his rights from one of them, 
Renglal, will also be bound by it. The title 
of Moji depends on the same family arrange- 
ment and is evidenced by the same document. 
If the plaintiff’ seeks to set aside the arrange- 
ment as regards Umrao, it must be held 
invalid as against Moji also, and, therefore, the 
plaintiff can derive no title by his purchase 
from him, and as the plaintiff is admittedly 
to possession of a 2-annas share, he would 
not be entitled to claim a 1-anna share of Moji. 
The plaintiff cannot base his claim on the 
rights of Moji and deny those of Umrao, 
when both rights arise out of the same 
transaction. 

I agree, therefore, with the lower Courts 
and hold that the family arrangment which 
was acted upon is valid and the plaintiff by 
his purchase from Renglal and Moji did not 
acquire any right to the share of Umrao. The 
result is that the appeal fails and is dismissed 
with costs, 

U. E> D. Appeal dismissed. 

(81 28 Ind. Oaa. 930; 42 0. 801; 17 Bom. L. E. 
420, 21 0. Ii. J. 281; 28 M. L. J. 648 19 0. W. N. 
260; 18 A. L. J. 229; 17 M. L. T. 143; 2 L \Y. 258; 
(1916) M. W. N. 621; 42 I. A. 1 (P. 0.). 
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SIND JUDICIAL COMMISSIONER S 
COURT. 

Misc, Appeal No. 11 of 1920. 

August 28, 1923. 

Present : — j\rr. B. C. Kennedy, J. C., and 
Mr. Madgowkar, A. J. C. 

JAN MAHOMED— Plaintiff— Appellant 
versus 

HAJI MUKHI GAZI and others 
—Defendants - Eespondents. 

Civil Procedure Code (Act V oj 1908), Sch i/, 
jpum Vl—Accmints^ suit for-^Arbitratton^ Larger 
sum a 20 (irdcd than mentioned in plaint ^Court's power 
to modifi) such award^Offtcer of Court a 2 ypoinUd 
arbitruior^Poivcrs of, and award by such arlnlrator — 
Award, finality of. 

Tbe mere fact ibab an arbUrator is an offloer of the 
Court doea not affect hia power or its exercise, nor 
does it justify his award to be scrutinized to a greater 
extent than tbe award of an independent person, 
[p. 60, col. 3 ] 

Where no misconduct of the arbitrator is proved 
the award is finol.and the Courts cannot set it aside, 
except for a patent error apparent on the very face of 
the award as made. [p. 60 ool. 2.] 

An award in a suit for accounts cannot be modified 
by the Court on the ground that the arbitrator has 
awarded a larger amount than that mentioned in the 
plaint, [p. 60, ool. 2.] 

Appeal from the judgment and decree of 
the Additional Judicial Commissioner [N. W. 
Kemp, Esq.) in Suit No. 255 of 1915. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr. 1\ 0. Elphinston, for the Bespondents. 

JUDGMENT. 

Madgowkar, A. J. C.— During the pen- 
dency of the suit, the Nazir who was a 
Commissioner was, on the application to the 
Court of the parties, appointed an arbitrator, 
and he made an award under which he held 
Bs. 12,162-13-0 due to the plaintiff-appeUant. 
The d^fei^dants-respondents objected to the 


award. The learned Judge below reduced the 
amount to Bs. 6,431. The plaintiH’-appellant 
appeals here. 

The main ground on which the learned 
Judge reduced the amount was apparently 
that tbe accounts had been taken by the 
arbitrator on a wrong basis. He further 
appears to have been of the opinion that the 
arbitrator in this instance being an officer of 
the Court, the award could be scrutinized to 
a greater extent than the award of an inde- 
pendent person. 

The award, however, falls under the Second 
Schedule of the Code of Civil Procedure and 
the only power to modify or correct it is 
under para. 12 of that Schedule. The fact 
that the arbitrator was an officer of the Court 
does not affect the power or its exorise. It is 
now well settled that where, as in this in- 
stance, no misconduct is proved, except for a 
patent error apparent on the very face of the 
award as made, tbe award is final and the 
Courts cannot set it aside. Of. Ghampsey 
Bhara & Co. v. Jivraj Baltoo Spinning and 
Weaving Go. (1) In the present instance it 
should be observed that the plaintiff has in 
his plaint estimated his claim at Bs. 8,000 
solely for the purpose of Court-fees and 
in para 9 he expressly stated that he was 
prepared to pay additional Court-fees if a 
larger sum is found due. The award, there- 
fore, is not outside the plaint or the reference. 
Whatever, therefore, the merits of tbe accounts 
between the parties and whether the Court 
would or would not have arrived at the same 
finding of fact on these accounts, it is not^ in 
our opinion, open to the Courts to modify the 
award on that ground, as the learned Judge 
below has in effect done. The parties with 
open eyes of their own accord deliberately 
ohose to alter the legal position of the Nazir 
from that of a Commissioner into that of an 
arbitrator. If so, they must accept the legal 
consequences of their own action . and accept 
the finality of the award on the fact at issue, 
^ namely, the amount due from the defendants- 
^ respondents to the plaintiff-appellant. 

(1) 78 Ind. Oas. 836 ; 4i M. L. J. 706 ; 26 Bom. 
L. R. 688 ; 11928) A. I. R. (P.O.) 66 ; (1023) M. W. N. 
•698 ; 60 0. 130 ; 47 B. 678 ; 83 M. Ij, T. 419 ; (1928) 
A. 0. 4$0 ; 60 I. A. 824 (P.O.). 
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The interefit awarded also appears to be 
within the reference. The result is that the 
apppeal must be allowed and ihe decree made 
in terms of the award. 

The respondents must bear all costs 
throughout. 

S. D. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Appeal No. 79i op 1920. 

March 29, 1923. 

Present : — Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

BAM RATTAN —Defendant— Appellant 
m}sus 

RAJA RAM— Plaintiff— AND SANTU and 
NARAINA— Defendants— Respondents. 

Punjab Prc-cmptim Act (I of 1919) s 33 (4)^Ctvti 
Pf'ocedtire {Act V of 190B) .s. PiT-cmption snit^ 

Failure to depof,it om'-fijih of purchascmmoney^Fjctcn- 
sion of t%me-^ Procedure^ 

Section 148 of the Civil Piooedure Code, vrbioh 
givea the Ooact a general power to enlarge the period 
fixed or granted for the doing of any act, is applicable 
to a case where the plaintiS In a pie-emption suit 
has failed to make the deposit required by aeotion 32 
of the Punjab Pre-emption Act wUhin the time fixed 
by the Court, [p. 63» ool. 3J 

The words '* bis plaint shall be lejeoled " in clause 
(4) of section 23 of the Punjab Pre-emption Act, read 
with the proirlsfon as to an extension of time con- 
tained in the same clause, means that the plaint 
shall be rejected if the Court should not deem it 
proper to allow further time, or, if the deposit is not 
iftade within such further time as the Court may 
allow- [p. 63, ool. 2] 

Where a plaintiff in a pre-emption suit falls to 
make ihe deposit required by seotion 22 of the Punjab 
Pre-emption Aot within the time fixed by ihe Court, 
hla plaint should not be rejeoted without afiording 
him an opportunity to iurnlah an explanation of his 
failure to make the deposit and oonaideriug the ques- 
tion whether time should or should nob be extended, 
[p. 63, ool. 2.] 

Second appeal from the decree of the Dis 
feriot Judge, Amritsar^ dated the 20th Marc]:\ 


1920, reversing tliat of the Subordinate Judge. 
2nd class, Amritsar, dated the 11th Novem- 
ber 1919. 

Pandit Sheo Narain, [1. B., for the 
Appellant. 

Bakshi Tek Ohand, for the Respondents. 

JUDGMENT.— -The question in this second 
appeal stated briefly is, whether the order of 
a Court of first instance rejecting a plaint 
under clause (4:) of section 22 of the Punjab 
Pre emption Aot (I of 1913) on the ground 
that the plaintiff pre emptor had failed to 
deposit l|6th of the purchase-money within 
the time allowed to him for that purpose, can 
be reversed on appeal if the first Court did not 
take into consideration the advisability of 
allowing further time. 

The order rejecting the plaint was made un- 
der the following circumstances 

The plaint was filed not by the plaintiff 
himself but by his Pleader Lala Duni Chand, 
and in his presence an order was endorsed 
thereon on the 19th May 1919 directing issue 
of summonses to the defendants for settlement 
of issues on June the 13th and requiring the 
plaintiff to deposit l|5th of the purchase- 
money on or before that date. The issues 
were eventually framed on the 16th July and 
then followed a few adjournments for evi- 
dence. It was on the 11th November that 
Counsel for the defendants drew the attention 
of the Court to the fact that the plaintiff had 
not complied with the order as to payment 
of l|5th of the purchase-money, and the 
Court on discovering this rejected the plaint 
straight away. The plaintiff appealed from 
this order, and his main grounds of appeal 
were, (1) that the order of the 19th May was 
nob complied with because it had not been 
pronounced, and (2) that the Court ought to 
have granted further time to deposit tho 
money. 

As to (l), the learned District Judge express- 
ed the opinion that tho j)laiubiff s Pleader 
Lala Duni Chand must bo assumed to have 
been made aware of the order, but that he did 
nob probably communicate it to his client. In 
respect of (2) he made the following i^maijLs: 

1 think that when the matter was brought 
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to the notice of the Court on November the 
11th, it should have called on the plaintiff’s 
mukhtar for some explanation as to why the 
amount had not been deposited, but the 
order does not show that this was done. 
There is, it is true, also nothing to show 
that any application was made by the 
plaintiff’s mukktar for an extension of 
time beyond his own affidavit in 
which he states that ho offered to de- 
posit the money if half an hour were 
allowed him for this purpose, but if this 
affidavit bo not relied on, the order itself 
shows that it was passed summarily. In 
accordance writh Narsingh Das v. Ohulan 
Nabi (1) the time could have been extended 
oven after the period for depositing the 
money had passed, and I think that, in the 
oircumstanoes of the case, there was sufficient 
reason for allowing the plaintiff a further 
opportunity. " 

As against the above conclusion, the argu- 
ment of the learned Counsel on behalf of the 
defendant-appellant is to the following 
effect : The order of the first Court rejecting 
tho plaint was perfectly legal and was one 
that it was bound to pass because the law is 
that if tho plaintiff fails within the time 
fixed by the Court to make the deposit his 
plaint shall he rejected. The plaint goes 
automatically if the deposit is not made. As 
the plaintiff failed to make the deposit 
the Court had no other alternative 
than to reject his plaint. This being so, the 
order was not liable to l)e interfered with by 
the lower Appellate Court. As regards the 
extenfidon of time, it was not the duty of tho 
first Court to call upon tho plaintiff to ex- 
plain why the money was not deposited 
within tho time fixed. It was tho plaintiff's 
own concern to give explanation and ask for 
an extension of time. If the first Court had 
refused to allow it in spite of the plaintiff's 
application for it the lower Appellate Court 
could in that case interfere with tho order 
of the first Court on the ground that there 
was sufficient cause for enlargement of 
time. " 

The learned Counsel concedes that the 
Appellate Court possesses the same power as 

. (1) Ind. Cm. 606: 78 P. R* 1909; 129 P. W.R. 1909; 
Hi F.-L. B. 1909. 


the first Court in respect of extension of time, 
and could reverse the order of the first Court 
if it were illegal or unjust. But he contends 
that before reversing it tho lower Appellate 
Court ought to have recorded the finding 
that tho order was wrong in law or unjust. 


In our opinion it is dear that the phrase 
“ his plaint shall bo rejected," read with the 
provision as to an extension of time, means 
that tho plaint shall be rejected if the Court 
should not deem it proper to allow further 
time. Therefore, the contention that the 
plaint goes automatically if tho plaintiff fails 
to make the deposit possesses no force. Accord- 
ing to section 22. clause (4), the plaint shall be 
rejected if tho plaintiff fails to make the depo- 
sit (1) within the time fixed by the Court, or 
(2) within such further time as the Court may 
allow to make the deposit. In the event of 
his failing to comply within the time origin- 
ally fixed and also within the one or more 
extensions of time that the Court may grant, 
the plaint shall be rejected. The mandatory 
phrase “ the plaint shall be rejected" occurs 
in O VII, r 11, Civil Procedure Code, 
also, and is interpreted in the same way with 
reference to clauses (b) and (c) of that rule 
where the Court fixes time to correct the 
valuation of a claim or to make good the deficit 
ency in Court-fee. Section 148 of tho Civil 
Procedure Code (which is new) gives the 
Court a general power to enlarge the period 
fixed or granted for the doing of any act, and 
this principle applies in all such oases. Thus, 
the argument that the first Court was bound 
to reject the plaint forthwith is untenable. 
But that Court appears to have taken this 
erroneous view of the law, for no sooner was 
it brought to its notice tliat the deposit had 
not been made than it rejected thp 
plaint before tho plaintiff could come to 
know what action it was going to take 
or before he could give any explanation 
or apply for an extension of time. Though 
the Court of the first instance may not extend 
time suo motu it should not all the same act 
with such celerity as not to allow the plaint- 
iff a moment for reflection or action. The 
language of the order shows that the plaintiff 
must have been taken ^ by surprise because 
the order runs tnus : — “ Zar pemjam was to 
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be deposited by the 13th June 1919 but 

nothing has been paid to this day 

Defence Counsel draws my attention to this 
fact to-day. I reject the plaint accordingly 
under section 22 of the Pre-emption Act.** 

The word ‘ accordingly * bears out the in- 
ference that the Court thought that the 
phrase * the plaint shall be rejected * meant 
that the plaint must be rejected and accord- 
ingly rejected it at once. We are of opinion 
that, under these circumstances, the lower 
Appellate Court was competent to reverse the 
order of the first Court on the ground that it 
was passed summarily under the impression 
that no other order could bo passed and that 
the first Court acted without applying its 
mind to the consideration of the circumstan- 
ces which might have led it to extend 
time. Therefore, wo dismiss the appeal with 
costs. 

z. K. Appeal dismtssed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Appeal No. 342 of 1922. 

September 7, 1923. 

Fresent : — Mr. Baker, J. C. 

Mst, GOWRA— Plaintiff— Appellant 
versus 

CHAITRAM AND ANOTHER— Defendants — 
Respondents. 

Central Provincen^ Tenaficy Act {I oj 1920), ss. 0, 
11— Tena^tcy^Eindu Law-^Succession by survivor- 
shipt whether appUcablc^Givil Procedure Code (Act V 
of 1908), jj. lOO^Second Appeal— Grounds, 

• 

The Hindu Law of Buooesaion by survivocahip and 
M to the vesting of a son’s interest by birth is not 
applicable to a tenancy governed by the Oentral 
Provinces Tenaney Act of 1920. [p. 63 Ool. 9] 

The general rule as to the grounds of Second 
Appeal is that a party is not entitled to a relief upon 
facts or documents not referred to or stated in the 
pleadings, nor on any ground which has never been 
considered, taken or tried in the Courts below, unless 
it is a pure point of law going to the question of 
jurisdiction of the lower Court and capable of being 
determined without a consideration of any other evi- 
enoe than that on the reoord. [p. 64, Ool. 1] 


Appeal against the decree of the Additional 
District Judge, Betul, dated the 31st March 
1922, in Civil Appeal No. 56 of 1921. 

Mr. S. JB, Oolchale, for the Appellant. 

Mr. Jt Sen, for the Respondent 1. 

JUDGMENT. — The plaintiff sued to re- 
cover possession of suit land on the ground 
that she was a tenant along with Sobliaram, 
defendant No. 2, father of the defendant No. 
1, and that she was dispossessed by the 
defendant No. 1. Both the Courts below 
dismissed her suit on the ground that her 
tenancy was not proved. 

The finding as to the tenancy is a finding 
of fact, and it is not a suit between landlord 
and tenant but between a person claiming to 
bo a tenant and a trespasser. It is contended 
that, so long as the defendant No. 2 is alive, 
his son, defendant No. 1, has no interest in 
the tenancy. A reference is made to Chanya 
V. Ukund Bao (1) in which it is held that the 
Hindu Law of succession by survivourship, 
and as to the vesting of a son*s interest by 
birth, is not applicable to a tenancy governed 
by the Oentral Provinces. Tenancy Act. This is 
the law in these Provinces, and, therefore, the 
defendant No. 1 has mo interest in the tenancy 
during bis father’s lifetime. The same principle 
may be deduced from section 11 of the pre- 
sent Tenancy Act : of. also section 6. Defend- 
dant No. 2 supports the claim of the plaintiff. 
He had passed to her a document, which has 
been referred to by the lower Courts, and the 
defendant No. 1, regarding this as a transfer, 
proceeded under section 46 of the Tenancy 
Act of 1898, but his application was rejected 
as time-barred. It is argued, therefore, that 
the plaintiff entered into possession of the 
land in suit by virtue of the arrangement bet- 
ween herself and the defendant No. 2, which 
defendant No* 2 admits, and that defendant 
No. 2 is a mere trespasser and has no title to 
the land, and that this attempt to establish 
his title has been rejected by the Revenue 
Court. Hence the plaintiff is entitled to 
possession. 

It is contended on behalf of the respond- 
ents that this plea is a new’case set up for the 
first time in second appeal and that the 
plaintiff cannot be allowed to take this posi- 

(1) 4N. L. B. 9. 
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tion. The suit in the lower Courts was based 
on title and title alone and not on possession, 
and reference is made to Kcmhaycdal Kunni 
V. Satiya (2) which lays down that an 
objection of mixed law and fact, where such 
fact is outside the findings arrived at by the 
Courts below, cannot be entertained for the 
first time in second appeal. The general rule 
as to grounds of appeal is that a party is not 
entitled to relief upon facts or documents not 
referred to or stated in the pleadings : cf. 
Muhammad Zahoor AU Khan v, Thikoorani 
Butha Koer (3), nor on any ground which has 
never been considered, taken or tried in the 
Courts below, cf. Sreemutty Dossee v. Banee 
Lalunmonee (4) unless it is a pure point of law 
going to the question of jurisdiction of the 
lower Courts and capable of being determined 
without the consideration of any other evi- 
dence than that on the record : sec Fakir 
Chand v. Aminda Chand Bhuttacharji (6). 

On reference to the pleadings I find that the 
plaintiff sued in ejectment as owner in posses^ 
sion, but on defendant denying her possession 
she applied for amendment of the plaint on 
18th July 1921. In her rejoinder of that date, 
while asserting that the land in question was 
acquired by her husband and defendant l*s 
father, she specifically referred to defendant 
having no interest in his father's fields during 
the life time of his father. She referred to 
the agreement between herself and defendant 
2 and to the rejection of defendant I’s appli- 
cation to the Bevenue Court for setting aside 
the alleged transfer by his father. It will 
thus appear that the plaintiff did state the 
facts as to the agreement between her and 
defendant 2 and as to defendant 1 having no 
interest in the land during his father’s life 
time and his unsuccessful attempt to get the 
transfer set aside. No alternative claim for 
possession was based on this, but, in the 
circumstances, I do not think that plaintiff 
is precluded from setting up this case in second 
appeal. There is no question of any new fact, 
and the facts relied on have been stated 
in the pleadings. It is a pure point of law 
capable of being determined without the con* 

(9) 1 N. li. B. 1. 

(3) 11 M. I. A. 468 at p. 476 ; 9 W. B. P. 0. 9 ; 9 
Suth P. 0. J. 107 ; 9 Sar. P. L. J. &20 ; 20 E. B. 177. 

(4) 12. M. I. A. 470 at p. 476 ; 11 W. B. P. 0.97; 

(6j 140. 686, 7 iBd. Deo. (N. B.) 368. 


sideration of any other evidence than that on 
the record. 

I am, therefore, of opinion that plaintiff is 
entitled to possession, as defendant 2 admits 
her right and defendant lisa trespasser whose 
right has been negatived by the Eevenue 
Courts. 

I set aside the decrees of the lower Courts 
and direct that plaintiff bo awarded posses- 
sion. The case must go back to the first Court 
for determination of the issue regarding mesne 
profits, which has not been decided. Parties 
to bear their own costs in the Courts below. 
Costs in appeal on respondent. 

G. u. D. Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 
No. 71 OP 1921. 

September 11, 1923. 

Present : — Mr. Justice Spencer and 
Mr. Justice Odgers. 

NATESA PILLAI— Appellant- 
Petitioner 
versus 

KANNAMMAL and others— Eespondents 

Civil Procedure Code {Act V of 1908) 0. XXII s, 3— 
Death of 'plaintiff after preliminary decree— Legal 
representative not brought on record — Abatement-^ 
Subsequent application to pass final decree. 

Where after the pasBing of a preliminary decree, 
the plaintiff dies and his legal representative does 
not^bring himself on the record within the time pres- 
oiibed, the suit abates and after suoh abatement, 
an application to pass a final decree if not made 
within the time provided by law is time-barred. 

A suit in which a preliminary decree is passed oon- 
tinues till the stage of final decree is reached. 

Subharayadu v. Jiamadasu 42 M. L. J. 801, and 
Lahshmi Achi v. Subramania Iyer, 89 M. 488, 
followed. 

Civil miscellaneous second appeal against 
the order of the Court of the Subordinate 
Judge of Negapatam in A. S. No. 33 of 1920, 
preferred against the Order of the Court of 
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fche District Munsif of Negapatam in I. A. 
No 1639 of 1918 in O. S No. 97 of 1912. 

Mr. K. S, Ghampakesa Iyengar, tor Appel- 
lant. 

Messrs.®. Eamaswami Iyer and T.V. Bama- 
natha Iyer, for Eespondent. 

JUDGMENT . — The appellant claims to 
be the legal representative of the plaintiff, 
who obtained a preliminary decree in a mort- 
gage suit in O. S. No. 97 of 1912. 

The plaintiff admittedly had died before 
this appellant applied on November 19th, 
1916 to be recognised as the heir of the 
plaintiff and to get a final decree passed. 

His application was dismissed on February 
9th, 1916 on account of his absence. 

. As he did not get himself brought on the 
record at that time, the suit abated under 
O. XXIIi r. 3 of the Code of Civil Procedure 
upon six months expiring after the plaintiff’s 
death ; and as he did not apply subsequently 
to have the abatement set aside, the present 
application, presented on October 10th, 1918, 
is out of time and incompetent. 

It is true that the District Munsif errone- 
ously held that the suit had not abated because 
the plaintiff’s .death occurred between the 
passing of the preliminary and the final 
decrees. But this Court has held in Lakshmi 
Achi V. Suhbarama Aiyar (1), that the suit is 
continued till the stage of final decree is reach- 
ed ; See also Dohoju Subbarayadu v. Musti 
Bamasasu (2), which is a direct authority for 
holding that after the abatement of the suit 
an application to pass a final decree, which 
is not made within the time provided by law, 
should be dismissed as time-barred. 

This Civil miscellaneous second appeal is, 
therefore dismissed with costs. 

• v.N.v. Appeal dismissed, 

(1) 29 Ind. Oaa. U2 ; 89 M. 488 ; 2 L. W. 408 ; 
88 M. Ii. J. 491 ; (1915) M. W. N. 827 ; 17 M. Ii. J. 
825. 

(2) 68 Ind. Oas. 942 ; 42 M. Ii. J. 807 ; 15 L. W. 
809 ; 80 M. L. J. 202 ; (1922) M. W. N. 876 ; 45 M. 
872 ; (1928) A. I. R. (M.) 287. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Appeal No. 71 of 1921. 
November 1, 1923. 

Present : — Mr. Wazir Hussain, A. .T. C., 

Mr. Neave, A. J. C. 

Must, EAJ DULARI— Plaintiff- 
Appellant 
versus 

Must, CHANDESHUR DEI and 
OTHERS— Defendants— Respondents. 

Rea J\id\ii9k\i2k^Pariie8 claimhig through the same 
person^ Limitation Act {IX of 1908), Sch. I, Art. 141 
^Suit for possession bp daughter ^Tramfer by widow 
inter vivoa , whether effects daughter's title. 

It ia a well aettled rule of law that when both 
partiaa in the Bubaequent litigation claim through 
the aame aama peraon, there ia no bar of res judicatay 
[p. 69 ool. 2]. 

Asghar Baza Khan v. Uuham'mad Mehdi Khan, 30 
0. 556 : 80 I. A. 71. 7 0. W. N. 482, 8 Sar. P. 0. J. 
489 (P. 0.) relied on. 

The limitation under Art. 141 of Boh. I to the 
Limitation Act ia 12 yeara and begins to run from 
the death of the female. Any dealings with the prop- 
erty by her, or her tranaferee daring her lifetime 
cannot afieot the title of her husbands* heirs whfoh 
doea not come into exiatenoe a moment earlier than 
her death, [p. 68, ool. 1.] 

Banchordas Vandravandas v. Parvatibcei, 23 B. 
726 ; 28 I. A. 71, 1 Bom. L. R. 607, 8 0. W. N. 621, 
7 Sar. P. 0. J. 043, 12 Ind. Deo. (N. S.) 486 P. 0. and 
Amrit Dhar v. Bindesri Prasad 23 A. 448, relied on. 

Appeal against a decree of the Additional 
Subordinate Judge, Fyzabad, dated 21st 
March 1921. 

Mr. Mohamed Ayub, for the Appellant. 

Messrs. A, P, Sen and H, K, Ohosh^ for 
the Respondent No. 1. 

Mr. Niamat Ullah, for the Respondents 
Nos. 2-1, 2-2 and 3. 

JUDGMENT. — This is a plaintiff’s ap- 
peal. Her claim for possession and partition 
of certain properties has partly failed and 
partly succeeded in the Court below. This 
appeal relates to that part of the claim which 
has failed. 

A short pedigree may be given here, — 

Chandra LalssMt. Lakhpati Dei, widow, died 
I on 30th April 1909. 

I I 

Ghandesar Dei, Deft. 1 Raj Du lari, Plaintifi. 

I 

Bameshar Prasad, deceased. 

The suit relates to the property of Chandra 
Lai. The details of that property are given in 
lists A, B, and C. attached to tho plaint. Chan- 
dra Lai died in the year 1876. His widow, 


1 0-9 
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Mt. Lakhpati Dei, died on the 20th April 1904. 
This ie a claim by Mt. Baj Dulari, one of the 
t'wo daughters of Chandra Xial, for a half share 
in the estate of her father. The chief defen- 
dant, Mt. Chandrasar Dei, is the other 
daughter of Chandra Lai. The defendants 2 
and 3 are transferees in respect of certain 
properties from Mt. Lakhpati Dei. The defen- 
dant 4 is a transferee in respect of one item 
from defendant No. 1. The lower Court has 
given a decree to the plaintiff in respect of 
items 4 to 6 of list A. and of item 1 of list C. 
Item 1 of list A. is now abandoned by the 
plaintiff, so is item 2 of list 0. The present 
appeal, therefore, relates to items 2, 3, 7 and 8 
of list A. and to all the items of list B. We 
have also before us cross-objections in respect 
of such of the items as have been decreed in 
favour of the plaintiff by the lower Court. 
These cross-objections were, however, with- 
drawn at the hearing of the appeal and, there- 
fore, no further notice need be taken of them. 

So much of the defence as is now material 
for the purpose of this appeal was, that items 

6 and 7 of list A. are wa^ property, that the 
plaintiff’s claim in respect of items 1, 2, 7 and 
8 of list A. was barred by the rule of estop- 
pel, the claim in respect of items 3 and 8 (list 
A.) was barred by time, and that the proper- 
ties mentioned in list B. being cJiaukis are 
not divisible. The findings of the learned 
Additional Subordinate Judge are as follows: — 
Items 2, 3, 7 and 8 of list A. belonged to 
Chandra Ijal but he made a waqf of item 7, 
which was consequently not partible; that the 
plaintiff is estopped from clainaing a share in 
items 2, 7 and 8 of list A on the allegation 
that they belonged to her father; that the 
claim in respect of items 3 and 8 of the same 
list was barred by limitation; that items 2, 3 
and 7 of list B. were not the properties of 
Chandra Lai, and that out of 57 pieces of 
items 8 and 9 of the same list 52 belonged to 
Chandra Lai but that no decree could be 
granted in respect of them for the reason that 
they were not sufficiently specified in the 
plaint. As regards items 1, 4, 5 and 6 of the 
same list he held that they were not divisible. 

We will first take up list B. Items 2, 3 and 

7 have been held by the learned Additional 
Subordinate Judge as not shown to have be- 
longed to Chandralial. We think that he is right 
in that oinnion. Beliance was placed in this 


Court upon Exhibits 9, A-1, 2, 3, 34 and 35 in 
support of the contention that these items be- 
longed to Chandra Lai. We have examined 
these documents carefully. None of them 
has even a remote bearing on the question 
under consideration. Exhibit 9 is a register 
of chaukis prepared in the year 1887. In this 
register the widows’s name is entered in res- 
pect of certain chaukis. Exhibit A1 is the 
Will which the widow made in favour of 
Bameshar Prasad, son of Mt. Ghandesar Dei. 
There is no description of any property in this 
Will. Exhibit 2 is a plaint by one Baghunath 
in a suit brought against the widow Mt, 
Lakhpati Dei and Bameshar Prasad claiming 
that the properties mentioned therein belong- 
ed to Chandra Lai and that the widow had 
no power to make a disposition in respect of 
them. No properties were specified in this 
plaint. Exhibit 3 is the written state- 
ment filed on behalf of Bameshar Prasad, 
minor, under the guardianship of his mother, 
Mt. Chandesar Dei, and also on behalf 
of Mt. Lakhpati Dei in answer to the plaint 
mentioned above. This written statement 
also does not specify any properties. The 
suit was dismissed (Ex. A-8). After the 
death of the widow, Baghunath brought a 
second suit for possession on the same title as 
against the two daughters of Chandra Lai. In 
the lists attached to the plaint of this suit 
(Ex. 34) he mentioned the items now under 
consideration as belonging to Chandra Lai. In 
answer to this claim Mt. Raj Dulari, the 
present plaintiff, filed a written statement 
(Ex. 35) in which she admitted the plaint 
allegations in respect of these properties but 
the plaintiff cannot prove her own admission 
in her favour. We were also referred to a 
portion of the evidence of Ganpat Prasad 
(D. W 4) in this connection. He stated that 
after the death of Chandra Lai, Mt. Lakhpati 
Dei became the proprietor. In the earlier 
portion of his evidence ho bad stated that he 
bad seen the properties in suit. We think that 
this evidence is too vague and insufficient to 
support the plaintiff's claim in respect of these 
items. 

Items 8 and 9 of list B. These items com- 
prise 16 chaukis at Nayaghat and 41 at Bam- 
ghat. The learned Additional Subordinate 
Judge has found that some 16 chaukis at 
Nayaghat and some 36 at Bamghat belonged 
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to Chandra Lai, but he has dismissed the 
plaintiff’s olaim in respect of them on the 
ground that there was no sufficient specifica- 
tion of them in the plaint. An application has 
now been presented to us aslring for leave to 
amend the plaint so as to introduce the num- 
bers of the 16 and the 36 chaukis found to 
have been the property of Chandra Lai. We 
do not think that we should accept this appli- 
cation because there is nothing to show that 
the numbers of the chaukis stated in this 
application are the numbers borne by the 
chaukis now in dispute but we think that the 
learned Additional Subordinate Judge should 
not have thrown out the plaintiff’s claim on the 
ground on which he has done. The defendants 
did not complain of tho want of specification. 
Both parties, wo think, knew very well what 
and which the chaukis were that belonged to 
Chandra Lai. Considering the nature of tho 
chaukis we think that the description given 
in respect of them as situate at Nayaghat and 
at Bamghat was quite enough in the circum- 
stances of this case. We are, therefore of 
opinion that the plaintiff is entitled to a 
decree in respect of the 16 cluiukis at Naya- 
ghat and 41 chaukis at Bamghat out of 
the 57 chaukis comprising items 8 and 9 of 
List B. 

Items 1, 4, 5 and 6 of list B, The olaim in 
respect of these items has been thrown out on 
the ground that they are not divisible. The 
nature of the chaukis and of a claim for parti- 
tion in respect of them has been considered 
by us in our judgment in First Civil Appeal 
No. 22 of 1921 just now decided. For the 
reasons stated therein, we are of opinion that 
the plaintiff is entitled to a half share in 
these items. 

Now we come to List A. Items 2, 7 and 
8 are houses. The claim in respect of them 
has been dismissed on the ground of estoppel. 
The only estoppel now roliod upon before us 
is one of res jiidioata. This matter is discuss 
ed by the learned Additional Hubordinate 
Judge in his finding on issue No. 8. It appears 
that Anand Bahadur, and Biameshar Prasad, 
members of a joint Hindu Family, brought a 
olaim against tho present plaintiff, who is tho 
widow of Lai Bahadur, brother of Anand 
Bahadur, for the recovery of certain proper- 
ties including those now under consideration. 
In answer to that olaim the plaintiff pleaded 
tbe^t these items were the ezolusive property 


of her husband Lai Bahadur and were not 
joint family property. The plaintiffs to that 
suit succeeded, the Court having held that 
these items were the joint family property. 
Exhibit A2 is the plaint, Exhibit A3 is the 
written statement and Exhibits A4 to A6 are 
the judgment and decree in that suit. We are 
of opinion that there is no bar of res judicata. 
The title to the properties is claimed through 
Chandra Lai. The plaintiff and the defendant 
No. 1 are both claiming through him. It is a 
well-settled rule of law that when both parties 
in the subsequent litigation olaim through the 
same person there is no bar of of res judicata. 
See the decision of the Privy Council in the 
case of Asohar Beza Khan v. Muhanmad Mehdi 
Husain Khan (1). On the merits, the learned 
Additional Subordinate Judge has found that 
these items belonged to Chandra Lai. We, 
therefore, hold that the plaintiff is entitled to 
a decee in respect of items 2, 7 and 8 of 
list A. 

Items 3 and 8 of list A, The claim in res- 
pect of these two items is thrown out by the 
Court below on the ground that it is barred by 
limitation. As regards item 8 it applies Article 
134, and with regard to item 3 it applies Article 
144 of the Indian Limitation Act. As to item 
8, it appears that the widow made a mortgage 
by way of conditional sale to one Bam Na- 
rain (Exhibit A 42). Afterwards, the mortgagee 
obtained a decree for foreclosure on the basis 
of that mortgage against the widow on the 
17th May 1888 (Exhibit A 44). On the 8th 
March 1889 he sold it to one Bisheshur (Ex- 
hibit 25.) As to item No. 3, it appears that 
the widow made a mortgage to Anand Baha- 
dur on the 12bh August 1884 (Exhibit C4). 
Subsequently, on the 4bh February 1917, the 
mortgagee mortgaged it to one Pahlad Dass 
professing bo be the owner of that property 
(Exhibit C5). Pablad Das brought a suit 
on the foot of his mortgage and put the 
property to sale. The defendant No. 3 
purchased it. Wo are opinion that the proper 
Article applicable to the olaim in respect 
ot both those items is Article 141 of the 
Indian Limitation Act. That Article speci- 
fically relates to a case for possession of im- 
moveable property by a Hindu or Muhammad- 
an entitled to tho possession of that property 
on the death of a Hindu or Muhammadan 

(1) 80 0. 666; 80 1. A. 71; 7 0. W.N- I8i; 
8 Bar P. 0. J. 489 (P. 0 ). 
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female. The limitation under that Article 
is 12 years and begins to run from the date of 
the death of the female. The widow of 
Chandra Lai died within 12 years of the date 
of this suit and the plaintiff's title to the 
possession of her father's property arose 
only on the death of Chandra Lai’s widow. 
Any dealings with this property by the widow 
or her transferees during the lifetime of the 
widow could not affect the daughter's title 
which did not come into existence a moment 
earlier than the death of the widow. The 
leading case on the subject is the decision of 
the Privy Council in Banchordas Vandravan- 
das V. Parvartibai (2). The other case to 
which we may refer is that of Amrit Dhar v. 
Bindesri Prasad (3). We, therefore, hold that 
the plaintiff is entitled to a decree for a half 
share in these items. 

Item 7 of list A. As regards this item we 
think that the decision of the learned Addi- 
tional Subordinate Judge is right. He has 
held that it is waqf property. The matter is 
discussed by him under issue No 6. For the 
reasons given in his judgment, which need not 
bo repeated here, we agree with him that 
the property is loaqf in its true sense of the 
word and cannot be made the subject of par- 
tition. The plaintiff's claim in respect thereof 
must fail. 

Wo, therefore, allow this appeal and modify 
the decree of the Court below by giving a 
decree to the plaintiff in terms of her plaint 
in respect of the properties which we have 
held in this judgment the plaintiff is entitled 
to in addition to the properties decreed to her 
by the learned Additional Subordinate Judge. 
The plaintiff will get her costs in proportion 
to her success in both the Courts. The cross- 
objections are dismissed but without costs. 

G. H. Appeal allowed, 

(2) 28 B. 726 ; 1 Bom. L. R. 607 ; 8 0. W. N. 
621 ; 26 I. A. 71 ; 7 Bar P. 0. J. 648(P. 0.) ; 12 Ind. 
Deo. (N. 8.) 486 (R C.) 

(8) 28 A. 448 ; A. W. N. (1901) 188. 


LAHORE HIGH COURT. 

Civil Appeal No. 1805 op 1919. 

March 27, 1923. 

Present : — Mr. Justice Marbineau, and Mr. 

Justice Zafar Ali. 

GELA RAM and others— Plaintiffs— 
Appellants 
versus 

SOHNA RAM and others— Defendants— 
Respondents. 

Punjab La^ul Revenue Act (XVII of 1887) s. 168 
(i) (17). (18) ^Jurisdiction of Civil and Revenue 
Courts^ Partition^Suit for declaration that certain 
lands are shamilat, whelher cogmsablc by Civil Courts, 

A suit for a declaration that certain lands are 
sha milat and should be partitioned on that baa is is 
not a suit contesting the mode of partition and does 
not fall within the purview of olauaea (17) and 
(18) of aeotion 168 (2) of the Punjab Land 
Revenue Act The oogniaanoe of such a suit by a 
Oivil Court ia not, therefore, barred, [p. 7 0 ool. IJ 

Singa Ram v. Data Rum, 67 Ind. Oaa. 240 ; 8 L. 4 
(1922) A. I. R. (L.) 88 ; 4 U. P. L. R. [L ] 72 ; 68 & 
T’O P‘ L, R. 1922 ; Ahmad Khan v. Bahadarp 88 P. R. 
189‘2 ; Devi Dyal v. Ahmad JC/ittW, 44 P. R. 1908 ; 
91 p. L. R. 1908 ; 14 P. W. R. 1908 ; Khuda Baksh 
V. Din, 6 Ind. Caa. 486 ; 3 P. L. R. 1910 ; 

1*6 P. W. R. 1910 ; Munnagir v. Hazari, 2 P. R. 
1895 ; (Rev.) ; Taja v. Tara Chand, 1) P. R, 1896 
(Rev.) » Dewa Singh v. Musammat J await, 39 P. B. 
1892. distingushed. 

Second appeal from the decree of the Dis- 
triofc Judge, Jbang, afc Sargodba, dated tbe 
19tb May 1919, affirming that of tbe Subor- 
dinate Judge, let Class, Jbang, dated the 10th 
February 1919, dismissing the claim with 
costs. 

Bakhshi Tek Chand, for the Appellants. 

Dr. O. 0. Narang, for the Respondents. 

JUDGMENT. — ^The parties in this litiga-* 
tion are tbe male lineal descendants of one 
Sobha Ram, who had four sons. The plaint- 
tiffs are the offspring of one of them and the 
defendants of the remaining three. These 
plaintiffs and defendants were among the 
members of the proprietary body of tho vill- 
age Nika Daultana, and as such were co-shar- 
ers in the shamilat of that village. In the 
Settlement of 1902, proceedings for parti- 
tion of the entire shamilat were set on foot. 
In the course of those proceedings two ques- 
tions arose for decision, i,e,, (1) what was the 
share of Sobha Ram’s descendants, and (2) how 
that share was to be divided among them, 
Tbe plaintiff's claim was that it sfhould be 
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iivided in proportion to proprietary lands or 
evenue paid thereon {hasab rasad khewat) 
vhile the defendants demanded partition on 
incostral shares. The present defendants 
Qstituted a civil suit to have the matter 
leoided, but while that siut was pending the 
parties executed an agreement’to the effect that 
)artition of the shamilat might bo completed as 
ar as' the other co-sharers were concerned, but 
hat a separate shamilat patti to be called 
)obha Barn’s patti should bo coustituted 
if the area that should fall to the share 
if the descendants of Sobha Earn to be 
partitioned after the decision of the civil 
uit. The revenue authorities accepted this 
igreement, but, instead of allotting to the 
lesoendants of Sobha Ram one plot of land 
.nd naming it patti shamilat Sobha Ram, they 
Hotted to them three separate holdings 
Jos. 38, 39 and 41 and included the same 
mong proprietary holdings, showing all the 
escendants of Sobha Ram as co-owners of 
ach holding. The civil suit was finally 
eoided in 1908 by a Division Bench of the 
Jhief Court which upheld the contention of the 
resent defendants that the shamilat was to 
e divided on ancestral shares. On the 12th 
uno 1916 the present defendants applied for 
artition of hhata No. 38 only, but the 
laintiffs objected that this was not khewat 
md, but a portion of the shamilat of the 
escendants of Sobha Ram, that shamilat could 
ot be partitioned piecemeal, and that the 
lode of partition to be followed was that laid 
own in paragraph (1) (a) of the Wajib uharz, 
ooording to which every oo -sharer in the 
hamilat was entitled to retain at partition 
be land already in his possession. Paragraph 1 
b) of the Wajib-uharz is to the effect that in 
artition of khewat land possession is to be 
isregarded. Thus, there were two separate 
ules for partition of shamilat and kheioat 
inds; The revenue authorities, however, 
isallowed the plaintiff’s objection on the 
round that as, according to the revenue ro- 
ords, the land comprised in the holdings was 
hewat and not shamilat, it could not be 
lartitioned but as khewat land, l^eeling 
ggrieved at this decision the plaintiffs appoar- 
d in the Civil Court to obtain a declaration to 
he effect that the lands comprised in the 
oldings in question were shamilat and were 
able according to the agreement of the parties 
0 the partitioned as such. The defendants 


raised the preliminary objection that the suit 
was one to contest the mode of partition and 
was,'therefore, not cognizable by a Civil Court. 
The Courts below upheld this contention and 
came to the conclusion that the suit was 
barred by clauses 17 and 18 of section 168 of 
the Land Revenue Act (XVI of 1887) as its 
object was to contest the mode of partition. 
The suit was accordingly dismissed. The 
plaintiffs have come to this Court in second 
appeal and it is contended on their behalf that 
the question involved in the suit is one of 
title and that the mode of partition will 
depend upon the decision of that 'question. 
Wo are of opinion that this contention must 
prevail. 

Though the plaintiffs seek declaration to 
the effect (1) that the lands in suit are shami- 
lat and are liable to partition according to 
clause 1 (a) of the Wajib-ul-arz, and (2) that 
the defendants are not entitled to claim parti- 
tion piecemeal, what they really require is a 
declaration that the lands are shamilat, be- 
cause if they are shamilat the clause of the 
Wajib-ul-arz relating to partition of shamilat 
must necessarily apply to partition thereof, 
and they must all be brought in the hotch- 
pot for equality of division. Now, the ques- 
tion whether certain lands are shamilat or not 
can by no stietch of language be called one 
as to the mode of partition, though in the 
present case the mode of partition will depend 
on the answer to this question. The learned 
Counsel for the defendants-respondents main- 
tains that the suit was one to contest the 
mode of partition and cites ruling Singa Bam 
V. Data Bam (i); Ahmed Khany. Baha- 
dur (2) ; Devi Dyal v. Ah 7 ned Kh^n (3) ; 
Khuda Baksh v. Kaim Din (4) ; Munnagir v. 
Hazari (6) ; Taja v. Tara Chand (6) ; Dewa 
Singh V. Musammat Jawali (7), in support of 
his contention. But none of these rulings is in 
point. Ho further contends that the suit 
for a declaration was not competent under 

(1) 67 Ind. Oaa. 240 ; 3 L. 4 ; (1922) A. I. R. (L.) 
88 ; 4 U. P. Ii- R. (L). 72 ; 63 & 70 P. Fj. R. 1922. 

(2) 88 P. B, 1892. 

(3) 44 P. R. 1908; 91 P. L. R. 1908 ; 14 P. W. R. 
1908. 

(4) 6 Ind. Oaa. 486 ; 8 P. L. R. 1910 ; 16 P. W. 
R. 1910. 

(5) 2 P. B. 1895 Rev. 

(6) 11 P. R. 1898 Rev. 

(7) 89 P. B. 1899. 
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section 43 of the Specific Belief Act because no 
consequential relief was asked for. But all 
that the the plaintiffs claim is that the lands 
in suit should be treated as shamilatf and 
as the Revenue authorities refused to treat 
the lands as such they bad no other alterna- 
tive than to bring this suit. Therefore, we 
hold that the suit is cognizable by a Civil 
Court, and, accepting the appeal, we reverse 
the judgments and decrees of the Courts 
below and remand the case for decision on 
the merits, costs will abide the event. 

Appeal accepted, suit remanded, 

z. K. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 3 
OF 1922. 

September 17, 1923. 

Present : — Sir Walter Salis Sobwabe, K.C., 

Chief Justice, and Mr. Justice Waller. 

ITIKYALA PEDDA ASWATHAPPA 
—Appellant-Petitioner 

versus 

ANKX3LUGADU and others— Respondents 
—Counter Petitioners. 

Tra^isfer of Property Act (IV of 1882) s, SS-- Civil 
Procedure Code Act {V f 1908) 0. XXXI rr. fi, 12— 
Mortgage decree wider e, 88, subsequent to passing 
of Civil Procedure Code of Order absolute — 

Final decree^Execution proceedings. 

Where a mortgage deoree was passed In 1908 
under the old ptooedore of seotion 88 of the Transfer 
of Property Aot, the prooeedinga thus started must 
be oontlnued under that Aot, though the new Code 
ol own Prooedure had oome into operation. 

Eaniasami Eeddi v. Sahkappa Eeddi (1) 48 Ind. 
Gas. 752 : 85 M. Ii. J. 194 followed. 

The mere faot that an order absolute for sale 
instead of a final decree for sale ia passed does not 
render the execution proceedings invalid. 

Appeal against the appellate order of the 
Court of the Subordinate Judge of Anantapur, 
dated the Slst January 1921, in A.S. No. 255 
of 1920. preferred against the order, dated the 
19th October 1920 of the Court of the District 
Munsif of Anantpur in B. P. No. 493 of 1920 
in O.S. No. 168 of 1904 on the file of the 
Court of the District Munsif of Penukonda. 

Mr, B, Somayya, for the Appellant. 

Respondents unrepresented. 


JUDGMENT. 

The Chief Justice. — In this ease a mort- 
gage deoree was obtained in November 1908 
under section 88 of the Transfer of Property 
Aot which then applied. By the terms of that 
deoree, if the amount of the mortgage was not 
paid by a certain date, the mortgaged proper- 
ty could be brought to sale. In 1911 an 
applioation was made to make the order ab- 
solute, which was the prooedure prescribed 
under the Transfer of Property Aot, and an 
order was passed. In 1914, 1915 and 1917 
unsuccessful attempts were made to bring the 
interest of the mortgagor in the mortgaged 
property to sale, and the applioation which 
resulted in this appeal was launched in 
August 1920. An order was made for sale by 
the District Munsif in October 1920. The 
mortgagee having got his order after all those 
years was met by an appeal to the Subordi- 
nate Judge in which it was alleged — and it had 
been alleged before the District Munsif also — 
that the execution proceedings were all void 
ab initio because he had not obtained a proper 
final deoree in his mortgage suit. That was 
based on the fact that, between the date of tho 
original deoree in 1908 and the date of his 
application to make that deoree absolute, the 
sections of the Transfer of Property Act 
dealing with the matter had been repealed 
and their place taken by the Code of Civil 
Prooedure, 1908, O, XXXIV, which by 
r. 6 (2) requires, first of all, a preliminary 
deoree to be obtained and if the money is not 
paid by the date named in the preliminary 
deoree then an application shall be made to the 
Court, and, instead of the decree for sale being 
made absolute, as used to be the practice, a 
final decree passed. The learned Subordinate 
Judge found that that point was a good one 
and, therefore, these execution proceedings 
have got to be taken all over again. In my 
judgment he was wrong. It is quite clear that 
where proceedings of this kind were started 
under the old prooedure of the Transfer of 
Property Act they aro to be continued under 
that Act although, meanwhile, the new Code 
of Civil Procedure has oome into operation. 
There is a clear authority for the proposition 
in Bamasami Beddi v. Sahkappa Beddi (1) 
Further, it seems to mo, even apart from 
that somewhat obvious ruling, it will be 

(1) 48 lad. 0»8. 788 ; 86 M. £i. J. X94. 
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quite impossible at this stage to hold that an 
order which ex hypothesi was made accident- 
ally in the form of making a decree absolute 
instead of in the form of making a decree 
final could he disregarded or set aside. 

This appeal must be allowed with costs 
here and in the Court below, the District 
Munsif's order being restored. 

Waller. J. :^I agree and I have nothing 
to add. 

V. N. V. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Appeal No. 3 of 1921. 
September 19, 1923. 

Present B. C. Kennedy, J. C., and 

Mr. E. Eaymond, A. J. C. 

AMIRBUX— Appellant 
versus 

J AN IM AL —Respondent. 

BegisinUion Act {XVI of 1908) s. 9 {l)-~^Cofiditional 
agriement to execute kasct if compulsorily registrable, 

A conditional agreement to execute a lease is not 
an agreement within the meaning ol a. 8 (7) of the 
Begiatration Act, which contemplates a present 
demiae and is not, therefore, compulsorily registr- 
able. [p. 37 001 . 1.] 

Purmananddas Jiwandas v. Dharsey Virji, 10 B 
101, 5 Ind Dea (N.S.). 468. relied upon. 

Appeal from the judgment and decree of the 
District Judge, Larkana, dated the 12th Novem 
ber 1920. 

Mr. Lunidaram Tthimdas, for the Appel- 
lant. 

Mr. Suganlal H, Jeswani, for the Respon- 
dent. 

JUDGMENT . — In this case Janjimal was 
bolding certain land belonging to the defendant 
Amirbux under a lease for five years executed 
in January 1916. On the 6th of March 
1917 Janjimal and Amirbux are said to have 
entered into an arrangement whereby under 
certain circumstances Janjimal would be en- 
titled to extend his holding for a further period 
of five years from the expiration of the current 
lease. The defendant failed to execute the 
lease as required and the plaintiff thereon 
brought an action for specific relief, directing 
that the defendant should execute the lease as 


called for by the agreement of the 6th of 
March. The Court of the first instance 
found that the document in question of the 
6th March 1917 was an agreement to lease and 
was, therefore, complusorily registrable under 
the Registration Act. Not being so register- 
ed, it could not be admitted in evidence. In- 
asmuch as the agreement was reduced to 
writing, no other evidence to prove it was 
admissible, therefore, it found that the allega- 
tion as to this agreement to lease was not 
proved and it, therefore, dismissed the suit. 
The matter went up on appeal to the District 
Judge of Larkana and he held that this 
document is not an agrmeement to lease 
within the meaning of section 2 of the 
Registration Act and he held, therefore, 
that it was not compulsorily registrable and 
it was, therefore, improperly excluded from the 
evidence. And he, therefore, set aside the 
decision of the lower Court on the preliminary 
point and ordered the lower Court to dispose 
of the matter on the merits. The defendant 
comes here on appeal. 

It is, perhaps, rather singular when the 
whole case turns exclusively on the inter- 
pretation of the document of the 6th of March, 
that no copy of it has been laid before us. 
We are not sure we ought not to dismiss this 
appeal purely on the ground that the appellant 
had furnished to us no material on which we 
could decide the interpretation of the document 
of the lower Court is incorrect. But, apart 
from that, and going solely on the account 
given of it in the papers before us, it would 
appear that the finding of the lower Appellate 
Court is correct. The earliest ruling in this 
matter is that of Purmananddae Jiwandas v. 
Dharsey Virji (1) and that ruling, except in 
Madras, has been generally followed. The effect 
is that it is only when a present demise is con- 
templated that an agreement to execute 
a lease is an agreement to lease under 
section 2 (7) of the Registration Act. And 
this seems a natural interpretation because it 
would appear that it is only in such cases 
that registration would be necessarv to pro- 
tect the interests of the intending purchaser 
of the land. In the present case, there was 
no agreement to make a present demise. It 
is not the case that it was intended that the 
current lease should be surrendered and the 

(X) 10 B. 101, 5 Ind. Dso. (M.a.) 466. 



72 


INDIAN OASES 


[1924 


MULIA V, PARTAB 

new lease should be immediately entered into. 
The intention was that two and half years 
later, if certain conditions were fulfilled, the 
lessor should grant a fresh lease to the actual 
tenant. It was possible that those conditions 
might not have been complied with and the 
lessee might have failed to qualify for this 
lease. It was also net possible to definitely 
fix the conditions of the lease because part of 
the terms contemplated necessitated the tak< 
ing of the accounts and the ascertaining what 
was due on either side under the old lease. 
It does not appear that the parties intended to 
frustrate the Registration or Stamp Laws in 
any way. There is nothing, therefore, to cause 
us to suppose that the fresh transaction was 
intended to supersede the old lease and to 
create a fresh tenancy. And, therefore, the 
defendant was not in a position to transfer 
any property to the appellant at the moment 
because he was not seized of it. The agree- 
ment was merely a conditional agreement to 
execute a lease and not an agreement to lease. 
It appears to us, therefore, that this document 
was not compulsorily registrable under the 
Registration Act and should not, therefore, 
have been excluded by the first Court and 
that, therefore, the order of the lower Apx) 0 l- 
late Court is correct. 

We, therefore, dismiss this appeal with 
costs. 

P. B. A. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT, 

Miscellaneous Appeal No. 20 of 1922. 

September 12, 1923. 

Present : — Mr. Baker, J. C. 

Must. MULIA — Decree-holder — 
Appellant 
versus. 

PARTAB—Judgment-debtor— 

Respondent. 

Civil Procedure Code {Act V of 1908), ss. 161, 
162, 0. XXMl r. ^^Tjimitatmi^h\}meni jurisdic- 
tion— -Compromise of appeal out of Court^Appcal 
dismissed— Help of Court. 

Tliete !a no limitation foe an application under 
section 152 of the Civil Prooedum Code. [p. 76 oof. 1.] 
A Court oannot invoke it<) inherent jurisdlotion 
where there is a provision in the Code which would 
meet the nooeefilty of the oaee. [p. 78 ool. 2.] 


if, as the result of a com prom lee effeoted out of 
Court, an appeal is withdrawn unconditionally and 
is consequently dismissed, the parties oannot get 
help from Court if one of the parties resiles from the 
oompromise. [p. 74 ool. 1.] 

Appeal against the decree of the District 
Judge, Hoshangabad, dated the 26th April 
1922, in Civil Appeal No 8 of 1921. 

Mr. G. B. Parakh, for the Appellant. 

Mr. W. R. Purnaik, for the Respondent. 

JUDGMENT.- -The facts are simple. 
The appellant Mt. Mulia brought a suit for 
possession of certain land against the non- 
applicant and obtained a decree, Suit No. 272 
of 1920. The defendant appealed and the 
appeal was registered as No. 8 of 1921 in 
the Court of the District Judge, Hoshang- 
abad and notice issued to respondent. On 
24th February 1921 the appellant’s plead- 
er withdrew the appeal, saying the case 
was compromised. The appeal was oonsO' 
quently dismissed. Respondent is not shown 
to have been present. On the same day the 
compromise was filed, but was not incorporat- 
ed in the decree, as the appeal had already 
been dismissed and no enquiry was made as 
to respondent’s admitting the compromise, as 
the appeal had been withdrawn. The plaintiff 
then applied for execution of the original 
decree, which of course stood untouched and 
notice being issued to the judgment-debtor he 
set up the compromise (by which he was to 
remain in possession) as a bar to execution. 
The executing Court enquired into the 
oompromise and for various reasons decided 
the case adversely to the judgment-debtUr 
on 21st November 1921. Thereupon the 
judgment-debtor appealed to the District 
Judge, Hoshangabad, the appeal being No. 

2 of 1922 filed on 3rd January 1922, 0n 
20th February 1922 the judgment-debtor 
(defendant) also filed an application to amend 
the decree in appeal No. 8 of 1921 on the 
ground that he got the appeal dismissed 
through fraud on the part of the plaintiff’s 
Mukhtyar. Notice was issued to the respon- 
dent in both these appeals and they were 
decided on 26th April 1922. In appeal No. 8 
of 1921 the District Judge held that the com* 
promise was really made and that the decree 
of the lower Court should be modified in 
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terms of it. In appeal No. 2 of 1922 it was 
held that in view of the order in appeal No. 8 
of 1921 execution be stayed. 

The present appeal is by plaintiff aj^ainst 
the decree in appeal No. 8 of 1921, and it is 
to be noted that there is no appeal or applica- 
tion for revision against the order in appeal 
No. 2 of 1922. Nor can any order passed in 
the present appeal affect the order in that 
appeal, even though that appeal was decided 
on the reasons given in the order in appeal 
No. 8 of 1921, between the same parties. 

The next question is whether the District 
Judge had power to reopen appeal No. 8 of 

1921 and what was the nature of his proceed- 
ings, Originally, the present appeal was filed 
as a Revision application, but my learned pre- 
decessor held that it should be treated as an 
appeal under O. KLIII, r.l (m), Civil Procedure 
Code, that is, an appeal against an order under 
r. 3 of O. XXIII, recording an agreement, 
compromise or satisfaction. It is not contend- 
ed that any application would lie under O. 
XX 11 1, r. 3, in a suit which had long been 
decided at the date of the application. It is also 
clear that no such application was made. It 
is contended on behalf of the appellant that 
the District Judge had no power to alter or 
review the order dismissing tho appeal. 

The appeal was withdrawn by the appellant. 
No application was made that a decree should 
be passed in terms of the compromise. No 
such decree could have been made without 
enquiry and the evidence of the respondent. 
Consequently, the Court passed an order in 
terms of the appellant’s request, which cannot 
be altered, 

. The application was for amendment of the 
decree. Tho order sheet of 20th February 

1922 shows that this was so and the notice 
issued to the respondent was to show cause 
wliy the decrees should not be amended. It 
cannot be considered as one for review. It is 
only stamped with an S-annas stamp. The 
application itself does not state under what 
provision of law it is made, but from the order 
sheet it appears to have been treated as an 
application for amendment of tho decree. 

Under section 152 of the Code, clerical or 
arithmetical mistakes in judgments, decrees or 
orders, or errors arising therein from any acci- 
dental slip or omission may be corrected at 
any time. 

I C-io 


There is no clerical or arithmetical mistake 
in the order dismissing the decree, and no 
error arising from any accidental slip or omis- 
sion. It is quite clear that tho appellant 
withdrew tho appeal without asking that the 
decree of the lower Court should be modified 
in accordance with the compromise. The com- 
promise was put in tho same day and the 
endorsement of tho District Judge on it is ; 

Admitted. Presented to-day by Mr. Bohari- 
lal. The case has been dismissed as appellant 
has withdrawn, but he desires this to be put 
on record to show that tho case was settled 
out of Court.” 

The Court was not, therefore, asked to in- 
corporate this compromise in the decree, 
which, as I have said, could not have been 
done without enquiry or the consent of the 
other party, who does not appear to have 
been present to admit the oompromise. 
►Section 152, Civil Procedure Code, therefore, 
does not seem to apply. 

The learned pleader for the appellant relies 
on section 151, Civil Procedure Code, referring 
to the inherent power of the Court to make 
such orders as may be necessary for the ends 
of justice to prevent abuse of the process of 
the Court. 

No question of preventing abuse of the pro- 
cess of the Court arises here, and the ques- 
tion is whether the Court bad power to make 
such an order for the ends of iustioo. 

It has been held in Abdul Karim Aim 
Ahmed Khan Ghaznavi v. Allahabad Bank, 
Limited (1) that a Court cannot invoke its 
inherent jurisdiction where there is a provi- 
sion in the Code which would meet the neces- 
sity of the case. 

Now, in the present case it was open to tho 
defendant-appellant to have asked the Appel- 
late Court to modify the decree in the terms 
of the compromise and if the Court was satis- 
fied that the compromise was lawful and had 
been entered into by respondent, the decree 
would have been modified accordingly, other- 
wise the appeal would have been disposed of 
on the merits. The appellant, however, as has 
been shown, did not do this but withdrew his 
appeal unconditionally. The Court had, there- 
fore, no option but to dismiss the appeal, leav- 
ing the decree of tho lower Court standing as 

(1) 41 Ind. CA3. 6J8 ; 44 G. 929 ; 91 0. W. N. 877 ; 
98 0. L. J. 49 (F- B.). 
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ib was, and I am of opinion thab the appellant} 
had no right to have this order modified and 
the Court had no power either to review its 
order or to alter it under section 151 of the 
Civil Procedure Code. 

The present case is nob an unusual one. 
Lately several parties to appeals in this 
Court have intimated through their pleaders 
that the appeal is compromised, but fail to 
appear to put in the compromise or to ask for 
a decree in terms of the compromise. It 
should be widely known that unless they do 
that and if they allow the appeal to be dismiss- 
ed for want of prosecution, they can get no 
help from the Court, if one of the parties 
resiles from the compromise, and must seek 
other remedies. 

In the present case the defendant in his 
application states that his withdrawal of the 
appeal was obtained by fraud. But this does 
not bring the case within section 161, as there 
was no fraud on the Court. He was repre- 
sented by a pleader throughout. In these 
circumstances, whatever remedies may have 
been open to the defendant by way of suit or 
otherwise, I am of opinion that having uncon- 
ditionally withdrawn his appeal he had no 
right to get the matter reopened and the 
Court had no power to reopen it. 

The decree of the lower Appellate Court 
modifying the decree of the first Court will, 
therefore, be set aside and the original decree 
restored. The respondent will bear the costs 
of this appeal and the costs in the lower 
Appellate Court. 

G. R. D. Decree set aiide. 

S. D. 


LAHORE HIGH COURT. 

First Appeal No. 2378 of 1919. 
November 30, 1923. 

Present : — Mr. Justice Harrison and 
Mr, Justice Zafar Ali. 

KIRPA AND OTHERS— Plaintiffs— 
Appellants 
vesrus 

RABI DATT and others— Defendants— 
Respondents. 

Bindu Law ^Custom’— Adoption — Daughter's son 
^Bhiiwaria Brahmins oj village Beri, Bohtah Dis- 
trict, 


In aooordanoa with strict Hindu Law a man can- 
not adopt his daughter’s son although in ancient 
times such adoptions were recognised, [p. 75, ool 1.] 

Bhagwan Singh v. Bhagtoan Singhs 21 A. 412 
1 Bom. L. R. 811 ; 8 0. W. N. 454 ; 26 I. A. 168 ; 
7Sar. P.O. J. 434; 9 Ind. Deo. (N. S.) 971 (P. 0.) 
relied on. 

The present view, however, more especially in the 
Punjab, Is veering round to an aooeptanoe of the 
adoption of the daughter’s son although the theory 
exists that to qualify for adoption^ a man must be 
the son of a woman whom the adoptive father oould 
have married, [p. 76, ool 1] 

A valid oustom exists among Bhitwaria Brah- 
mins of the Bar! village of the Rohtak District al- 
lowing the adoption of a daughter’s son. [p. 75, ool 2] 

In that part of the Punjab whioh adjoins the Unit- 
ed Provisoes the nomination of an heir on lines re- 
sembling the Erittima Hindu adoption is unknown, 
that is to say, even amongst people governed by 
agricultural custom the adoption that takes place ia 
the full Hindu adoption by whioh a man is trans- 
planted from his natural family, to his new family, 
and is entirely out off from his p^st. [p. 75, ool 2] 

Baij Nath v. Shaniboo Nath 63 P. W. R. 1908 ; 
118 I. L. R. 1908, followed. 

Appeal from the decree of the Senior Sub- 
ordinate Judge, Rohtak, dated the Slab July 
1919. 

Lala Fakir Ghand, and Mr. 0. L. Mathur, 
for the Appellants. 

Lala Jagan Nath, and Mr. Shamair Chanda 
for B. B. Lala Moti Sugar, for the Respond^ 
ents. 

JUDGMENT- The parties in this case 
are admittedly governed by Hindu Law. The 
plaintiffs, being some of the collaterals of two 
men Ram Sarup and Jawahra, who both died 
childless, bring this suit against Rabi Datt, son 
of Sheo Sahai, and various pro /orma defen- 
dants claiming the whole of the property left 
by Ram Sarup and Jawahra, of which mutation 
has been effected in the name of Rabi Datt. 
Rabi Datt’s father Sheo Sahai was admittedly 
the daughter's son Mangat Rai, and Mangat 
Rai and the two ancestors of Ram Sarup and 
Jawahra formed one branch of the family 
being all three sons of Naina. It is alleged by 
the defendant that his father Sheo Sahai was 
duly adopted by Mangat Rai, that the adop- 
tion was valid because of a custom varying 
the strict Hindu Law on the subject and that, 
any how, the plaintiffs and their predecessors- 
in-title have all acquiesced in the adoption 
and have treated it as valid. The plaintiffs, 
on the other hand, deny the factum of the 
adoption, as also its validity and urge that they 
are in no way estopped from questioning it. 
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Mangat Rai died in 1833 and on his death 
his widow was shown as in possession of 
his land until 1846. She then executed a 
registered deed by which she made a gift of 
the whole of Mangat Eai*s property in favour 
of Sheo Sahai, her daughter’s son, whom she 
described as the adopted son of Mangat Eai. 
In the Revenue Records of 1879 Sheo Sahai is 
shown as the adopted son of Mangat Rai. 
The adoption is said to have taken place in 
1827. Sheo Sahai has throughout been 
treated by the whole family as the adopted 
son ; the entry in the Revenue Records has not 
been questioned and, taking everything into 
account, we hnd that it is fully established 
that as a matter of fact he was adopted. 

As to the validity of the adoption, there is 
no doubt, as laid down in Bhagwan Singh v. 
Bhagwan Singh (1), that> in accordance with 
strict Hindu Law, a man cannot adopt his 
daughter's son, although in ancient times such 
adoptions were recognised. The position is 
fully discussed in Mayne’s Hindu Law and it 
is there explained how the present view, more 
especially in the Punjab, is veering round to 
the acceptance of an adoption of the daughter’s 
son, although the theory no doubt exists that 
to qualify for adoption a man must be the 
son of a woman, whom the adoptive father 
could have married. It is true, as pointed 
out by Counsel for the appellants, that no 
special custom was pleaded in so many 
words, but it was pleaded that there had 
been a valid adoption, an issue was framed 
on the point and the whole case has 
been fought out on the clear understand- 
ing that the validity of the adoption 
depended on the custom varying the strict 
Hindu Law being established. Now, no fewer 
than 11 instances including, a contested case, 
have been proved amongst the Bhitwaria 
Brahmans of this village. It is stated that 
there are one hundred families of such Bra- 
hmans in this village, and this very large 
number of adoptions of daughter’s sons estab- 
lishes in our opinion the existence of a cus- 
tom varying the Hindu Law in this direction. 
Counsel for the appellants urges that even if 
a custom bo held to be established it only 
proves that a Krittima adoption of a daugh- 
ter’s son is allowed. In the first place, the 

(1) St A. 412 ; 1 Bom. Ii R 811 ; 8 0. W. N. 464 ; 


Krittima form of adoption is confined for prac- 
tical purposes to Behar and the West Coast of 
India, and both in the Customary Law edited 
by Mr. Joseph and in Baij Nath v, Shamhoo 
Nath (2), it is explained that in this part of the 
Punjab, which adjoins the United Provinces 
the nomination of an heir on lines resembling 
the Krittima Hindu adoption is unknown; that 
is to say, even amongst people governed 
by agricultural custom the adoption that 
takes place is the full Hindu adoption by 
which a man is transplanted from his natural 
family to his new family, and is entirely cut 
off from his past. How much more so must 
this be the position among people governed by 
Hindu Law. Another most significant fact is 
that Sheo Sahai’s got by birth was Vat\ that 
Mangat Rai was a Eanshik, and that Sheo 
Sahai’s grandson, the present defendant’s 
son, has been married to a Vat girl, which 
would have been impossible unless Sheo 
Sahai had been adopted into some other 
got than Vat, We find that it is fully estab- 
blished, that a valid custom does exist 
amongst these Bhitwaria Brahmans of the 
Beri village of the Rohtak District allowing 
the adoption of a daughter’s son. 

Upon the third point also the plaintiffs fail. 
The registered deed of 1846 was signed by 
four ancestors of the present plaintiffs, includ- 
ing the real brother of Mangat Rai, Hem 
Raj, and it is also signed by Ramjas, the 
Lambardar of the Patti. The plaintiffs have 
allowed Rabi Datt to treat the property as 
his own during the past 11 years ; two of 
them, Jawahara and Mutsaddi, have actually 
cultivated a part of tho land under him and 
from tho time of tho adoption onwards the 
whole family has recognised Sheo Sahai and 
treated him as the full adopted son of Mangat 
Rai. We find, therefore, on all three points 
in favour of the defendant-respondent and we 
dismiss the appeal with costs. 

z, K. Appeal dismissed. 

(2) 68 P. W. R. 1903 ; 118 V, L. R. 1908. 
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MADRAS HIGH COURT. 

Civil Beviston Petition No. 385 of 1923. 

December 7, 1923 
Present :— Justice Spencer. 
ABUMUGA GOUNDAN and others— Peti- 
tioners 
versus 

PEBIAVANJIAPPA GOUNDAN and 

OTHERS — BESPONDENTS. 

Ctvil ProccduTd Coae [Act V of IU08) s, 151—ilituor 
not properlij rc presented ^Decree against minor niilh- 
ty^Decrcc declared not binding --ro^oer utf Court to 
revive original suit against minor ^Inherent powers of 
Court- 

A decree which declares that a prior decree ob- 
tained against minors was not binding upom them 
on the ground that they were not validly represented 
therein has merely the effect of remitting the parties 
to their original rights and does not involve the 
retrial afresh of the earlier suit. Therefore, the 
Court which originally disposed of that suit has no 
jurisdiction to restore the suit to its file and re-try it. 

Mcnnhar Lai v. Jadunath Siiigh 28 A. 586; 
4 0. L. J. 8; 8Bom. L. B. 8 ); 10 0. W. N. 898; 9 O. 0. 
211); 1 M. L. T. 210 ; 16 M. L. J. 201 ; 8 A. L. J. 710 ; 
83 I. A. 12S (P.O.) followed. 

A Court has no inherent powers under section 151 
of the Civil Procedure Code to restore a suit once dis- 
posed of or to add parties to it who were not represent- 
ed at the original trial. 

Bhagavan Dayal v. Pantwi Suhti Das 86 Ind. Gas. 
866; 89 A. 8 not followed. 

Venkata How v. Tuljarain Row 88 Ind. Cas. 270 ; 
(1917) M. W. N. 80 distinguished. 

If a minor is not properly represented^ before a 
Court a decree passed against him is a nullity. 

Eda Punnayya v. Jangala Kaviahottayya 68 Ind. 
Cas. 18^; (1920) M. W. N. 1 ; 87 M. L. J. 899; 26 M. 
L. T. 827; 10 L. W. 471 relied on. 

Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the District Munsif of 
TJdumalpet, dated the 2nd October 1922, in 
I. A. No. 1334 of 1922 in O. S. No. 669 of 1919. 

Mr. G, S. Swaminadharit for the Petitioners. 

Mr. T, G, Bamaswami Aiyar, for the Bes- 
pondents. 

JUDGMENT —In O. S. 476 of 1921 it 
was decided that the decree in O. S. 559 of 
1919 was not binding on the minors because 
they were not validly represented in the 
earlier suit, the guardian appointed by the 
Court not having consented to act as guardian 
and not having appeared for them at the trial. 


The decree in O. S. 479 simply declared 
that the decree in O. S. 659 was not binding 
on the minors, and in this respect it was in 
accordance with what, in the view of the 
Privy Council in Monohar Lai v. Jadv/uaih 
Singh (1), was a proper decree, vis., that it 
would be sufficeint in such a case to remit the 
parties to their original rights without declar- 
ing that the earlier suit would have to be 
tried afresh. 

In the judgment in O. S. 479 there is an 
observation that O. S. 659 will have to be re- 
vived as against these minor plaintiffs, and 
the District Munsif has now, in the exercise of 
his supposed powers under section 151 Civil 
Procedure Code, taken the case back on his file 
and proceeded bo try it. I do nob think that the 
Court possessed inherent power to restore a suit 
once disposed of and to add parties to it who 
were nob represented at the original trial. 
Bhagwan Dayal v. Param Sukh Das (2), is 
quoted as an authority for so doing, but that 
case has been dissented from by a Bench of 
this Court in Eda Punnayya v. Jangalu 
Kamakoitayya (3). As pointed out by Oldfied 
and Seshagiri Aiyar, JJ., if a minor is nob pro- 
perly represented before the Court, a decree 
passed against him is in effect a nullity and 
the Court cannot set aside the ex parte order 
and reopen the suit under O. IX, r. 13. 

If the minors were not legally made parties 
to the suit, the action of the Court in making 
them parties now is tantamount to restoring 
to file a suit already disposed of and adding 
parties who were not represented at the original 
trial. The case in Venkata Bow v. Tidjaram 
B(no (4) is not an authority for such a pro- 
ceeding. 

I set aside the order of the District Munsif 
with costs in this Court and remit the parties 
to their rights as they stood at the disposal of 
O, S. 479 of 1921. 

V. N. V. Order set aside. 

S. D. 

(1) 28 A.686 9; 4 0. L. J. 8; 8 Bom. L. B. 489; 10 
0. W. N. 898; 9 0. 0. 219; 1 M. L. T. 210 ; 16 M. L. 
J. 291; 3 A. L. J. 710; 83 I. A. 128 (P. 0.). 

(2) 86 Ind. Cas. 866 ; 89 A. 8; 14 A. Ii. J. 818. 

(8) 68 Ind. Gas. 184; (1920) M. W. N. 1 ; 87 M. L.. 
J. 3S9 ; 26 M. L. T. 327 ; 10 L. W. 471. 

(4) 38 Ind. Oaa 270 ; (1917) M. W. N. 80 ; 6 L. \V. 
482. 
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NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

First Appeal No. 64:-B of 1921. 
October 4, 1923. 

Present — Messrs. Prideaux, A. J. C , and R. B. 
Kinkbede, A. J. 0. 

BALIRAM SINGH and another -Plain- 
tiffs— Appelt^ants 
versus 

RAMCH ANDRA— Defendant — 
Respondent. 

FUfiir Inum liulcst rule V-^{^>ucccssion to Inam 
— Madatmasli luam^Alicnaiion, 

A person suooeeda to the laam property !a Berar 
not as an heir under the Hindu Law but aa an heir 
to the last holder under the Berar Inam Rules which 
regulate the devolution and incidents of an Inam 
Estate in Berar subject entirely-to the Sanad, or 
oertifioate or other documents evidencing the special 
terms of the grant in each particular case. [p. 79, 
col. 1] 

Madatmaah inam is a grant for maintenance or 
subsistence under lule V o! the Inam Rules and any 
permanent alienation or a transaction likely to result 
in a permanent alienation can only be acted upon 
during the life time of the then oortidcate holder and 
at his death by the order sanctioning the ap- 
pointment of another Inamdar, the inam land passes 
on to him free of any encumbrance imposed on the 
land by the last holder, [p. 79, col. Ij 

Appeal against the decree of the Additional 
Sub-Judge, West Berar, Akola, date,d the 6th 
May 1921, in Civil ^nit No. 126 of 1919. 

Mr. G, V, Kukade, for the Appellant. 

Mr. B. TF. Joshi, for the Respondent. 

JUDGMENT. —This suit has been brought 
on a registered mortgage-deed for Rs. 6,000, 
dated 11th June 1906, by conditional foreclo- 
sure of the mortgaged property. Both the mort- 
ga'gor and the mortgagee are dead. The latter’s 
legal representatives sue the defendant as 
the adopted son of the mortgagor. 

It seems to us that after the execution of 
the mortgage-deed there was a partition 
between the defendant and his father, the 
mortgaged property falling to the defendant's 
share at that partition, while the property 
described in Schedule A came to the share of 
the executant of the mortgage. That prop- 
erty has now by reason of the mortgagor’s 
death come to the defendant and the plaint 
stQitcd that in case it was found that the 
mortgaged property could not be made liable 
under the mortgage» the property mentioned 


in the Schedule above referred to be substi- 
tuted for it as the property of the mortgagor. 
Various defences were raised and the points 
in dispute are covered by the following 
issues 

1. Did the defendant’s deceased father Gan- 
patrao execute the deed sued for and for 
consideration ? 

2. Was the debt incurred for payment of 
antecedent debt and legal necessity as 
alleged ? 

3. Is the defendant liable to pay the debt 
apart from the question of legal neces- 
sity on the ground of pious obligation to 
pay the debt of his father ? 

4. Whether the mortgage transaction is void 
and inoperative as it was effected during 
the pendency of the partition suit No. 14 
of 1906 between the defendant and his 
father ? 

5. How much area out of 118 was Inam ? 

6. Had defendant’s father no right to mort- 
gage the fields shown in the plaint ? 

7 {a) Whether the Government granted the 

Inara fields to the defendant on the 
death of the latter’s father ? 

(6) Does the plaintiffs’ mortgage lien ex- 
tend to the Inam field in the hands 
of the defendant whether he (defend- 
ant) claims them because of the parti- 
tion or because of his being the Inam 
bolder after the death of his father ? 

8 (a) Is the plaintiff not entiled to claim a 

decree against the mortgaged property 
because it has fallen to the share of the 
defendant in the said partition suit ? 

{h) Whether the defendant book the mort- 
gaged property to his share in the parti- 
tion fraudulently, what is the effect of 
the deliberate fraud on the claim ? 

9. In case it is held that the mortgaged prop- 
erty is not liable for the claim of the 
plaintiff, can they get a mortgage-decree 
on the property which fell to the share 
of the defendant’s father in the parti- 
tion ? 

10. Are the fields 122 of Patur and 41, 47 
and 48 of Pipalgaon and the bouse of 
Nagpur in defendant’s possession ? Has 
the defendant recovered the amounts 



78 


INDIAN CASES 


[1924 


BALIRAM SINGH V. RAMCHANDRA 


from his father’s asamis? If so, how 
much ? 

11. Has the defendant’s father sold one of the 

fields No. 122 to Hassain Bbai ? 

12. To what reliefs are the plaintiffs entitled? 

The oonolusions of the trial Court are 
as follows On the first issue the Judge 
writes : — 

According to section 69 of the Transfer 
of Property Act, the deed must be prov- 
ed by showing that the attestation of 
one attesting witness at least was in his 
handwriting and that the signature of 
the executant was in his handwriting. 

P. W. 1 and P. W, 2 have proved the 
attestation to be in the handwriting of 
the attesting witnesses but the other 
requirement of section is not complied 
with. It is not shown that the signa- 
ture of the executant is in his handwrit- 
ing. I, therefore, find that the mortgage 
deed is not duly proved to be genuine 
and valid 

The second issue was found against the 
plaintiffs as was issue No. 3. On the 
4th issue the Judge finds the mortgage 
inoperative on the ground that the docu- 
ment was executed during the pendency 
of the partition suit then pending between 
the defendant and his father. Sixteen acres 
and 21 guntbas of field No 118 was found 
to be Inam and the rest Khalsa. No deci- 
sion was come to on the 6th issue and on 
the first half of the 7th issue it was found 
that the Inam land was granted to tho defen- 
dant after tho death of his father by Govern- 
ment. No finding was given on {b) of this 
issue As regards issue No. 8 the Judge states 
that the case of Amolak Bam v. Chandan 
Singh (1) governs the suit. No fraud in 
the present case bad been established and 
the mortgagee could proceed against the sub- 
stituted security. Issue No. 9 was found in 
the plaintiff’s favour, while issue 10 was found 
against him as was issue 11. On the last 
issue the Judge comes to the following conclu- 
sion : that tho mortgage-deed was not duly 
proved ; that the mortgage taken during the 
pendency of the partition suit was inoperative 
against the defendant as no fraud in partition 

(1) 34 A. 488; A. W. K. (1903) 87. 


was established. The mortgage of the Inam 
fields was not invalid as it was not permanent. 
The property under tho mortgage having 
fallen to the share of defendant plaintiffs 
could only seek the substituted security. The 
suit was dismissed. 

It is here pressed that the decision as 
regards the execution of the mortgage by 
Ganpatrao not being duly established is erro- 
neous and we think that there is some force 
in the contention. The first witness for the 
plaintiffs proves that the attestation by his 
brother Balkrishna is in his brother’s hand- 
writing and P. W. 2 is a son of the writer 
of the document and proves that the docu- 
ment is in his father’s handwriting. But 
in the partition suit the present defen- 
dant, then plaintiff, had pressed for the issue 
of an injunction to restrain his father from 
disposing of the property of the family on the 
ground that he had by the mortgage in tho 
present suit dealt with some of it to the de- 
triment of the then plaintiff and in the appeal 
from that suit decided by a Judge of this 
Court the fact of this mortgage was found a 
ground for allowing tho minor to claim parti- 
tion. We do not think that the respondent 
can be allowed to blow hot and blow cold. 
He has in the former litigation relied on this 
mogtgage and in that litigation admitted its 
execution by his father. We think that that 
fact with the evidence on record is sufficient 
to warrant a finding that Ganpatrao did in 
fact execute the mortgage-deed sued on and 
we find accordingly. 

For the appellants on the second ground 
of the memorandum of appeal it is admitted 
that the doctrine of Its pendens applies and 
that the document sued on cannot be opera- 
tive on the property that came to defendant’s 
own share in the partition suit ; while it is 
conceded by the learned Counsel for the ses- 
pondent that a decree may be passed against 
the property mentioned in the plaintiffs’ writ- 
ten statement, Schedule A, i, e„ against the 
substituted security, property that fell to the 
father’s share in the partition, but such a 
decree cannot be passed against the Inam 
fields for the defendant succeeded to these 
fields not as heir to his father under the 
Hindu Law but as the next male heir under 
the Inam Buies. We think that there is force 
in this contention under the authority of 
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Ktishnaji v. Mo/ivuxit Ali (2). And it was 
held in KriaJmaji v. Nilhant (3) that the de- 
volution and indidents of an Inam estate in 
Berar are regulated by the Berar Tnam Rules 
subject entirely to the Sanad, or certificate or 
other documents, evidencing the special terms 
of the grant in the particular case. In the 
present case the Inam fields are madatmash, 
that is, a grant for maintenance or subsistence 
under rule V of the Inam Rules, and we are 
of opinion that any permanent alienation or a 
transaction likely to result in a permanent 
alienation can only be acted on during the 
lifetime of the then certificate-holder and 
that at his death by the order sanctioning the 
appointment of another Inamdar, the Inam 
land passes to him free of any encumbrances 
imposed on the land by the last holder. We, 
therefore, think that in the present case the 
mortgage by Ganpatrao cannot in any case 
affect the Inam land which is now held by 
the present defendant as Inamdar. 

The learned pleader for the respondent 
states that a decree may be passed against 
field No. 122 of Patur and fields Nos. 41, 47 
and 48 of Pipalgaon and the house at Nagpur 
and against the right of Ganpatrao to recover 
debts amounting to Rs. 3,000 and this con- 
tention has been accepted by the plaintiffs. 
The immoveable property above-mentioned, 
has been found not to be in the possession of 
the present defendant and the question arises 
whether we should, under these circumst- 
ances, pass such a decree. 

In spite of the finding that the defendant is 
not at present in actual possession of the fields 
and house at Nagpur, we do not see why 
plaintiffs should not get a decree directing 
that in case of non-payment of the decretal 
amount on or before the expiry of six months 
from this date the defendant’s right to redeem 
the property mentioned in Schedule A except- 
ing the Inam fields shall bo extinguished. 
Whether after the preliminary decree is made 
final the plaintiffs shall be entitled to get poss- 
ession of the property from the persons in 
actual possession or not it is premature for 
us to decide. 

The result is that a preliminary decree 
under O. XXXIV, r. 2, Civil Procedure Code, 

(3) 6 Ind. Oas. 821 ; 6 N. L. B. 73. 

(8) 69Ind.Oa8.800;18N. L. B. 168; 6N. Ii. J. 

25 : (1933) A. I. R. (N) 53. 


be drawn up fixing 4th April 1924 as the due 
date on or before which the mortgage should 
bo redeemed by payment of the amount sued 
for plus costs of both Courts and interest at 
Court rate from the date of suit until due 
date hereby fixed. 

G. R. D. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 95 op 1923. 

October 6. 1923. 

Present : — Mr. Baker, J. C. 

GULAM MOHIUDDIN and another— 
Dependants— Applicants 
versus 

SHANK AR—Plaintipp— Non-applicant. 

Civil Procedure Code {ActtV of 1908) O, III r. 4— 
Vakalatnama — Person able to sign^Mark made with 
his consent-- Presentation of plaint by pleader ^ wMher 
valid, 

k person who, though able to write his name, 
Intending to give a vakalatnama to a pleader, touch- 
es the pen of a scribe who makes his mark, satisfies 
the provisions of 0. in» t. 4 of the Civil Procedure 
Code in executing a valid vakalatnama in favour of a 
pleader and the presentation of a plaint by the latter 
la not invalid. 

Revision of the order of the Sub-Judge, 
Khandwa, dated the 22nd February 1923, in 
Civil Suit No. 114 of 1922. 

Mr. M, Y, Shareef^ for the Applicant. 

Mr. Fida Hussain^ for the Non-applicant. 

ORDER . — ‘This is a very peculiar case. 
The non-applicant plaintiff, who is a Korku 
by caste and is able to write, sued the defend- 
ants for possession of occupancy fields in the 
Court of the Munsif, Burhanpur, but the suit 
not being cognizable by the Munsif the plaint 
was returned, and then it was instituted in the 
Court of the Subordinate Judge, Khandwa, 
through another pleader. A vakalatnama 
was written, but as the pleader’s clerk either 
did not know or had forgotten that the plaint- 
iff could write, the plaintiff did not sign it 
but only made his mark. It was contended 
by the defendants that, inasmuch as the 
wakalainama was not properly executed, there 
was no proper presentation of the plaint by 
the pleader and, therefere, the suifi must fail. 
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The Subordinate, Judge, holding that the 
plaintiff had executed the vakalainama^ decid- 
ed that the plaint was presented by a duly 
appointed pleader of the plaintiff. Against 
this order the present application for revision 
is made. 

It is contended that under O. Ill, r. 4, Civil 
Procedure Code, the appointment of a pleader 
to make or do any appearance, application or 
act for any person shall bo in writing, and 
shall be signed by such person or by his re- 
cognized agent or by some other person duly 
authorised by power-of- attorney to act in his 
behalf. There is no question of the pleader’s 
clerk, who made the plaintiff’s signature, being 
his authorized agent. Under section 3, clause 
(52) of the General Clauses Act (X of 1896), 
“sign,” with reference to a person who 
is unable to write his name, includes “mark.” 
As the plaintiff admittedly can write his 
names his mark cannot under the law be held 
to be his signature. Consequently, the vaka- 
latnama is not signed by the plaintiff and 
there is no appointment of the pleader under 
O. Ill, r. 4, and, therefore, the plaint was 
not presented by an authorize person. 

In this case there is evidence to show that 
the plaintiff was actually present at the time 
the vakalatnama was written aud that he 
touched the pen. There was no necessity to 
forge his signature in his absence, and although 
it has been argued that there was some 
ground for baste, as the suit is prima facie 
time-barred, it will appear at first sight that 
it must have been time-barred several 
days before. Consequently, there was no 
necessity for any baste and as the plaintiff 
was personally present the making of his 
signature would only occupy a few seconds. 
As the Subordinate Judge remarks, the plaint- 
iff appears to be a youth belonging to an 
ignorant class who is not expected to be able 
te sign, and it is very likely that it did not occur 
to the clerk that the plaintiff could sign and 
the plaintiff probably was not aware that his 
signature was necessary and contented himself 
with touching the pen. 

The question then is whether the plaint 
should be rejected for this techinical defect. 
If there were any doubt about the plaintiff’s 
intention of giving a vakalatnama to this 
particular pleader and about his presence on 
the day on which it was executed, it would 


have been a different matter. In the circum- 
stances, I think I should not interfere on this 
technical point. 

A reference has been made to Dhannoolal 
v. Baji (1), in which it was held that the 
provisions of O. Ill, r. 4, Civil Procedure Code, 
are dear and imperative, and the Courts have 
no power to relax them. In that case the 
appeal was presented by a pleader who had no 
power to present it. In the present case the 
plaintiff intended to execute and believed that 
he had executed a powor-of -attorney,* but 
instead of signing it made his mark. In this 
connection, I may refer to the case of Maha- 
rashtraya Jnan Kosh Mandal, Ltd , v. Bijjn- 
lal (2), in which it was held that the Court 
must not only refrain from being astute to 
defeat a just claim on some technical point of 
procedure ; it is bound to make every effort 
to prevent such a result when it amounts to 
injustice and abuse of its process. 

I do not think there is any necessity for in- 
terference and the application is accordingly 
dismissed with costs. 

G.R.D. Application dismissed. 

(1) 87 Ind. Oas. 103 ; 12 N. L. E. 189. 

(2) 71 Ind. Oas. 486 ; 19 N. L. E. 86 ; 6 N. L. J. 
100 ; (1928) A. I. R. (N.) 182. 


LAHORE HIGH COURT. 

Civil Appii:AL No. 146 or 1923. 

April 7. 1923. 

Present: — Mr. •Justice Harrison. 

KESHO RAM— Judgmknt-Debtoii- 
Appellant 

versus 

TIIAKDR DAS— Deceee-holder — 

RiiSPONDENT. 

Cfmstruction oj document -^AwarA^Oral evidence ^ 
when admissible — Decree passed on award^Exccuting 
Courtt ivhetlicr can 7nodify terms of award. 

Where the words used in an award are perleotly 
cleat oral evidence cannot be admitted as to their 
meaning. Buoh evidence can only be given where 
the words are ambigaons or are capable of more 
interpretations than one. 
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An award is not a oompromise or a oontraot. and a 
court oxcoutina a doorco passed on an award has no 
power to modify the terms of the award. 

Balambhat 'V- Vinayah, 10 Ind. Oas. 746, 85 B. 
239; 18 Bom. Ti B* 154; Suren^a, Nath Bancrjee v. 
Secretary of State for India, 67 Ind. Oas. 648; 24 0. 
W. N., 645. distinguishod. 

Miaoellaneous firBt appeal from the order of 
the Subordinate Judge, Ist class, Amritsar, 
dated the 8th of January 19^3. 

Lala Jagan Nath, for Dr. Narang, for the 
Appellant. 

Lala Badri Das, B, B., for the Kespondent. 
JUDGMENT. — On the i5th of July 1922 
an award was given by two arbitrators in a 
dispute between Lala Thakur Das and Lala 
Kesho Bam. This directed Lala Kesho Bam 
to pay Es. 6,289*6 to Lala Thakur Das within 
60 days of the date of the award, or in default 
to pay Bs. 5,789-6; a decree was given in ac- 
cordance with the terms of this award. Lala 
Thakur Das applied to execute the decree for 
the larger sum urging that the money, not 
having been paid within the sixty days, ho 
was entitled to do so. 

Various objections were taken before the 
Senior Subordinate Judge, who decided that 
there had been a default and that Lala 
Thakur Das was entitled to recover the larger 
sum. From this decision an appeal has been 
preferred in which eleven grounds are entered 
and Counsel wished to take a twelfth that 
there was no proper application for execution 
but I have not allowed him to add this addi- 
tional ground of appeal. 

Admitting that no money was actually paid 
within sixty days, Counsel contends that 
according to Amritsar usage sixty days mean 
the same thing as two months or, in this 
case, sixty two days, and that he should have 
been allowed to produce evidence in support 
of this contention. I 6nd that the Senior 
Subordinate Judge rightly disallowed the pro- 
duction of such evidence. The words used in 
the award are perfectly clear and it would 
only be in case those words were ambiguous 
or were capable of more than one interpreta- 
tion that oral evidence could be given as to 
their meaning. It is, moreover, not even stated 
that within sixty days any money was actually 
paid or tendered in the true sense. Counsel 
next urges that further time was allowed as 
shown by two telegrams, unnumbered as exhi- 
bits. These show that Lala Thakur Das was 
I 0.-1I 


apparently prepared to allow a further period 
of twenty-four hours, and it is contended that 
within those twenty-four hours money was 
deposited with a third party and that this 
deposit amounted to a full tender. The tele- 
grams are as follows 

Asonand Thakardas, Katra Ahluwalia, 
Amritsar. You refused receiving balance 
money tendered. Money deposited with 
Kanahialal Lohgarh. Beooive money against 
delivery receipts. 

Badharam Vaishnodas.*' 
16th September, 1922. 

K Tf. 30 30 Amritsar 17 — 73. Badharam 
Vaishnodas Darshani Deori Amritsar. You 
have not paid Es. 6,289-6-0 within sixty days 
from 15th July hence you are liable to pay 
my clients Asanand Thakurdas Bs. 5,789-6-0 
which please pay and get receipts otherwise 
legal action holding you responsible* for all 
costs in case you pay direct within 24 hours 
Bs. 5,289-6-0 my clients may accept and give 
you receipt. Kanhayalal has made no pay- 
ment notwithstanding repeated requests. 

Maliesh Das, Vakil,’* 

It is quite true that Lala Thakur Das was 
prepared to allow twenty-four hours* grace but 
it is not correct to say that there was any 
proper tender during those twenty four hours. 
The second telegram shows clearly that 
Kanhaya Lai paid nothing. It is not even 
urged that Lala Thakur Das agreed to accept 
payment to Kanhaya Lai as equivalent to 
payment to himself and there was no sort of 
proper tender as defined in Ghetan Das v. 
Gobind Bar an (1), Muhammad Mushtaq Ali 
Khim v. Bankey Lai (2). 

The chief pdbt on which the appellant 
relies is that ttie provision increasing the 
amount recoverable is a penal clause and 
should not have been enforced in its entirety. 
Counsel quotes various rulings such as Balam- 
that V. Vinayak (3) ; and Surendra Nath 
Banerjee v. Secretary of State for India (4) 
which are not at all in point, for the fact that 
an executing Court can modify a penalty which 

(1) 22 Ind. Oas. 659; 36 A. 139, 12 A. Ii. J. 111. 

(2) 55 Ind Oas. 991; 42 A. 420 ; 18 A. D. J. 44a 

(3) 10 Ind. Oas. 746; 85 B. 289; 18 Bom. L. B. 
154. 

(4) 57 Ind. Oas. 648; 24 0. W. N. 545- 
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haa been fixod in a compromise or contract 
even if that compromise or contract is subse- 
quently embodied in a decree, is quite im- 
material when we have to deal with an award 
which is in no sense of the word a compro- 
mise or a contract. The executing Court has 
no power to modify the terms of that award 
and, as the money was not paid by due date, 
the full amount is now recoverable. I have 
dealt with all the grounds of appeal argued 
before me and finding that there is no force 
in any of the contentions of the appellant, I 
dismiss the appeal with costs. 

Z. K. Appml dismissed. 


MADRAS high COURT. 

Appeals against Orders Nos 200 and 
254 of 1922 AND Civil Revision 
Petition No. 422 of 1922. 

September 12, 1923. 

Present : — Sir Walter Salis Schwabe, K. C., 
Chief Justice and Mr. Justice Waller. 

THE SECRETARY of STATE for INDIA, 

REPRESl^:NTli:D RY THl^ 

COLLE(JTOR OF SALEM, AND 
ANOTHER ^Dependants 
Appellants 
versus 

KDPPDSAMI CHETTI - Plaintiff, 

— Respondent 

Land Arquisiiim Act {J nf 18 -^Prop 'vtij mhyd 
to mortgage ^ raiment of iooipcnsotinn mown to m<trt- 
gagor without notice to inortg age'— Suit against Cloverw 
ment f(yr recovenj of mono if due on mortgage— Mort- 
gagee's remedies* 

Where property Bubjeot to a mortgage is acquired 
by Government under the Land Acquisition Act and 
the whole oomp'^nsation amount is paid to the mort- 
gagor without notice to the mortgagee, the mort- 
gagee may claim a referenoo unior section 18 to the 
Civil Court and after the expiration of 6 months he 
is oondned by the Act to a suit under section ai 
against the persons to whom the money was wrongly 
paid. There is no other remedy at all either against 
the Secretary of State or the Land Acquisition Col- 
lector. [p. 88, Ool. 1] 

Per Chief Justice Where a new right is brought 
into existence by a Statute and a remedy in respect 
of that right is also given by the same Statute, that 
remedy is exclusive o! any ordinary rights. 

[p 83, Col. 1] 

The compensation money payable under the Land 
Acquisition Aot is payable under that Act and that 


Act only. Any rights in respect of it ate oreatares 
o! the Statute and nothing else. The statute in creat- 
ing the rights has given the remedies to be exeroised 
in respeot of those rights, [p. 88, Gol. 1] 

The prinolples of the Land Acquisition Aot are that 
tho Grown should in the first instance be allowed to 
recognise the person in possession as ostensible 
owner. A mortgagee as such need not be recognised 
at all though he can, within a certain time and 
within certain limits, oome in and institute pro- 
oeedings provided under the Act. [p. 68, Cols. 1 & 2] 

Appeal against tho order, dated 20th Sep- 
tember 1921, of the Court of the Subordinate 
Judge of Salem in A. S. No. 300 of 1920, pre- 
ferred against the decree of the Court of the 
District Munsif of Namakkal in O. S. No. 628 
of 1918. 

Petition under Section 115 of Act V of 1908, 
praying the High Court to revise the order, 
dated 20th September 1921, of the Court of the 
Subordinate Judge of Salem, in A. S No 300 
of 1920, preferred against the decree of the 
Court of the District Munsif of Namakkal in 
(). S. No. 628 of 1918. 

The Government Pleader, Mr. 0. F. Anantha- 
krishna Aiyar, for tne Appellants, 

Messrs. T, M, Krishnaswami Iyer and 
Sankara Sastriar, for the Respondent. 

JUDGMENT. 

The Chief Justice . — In this case certain 
land was taken many years ago under the Land 
Acquisition Act and ultimately the value was 
fixed and compensation allowed at Rs. 270. 
In the course of the proceedings under the 
Land Acquisition Act, a mortgage by the owner 
of the land in favour of tho present respon- 
dent came to light. The Revenue authorities 
who were enquiring into the matter came to 
the conclusion that the mortgage was a sham 
and not an effective transaction. When the 
award was made, the mortgagee who had i\ot 
come in and claimed and was not taking any 
part in the proceedings, was disregarded and a 
part of the money was paid over to the mort- 
gagor, tho owner of the land. Before the whole 
of the money had been paid over, or rather while 
the Crown was in a position to get back some 
of the money that had been paid over, the 
mortgagee made his claim and, ultimately, 
when his claim was found to be a good one, be 
received tho balance of the compensation 
money which had not been irrevocably paid 
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over to the mortgagor. He then proceeded 
to sue on his mortgage and after many vicis- 
situdes, he ultimately got a decree having 
establised his mortgage to he good one against 
the mortgagor. Apparently he has been 
unable to execute that decree, although he has 
got the whole of the principal sum and inter- 
est except Ks. 8 from the balance of compen- 
sation money referred to above, and ho has 
been out of pocket in respect of his costs in 
the mortgage suit, which costs no doubt he 
would bo able as between himself and his 
mortgagor to add to his security. Ho now 
sues the Secretary of State and the present 
Land Acquisition Collector of Salem, treating 
tho present Collector appparently as respon- 
sible for the act of his predecessors, and he 
frames his plaint in general terms by stat- 
ing the facts, namely, that he was a mort- 
gagee, that the then Collector had notice of 
his mortgage and that, notwithstanding that 
he had notice of his moitgage, ho paid the 
money over to the mortgagor. Tho Crown (in 
which expression I include the Secretary of 
State and the Collector) replies “you have no 
cause of action against the Crown at all, and. 
secondly, if you had a cause of action it has 
long since been barred by limitation.*’ In 
my judgment, the Crown is right on its first 
contention, and it is, therefore, unnecessary 
to consider the second contention, i though, as 
at present advised, I think that the Crown is 
also right on that. 

The compensation money payable under 
the Land Acquisition Act is payable under 
that Act and that Act only. Any rights in 
respect of it are creatures of the ^^tatuto and 
nothing else. Tho Statute in creating the 
rights has given the remedies to be exercised 
in respect of those rights, and the law is quite 
clear that, where a new right is brought into 
qfistenoe and a remedy in respect of that 
right is given at the same time by tho same 
Statute, that remedy is exclusive of any ordi- 
nary rights. The leading authority on the 
point is the decision of Willes, J., in the 
Wolverhampton New Water Works Go, v. Haw- 
kesford (1). The principles of the Land 
Acquisition Act seem to be that the Crown 
should, in the first instance, be allowed to re- 

(1) (1860)6 0. B. (N.S.) 886 ; 28 L. J. 0. 242 ; 8 

Jar. (N. B.) 1104 ; 7 W. R. 464 ; 120 U. R. 161 ; 
141 £. a 486. 


cognise the person in possession as ostensible 
owner. There is nothing in the Act to show 
that it is to recognise mortgagees as such at 
all. It can make its award to the mortgagor, 
the ostensible owner of tho property. The 
mortgagee can come in and, within a certain 
time and within certain limits, can apply to 
have the matter referred for the decision of 
the District Court. The Collector himself, if 
he has any doubt as to who is entitled to the 
money, can also refer it. Within a certain 
time, up to six months, the time varying 
according as tho claimant has, or lias not, had 
notice under the Land Acquisition Act, but 
with the outside limit of six months, tho 
claimant may himself institute proceedings 
under the Act ; so that the real owner of tho 
property which has been acquired in this way 
is not left without a remedy. After tho expi- 
ration of six months, it is provided by sec- 
tion 3i of the Act, that ho can take proceed- 
ings against tho person who has received 
the money. So that the whole scheme of 
the Act is that down to a certain date 
before the money is paid over, if persons 
intervene and make a claim, their rights 
shall be enquired into and their rights estab- 
lished ; but that after the money is paid 
over by the Crown to somebody else, they 
must take proceedings against that somebody 
else. Those being tho only remedies given by 
the Act, I can find no sort of cause of action 
against either of the present defendants. 

It was suggested that some cause of action 
might be framed in part for a wrong, breach 
of duty, or something of that sort against the 
Collector, but the view was not pressed possi- 
bly in view of the fact that we have not the 
right Collector before tho Court : and admit- 
tedly any action for tort would have long 
since been barrfd i)y limitation. Under these 
circumstances, Vj my judgment, tho Crown is 
right and this appeal must be allowed, and 
allowed with costs throughout. 

1 ought to add that a great part of this 
claim, in fact all except Lis. 8 being in res- 
pect of costs incurred as between tho mort- 
gagor and tho mortgagee, I cannot ascertain 
any principle of law under which either of 
the defendants, oven if otherwise liable, could 
be made liable for tliat. 

In the result. C, ]\l. A. No. 200 of 1922 is 
allowed with costs throughout. 
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0. M. A. No. 264 of 1922 and C. E. P. 
No. 522 of 1922 are diemiseed, bat -without 
costs. 

Waller, J.— I agree to the order proposed. 

It seems to be obvious that plaintiff was 
aware of the award. He should, therefore, 
have applied under section 18 of the Land 
Aquisition Act for a reference to tlie Civil 
Court. This course he did not adopt. Fail- 
ing that, he was entitled, under section 31 
of the Act, to sue the persons to 
whom the compensation money had been 
paid wrongly. This course he did adopt 
and obtained a decree. He now sues the 
Secretary of State and the present Land 
Acquisition Collector for the balance ‘due 
on the decree plus the costs incurred in 
getting the decree. I am of the opinion that 
he has not been able to show that he has any 
cause of action against the defendants. The 
compensation money was properly paid to the 
ostensible owner of the property, as plaintiff 
did not appear and claim a reference to the 
Civil Court. After that, he was limited by the 
Act to a suit under section 31 and that 
against the persons to whom the money was 
wrongly paid. He had no other remedy at all. 

1 agree that the appeal should be allowed 
with costs throughout, 

C. M. A. No. 254 of 1922 and 0, R. P. 
No. 422 of 1922, 

I also agree to the order proposed in respect 
of these. 

V, N, V, Appeal allowed. 


SIND JUDICIAL COMMISSIONERS 
COURT. 

Obiginal Civil Suit No. 1128 of 1922. 

September 24, 1923. 

Present : — Mr. B, C. Kennedy, J. 0. 

OHETANSING BAGASING— Plaintiff 
versus 

GXJLIBAI AND OTHERS— Defendants. 

lUceivtr, appoinhnent of, ji^cndiny arbitration pro- 
ceedings— Jiirisdiciion of Courts- Civil Procedure Code 
{Jit V of 1&C8), 6'. 161, tick. 11, jpara. 8, ch (2.) 

A Court has jurfsdiotion to appoint a Receiver 
while an arbitrator is proceeding with a referenoe 
but this power of the Court should not be ezeroised 


[1924 


exoept in exceptional oiroumstanoea, without the 
oonourtenoe of the arbitrator. 

A Oourt has also power to appoint a Reoeiver in the 
interim between the submission of the award and 
the final aooeptanoe or rejeotion of it. 

Application for appointment of a Reoeiver in 
a suit for partition in the interim between the 
submission of the award and the disposal of 
objections to the award filed by the defen- 
dants. 

Mr. O'SxMivan, for the Plaintiff, 

Messrs. Kimatrai Bhojraj and Tolasing 
Khushalsing, for Defendant 1. 

Other defendants, absent. 

ORDER. — This is a suit by one Chetansing 
against one Gulibai and others, Gulibai being 
the widow of one Dewan Mushtaksing, in 
respect of certain property alleged by the 
plaintiff to be ancestral and joint, which, 
however, Gulibai says was separate property 
of Dewan Mushtaksing and in respect of 
which she sets up a Will. The suit was for 
partition and in the course of that suit, it 
was referred to arbitration and the arbitrator 
submitted his award under Second Schedule 
of the Civil Procedure Code. Objections 
have been taken to this award. In the interim 
the plaintff has applied that a Reoeiver should 
be appointed. An interim order for appoint- 
ment of Receiver was issued but was not given 
effect to because certain parties in the suit 
asked that the matter should be disposed of 
without formal issue of notice. I have heard 
the parties and now proceed to consider 
whether an order for appointment of a Reoeiv- 
er should be passed. 

It is urged that under clause (3) para 2 of 
the Second Schedule of the Code of Civil 
Procedure the Court has no power to deal 
with the matters in suit and therefore has 
no power to appoint a Reoeiver. But I am 
not of the opinion that the powers of the 
Court in this matter are affected by that 
clause. The Court can no doubt, whdn 
the matter is before the arbitrator, issue an 
injunction under section 151 and the issue of 
injunotion and the appointment of a Receiver 
are so intimately conneoted that it would 
seem the Court would, in proper oases, have 
the power to appoint a Receiver. It is clear 
that it might often be necessary in the in- 
terests of all the parties to appoint a Re- 
ceiver while the arbitrator is proceeding 
with the matter. The Court, has therefore 
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in my oinnion jurisdiotion to appoint a 
Receiver. The question is whether this is a 
fit case in which a Receiver should be ap- 
pointed. 

Now it would appear that this ancillary 
jurisdiction should not be applied to frustrate 
the object of the reference. I take it that 
where arbitration is actually proceeding the 
Court is not to appoint a Receiver except in 
exceptional circumstances without the con- 
currence of the arbitrator. In the present 
case, of course, the arbitrator is functus offido 
he having given his award in the suit, yet in 
a proper case, I think the Court has power to 
appoint a Receiver in the interim between the 
submission of the award and the final accep- 
tance or rejection of it. In the present case 
there is nothing exceptional to justify the 
appointment of a Receiver. This very matter 
of the interim custody of the property was 
one of the subjects submitted to the decision 
of the arbitrator and it is one of the subjects 
dealt with by the arbitrator. It would appear, 
therefore, that the appointment of a Receiver 
at this stage would be to frustrate the object 
of the reference and it does not appear to me 
proper unless there were very strong grounds 
made out, so to do. 

I, therefore, refuse this application and 
cancel the interim order. 

p.B,A. Application rcfusei. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeal No. 3 of 1923. 

November, 5 1923. 

Present . — Mr. Wazir Hussain, A. J. C. 

B. ADITYA PRASAD-^Defendant— 
Appellant, 

versus 

B. CHHOTE LAL and others— 
Plaintiffs —Respondents. 

Oudh Bsnt (Act XXII of 1886), a. 108, ol 15^ 
Interest on mrrears-^Lambafdar*s liability* 

Aooordi&g to the lule in the English Ooucta of 
Equity an aooounting party may under certain oir- 
oumstanoea be charged with interest, [p. 86, col. 1.] 

A lambardar stands In a fiduciary position to hla 
oo-sharers in the village and if he fails to account to 


them for their share of the profits, he is liable to pay 
interest, [p. 86, ool. 1.] 

Mirza Sadick Husain v. Uaviriil liahjnant 1 0. 0. 

53, followed. 

Appeal against the decree ol the Assistant 
Collector of the 1st class, Sitapur, dated 23rd 
September, 1922. 

Mr. L. S. Misra, for the Appellant. 

Mr. Hyder Kusain, for the Respondents. 

JUDGMENT. — This is an appeal from 
the decree of an Assistant Collector of the 
first class of Sitapur, dated the 23rd Septem- 
ber 1922, made in a suit brought by the 
plaintiff s-respondents against the defendant- 
appellant under section 108, clause U5), of 
the Oudh Rent Act in respect of the profits 
of the 9-annas share of the plaintiffs in 
village Kusela, pargana Maholi, district Sita- 
pur. The defendant is the lambardar of the 
village and holds a 6-annas 4-pies share in 
that village. There are other co- sharers* with 
whom we are not concerned in this appeal. 
The claim has been decreed for Rs. 12,967-6. 
The present appeal by the defendant is limit- 
ed to the sum of Rs. 2,636-14-7, being the 
amount of village expenses claimed by the 
defendant but disallowed by the Court below 
and interest allowed by that Court to the 
plaintiffs as against the defendant. 

The first point argued in appeal relates to 
the question of the defendant's liability to 
pay interest on the arrears of profits due to 
the plaintiffs. It was contended that there 
is no such liability in law, the provisions of 
section 73 of the Indian Contract Act and 
also the provisions of the Indian Interest Act 
not being applicable. It was further urged 
that even on grounds of equity the defendant 
was not liable because his conduct has neither 
been contumacious nor arbitrary. I agree 
with the learned Counsel for the appellant 
that in this case the liability for interest as 
against his client cannot be founded either on 
section 73 of the Indian Contract Act or on 
the provisions of the Indian Interest Act. 

The question therefore is — Is the defendant 
otherwise liable for such interest ? In the 
present case I have come to the conclusion 
that he is. The grounds of liability of a lam- 
bardar to pay interest in respect of the pro- 
fits of the shares of the other co-sharers in the 
village were, if I may say so, discussed in a 
learned judgment of Mr. Spankie, A. J. G., in 
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the case of MirzaSadick Husain v. Havirul 
Bahman (I). I have no hesitation in follow- 
ing the principle laid down in that ease. 
Mr. Spankie referred to the rule in the English 
Courts of Equity that an accounting party may 
under certain circumstances be charged with 
interest. He pointed out with reference to 
the rules relating to lambardars that a 1am- 
bardar is in a fiduciary position with regard to 
his 00 -sharers and has to account to them. 
Now if the present defendant has refused to 
fulfil the trust reposed in him in virtue of his 
position as a lambardar I have no doubt in 
my mind that he is liable to pay interest 
under the rule of equity mentioned by 
Mr. Spankie in his judgment. The question, 
therefore, narrows itself down to this, has 
the defendant without any reasonable 
cause refused to render the accounts ? 
That he has not rendered them is admit- 
ted. That he has refused to do so in the 
present case is equally clear. His learned 
Counsel, however, argues that his client’s 
attitude in this behalf was not unreason- 
able by reason of the facts that these 
plaintiffs had obtained the share for pro- 
fits claimed under a sale deed from other 
co-sharers in the village; that the sale was 
made subject of a suit for pre-emption by 
the defendant ; that the defendant succeeded 
in his claim for pre-emption: that he satisfied 
the decree for pre-emption ; payment of the 
money due to the vendees in Court; that sub- 
sequently on an appeal by the vendees, that 
is the plantiffs, the decree of the first Court 
was reversed by this Court, and that there is 
still pending an appeal to his Majesty in Privy 
Council from the decree of this Court. 

The first observation which falls to bo made 
with regard'to this argument is that these are 
mere allegations of the learned Counsel and 
some of them are contained in his cliont’s 
written statement but there is no proof what- 
soever in support of any of these facts on 
which the argument that the plaintiffs cannot 
in equity be permitted to retain the pre-emp- 
tion money as well as claim the profits with 
interest thereon in respect of the share in suit 
is founded. It would certainly seem highly 
unjust that the plaintiffs should have the 
benefit both of the pre-emption money and 
also of the profits of the share, but hero again 

(1) 6 0. 0* 89. 


there is no evidence that the pre-emptor ever 
paid a single pie in pursuance of the decree 
for pre-emption and that anything went into 
the pockets of the plaintiffs. It was urged, 
howe\rer, that this Court might remit an issue 
for the trial of these questions. I am not pre- 
pared to accede to this contention. It is true 
that DO specific issue was framed with respect 
to these allegations of the defendant as they 
were set out in the written statement an issue 
cannot be framed with reference to evidence 
which a party may choose to produce in 
support of his allegations at the trial of the 
case. If the defendant intended to rely on 
those facts it was open to him to produce 
evidence in support of them. He seems to 
have made no grievance in that behalf at all 
to the Court below nor did the issue as 
framed exclude the admission of any evidence 
that the defendant might have chosen to pro- 
duce in this respect. From what I have hoard 
at the hearing of this appeal from Counsel on 
both sides, I have formed the opinion that it 
will be a waste of time to delay the 6nal deci- 
sion of this appeal any longer. I, therefore, 
agree with the Court below that the defend- 
ant is liable for interest in this case. 

The next point argued by the learned 
Counsel for the appellant was with reference 
to the rejection of the claim of the defendant 
in respect of village expenses. On this 
matter the lower Court says that there is no 
evidence in support of any expenditure under 
that head and it is admitted before me by 
the learned Counsel for the appellant that 
the Court below is right. I am, however, 
asked to allow something for village expenses 
because, it is argued, I must presume that 
some expenditure must have been incurred in 
that behalf. I am unable to make any such 
presumption. The appellant is a co-sharer in 
the village in his own right. There is nothing 
to indicate that he has incurred any extra 
expenditure in fulfilling his duties of a lam- 
bardar in relation to the share of which the 
profits are claimed. On these grounds I up- 
hold the decree of the Court below and dis- 
miss the appeal with costs. 

H. Appeal disrmssed. 
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LAHORE HIGH COURT. 

Civil Appeal No. 1139 op 1917. 

April 10, 1923. 

Present Mr. Justice Campbell and Mr. 

• Justice Moti Bagar. 

AKHTAR BEG and others— Defendants — 
Appellants 
versus 

Mr. HAQ NAWAZ,— Plaintiff, -and 

Mr. BASHIR AHMAD,— Defendant — 
Respondents. 

Transfer of Property Act UV of 1882) s. 6 (^)— Con- 
tract /or sale of land, transfer of rights under^ nature 
of ^Contract Act (/Z 0 / 1872) s. 78— J5rcac/* of con^ 
tract to sell land^DamageSt measure of. 

A tranafer of all the rights of the vendee under a 
contract to sell land, even after the vendor has refused 
to perform the oontraoti is not a transfer of a 
mere right to sue, although a right to sue is involved 
in it. The vendee or his transferee has still the 
right to enforce specific perfoimanoe of the oontraot. 
In spite of the breach by the vendor. The Law of 
India in respect of breaohes of oontraot for sale of 
immoveable property difiers from that of England, 
and the ordinary rule as to the measure of damages 
laid down in section 78 of the Oontraot Aot applies 
to such breaohes, the measure of damages being the 
differenoe between the oontraot prioe and the market 
value of the land on the date of breach, [p. 88, cols 
1 & 2 ] 

Adikesavalu Naidu v. Ourunatha Chetty 39 I. 0. 
868; 40 M. 388; Nabin Ghwidra Saha Pramanik v. 
Krishna Borani Dassee, 81 0. 468; Banchod Bhawan 
V. Manmohandas Batnji 82 B. 166 relied on. 

In suit to recover damages for breach of a oontraot 
to sell immoveable property, the plaintiff has no 
power to postpone the date of the breach of oontraot 
to that on which he demanded a conveyance for the 
last time. [p. 69, col 1] 

First appeal from the decree of the Senior 
Subordinate Judge, Lahore, dated the 21st 
F.ebruary 1917. 

Mr. M. C. Michael, for the Appellants. 

Bakhshi Teh Ghand, and LalaMehr Ghand 
Mahajany for the Respondents. 

JUDGMENT. — On 2nd February 1913 
Mirza Asad Beg agreed to sell to the late 
Mr. Justice Shah Din of Lahore certain 
landed property at Azamabad in the Lahore 
District for Rs. 1,72,000 and was handed 
a cheque for Rs. 5,000 as earnest-money. 


for which he gave Mr. Justice Shah Din a 
receipt. On the same date Mirza Asad Beg 
wrote to Mr. Shah Din saying that he would 
not be able to come to his house on either of 
the following two days as he would be busy 
with a case but that *the rest will be oom< 
plied with." On 17tb February 1913 Mirza 
Asad Beg again wrote to Mr. Justice Shah 
Din returning him the cheque and saying that 
the agreement to sell had been dependent on 
the consent of his sons, that this consent had 
not been given and that he had decided not to 
sell the land. Mr. Haq Nawaz, Barrister, ne- 
phew of Mr. Juttice Shah Din replied on the 
latter’s behalf that Mirza Asad Beg could not 
withdraw from the agreement, and sent back 
the cheque. On the Ist March Mirza Asad Beg 
repeated his inability to conclude the sale and 
returned the cheque once more. The corres- 
pondence closed with a letter by Mr. Haq 
Nawaz, dated 25th March, in which Mirza 
Asad Beg’s obligation was again asserted. 
These facts are not disputed. 

On 10th February 1916 Mr. Justice Shah 
Din transferred to Mr. Haq. Nawaz by 
registered deed of gift all bis rights under the 
contract with Mirza Asad Beg of the 2nd 
February 1913. Mr. Haq Nawaz gave notice 
the same day to Mirza Asad Beg to complete 
the sale and a week later, on 17th February 
1916, instituted a suit against him with 
Mr. Justice Shah Din as the second defendant 
and claimed Rs. 15,000 damages for breach of 
contract, stating the cause of action to be 
failure to reply to the notice of 10th Febru- 
ary 1916. 

The suit was resisted by Mirza Asad Beg 
but unsuccessfully. 

The first three issues, which were as 
follows, were found against him : — 

(1) Whether the assignment of Mr. Justice 
Shah Din in favour ot the plaintiff is invalid ? 

(2) Whether the suit is within limitation ? 
and 

(3) Whether there was a condition in the 
contract that it will be performed, if the sons 
of defendant No. 1 {Mirza Asad Beg) agree ? 

On the fourth issue regarding the damages 
to which the plaintiff was entitled, the trial 
Court awarded him the full sum iclaimed. 
Mirza Asad Beg’s sons have appealed, he 
having died. 
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The principal points which have been 
argued on their behalf are in regard to the 
first and last issues. The contention that the 
suit is time-barred, because the breach took 
place on 17 th February 1913 and the suit 
was instituted one day over 3 years later, i.e., 
on 17th February 1916, is effectively answered 
by reference to the provisions of section 12 (i) 
of the Limitation Act. Eegarding the third 
issue we agree with the Court below that 
there is no proof of the contract having been 
subject to the reservation that Mirza Asad 
Beg's sons should consent. The terms of 
Mirza Asad Beg's letter to Mr. Justice Shah 
Din dated 2nd February 1913 are inconsistent 
with any such arrangement. 

On the first issue it is asserted that the 
transfer to the plaintiff by Mr. Justice Shah 
Din was invalid and could not be the basis of 
an action, (l) because what was transferred 
was a mere right to sue (section 6 (e) of the 
Transfer of Property Act), (2) because the 
transaction offended against the provisions of 
section 136 of the Transfer of Property Act, 
and (8) because it was contrary to public 
policy, in that Mr. Justice Shah Din could not 
under the rules governing the conduct of 
public servants purchase land without the pre- 
vious sanction of competent authority. The 
short answer to (2) and (3) is that section 136 
of the Transfer of Property Act is not in force 
in the Punjab, that, although Mr. Justice 
Shah Din was a Judge and Mr. Haq Nawaz, his 
nephew is a legal practitioner, there was no 
buying of, trafficking in, or stipulation for any 
share of or interest in an actionable claim and 
that it was neither pleaded in the Court below 
nor proved that Mr. Justice Shah Din acted 
in contravention of any of the Government 
Servants Conduct Rules. 

Nor was it a mere right to sue that was 
transferred to Mr. Haq Nawaz. The deed of 
gift (Exhibit P 3 printed on page 12 of the 
record) conveyed to him all Mr. Justice 
Shah Din’s rights under what was an executory 
contract for the future sale of immoveable 
property. Such a contract, as pointed out by 
the Madras High Court in Venkateswara 
Aiyar v. Baman Namhudri (1), is not a mere 
right to sue, although a right to sue is involv- 
ed in it on breach of its conditions. In the pre- 

(1) 8B Ind. Gas. 696 3 L. W. 485 ; 19 M. L. T. 899. 


sent instance Mirza Asad Beg had refus- 
ed before the transfer to complete the 
sale, but the contract for sale had not there- 
by become incapable of specific performance 
and one of the rights transferred undoubt- 
edly was a right to demand or enforce such 
performance. 

There remains the question of the amount 
of damages. The plaintiff was clearly entitled 
to sue at his opbion either for specific per- 
formance or for compensation for breach of 
contract or for both. He has chosen to sue 
for compensation. It has been pointed out 
in AdikesavaluNaidu v. Ourunatha Ghettyii), 
Nabin Chandra Saha Pramanik v. Krisfma 
Baroni Dassee (3), and Banohod Bhawan 
V. Manmohandas Bamji (4), that the law 
of India in respect of breaches of con- 
tract for the sale of immoveable prop- 
erty differs from that of England and 
that the ordinary rule laid down in sec- 
tion 73 of the Contract Act applies to such 
broaches. The Calcutta and Bombay oases 
also lay it down that the measure of damages 
ordinarily should be the difference between 
the contract price and the market-value at 
the date of breach, though it is remarked in 
BancKhod Bhawan v. Manmohandas Bamji (4) 
that each case has to be considered on its 
own merits. 

In the present case Mirza Asad Beg deli- 
berately and unmistakeably repudiated the 
contract and has failed to prove that he had 
any good reason for doing so. We are clear 
that loss was caused and that damages are 
duo, but the difficulty in the case lies in the 
assessment of the damages since there is no 
direct evidence of the market- value of the es- 
tate at the dates when the cheque was return- 
ed to Mr. Justice Shah Din, viz., the 17th 
February and the 1st. March 1913. Ode 
witness, it is true, has estimated that the 
land was worth Rs. 2,00,000 on 2nd 
February 1913, but he is Mian Amin Din, 
Mr. Justice Shah Din's father-in-law, a per- 
son who could not fairly he asked for 
an unbiassed opinion, and there is no 
satisfactory explanation forthcoming of why 

(3) 89 Ind. Gas. 858 ; 40 M. 888 ; 82 M. L. J. 189; 
(1917) M W. N. 171 ; 5 Ii. W. 425 ; 32 M. L. T. 800. 

(8) 9 Ind. Gas. 626; 81 0 . 458 ; 16 0. W. N. 420, 

(4) 82 B. 165 ; 9 Bom. Ii. B. 1087. 
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Mirza Asad Beg should be prepared to 
sell an estate worth Es. 2,00,000 for 
Rs. 28,000 less. The outside price which ho 
attempted to obtain at that time, according to 
the plaintiff (see letter Exhibit A page 6 of 
the printed record), was Rs. 1,76,000. 

Mr. Tek Cband for the defendant has at- 
tempted to argue that the lower Court was 
wrong in fixing the 17th February 1913 as 
the date of breach, but in the light of the 
authorities above quoted the lower Court was 
right. There was a definite and positive 
refusal to sell the land on the part of defend- 
ant No. 1 on the i7th February 1913, and 
when the cheque was returned for the second 
time on the 1st of March 1913 Mr. Justice 
Shah Din could have been left in no doubt 
that the contract had been repudiated. Mr. 
Justice Shah Din no doubt had the period 
allowed to him by law to sue for specific per- 
formance, but the measure of damages can- 
not be the highest value within that period. 
In Nabin Chandra Saha Pramanik v. Krishna 
Barani Dassee (3); it was held that the plain- 
tiff had no power to postpone the date of the 
the breach of contract to that on which he 
demanded a conveyance for the last time. 

The trial Court came to the definite conclu- 
sion that the land in question was worth not 
less than Rs. 2,00,000 in February 1913 but 
the evidence on which it relied related to con- 
ditions in 1916 and 1916. The evidence of 
Jamal Din, P. W. 3., a broker, referred to 
what happend in 1916. Mr. Justice Shah Din 
said that the same Jamal Din asked him to pay 
a higher price than that fixed in February 
1913, but this was in November or December 
1915. A letter was produced (Exhibit P. W. 
2), dated the 15th April 1916, in which 
Akhtar Beg, son of Mirza Asad Beg, asserted 
that offers had been received of Rs. 2,30,000 
an^d Rs. 2,35,000. The learned Subordinate 
Judge reviewed all this evidence, attached 
much importance to the opinion of Jamal Din 
that the land in 1916 was worth more than 
Rs. 2,00,000 (which is not precisely what 
Jamal Din said), and, remarking that there 
was no evidence on either side of any sudden 
rise in land values, concluded that the value 
must have been not less than Rs. 2,00,000 in 
1918. 

Against this conclusion, however, there are 
two important facts. The first is that Mirza 
I 0-ia 


Asad Beg is not shown to have even asked 
for more than Rs. 1,76,000 in 1913 and 
another is that Mr. Justice Shah Din after 
1st March 1913 did not press the matter. 
He did not sue for specific performance and 
three years later he gave away for nothing 
his rights under the contract of sale to Mian 
Haq Nawaz, a relative it is true, but not his 
nearest heir, who was his own son. The 
words of section 93 of the Contract Act 
are • — “ Compensation for any loss or damage 
caused to him thereby, which naturally 
arose in the usual course of things from 
such broach, or which the parties knew, 
when they made the contract, was likely to 
result from the breach of contract.** Then 
follows an expresss reservation that such 
compensation is not to be given for any 
remote and indirect loss sustained by reason 
of the breach. What we have to try to deter- 
mine in the present instance is the value of 
of the bargain to Mr. Justice Shah Din. when 
it was repudiated in February 1913. We find 
that he was asked to pay Rs 1,75,000 but 
refused to pay more than Rs. 1,72,000. He 
tells us, and there is no reason to disbelieve 
him, that he wanted to purchase the lands in 
order to improve the estate which he already 
owned in Azamabad. He received back his 
cheque for the earnest- money promptly and 
thus was not deprived of the use of the 
Rs. 5,000. lie evidently considered that he 
had made a good bargain, for the correspon- 
dence shows that he turned a deaf ear to the 
somewhat pathetic entreaties of Mirza Asad 
Beg made in the name of old friendship that 
he should cancel the agreement. At the same 
time, the loss to which ho was put was not 
sufficient to inspire him to any definite action 
with a view to escaping from it or minimising 
it. 

Wo think, on the whole, that the value of 
the estate may be taken, for purposes of cal- 
culating damages, as Rs. 1,76,000 the amount 
demanded by Mirza Asad Beg in his negotia- 
tions with Mr. Justice Shah Din. The land 
may have been worth Rs. 2,00,000 or more in 
1916, but it is impossible to reconcile any idea 
that it was worth Rs. 15,000 more than the 
contract price in 1913 with the conduct of Mr. 
Justice Shah Din and Mirza Azad Beg. The 
latter made no attempt, so far as we 'know, to 
sell the land elsewhere until 1916. 
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We, therefore, aooept the appeal to the ex- 
tent of reduolng the decree of the plaintiff to 
one for Bs. 3,000 with proportionate costs in 
the trial Court. In this Court the appellant 
will have his costs on the amount by which 
he succeeds. 

z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Second Appeal No. 724 of 1922. 

September 26, 1923. 

Present Mr. Justice Krishnan and Mr. 

Justice Odgers. 

JELADI BURR AY Y A and others-^ 
Defendants. 2 to 6— Appellants 
versus 

PONDURI RAMAYYA and another— 

1st defendant and plaintiff’s legal 
representative — Respondents. 

Guardian a^id Ward— Debt incurred by guardian 
for purchasing lands for minor^Binding character 
of debt^Creditor*s rights ^Necessity. 

The fKuardian of a minor has no right to Involve 
the ward’s estate in debt for the purpose of purohas. 
ing lands to be added to his estate and a debt inour- 
red for suoh a purchase Is not binding on the minor’s 
estate or the heirs of the minor. All that the credit- 
or is entitled to is to have a decree against the lands 
actually purchased with the money advanced by 
him. 

Suhramania Ibadan v. Bamaswamy Nadan 36 
M. L. J. 668 and Suhramania Chetty v. Chidambara 
Mudaly 41 M. L. J. 459 followed. 

Second appeal against the decree of the 
District Court of Guntur in A. S. No. 81 of 
1921, presented against the decree of the 
Additional District Munsif of Guntur in O. B. 
No. 396 of 1920. 

Mr. B. Somayya, for the Appellant. 

Messrs V, Bamadas, U. Keshav Menon, for 
the Respondents. 

JUDGMENT . — In this case defendants 2 
to 6 are the appellants. They are the heirs-at- 
law of one minor Thirupatayya who died some 
time ago. The plaintiff brings this suit for 
recovering from the 1st defendant personally 
and from the minor’s estate in the hands of 
defendants 2 to 6 the amount due under the 
Promissory-note, Ex. A, which is a renewal of 


Exs. A-1 and A-2. It is found by the learned 
District Judge that the money due under the 
promissory-note was borrowed for the pur- 
pose of paying the purchase-money for certain 
lands which the guardian of the minor pur- 
chased for him. The question we have to 
decide is whether the money so borrowed for 
purchasing lands — we will assume that the 
purchase was for the benefit of the minor— 
constitutes a debt really binding on the estate 
of the minor. There can be no doubt that 
there was no necessity to borrow this 
money at all, nor to buy the lands. The 
District Judge has found that there was no 
necessity so to borrow; but he seems to have 
thought that, as it might be for the benefit of 
the minor, the minor’s estate would be 
liable. We are unable to agree with this 
proposition. The guardian had no right what- 
ever to involve the wards’s estate in debt for 
the purpose of purchaing lands to be added 
to his estate. It has been so decided in this 
Court in several cases vide Subramania v. 
Samaswami Nadan (1) Subramania Chatty v. 
Chidambara Mudaly (2). We must, therefore, 
hold that the debt in this case due under the 
promissory-note sued upon is not binding on 
the minor’s estate or the heirs of the minor, 
and the decree passed against the minor’s 
estate in the hands of his heirs must be set 
aside. All that the •plaintiff is justly entitled 
to is to have a decree against the lands 
actually purchased wtih the money advanced 
by him. There will, therefore, be a decree in 
favour of the plaintiff only against the lands 
governed by Ex. I, the purchase deed, 
to pay the purchase-money under which the 
promissory-note amount was borrowed. The 
lower Court has refused a personal decree 
against the 1st defendant. There is no appeal 
against that portion of the decree and, there- 
fore, we cannot pass any orders against the 
let defendant in this appeal. 

As regards costs, the right order to pass in 
this case is to give defendants 2 to 5 their 
full costs throughout, the plaintiff paying such 
costs. As between the plaintiff and the 1st 
defendant, there will be no order as to costs 
in the second appeal. 

V. N. V. Appeal allowed, 

(1) Si inra 6 6 95 M. Ii. J. 658. 

(3) 69 Inre 769 41 M. L. J. 14 L. W. (1931) 
mtason 740. 
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MADRAS HIGH COURT. 

Second Appeal No. 371 of 1921. 
September 27, 1923. 

Present : — Mr. Justice Waller, and Mr. Justice 
Kumaraswami Sastri. 

KONA THIMMA REEDI- Plaintiff- 
Appellant 
versus 

The secretary of STATE FOR INDIA 
IN COUNCIL, represented by the 
COLLECTOR ofANANTAPUR— 
Defendant— Respondent. 

Madras Local Boards Act (V oj 1884) ss, 16 
li4t~^Jlules made by Local Government for holding 
eUction and decision of election dis^nites^J urisdtetion 
of Civil Courts^ Mill'- 3 purporting to he made under 
wrong section if ultra virea — Ord^r setting aside election 
of candidate on the growid of his presence likely to 
bring administration into contempt — Notice not given to 
cafklidate, 

Seotiona 16 and 144 of the Madraa Local Boards 
Act read together give power to the Government to 
make rules when an eleotion is oon tested and also 
to frame rules declaring the qualifications required 
of a person before he is validly elected and the 
rules framed by the Government are not ultra 
vires, [p. 94 ool. 9.] 

The Looal Boards under the Madras Local Boards 
Aot are creations of Statute and the Statute having 
given power to the Government to frame rules for 
the purpose of working the Aotf it is open to the 
Government to create a forum for the purpose of 
deciding disputes as to elections directed to be carried 
out under the provisions of the Act and rules whioh 
taka away the jurisdiction of the Civil Courts are 
valid and intra vires, [p. 98 col. 1.] 

If power is given to the Government by the Aot to 
makes rules, the fact that the Government purports 
to make rules under one section rather than another 
is not a ground for holding that the rules are ultra 
vires, [p. 98, ool. 1.] 

• Rajan CJietty v. Seshayya 18 M. 236 ; Queen 
Empress v. Ganga Ram 16 A. 136 ; Seeretary of 
Stats for India v. Venkatesalu Naidu% 80 M. 118 and 
Secretary of State for India v. Appa Itao 76 Ind. Gas. 
212; 45 M. L. J. 156, followed. 

An order of the Government setting aside the elec- 
tion of a candidate as a member of a Taluk Board 
under the Madras Looal Boards Aot of 1884 and order, 
ing a fresh eleotion on the ground that his presence on 
the Taluk Board as a member is likely to bring tbe 
Looal Fund Administration into contempt ie not 
invalid on the ground that no inquiry was held and 
no notice was given or opportunity provided to the 
person efieoted to show cause against the allegation. 

Secretary of State for India y. Venkatesalu Naidu 

80 M. 11 8» followed. 

Second appeal against the decree of the 
District Court of Anantapur, in A. S. No. 63 of 


1920 (A. S. No. 164 of 1917, District Court, 
Cuddapah) preferred against the decree of the 
District Munsif of Gooty in O. S. No. 760 of 
1916. 

Mr. T. Richmond, for the Appellant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT . — This appeal arises out of a 
‘suit filed by the plaintiff against the Secretary 
of State for India in Council for a declaration 
that the Government order cancelling his eleo- 
tion to the Gooty Taluk Board is ultra vires 
and illegal and does not effect the validity of 
his election!; for a mandatory injunction 
directing his name to be published in the Fort 
St. George Gazette as duly elected ; for an in- 
junction prohibiting the Government from 
publishing the name of his rival candidate 
Subba Rao and for tbe recovery of Rs. 100 as 
damages. No evidence has been adduced in 
the suit. The election in question was held 
on the 13tb of November 1916. It is not dis- 
puted that the plaintiff obtained the majority 
of votes ; that the defeated candidate Subba 
Rao put in an objection petition, and that 
the Government set aside the election of 
the plaintiff and ordered a fresh eleotion 
on the ground that the plaintiff’s presence on 
the Taluk Board as a member would bring 
the Local Fund Administration into contempt. 
The order of the Government is questioned 
by the plaintiff on two grounds. The first is 
that the rules under which the Government 
purported to act are ultra vires and that con- 
sequently, he is not affected by the order and, 
secondly, that even if the rules are intra vires 
there was no enquiry by the Government 
into the matter ; that lie was not given an 
opportunity of showing cause against the 
allegations made by the rival candidate, and 
that on the merits it could not be said that 
his presence on the Taluk Board would have 
the undesirable consequences referred to by 
the Government as a ground for invalidating 
his election. He sets out his qualifications in 
the plaint. 

The defence by the Secretary of State for 
India in Council was that the rules framed by 
the Government are valid, that under the 
rules the Government was not bound to give 
any notice to the plaintiff ; that the discretion 
vested in the Government is absolute and un- 
questionable by a Civil Courti and that the 
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Government having made snob enquiry as it 
thought ht and having oomo to the conclu- 
sion that it came, it was not open to the 
plaintiff to question the validity of its act. 
The Government denies that the plaintiff is 
entitled to any damages. 

Two points were urged by Mr. Bichmond 
before us in Second Appeal. The ffrst was 
that the rules were ultra vires, and the second 
was that the whole proceedings were vitiated 
by the fact that no notice was given to the 
plaintiff who consequently had no oppor- 
tunity to show cause against the objection 
raised by his rival candidate, a violation of the 
elementary principles of natural justice 
which, without more, would invalidate the 
proceedings. 

As regards the first point, section 16 of the 
Local Boards Act runs as follow : — “The other 
members of the Taluk Board may be (a) either 
wholly appointed by the Governor-in- Council, 
or (b) partly so appointed and partly appointed 
by election by the members of the panchayats 
in the Taluk from among their own number or 
by the tax payers and inhabitants of the Taluk, 
subject to such rules and conditions as may 
from time to time be prescribed by the Gover- 
nor-in-Council. Section 144 of the Act provides 
that the Governor-in-Counoil may, from time 
to time, frame forms for any proceedings 
for which he considers that a form should be 
provided, and make rules consistent with the 
Act— (1 — a) as to the qualifications of electors 
and of candidates for appointment as members 
of a panchayat by election and the method 
and time of appointment of members of a 
panchayat by election in regard to the follow- 
ing matters. Then follow a number of mat- 
ters specified in sub-clauses (a) to (f), (f) being 
“any other matters regarding the system of re- 
presentation and of election.’* The Government 
have framed rules which purport to have been 
made under sub-section (1) of section 144 of the 
Local Boards Act and directed that the 
rules should come into operation on the Ist of 
January 1916. Buie 33 provides that the 
validity of any election may be questioned by 
a petition put in before the Collector of the 
District or the Divisional Officer within fifteen 
days after the result of the election has been 
declared, by any candidate who has not with- 
drawn or by not loss than ten persons who 
have voted at the oleoljior\ on any of the 
grounds mentioned therein. Ground (e)i 


which is the only material ground necessary 
to be considered for purposes of this 
appeal, runs as follows: — “ That the per- 
son whose election is questioned is likely to 
bring the Local Fund Administration into con- 
tempt or that his being a member of the 
Taluk Board is dangerous to the public peace 
or order.** It provides that the Governor-in- 
Counoil or the Collector may act sue motu 
and take action on any facts affecting the 
validity of an election which may be brought 
to his notice whether by a petition by a rival 
candidate or otherwise. Eule 35, which is 
material for the consideration of the objection 
raised by Mr. Bichmond, runs as follows: - 
“ Objection to the validity of an election on 
the ground specified in rule 33 (o) i.^., that the 
person whose election is questioned is likely 
to bring the Local Fund Administration into 
contempt or that his being a member of the 
Taluk Board is dangerous to public peace or 
order, and objections on the ground of dis- 
qualification under r. 9 (d) and all cases 
which involve an interpretation of the rules 
shall bo referred by the Collector for the de- 
cision of the Government. In all other cases 
of objection under r. 33 an enquiry shall be 
held by the Collector or at his discretion by 
the Divisional Officer, at which the contend- 
ing parties shall have an opportunity, of ap- 
pearing in person or by representative, and 
orders shall be passed on the result of the 
enquiry by the Collector, who may, at his dis- 
cretion, dismiss the petition or if he finds the 
election invalid, either order a new election or 
declare that the candidate who obtained the 
next highest number of votes to the candi- 
date or candidates disqualified or found to 
have been validly elected has been duly 
elected, provided that before declaring such 
next candidate to have been duly elected, the 
Collector shall notify his intention to do 
so to the other candidates and the petitionelrs 
who have impugned the election and shall 
consider any objections which may be lodged 
by them in writing within ten days from 
the date of such notice. No appeal shall lie 
against the orders of the Collector passed 
under this rule.” 

It is, therefore, clear from the rules that, so 
far as the objection that the person elected is 
likely to bring the Local Fund Administration 
into contempt is concerned, no notice to the 
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person affeclied and no enquiry are contemplat- 
ed by the rules, the reason very probably 
being that an enquiry into the nature of the 
ground referred to in cl. (e) is not desirable in 
public interests. It is contended by Mr. Bicb- 
mond that the right of a person who is duly 
elected to a public office is a right which he 
is entitled to vindicate in a Civil Court and 
that it is not open to the Government by 
rules framed under the Act to create a forum 
and thus deprive the person elected of his 
ordinary legal remedies. It is also contended 
that as the rule purports to be framed under 
sub-section (1) of section 144 of the Local 
Boards Act, they could only embrace the 
subject specified in that clause as the matters 
to bo dealt with by the rules and as none of 
those matters relate to en(iuiri 0 a into disputed 
elections, they cannot be relied on by the 
Government for the purpose now in question. 
We are unable to agree with either of those 
contentions. The Local Boards being crea- 
tions of Statute and that Statute having given 
power to the Government to frame rules for 
the purpose of the working of the Act, we think 
it is perfectly open to the Government to 
create a forum for the purpose of deciding 
disputes as to elections directed to be carried 
out under the provisions of the Act. The 
Government in passing the Local Boards Act 
has not taken away any rights which had pre- 
viously vested in the public and it is difficult 
to see how it can bo said that restrictions 
could not be imposed by the Governnient 
acting on the rule making power conferred by 
an enactment which creates new rights, so 
long as the rules are not repugnant to any of 
the provisions of the Act. Nor do we think 
that, if power is given to make rules by the 
Act, the fact that the Government purports 
to make rules under one section rather than 
another would be a ground for holding that 
tHe rules are ultra vires. 

In Lakshmimrasimha Somayajier v. Baina- 
lingam Pillai (1), the question arose as to 
whether, under the Local Boards Act, the 
Governor-in-Council has power to make rules 
ousting the jurisdiction of Civil Courts as to 
objections to the validity of elections. Sada- 
siva Aiyar, J., was inclined to the view that 
the Governor-bi-Council has no power to make 

{!) 69 Ind. Oafl. 215 ; 39 M. L. J. 319 ; 19 L. W. 
202 ; (1990) M. W. N. 619 ; 98 U. L. T. 905. 


rules and that the rules framed by the Govern- 
ment are invalid. The learned Judge was 
of opinion that section 16 was too vague and 
that, as the rules were not made under sec- 
tion 16, but only under section 144 (l), which 
merely deals with the power to make rules as 
to tho qualifications of the electors and of can- 
didates for appointments by election and as 
to the method and time of election and of 
elective Presidents. Vice-Presidents and [Mem- 
bers of Local Boards, tho power constituting a 
special tribunal to enquire into the validity of 
elections was not conferred by section 144 (1) 
under which the present rules purport to be 
framed. Spencer, J., was of opinion that the 
rules are valid and that sections 16 and 144 
gave the Government power to frame rules 
relating to the adjudication of disputes as re- 
gards the validity of elections. After refer- 
ring to sections 16 and 141 the learned Judge 
observes as follows : — “But in any case I think 
that the words any other matters regarding 
the system of representation and of election, 
illustrate what is meant in cl. (1) by the words 
method of election ’ of members of Local 
Boards. I think these words are wide enough 
to cover the power of making rules to provide 
for the whole scheme of election and for tho 
conduct of enquiries into complaints and 
objections to elections held or about to he 
held as well as to objections to the list of 
voters.” We agree with the view taken by 
Spencer, J. 

Tho question as to the validity of the rules 
framed under the District Municipalities Act 
arose for determination in more than one case. 
The District Municipalities Act contains pro- 
visions analogous to those in the Local Boards 
Act with regard to the matter in question. 
Sub-clauses 1 to 6 of section 250 (1) {a) of the 
District Municipalities Act correspond to sub- 
clauses (a) to (/) of section 144 (1-a) of the 
Local Boards Act and give power to the 
Government to make rules with reference to 
tho matters specified in that section. Sec- 
tion 10 of the District Municipalities Act also 
contemplates the power of the Government to 
make rules. Buies were framed under the 
powers conferred by the District Municipalities 
Act. Buies 34 and 35 provide for oases of dis- 
putes as regards the validity of elections and 
rule 35 ((i) which is one of the grounds for 
setting aside an election is that the person is 
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likely to bring the Municipal administration 
into contempt or that his being a Municipal 
Councillor is dangerous to the public peace or 
order. Buie 36 provides that in cases falling 
under rule 36 (i) orders should be passed by 
the Government and not by the Collector. In 
Secretary of State for India v. Appa Bao (2) the 
question arose as to the power of Govern- 
ment to frame rules under the District Muni- 
cipalities Act. Krishnan, J., was of opinion 
that the fact that the Government purport^ 
to frame rules under one sub-clause, which did 
not refer to the matter rather than another 
which did so refer would not make rules ultra 
vires and observed as follows : — ** Before a 
rule framed by a rule-making authority is 
deolared* ultra vires t the Court must be satis- 
fied not only that it had no power to act 
under the power under which it purported to 
act, but also that it had no power at all under 
any law to so act. If power can be found 
elsewhere from the section quoted, the rules 
will be referred to that power and held not to 
he ultra mres." The learned Judge referred 
to Bajan Chetii v, Seshayya (8) ; Queen-Em- 
press v. Oanga Bam (4) ; and Halsbury, Vol. 
27, p, 146. In Secretary of State for India v. 
Venkatesalu Naidu (5), the question arose as 
to the validity of the rules framed under 
section 250 (1) of the District Muncipalities 
Act, IV of 1884, as amended by Act III of 
1897. Rules were framed under section 250 
as regards the power of the Government to 
veto the election of a person if, before his 
election, he is convicted of an offence which 
in the opinion of the Governor-in-Council, 
disqualifies him from being a Councillor. The 
plaintiff who was the respondent in the appeal 
was elected as a Municipal Councillor but the 
Goverment set aside the election on the 
ground that he was guilty of such an offence 
as unfits him to be a Municipal Councillor. 
The District Judge found that some of the 
rules framed under the Act were ultra vires. 
Referring to the contention that section 260 
(1) (a) does not provide for a rule of the 
nature of rule 36 (a) (b) framed under it. 
Miller, J., observed as follows : — I am not 

(3) 76 Ind. Cm. SIS; 45 M. I« J. 156. 

(8) 18 M. 386 ; 6 M. L.J. 114 ; 6 Ind. Dco. (N. S.) 
514. 

(4) 16 A. 186; A. W. N. (1894) 89; 8 Ind. Deo. 
(N. S.) 88 (F. B.) 

(5) 80 M. US ; 1 M. L. T. 485. 


prepared to decide that that is so, for it is not 
clear to me that section 250, clauses (1) (a), 
(i) (vi) or (vii) would not cover the case. But 
even if it be so, the rule may be attributed to 
the power given by section 10 to prescribe 
conditions ; and if the power is there, the rule 
is good though it purports to have been made 
under a different section.'* The learned Judge 
held that the rule was not ultra vires and 
illegal. Wallis J., was also of the same opin- 
ion. We think that sections 16 and 144 of 
the Madras Local Boards Act read together 
give power to the Govrnmenb to make rules 
when an election is contested and also to 
frame rules declaring the qualifiioations re- 
quired of a person before he is validly elected 
and that the rules framed by the Government 
are not ultra vires. 

Turning to the next question that the appel- 
lant was not given an opportunity to be heard 
before the Government passed orders ; it is 
clear from the rules we have already referred 
to that no enquiry is contemplated. Buie 35 
states that objections to the validity of an 
election on the ground specified in rule 33 (e) 
and objections on the ground of disqualifi- 
cation under rule 9 (d) and all cases which in- 
volve an interpretation of the rules shall bo 
referred by the Collector for the decision of 
the Government which shall be final and that 
in all other cases of objection under rule 38 an 
enquiry shall be held by the Collector, etc. It 
is clear, therefore, that no enquiry is necessary. 
If the rule is valid, it seems to us that the 
Government lias power to declare what shall 
be the nature and scope of the enquiry. Refer- 
ence was made to the Secretary of State for 
India v. Venkatasalu Naidu (5), already refer- 
red to, whore it was held that an enquiry was 
necessary before an election can be invalidat- 
ed unders rule 35 and 36 framed under the 
District Municipalities Act. But rule 36 
requires an enquiry and the decision, there- 
fore, cannot have any application to oases 
where no enquiry is required. We may point 
out that the Local Boards Act provides for 
enquiries whenever the Government thinks it 
necessary that the person affected ought to 
have notice, for example, section 24, cl. (hi) 
provides for the removal of a President, Vice- 
President or member of a Taluk Board whose 
continuance in office is, in the opinion of the 
Govemment, dangerous to pubho peace or 
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order likely to bring the administration of the 
Local Board into contempt. But cl. (ii) states 
that when action is proposed to be taken in 
that matter no orders shall be passed without 
giving an opportunity of e'xplanation to the 
President, Vice-President or member concern- 
ed. 

We are therefore of opinion that both the 
objections taken fail. It is not necessary to 
consider the further question whether the 
action for damages would lie against the 
Secretary of State for India assuming that 
the rules framed by the Government were 
ultra vires, In the result, the Second Appeal 
fails and is dismissed with costs. 

V. N. V. Appeal dismissed. 

S. D. 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Appeal No. 245-B of 1923. 
September, 29, 1923. 

Present : — Mr. Kotval, A. J. C. 

SHEIKH DALLXJ and otheks— Defen- 
dants —Appellants 
versus 

PANJAB Alias WAMAN AND another 
—Plaintiffs —Respondents. 

Hindu Law ‘^Successive adoptions by widow^Suit 
by adopted son^Death’— Substitution of mother — 
Second adoption^ Bight to continue suit. 

A widow has power to adopt aeveral sons in suooes- 
aion if the last adopted son leaves no issues or widow 
behind. 

Surayanarayana v. Venkataramat 39 M. 882 ; 
10 0. W. N. 921 ; 4 C. L. J. 171 ; 16 M. L. J. 376 ; 
1 M. L. T. 360 ; 8 Bom. L. B. 700 ; 8 A. L. J. 702 ; 
88 1. A. 145 (P. 0.) and Venkappa Bapu v. Jivaji 
Krishnan 35 B. 806 ; 2 Bom. L. B. 1101 followe*!. 

If during the pendency of a suit by an adopted son 
the plaintiff dies and his adoptive mother is subati- 
te*d as his legal representative and she adopts another 
boy the latter has a right to step in as the represent- 
ative of the estate which has vested in him^ alter his 
adoption and the Court should take notice of the 
adoption before finally adjudioating the rights of the 
parties. 

Appeal against the decree of the District 
Judge, Amraoti, in Civil appeal No 23 of 1919, 
dated the 20th March 1922. 

JUDGMENT* — The facts have been suffici- 
ently stated in the remanding judgment of this 
Court and the judgment of the lower Appellate 


Court. It is first contended that the adoption 
of Panjabrao was invalid. It is said that by the 
adoption of Mahadeo Rad ha Bai's power for 
adoption was exhausted since all the spiritual 
purposes for which adopbion is allowed wore 
achieved. A widow has power to adopt several 
sons in succession; Suryanarayana v. Fanfc- 
atarama (1). Radha Bai after succeeding 
Madhorao as heir was competent to adopt if 
Mahadeo left no issue or widow behind ; Ven- 
kahpa Bapxt v. Jivaji Krishnan (2). Admittedly, 
Mahadeo left no issue or widow being a mere 
child of about 8 years when ho died. He had 
presumably not attained ceremonial com- 
petency before ho died and the spiritual pur- 
poses were not completely achieved before his 
death. » 

It is next said that Panjabrao’s adoption 
was invalid as it was made from a corrupt 
motive, namely, to defeat the rights of the 
defendants. If the adoption was made, as 
may be presumed, for the spiritual benefit of 
Radhabai’s deceased husband it cannot be 
said to have been made from a corrupt 
motive because it has the effect of divesting 
her estate and, in consequence, depriving the 
defendants of their rights under the mortgage 
executed by her. 

The next point argued is that legal neces- 
sity has been proved at least by the recitals in 
the mortgage-bond. Banga Chandra Dhur 
Biswas Y.Jagat Kishor Acharjya Chowdhuri (3), 
which is relied on in this connection, does not 
support the appellants, if anything goes 
against them; vide page 195. It is to be noted, 
moreover, that the mortgage in this case 
was executed only in 1907. 

It is contended that Panjabrao had no right 
to come in as the legal representative of 
Mahadeo the original plaintiff as he does not 
claim through or under him, but claims 
Babuji’s estate in his own rights as his 
adopted son. This Court had in its judgment 
remanding the case held that Radha Bai was 
appearing in this case after Mahadeo’s death 

(I) 39 M. 883 ; 10 0. W. N. 921, 4 0. L. J. 171 ; 
16 M. Ii. J. 376 ; 1 M L. T. 260 ; 8 Bom. L. R. 700 ; 
8 A* L. J. 702 : 88 I. A. 145 (P. 0.) 

(3) 36 B. 806 ; 2 Bom. L. R. 1101. 

(8) 86 Ind. Oas. 420; 44 0. 186; 20 M. L. T. 885; 
81 M. L. J. 568; (1916) 2 U. W. N. 886; 4 LW. 458; 
18 Bom L. B. 868; 14 A. L. J. 7108; 24 0. L. J. 487; 
1 P. L. W. 1; 34 0. W. N 225; 10 Bur. L. T. 177; 48 
I. A. 249 (P. 0.). 
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in two capacities, in her pesonal capacity and 
as the representative of the estate. As soon as 
she adopted Panjabrao she ceased to represent 
the estate which became vested in Punjabrao. 
No authority is cited in support of the plaint- 
tiff’s contention and there is no reason why in 
such case Panjabrao should not be allowed to 
come in as representing the estate if he prov- 
ed his adoption and why the adoption should 
not be taken notice of by the Court before 
finally adjudicating the rights of the parties. 
The decision of this Court that the defendants 
were entitled to remain in possession during 
Badha Bai’s lifetime was under circumstances 
which did not then exist. If the circumstances 
have changed pendente lite by the adoption 
there is.no reason why this Court at least 
should not, in the interests of justice, and to 
avoid a multiplicity of suits notice them and 
adjudicate accordingly. The appeal fails and 
is dismissed with costs. Second Appeal 
No. 246-B of 1922 which was argued with 
this appeal is also governed by this judgment. 

G. R. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 
COURT. 

MlSGEfjLANEOUS No. 331 OF 1923. 

November 26, 1923. 

Present, — Mr. Wazir Hussain, A. J. C. 

MATA DIN SINGH-^Plaintiff- 
Appellant 
versus 

SHEO DARSHAN SINGH.— Defendant- 
Respondent. 

Civil Procedure Code (Act V of 1908)« ss. 161f 152 
Misdesoription of prap»rty in plaint^Error^Acci* 
dental sUp or omisston^Deliberate erro) — Frauds 
Duty of Court-^Inhcrent power of Courts Livittatiofi, 

In order to attraot the application oi the proviaione 
of section 153 of the Oode of Civil Procedure, the 
error must be a natural consequence of an accidental 
slip or omiaion. The mere misdescription of the 
property in the plaint and the repetition of the error 
in the decree will not suffioe. [p. 97, ool. 1.] 

Where an error is delibearte. It ia settled law that 
the proviaiona of section 152, Oivil Procedure Oode 
cannot be invoked for fhe purpose of oorreoting such 
errors [p. 97, ool. l.J 

In the ease of a deliberate error, the person oom- 
mittlng it is guilty of fraud on the Court and when 
the fraud is brought to the notice of the Court the 


latter cannot let it stand and countenance its perpe- 
tration, lapse of time being immaterial. The action 
of the Court under suoh olroumatanoea would clearly 
rest on the provisions of section 151, Civil Prooedera 
Code and the aggrieved party oannot be left to seek 
bis remedy by a regdlar suit. [p. 97, ool. 2.] 

Under section 151 the Court has the inherent 
power to aot ex debito justitice and 'to do that real 
and substantial juatioe for whioh it alone exists, 
[p. 97, ool. 9.] 

There are certain limitations on the powers of the 
Court acting eitheir under section 151 or 152, Civil 
Procedure Oode even an accidental error should'not be 
amended if third parties have acquired rights under 
tho erroneous judgment in the Interval, [p. 98, ool. 1.] 

Applioatioa under seotion 152 of the Oode 
of Civil Procedure. 

Mr. Hyder Husain, for the Applicant. 

Mr. Bisheshur Nath Srivadava, for the 
Opposite party. 

Order . — This application purports to 
have been made under section 152 of the 
Code of Civil Procedure. The object of the 
application is to obtain an order for “correc- 
tion of the judgment and decree” of this Court 
in Second Civil Appeal No. 196 of 1903 decid- 
ed on the 10th May 1904. 

The facts of the case are not complicated. 
The applicant, Sheo Darshan, executed on tho 
11th May 1901 a sale-deed in favour of 
one Sahaj Bam in respect of one half of 1 
anna, 6 pies, 13 kirants, and 2 jau share in 
village Daraundha. Within this share lie 
certain plots measuring 8 bighas 2 biswas and 
6 biswansis. These were expressly exempted 
from the transaction of sale. On the 26th 
August 1901 Matadin Singh, a co-sharer in 
the village, brought a suit for pre-emption in 
respect of the sale above-mentioned. In 
paragraph four of the plaint of that suit it 
was stated, that, within the property sold, 
there wore certain plots of land which belong- 
ed to the plaintiff pre-emptor and consequent" 
ly they should not have been made the sub- 
ject-matter of the sale. At the end of the 
plaint the relief prayed for was a decree for 
proprietary possession of 9 pies 3 kirants 
3 jau with the exception of the plots belonging 
to the plaintiff and specified in a list attached 
to the plaint. A decree was eventually passed 
in terms of the plaint and was confirmed by 
this Court except as to a certain variation 
made in the amount of the pre-emption 
money. 
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The grounds of the present application 
are that the plots, which were not the 
subjeot-matter of the sale and were ex- 
pressly excluded from the share, which was 
the subject-matter of the sale, were by 
mistake treated throughout the trial of the 
suit for pre-emption as if they also were sold 
under the sale-deed on the basis of which the 
suit for pre-emption was brought. It is said 
that the error committed in the pleadings was 
repeated in the decree. It is now alleged that 
under the colour of that decree the pre-emp- 
tor, Mata Din Singh, is making attempts to 
dispossess the applicant from those plots. 

The first question, which I have to decide, 
is — Does the case as stated above fall within 
the terms of section 162 of the Code of Civil 
Procedure? The perusal of the plaint in the 
suit for pre-emption loaves no room for doubt 
that the claim related to the property sold 
under the sale-deed of the 11th May, 1901. 
Obviously, it could not relate to any property 
which was not sold. The sale-deed was by its 
date mentioned in paragraph 4 of the plaint. 
The property sold was, however, described in 
the paragraph relating to the relief as 9 pies 
3 kirants 3 jau with the exception of the 
plots belonging to the plaintiff with which we 
are not concerned in the present matter. 
This description on the premises stated is 
clearly a wrong one but the mere fact that the 
description of the property was erroneous 
will not, in my opinion, attract tho application 
of the provisions of section 162 of the Code 
of Civil Procedure. The error must be a 
natural consequence of an accidental slip or 
omission. An error may bo committed deli- 
berately, and if it has been so committed it is 
settled law that the provisions of that section 
cannot be invoked for tho purpose of correct- 
ing such an error. 

Now, the mistake in tho present case might 
have either arisen from any accidental slip 
or omission, or tho pre-emptor deliberately 
but erroneously included such property within 
his suit for pre-emption as was not tho subject- 
matter of the sale to which the suit related. 
If the first alternative is correct, section 152 
would apply. If the second alternative is the 
right one to adopt, a case of fraud would 
emerge against the pre-emptor. In the first 
event, there is a long catena of decisions both 
in India and in England which establish the 
I 0-18 


proposition that pleadings as well as the judg- 
ments and decrees of Courts may be rectifi^ 
to carry out the true intention of the parties 
and of tho Court in such a suit . In the 
case of Lawrie v. Lees (1) Lord Penyance 
said : — “I cannot' doubt that, under the ori- 
ginal powers of the Court, quite indepen- 
dent of any order that is made under the 
Judicature Act, every Court has the power 

to vary its own orders ...to vary them 

in such a way as to carry out its own 
meaning, and where language has been used 
which is doubtful, to make it plain. I think 
that the power is inherent in every Court.” 
In the case of Hatton v. Harris (2), Lord 
Watson made the following observation : — 
“When an error of that kind has been^commit- 
ted, it is always within the competency of the 
Court, if nothing has intervened which would 
render it inexpedient or inequitable to do so, to 
correct the record in order to bring it into har- 
mony with the order which tho judge obvious- 
ly meant to pronounce.” As regards the oases 
decided in India I would content myself with 
mentioning two only, that is, Sheo Balah v. 
SukMei (3) and Ferozsha Pestonji Banderja v. 
The Sun Mills, Limited (4). It was urged on me 
repeatedly that the record now sought to be 
corrected was perfected and closed about 20 
years ago, but, as observed by Lord Maonagh- 
ten in Hatton v. Harris (2) already mentioned, 
lapse of time has nothing to do with tho 
question. In that case an error 39 years old 
was amended. 

If, on the otlier hand, Matadin Singh, 
pre-emptor, deliberately suppressed the 
omission of tlie plots which were exempted 
from the sale in respect of which ho brought 
his claim for pre-emption he was guilty of 
fraud on the Court, and when this fraud has 
now been brought to the notice of the Court, 
obviously, I cannot let it stand and counten- 
ance its perpetration. My action under such 
circumstances would clearly rest on tho pro- 
visions of section 151 of the Code of Civil 
Procedure. Under that section tho Court has 
the inherent power to act ex dehito jmtitia exA 
to do that real and substantial justice for the 

(1) (1882) 7 A. 0. 19 at p. 34 : 51 L. J. Oh. 309 : 
46 Jj. T. 310 ; 80 W. B. 185. 

(3) (1895) A. G. 547 ; C8 L. J. P. 0. 34 ; I R. 1 ; 
67 D. T. 723. 

(9) 39 Ind. Oas. 844; 13 A. Ii. J. 185. 

(4) 33 B. 870; 11 Ind. Dso. (N. S.) 880. 
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adminisbratioa of which it alone exists. See 
the observations in the case of Hukum Ghand 
V. Kamalanand Singh (6). It was suggested 
that tho applicant may be left to seek his 
I’emedy by a regular suit. To my mind such a 
suggestion would amount to a prayer to the 
Court to shut its eyes to the facts of the case. 
Those facts either reveal a case of error due to 
an accidental slip or omission or a fraud. I 
cannot obviously stay my hands and defer 
the decision of the question, any longer. 

There are certain limitations on the 
powers of the Court acting either under 
section 152 or under section 161 of the Code 
of Civil Procedure. Those limitations were 
stated by Lord Watson in tho (luotation 
already given from his judgment in'the case 
of Hatton v. Harris (2). Tlie observations of 
Lord Herschell in tlie same case were similar. 
The result is that oven an accidental error 
should not bo amended if third parties have 
acquired rights under the erroneous judgment 
in the interval. In the present case, liowevor, 
no third parties are involved. The learned 
Advocate for the opposite party argued, how- 
ever, that it would bo inexpedient or inequit- 
able to correct the error now because of cer- 
tain events that have taken place since tho 
decree was made in the suit for pre-emption. 

It appears that in 1906 this applicant 
claimed ex-proprietary right in some of tho 
plots which are the subject-matter of this 
application. His claim was not decided on 
merits and the application was rejected. It 
further appears that two or some of these 
plots were in the possession of mortgagees. 
Tho opposite party has obtained possession of 
them by redeeming the mortgages and is 
now in X)ossession of the redeemed plots. 
Two of tho plots, however, were left 
in the possession of the applicant by the 
order of the Board of Revenue. This hap- 
pened in tho year 1921. I am of opinion 
that these facts do not render it inexpedient 
or inequitable to correct the record so as to 
bring it into harmony with the real intention 
of tho parties and of the Judge. 

On the above grounds I allow the applica- 
tion and direct that the decree of this Court 
dated the 10th May 1904 be so amended as to 
declare that the decree for pre-emption in res- 
pect of the share of 9 pies 3 kirants 3 jau 

(6) 33 0. 927 : 3 0. L. J. 67. 


shall not cover the plots stated in the applica- 
tion before me and that those plots were not 
tlie subject-matter of the sale to which the 
suit for pre-emption related. The applicant 
will get his costs from tho opposite party. 

s. D. Application allowed. 


MADRAS HIGH COURT. 

Civil Revision No. 17 of 1923. 
November 12, 1923. 

Present : —Sir Walter Salis Schwabe, K. C., 
Chief Justice, Mr. Justice Ramesam 
and Mr. Justice Waller. 

KOKKU PARTHASARATHY NAIDU 
6ARU —Petitioner 

versus 

CHINTALACHERVU KOTESWARA RAO 
GARU AND ANOTHER— Respondents. 

Madras Local Boards Act ( of l'.)20) ss. 57, 65, 66, 
28 (2), 25, 19'J (2) (c)^ Judge Jwliiny election mjuiry 
whetlicr “ persona desiftna ” or Civil Pro- 

cedure Code {Act V of 100S)» s. 116— “Ftnuk'it/’*— 
Appcal^Bcvision^yaUdity of nominations to member^ 
shipof Board^Jnrisdiotionof District or S^^hd'^^dgi' to 
go into Grounds other than x)re scribed disqualification 
—Election of member as PresuVnt— Right to guesium 
validity of his nomination as member in inquiry regar- 
diny election as Presideni^E lection if can be set asidc-^ 
S, 23 (2) and>s. ^b^Short absence of President — Right 
to make apjmntments to Local Board^Valtdiiy. 

A Disfcrlot or Subordinate Judge holding an election 
inquiry and aotlng under the powers conferred upon 
him by the rales framed under the IMadraa Local 
Boards Act of 1920 is acting as a *0ourt* and not 
merely as a persona dcsignata, [p. 99, col. 2.] 

Nationl Telephone Co., Ltd* v. Post Master 
Oenoral (1) (1918) A. 0. 646; 82 L. J. K. B. 1197; 109 
L. T 662; 57 B. J. 661; 29 T. L. R. 687, applied. 

The fact that the decision of the Judge Is *final' 
under section 57 of the Act and the rules thereunder 
means that there is no appeal against it. It does not 
preclude Revision to the High Court under sec- 
tion 116 of the Civil Procedure Code. [p. lOOt ool. 1.] 

There Is nothing either in the sections of, or in the 
rules under, the Madras Local Boards Act giving 
powers to a District or Subordinate Judge to question 
the validity of the appointment of a nominated 
member except under s. 57 and on the sole ground 
of disqualification specified in aeotions 55 and 66. 

[p. 100, col. 2.] 

Therefore, on a petition dealing with the election 
of A President of a Local Board it is not competent to 



VoL. 78] 


INDIAN CASES 


99 


KOKKU PARTHASARATHY NAIDU V. CHINTALAOHERRU KOTESWARA RAO 


the Judge to go into the quention whether a parti- 
oular candidate was duly appointed a member o! the 
Board, [p. 101, ool. l.J 

A Diatriot Judge aota wholly without jurisdlotion 
in inveetigating such a question and hia deoiaion 
upon it is liable to be revised by the High Court 
under S. 115 (a) of the Civil Procedure Code. [p. lOl, 
ool. 1.] 

Per Chief Justice The proper method of question- 
ing the appointment of a member, would be by pro- 
ceedings in the nature of quo warranto [p. 101, 
col. 1.] 

Obiter :^By reason of sections 28 (2) and 25 of the 
Madras Local Boards Act the mere abseoca for a few 
days of the President of a District Board from his 
jurisdiction does not necessarily vest in the Vice- 
President the power of appointing members to a 
Taluk Board, [p. 101, ool. 2.] 

Per Ramesanit J : — An error of law leading to an 
erroneous order does not justify interference in Revi- 
sion but one leading to the exercise of jurisdiction 
which does not exist justifies such interference, 
[p. 102, col. 1.] 

Petition under Sect. 115 oE Act V of 1908 
and Sect. 107 of the Government of India Act, 
praying the High Court to revise the order of 
the District Court of Guntur dated 22nd 
December 1922 in (). P. No. 82 of 1922. 

Dr. S. Swaminadharit for the Petitioner. 

Messrs. 0. V. Ananthakrishna Aiyti^r, 
V, Bamadoss and Ch, Baghava Bao^ for the 
Respondents. 

JUDGMENT 

The Chief Justice. — This is an application 
for tho revision of the decision of the District 
Judge acting under the powers conferred upon 
him by tho rules framed under the Madras 
Local Boards Act of 1920. By rule 1 of the 
rules issued by the Looal Government under 
the powers conferred on them by section 
199 (2) (c),— 

• 

*‘No election of a member or of a Presi- 
dent of a District, Taluq, or Union Board 
shall be called in question except by an elec- 
tion petition presented in accordance witii 
these rules, to the District or Subordinate 
Judges having jurisdiction.” 

A preliminary point is taken that this 
Court has no power of revision, under section 
116 of the Code of Civil Procedure over the 
decision of a District or Subordinate Judge 


when acting under that rule. That depends 
on whether the Judges therein referred 
to are acting as Courts, or acting merely 
as persona designata ; that is to say, persons 
selected to act in the matter in their private 
capacity and not in their capacity as Judges. 
There has been considerable conflict of opinion 
on this point since the coming into force of 
this Act, and T do not think that the decisions 
that have been given on the matter are of 
great assistance to us in arriving at the pro- 
per conclusion, and wo have to look at the 
Act and tho rules and the law as it stands. 
The law is, I think, quite definitely establish- 
ed by the decision in National Telephone 
Company Ltd. v. Post-Master Genera?, in the 
words of Lord Parker at page 562 that,— 

“ Where by Statute matters are referred to 
the determination of a Court of Record with 
no further provision, the necessary implica- 
tion is, I think, that the Court will determine 
the matters as a Court. Its jurisdiction is 
enlarged, but all the incidents of such juris- 
diction, including the right of appeal from its 
decision, remain the same.” 

If this matter had been referred to the 
Wstrict Court or Subordinate Judge’s Court 
in terms, in my judgment, no question could 
arise, because, following the words of the 
judgment just quoted, the matter would be 
determined by the Court as a Court, it being 
given jurisdiction for this particular purpose, 
and all the incidents whicli include the inci- 
dent of being liable to revision must follow, 
although no appeal would lie in this particu- 
lar case, because an appeal has been expressly 
precluded, for by section 57 (2) of the Act, 
and by the rules, this “decision is to be final.” 
But as the word “ Judge ” is used and not the 
word “ Court, ” one has to look carefully 
to see whether the word “Judge” was 
used of him in his capacity as Judge or 
in his personal capacity, and I think groat 
light is thrown upon this by two other 
rules. Rule 12 (2) of the rules for election re- 
fers to “ an election or other competent Court” 
and it is quite clear that it is there re- 
ferring to a Court of a District Judge or Sub- 
ordinate Judge : and, by rule 4 (3) of the rules 
for the conduct of Inquiries, power is given to 

(1) (1018) A. 0. 646 : P2 L. J. K. B 1197 ; 109 L. 
T. 662 ; 87 6. J. 661 ; 29 T. L. R. 687. 
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the District or Subordinate Judge in certain 
oases to direct any Court subordinate to 
him to hold the inquiry/* I 6nd it impossi- 
ble to hold that a reference to a Judge with 
power to refer to a Court subordinate to him 
can mean anything else than reference to a 
Judge sitting as a Judge in the exercise of his 
ordinary jurisdiction extended for that pur- 
pose. For these reasons, in my judgment, 
the power of revision lies. 

It is further argued that the fact that the 
decision of this Judge is, by section 57 of the 
Act and by the rules, final, preclude any revi- 
sion. There is really no authority adduced 
in support of that proposition and, in my 
judgment, it would be quite contrary to the 
whole object and intention of section 115 of 
the Code of Civil Procedure so to hold. That 
section only applies where there is no appeal. 
I know of no better way of directing that 
there shall be no appeal than by the legisla- 
ture stating that the decision of a particular 
Court shall be final. It is the ordinary mode 
of expression used for the purpose in much of 
the legislation in England on which this legis- 
lation is founded ; and, where the whole ob- 
ject of revision is to prevent a Court, from 
which there is no appeal, acting contrary to 
its jurisdiction, a finding that it is the law 
that, because the words used are the deci- 
sion shall be final/' a Court, ordinarily sub- 
ject to the revisional powers of this Court, 
should be permitted to act wholly without 
jurisdiction without the aggrieved party being 
entitled to any remedy, would in my judgment 
be untenable, and that would be the effect of 
deciding this second point in favour of the 
contention put forward. 

On these grounds, in my judgment, this 
Court has revisional power and the prelimi- 
nary point fails 

The petitioner was duly elected President of 
Narasaraopet Taluq Board. A petition was 
subsequently filed before the District Judge of 
Guntur for a declaration that this election 
may be declared void and annulled and that 
the petitioner, one Chintalacheruvu Kote- 
Bwara Bao, a defeated candidate in the elec- 
tion, should be declared to be duly elected. 
The Distr*'ot Judge found that the petitioner 
had not been properly appointed a member of 
the Taluq Board and was, therefore, not eligi- 
ble for election to the Presidentship of that 


Board, and the matter comes before us on a 
petition for revision of that order. 

It is contended, on the one side, that the 
decision of the District Judge was wrong and 
that this is a case for the exercise by the High 
Court of its revisional powers under sec- 
tion 116, Civil Procedure Code, and, on the 
other side, that the decision of the District 
Judge is right, and that, even if it was wrong, 
his order is not a proper subject-matter for 
revision. 

The powers of a District Judge in the matter 
of Election Petitions are contained in section 57 
of the Madras Local Boards Act of 1920, and 
in the “ rules for the conduct of inquiries and 
the decision of disputes relating to elections,’* 
issued by the Looal Government under their 
powers in that behalf under section 199 of the 
Act. By section 57, the Judge has power to 
determine whether an appointed member is 
disqualified under section 55 or section 66 by 
reason of the various grounds set out in tliose 
sections, such as, insanity, bankruptcy, being 
interested in contracts with a local board and 
the like, none of which are alleged in this 
case. The petitioner had been appointed by 
the President of the District Board purport- 
ing to act under section 9 of the Act, By the 
rules above referred to, save as provided in 
section 67, no election of a member or a pre- 
sident can be called in question except by an 
Election Petition presented to the District or 
Subordinate Judge. This rule is somewhat 
obscure. I understand it to mean that, apart 
from the powers under section 57, a petition 
to the District or Subordinate Judge is the 
only way of questioning the election. But 
I can find nothing either in the section or 
rules giving powers to a District or Subordi- 
nate Judge to question the appointment of a 
nominated member such as the petitioner, ex- 
cept on the specified ground, namely, disquali- 
fication under sections 56 and 57. At the 
time of his election as President, he, the peti- 
tioner, was de-facto a member of the Board 
and as such eligible for election to the Presi- 
dentship. It is not suggested that there was 
any irregularity in the election ; but what is 
suggested is that he was nob eligible for elec- 
tion because be was not properly appointed a 
member by the President of the District 
Board. Now the appointments of members 
other than elected members are in certain 
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oases in the hands of the Local Government, 
in certain cases in the hands of the President of 
the District Board, and in certain cases in the 
hands of the President of the Taluq Board 
under section 9 of the Act, and I can hnd 
nothing in the Act to suggest that a District or 
Subordinate Judge is intended to have any 
jurisdiction to decide whether the Local 
Government or the President of the District or 
Taluk Board, as the case may be properly 
exercised their power of appointment. What he 
has jurisdiction to decide is whether a person 
so appointed is disqualihed under section 55 or 
66 and nothing else, and, in my judgment, on 
a petition dealing with an election to President- 
ship, he cannot go into the question 
whether a particular candidate was duly 
appointed a member of the Board. Therefore, 
in my judgment, the District Judge in this 
case was acting wholly without jurisdiction in 
investigating that question and giving his 
decision upon it, and the matter, therefore, 
comes directly under section 115 (a) of the 
Civil Procedure Code. If it is desired to ques- 
tion the appointment of a member, it is 
probably open to question it in Court by pro- 
ceedings in the nature of quo warranto. 

Assuming that the District Judge had 
power to inquire into this matter, whether it 
can be said that the High Court has power to 
revise his order under section 115 (o) is a 
very different* question and one upon which 
I do not think it necessary or advisable to 
express any opinion or to add one more to 
the many judgments dealing with what does 
come under that section and what does not : 
nor do I consider it necessary for the decision 
of this case to go into the question whether 
the District Judge was right or wrong in the 
decision to which he camo. But as the matter 
has been fully argued before us aod as it is of 
considerable importance, I think it desirable 
thair we should express our opinion, obiter 
though it may bo. 

The facts arc that the President of the 
District Board, while temporarily in Madras, 
prepared and signed a list of his appointments, 
including therein the petitioner, and sent a 
copy of that to the Fort St, George Gazette 
The District Judge held tliat, by reason of 
section 23 (2) of the Madras Local Boards 
Act, all the appointments thus made were 
Told. 


That section enacts tliat, daring the tempor- 
ary absence or incapacity of the President of a 
District or Taluq Board, the President’s func- 
tions shall devolve on the Vice-President.” 

By section 25 “ the exercise of these powers 
by the Vice-President shall be subject to 
such restrictions limitations and conditions as 
may be laid down by the President and shall 
also be subject to his control and revision.” 

I do not think that the mere absence for a 
few days of the President from his district on 
a visit to Madras necessarily vests in the Vice- 
President the power of appointing members 
of the Board. But even if it did, the fsust is 
in this case the Vice-President did not make 
any appointment and the President returned 
to his district, and signed again in his district 
the list of appointments of these members and 
directed it to be posted on the board where, 
and not in the Fort St, George Gazette, it 
had by the Act to be posted. This was a 
perfectly proper exorcise of the President’s 
powers of appointment and, in my judgment, 
there was nothing wrong with the appoint- 
ment of the petitioner at all. 

It follows that this petition must be 
allowed, that the order of the District Judge 
must bo set aside. The ist respondent must 
pay costs throughout, including the costs of 
the 2nd Respondent. 

Ramesam, J. — I agree with my Lord’s 
conclusion in the judgment delivered that, in 
the light of the rules made under the Act, 
the District Judge must be considered to be a 
Court and that, notwithstanding the use of the 
word ‘ hnal ’ in section 57, a revision petition 
jics to this Court. 

The next question is whether there is any 
question of jurisdiction or material irregularity 
within the meaning of section iiO Civil Proce- 
dure Code. It is not suggested that the 
District Judge acted with material irregularity 
in the exercise of his jurisdiction. As to 
jurisdiction, 1 think one must start with the 
principles laid down by the Privy Council in 
Balakrishna Odayar v. Vastuieva Aiyar (2). 
** The section applies to jurisdiction alone, the 

(2) 40 led. Oas. 660 ; 40 M. 798 at p. 799 ; 16 A. 

L. J. 646 ; 2 P. L. W. 101 ; 38 M. L. J. 69 ; 26 0. L. 
J. 148 ; 19 Bom. h. R. 716 ; (1917) M. W. N. 628 ; C 
L. W. 601 ; 22 0. W. N. 60 ; 11 Bom. L. R. 48 ; 44 
I. A. 261 (P. 0.). 
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irregular exeroise, or non-exeroise of it, or the 
illegal assumption of it. The section is not 
directed against conclusions of law or fact in 
which the question of jurisdiction is not 
involved.’' 

It follows that an error of law leading to 
an erroneous order only, does not justify our 
interference. An errof of law leading to the 
exercise of a jurisdiction which did not exist, 
justifies such interference (See Atchayya v. Sri 
Seetharamachandra Bao (3). It must be re- 
membered that every error of law cannot bo 
regarded as the exercise of a jurisdiction which 
does not exist merely because, but for such 
error, the order of the Court would have been 
different, otherwise, all erroneous decisions 
can be modified or revised in revision. I 
agree with the observations of my brother 
Wallace, J. in Ahmad Thambi Maracair v. 
Basava Maracair (4). 

Applying these principles, it follows that, 
where a District Judge, who has jurisdiction 
to enquire into an election petition under the 
rules that made under the Local Board Act, 
1920, passed as the result of his enquiry an 
erroneous order based on an erroneous con- 
struction of the sections of the Act or the 
rules, the or^er cannot be interfered with 
in revision ; and it cannot be said in such a 
case, that on account of his error of law, the 
District Judge exercised a jurisdiction which 
did not exist or failed to exercise a jurisdic- 
tion which existed. For instance, when he 
held erroneously that the appointment of 
a member or President was void, it cannot be 
said merely by reason of such error that 
there was an erroneous assumption of juris- 
diction. I do not think that the observations 
ot Channell, J., in Bex v. Manchester Justices 
(5) at page 574: help us in the application of 
section 115. It is true that these observa- 
tions have been quoted and applied by my 
brother Krishnan, J., in (6) Bamaswami 
Goundanv.Muihu Velappa Gounder, 1 am un- 
able to agree with all the observations in that 

- (3) 18 Ind. Oai. 666; 89 M. 195 ; 18 M. L. T. 60 ; 
U M. L.J. lia(P. B.). 

(4) 72 Ind. Oas. 902; 17 L. W. 898 ; (1922) M. W. 
N. 813; 44 M. L. J. 69; (1923) A. I. B. (M.) 264; 46 
M. 123. 

(6) (1899) 1 Q. B. 671 at p. 674; 68 L. J. Q. B. 
368 ; 68 J. P. 860; 47 W. R. 410; 80 h T. 681. 

(6) 71 Ind. Cas. 1089 ; 46 M. 686; 16 L. W. 848 ; 
44 M. L. J. 1; (1928) M. W. N. 183 ; (1998) A. I. R. 
(M.) 192. 


case. I also observe that, in that case,' the 
ground of material irregularity was also 
available. 

In the present case before us, I agree with 
my Lord the Chief Justice, in holding that the 
District Judge acted without jurisdiction. 
Under section 57 he had jurisdiction to enquire 
into the validity of the appointment of a 
member only if it is questioned on the 
ground that he was disqualified under 
sections 55 and 56. No such ground was 
alleged or proved and the District Judge had 
no jurisdiction .to enquire into the Election 
Petition. We have not here a case of his 
holding that he bad jurisdiction to enquire by 
an erroneous construction of some section or 
rule of law. He merely enquired into a 
petition in which no ground, such as is men- 
tioned in the section, was alleged. 

I agree with the order proposed by ray 
Lord. 

Waller, J. —On the first point I agree that 
the Judge referred to in rule (1) is not a 
persona designata. Rule IV (3) is,' I think, 
conclusive. A judge acting as persona designata 
has no Court subordinate to him. I agree 
also that the description of his decision as 
final means no more than that there is no 
appeal against it. It does not mean that a 
decision made without jurisdiction is not 
open to revision under section 115 Civil 
Procedure Code. 

It seems to me clear that, in this case, the 
Judge had no jurisdiction to decide what he 
did decide. Petitioner was an appointed mem- 
ber of the Board and 'his appointment could 
be questioned before the Judge only with refe- 
rence to sections 55 and 56 of tlie Act. It 
could certainly not be questioned in a proceed- 
ing of this kind. The Act, no doubt, provides 
that the President shall be elected from 
among the members of the Board, but that 
provision does not give the Judge jurisdiction 
on an Election Petition to consider whether tho 
members have or have not been properly 
appointed. He cannot disqualify them save 
on grounds that are not applicable hero. 
The result in the present instance was the 
petitioner remained an appointed member of 
the Board although the Judge had sot aside 
his election as President on the ground that 
he had not been properly appointed a 
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member. On the last point T agree that 
petitioner was properly appointed and concur 
in the order allowing the petition and as to 
costs. 

V. N. V. Order Set aside. 

S. D. 


LAHORE HIGH COURT. 

Second Appeal No. 2284 of 1920. 

May 6. 1923. 

Present: —Sir Shadi Lial Kt. Chief Justice and 
Mr. Justice Lumsden. 

RAM SARAN DAS— Plaintiff- 
Appellant, 

versus 

MULA, Minor, through MALUKA 
Defendant— Respondent. 

Punjab Uedcmption of Mortgagea Act ill of 1913) 
s. 12^ Application for rcdemption^Ord^'r directing re- 
demption on of a certain sum-^-^Suit for 

dcclaratiofi by mortgagee that a larger sum is ditc on 
mortgage -^Limitation. 

Defendant made an applioalion under the Punjab 
Redemption of Mortgages Act for redemption of a 
mortgage. The Collector made an order directing 
redemption on payment of a certain sum. The mort- 
gagee instituted the present suit for a deolatation 
that the charge on the land was a sum higher than 
that determined by the Collector and that he was 
entitled to retain possession of the land until tbe 
sum claimed by him was paid to him : 

TIeldt that the position of the mortgagee in the 
anit waa not that of a plainfiCf but was more analo- 
gous to that of a defendant, the suit being virtually 
a defence against an order divesting the mortgagee of 
possession before payment of the sum due, and no 
question of limitation for the suit could, therefore, 
arise. 

Second appeal from the decree of the 
District Judge, Delhi, dated the 14th August 
1920, affirming that of the Subordinate Judge, 
2nd Class, Delhi, dated the 28th January 1920, 
and dismissing the claim with costs in both 
Courts. 

Lala Jagan Nath, for the Appellant. 

Messrs. Devi Dayal and N, G, Mehra, 
for the Respondent. 

JUDGMENT. — On tbe 26th January 
1897 one Bhola, a jat, mortgaged certain 
lands to tbe present appellant for Rs. 400. 


According to the terms of the deed interest 
was to he paid for 6 years at the rate of 
Rs. 1-8-0 per cent per mensem. After tbe ex- 
piry of this period the land, if not redeemed, 
was to be considered sold to the mortgagee, 
the latter having the right during tbe sub- 
sistence of the mortgage to assume possession 
should the interest not be paid. On tbe 18th 
January 1906 the conditional sale clause was 
expunged by the Deputy Commissioner act- 
ing under section 9 (2) of Act XIII of 1900. 
On the 12th January 1910 the mortgagee 
brought a suit for possession and obtained a 
decree on the 16th February 1910, On 
the 21st August 1912 a deed of lease was 
executed under which the mortgagor became a 
tenant of the land on a yearly rent of Rs. 72. 
In that deed the mortgagor admitted that 
the charge on the land was Rs. 1,336, that 
sum representing the principal sum advanced 
on the basis of the mortgage plus 13 years* 
interest. After Bhola's death, his son, the 
present respondent, ax)plied for redemption 
under Act II of 1913 and the Revenue Officer 
on the 19th January 1918 passed on order in 
his favour on payment of a sum of Rs. 400. On 
the 24th March 1919 the mortgagee brought a 
suit under Act II of 1913 for a declaration 
that the charge on the land was Rs. 1,336 
and that he was entitled to retain posses- 
sion until that sum was paid. The trial 
Court dismissed tbe suit holding that the 
claim 'was time-barred and that in any case 
Rs. 1,336 could not be due as there was no 
stipulation in the mortgage deed that any 
interest was payable after the expiry of the 
6 years* term. On appeal the District Judge 
conGrmed the decree of the trial Court, add- 
ing that the suit could not lie under the 
provisions of Order II, rule 2, Civil Procedure 
Code. Dissatisfied with both these decrees the 
mortgagee has come to this Court on second 
appeal. 

It appears to us that both Courts have 
failed to appreciate the real position of a 
mortgagee in such suits. That position is not 
that of an ordinary plaintiff but is more 
analogous to that of a defendant. The mort- 
gagee was in possession of the laud and had 
the Revenue authorities not intervened, it 
would have been the business of the mortga- 
gor to bring a suit for possession by redemp' 
tion. The summary proceedings taken by 
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the Revenue authorities cannot afifeot the 
rights of the parties and the present suit is 
thus virtually a defence against an order 
divesting the mortgagee of possession before 
payment of the full sum due. In such oirou- 
mstances, the question of limitation does not 
arise and the provisions of Order II rule 2 
are inapplicable. 

It seems doubtful whether in any ease 
these latter provisions would have barred the 
suit. Under the terms of the deed the mort- 
gagee in 1910 had the option of suing for 
possession or claiming the money due. He 
oould not have asked for both remedies and 
it was open to him to select the one he pre- 
ferred. In this connection, the principles laid 
down in the Full Bench ruling of this Court 
Parmeshri Dan v. Fakeria (1) are in point. 

We are satished that the sum of Rs. 1,336 
is a valid charge on the land. It is true that 
the mortgage-deed does not expressly provide 
for the payment of interest after tho expiry 
of the six years’ term. In the full Bench 
ruling published in Motan Mai v. Muhammad 
Bakhsh (2) tho principles applicable in such 
oases were clearly set forth. In that autho- 
rity Le Rossignol. J., expressed the opinionthat 
in tho case of mortgages comprising a stipula- 
tion of conditional sale, a covenant to pay 
post diem interest up to the date lof redemp- 
tion must be implied unless there are very 
strong reasons to the contrary. In tho pre- 
sent case not only are there no reasons to 
the contrary apparent but there is the sig- 
nificant fact that when tho registered deed of 
lease was executed in 1912, the mortgagor 
admitted that the burden on the land amounted 
to Rs. 1,336. This admission affords strong 
proof that there was an implied agreement 
to pay interest after the expiry of the six 
years’ term should tho mortgagor decide not 
to enforce his rights of foreolosure. 

It follows from those findings that the 
appeal must be accepted and the plaintitf 
granted a decree to the effect that he is entitl- 
ed to retain possession of the land until he 
is paid a sum of Rs. 1,336 less any payments 
already made in accordance with the order of 

(1) 69 Ind. Oag. 71 1. L. 467 ; 66 P. W. R. 1920 ; 2 
L L. J. 466. 

(2) 66 Ind. Oaa. 771 ; 8 L. 2C0 ; 4 U. R L. R. 
(L) 66 ; (1922) A. 1. B. (L) 264) 42 P. L. B. 1022. 


the Collector. The plaintiff appellant is also 
entitled to mesne profits from the date of the 
Collector's order and these mesne profits will 
be fixed at Rs. 72 per annum the amount 
payable under the terms of the lease. The 
decree will carry costs throughout. 
z. K. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Civil Revision No. 169, B op 1923. 

October 20, 1923. 

Present : — R. B. Kinkhede, A. J. C. 
DEVIDAS. Plaintiff— Applicant. 
versus 

MAMOOJl— Defendant— Non-applioant. 

Admission of thumb impression on blank paper— * 
JExecution—Burdcn of proof. 

An admlsiiion must be taken as a whole and not 
pleoemeal. [p. 106, ool. 1.] 

A defendant’s admission that he had put his 
thumb impression on a blank paper is not an ad* 
mission of execution of any document and therefore 
does not shift the burden of proving the document. 

[p. 106, ool. 2.] 

Revision from the decree of the Small 
Cause Court, Chandur, District Amraoti, dated 
10th August 1923, in Civil Suit No. 287 of 
1923. 

Mr. M. B. Niyogi^ for the applicant. 

ORDER . — The defendant is sued by plaint- 
iff on the basis of what is described as a 
promissory-note purporting to bear his thumb 
impression. The defendant, though admitting 
that he gave his thumb impression upon a 
blank paper by Bhaskar, denies the execution 
of the promisBory-note sued upon. His con- 
tention is that Bhaskar who has quarrelled 
with him must have in collusion with plaintiff 
brought into existence the promissory-note in 
suit by forging tho contents. The Small 
Cause Court upheld this contention and dis- 
missed the suit. 

2. This petition for revision raises one 
very important question of law, namely, whe- 
ther the burden of proving the execution of 
the promissory-note lay on plaintiff or in view 
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of the defendant’s admission of the thumb 
impression, it beoame necessary for him to 
disprove the execution thereof. It is contend- 
ed that when a party admits his subscription 
or thumb impression borne on any paper he 
ought to be presumed to have put it 
upon that paper with full knowledge of its 
contents and that, inasmuch as the defen- 
dant has in this case admitted that he gave 
his thumb impression, it was for him to show 
that it was blank at the time he gave the im- 
pression ; that the lower Court not having 
looked at the case from this point of view has 
committed an error of law which vitiates its 
appreciation of the evidence and consequently 
the judgment of the case. 

3. It is a general rule of law that an 
admission made by the opposite party in his 
pleadings of a fact necessary for the decision 
of a case dispenses with its proof. Wo must, 
at the same time, bear in mind another princi- 
ple also that admission is to be taken as a 
whole and not piecemeal. The principle upon 
which the latter rule is grounded is that if a 
party makes a gualihed statement that state- 
ment cannot be used as against him apart 
from that qualihcation *, an unfair use is not to 
be made of a party’s statement by trying to 
convert it into a particular admission by him, 
that which he never intended to be such an 
admission. It has been ruled by Batten, A. J. 
C. in Balkishan v. Narainsha, (1) that an ad- 
mission by a defendant at the state of plead- 
ings of the execution of a document required 
by law to be attested, docs not dispense with 
the necessity of plaintiff’s proving its due 
attestation if the same also has not been ad- 
mitted. The principle underlying this rule is 
also the same. I have read the written state- 
ment filed in the case by the defendant and in 
it the defendant clearly denies genuineness 
of the promissory-note in suit. The admission 
made by defendant about the giving of the 
thumb impression upon a paper to Bhasker, 
his agent, is qualified by the use of the 
expression that the paper was blanks so that 
the admission is not an unqualified admis- 
sion of execution of any document containing 
any recitals, mujh less of the promissory-note 
in suit evidencing a contractual liability to pay 
a certain sum of money to the plaintiff; on the 
contrary, in the lastsontence of parag raph 2 

(1) 42 Ind. Gas. 999; 18 N. L. B. 121. 

1 D-14 


of the written statement there is a clear in- 
sinuation of a forgery by plaintiff and Bhasker 
with the help of the blank paper bearing the 
thumb impression. The Court below was, 
therefore, right in not looking upon the so-call- 
ed admission of the defendant as in itself 
importing an admission of execution of the 
promissory-note, so as to dispense with proof 
of such execution. In Pirbhtv Dayal v. Tula 
Bam (2), a Bench of the Allahabad High 
Court held that an admission on the part of 
the defendant in his pleadings to the effect 
that the finger impression or signature was 
his, was not an admission of the execution of 
the document so as to shift the burden of pro- 
ving the case on him. The following remarks 
of Lindsay, J., at page 673 are very pertinent 
to the point involved in the present revision 
and may be usefully quoted hero: — 

“ It is obvious, in any case, that the burden 
of proving the case lay upon the plaintiff 
Prabhu Dayal We cannot concede in 
favour of the appellant that any admis- 
sion which was made by the defendant 
regarding the putting of a signature or a 
thumb-mark on the document in question, 
amounted to such an admission of exe- 
cution as to thrust the burden of 
proving the case upon him. Obviously, 
there was no admission of execution 
of the document upon which the plaintiff 
relied when the defendant stated he had 
put his signature and his thumb-mark 
on a blank piece of paper.” 

We have no doubt at all that, in view of 
the pleadings, it was for the plaintiff to 
prove the due execution of the document 

upon which he was suing It was 

for the plaintiff to make out bis case and 
he could only do that by proving due 
execution.” 

4. In view of the pleadings in this case 
also, I cannot uphold the contention of the 
plaintiff that the burden was wrongly laid on 
him of proving the execution and the passing 
of consideration of the promissory-note on 
which he relied in support of his claim. The 
Court below had discarded the evidence of 
plaintiff’s witnesses as unsatisfactory and has 
rightly dismissed the claim. 

(9) 68 Ind. Gas. 809; 20 A Ii. J. 679; (1992) A. 1. 
B. A. 401; 9 0. A A. L. B. 48. 
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5. The nexb point that was argued was that 
le Judge of the Small Cause Court ignored 
le evidence of plaintiff*s witnesses Nos. 2 
nd 3. It has, I think, considered it. The 
ridence was recorded by the Judge who gave 
le judgment and he had the best opportunity 
watching the demeanour of the witnesses 
ad to form his own estimate as to their 
•edibility. The Judge does not seem to have 
sposed of the case after long delay. The 
lere circumstance that the trial Judge does 
ct make express mention in his judgment of 
single item of evidence does not necessarily 
cport that the Judge has not considered it or 
in ignored it altogether. 

As a matter of fact, a Small Cause 
ourt Judge is not bound to give any 
masons for his decision on the points for 
3 termination. I find that the Judge has 
this case given good reasons in sup- 
5 rt of his findings. In view of a recent 
iling of this High Court in Padamsi v. 
fieshroo (3) although the point raised was 
mcluded by a finding on a question of fact, 
ill I have gone through the evidence, with a 
lew to find out whether the finding that the 
:o-note was not proved to have been executed 
Y the defendant, is in any way perverse, or 
jainst the evidence on record or the probabili* 
es of the case and I do not see any grounds 
> interfere with the lower Court’s apprecia- 
on of evidence and of the probabilities of the 
bse. It is remarkable that the record is 
lent as to the immediate use which the 
afendant was to make of this sum of 
s, 137-8 0. For these reasons, I dismiss the 
)tition for revision with costs without notice 
I the other side. 

D. PeiiUon dismissed, 

(3) 73 Ind. Oas. 1066 : 19 N. Ii. B. 73 ; (1938) A. I. 

. (n.) 393. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Appeal No. 363 op 
1923. 

October 20, 1923. 

Present : — Mr Wazir Hasan, A. J. C. 
MUSSAMMAT ZOHBA BIBI— Plaintiff - 
Appellant 
versus 

GANESH PRASAD— Defendant— Ebspon- 

DBNT 

Transfer of Property Act {IV of 1882), s. bZ^Frau^ 
duknt transfer -^Transfer preferring one creditor to 
others ^Time-barred debt, whether valid consider aticyn-^ 
Limitation Act {IX of 1908), sch, i. Art. lOS-^Suit to 
recover dower-^TAmitation^ commencement of^Oudh 
Laws Act {XVlll of 1876), s. b^Muhammadan Law 
— Dower paid by husband ourt ^ wJiether can question 
arrangement. 

la a case ia which ao oonaideraklon of the law of 
bankraptoy or laaolvenoy applies there is nothlag io 
prevent a debtor paying one creditor in fall and 
leaving others unpaid although the result may be 
that the reel of his assets will be insuffiolent to pro- 
vide for the payment of the rest of his debts. 

[p. 108, ool. 1] 

Musahar Saha v. Bakin Lai, 32 Ind. Gas. 343 ; 48 

I. A. 104; 80 M. Ij. J. 116 ; 30 C. W. N. 893; 14 A Ii. 

J. 118 ; (1916) M. W. N. 198 ; 19 M L. T. 208 ; 28 
0. Ij. J 406; 18 Bom. Ii. B. 878 ; 48 0. 63l ; 3 L. W. 
207 (P 0.) followed. 

Limitation for a suit by a Muhammadan wife to 
recover the amount of her prompt dower does not 
begin to run unless there has been a demand on the 
part of the wife and a refusal to pay on the part of 
the husband, [p. lOS, ool IJ 

A time-barred debt oan form a valid oonalderation 
for a transfer of property. If a husband is willing to 
pay a oertain amount of the dower-debt due to his 
wife and has as a matter of faot paid it by a transfer 
of property, a Court oannot iuterfere with the arrange- 
ment on the ground that if the husband had resisted 
the olaim for dower under seotlon 5 of the Oudh Laws 
Act, the amount decreed to the wife would have been 
leas than the value of the property transferred by 
the husband Id lieu of dower, [p. 107 ooL 3] ' 

Appeal against decree of the 3rd Addl : 
District Judge, Lucknow, at Sitapur, dated 
October, 9, 1922 reversing decree of the Sub- 
ordinate Judge, Kheri dated 6th JaQuary-1921. 

Messrs. Chhail Behari Lai and M. Wasim, 
holding brief of Mr. A, P. Sen, for the Appel- 
ant. 

Messrs Bisheshar Nath Srivaslava and B, 
Bam Prasad, for the Respondent. 
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JUDGMENT. — This is a plaintiff appeal. 
Her claim succeeded in the Court of first ins- 
tance but on appeal by the defendant the 
decree of the first Court was set aside by 
the Additional District Judge ot Sitapur and 
the plaintiff's suit dismissed. 

The defendant holds four simple money 
decrees against Hidayat Uilah Khan, the hus- 
band of the plaintiff. The total amount of 
these decrees is Bs. 2,902-3 -6. In execution 
of the decrees, the defendant has attached a 

biswas share of Mauza Gola, mahal Barkat- 
pur, pargana Hyderabad, district Sitapur. The 
plaintiff claims that the property attached is 
hers. She preferred an objection against 
the attachment under O. XXI r. 68, of the 
Code of Civil Procedure which was dismissed 
on the 30th July 1918. Hence the present 
claim for a declaration that the prop- 
erty attached by the defendant in execu- 
tion of his decrees against Hidayat Uilah 
Khan is not liable to attachment and 
sale under those decrees. The plaintiff's case 
is that she was married to Hidayat Uilah 
Khan about 40 years ago and one lac of 
rupees was fixed as prompt dower at the 
marriage ; that about 20 years ago Hidayat 
Uilah Khan paid Bs. 5,000 towards the dower 
debt mentioned above ; that on the 22nd 
December 1906 he executed a sale*deed in 
respect of certain properties, including the 
property in question, in favour of the plaintiff 
in lieu of Bs 16,000 in entire satisfaction of 
the'dower debt due to her, and that the rest of 
that debt was abandoned by her. She further 
said that she had been in proprietary posses- 
sion of the properties covered by the sale-deed 
since the date of its execution. The main 
defence to the suit was that the sale-deed, on 
which the plaintiff founded her claim, was a 
fraudulent transaction to defeat and delay the 
creditors of Hidayat Uilah Khan and that it 
WAS without any consideration. 

Bobh Courts have found that the sale-deed 
of the 22nd December 1905 represented a 
genuine transaction, the intention of Hidayat 
Uilah Khan being to divest himself of 
the ownership of the property sold and to 
confer the same on his wife, the present 
plaintiff. They have also found that the 
lady has been in complete proprietary poss- 
ession of the properties covered by the 
sale-dsed since the date of its execution. 


I 

On the question of consideration the first Court 
found that it consisted of part of the dower 
debt Bs. 5,000|-or Bs. 10,000|-and also of the 
obligation which the vendee undertook in 
respect of the payment of the debts with 
which some of the properties stood charged. 
The lower Appellate Court has, however, held 
that there was no consideration for the sale- 
deed at all. As regards the dower-debt, that 
Court is of opinion that none was subsisting 
on the date of the sale-deed. The grounds of 
the opinion are two. First, that if a claim 
for the recovery of the dower-debt, which was 
admittedly a lac of rupees, bad been brought 
by the plaintiff in a Court of law she would 
only have been allowed a sum of Bs. 5,000 
under the provisions of section 6 of the Oudh 
Laws Act (XVIII of 1876) and'this amount she 
had already recovered from her husband and, 
secondly, that her claim to the remaining 
portion of the dowev-debt was barred by limi- 
tation at the date of the execution of the sale- 
deed. 

In my opinion both the grounds are unten- 
able. The sale-deed is clear evidence of the 
fact that the husband had no desire to resist 
his wife's claim for the dower-debt to the 
extent of one half. Indeed, he discharged the 
whole of that moiety by executing the deed in 
question. If the husband is willing to pay a 
certain amount of the dower debt and has as 
a matter of fact paid that amount it is in- 
conceivable that any Court of Justice could or 
at least would interfere with such an arrange- 
ment between the creditor and the debtor ; 
nor is there any data on the present record to 
determine the exact amount of debt which 
would be decreed in favour of the plaintiff if a 
suit had been brought by her for the recovery 
of her dower-debt and had been resisted by 
her husband under the provisions of section 5 
of the Oudh Laws Act. Indeed, the first Court 
fiaid ** that the plaintiff, having regard to the 
status of Hidayat Uilah Khan and herself, 
might have been allowed Bs. 5,000 or at 
least Es 10,000 as dower. This ground of 
decision, therefore, rests entirely on mere 
conjecture. 

The second ground is equally without any 
solid foundation. In the first place, a time- 
barred debt may well form a valid considera- 
tion for a contract. In the seoend place, 
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limitation will not being to run unless there 
has been a demand on the part of the creditor 
and refusal on the part of the debtor. As- 
suming that the demand may be presumed 
from the fact that about 20 years after the 
marriage the husband paid Rs. 6,000 to his 
wife in part-satisfaction of the dower-debt, 
there is no evidence that there was any 
refusal qua the rest. Indeed, the execution 
of the deed of sale and its genuine nature, as 
is found by the Courts below, prove facts to the 
contrary. It was pointed out hy the learned 
Judge of the Court below that Hidayat Ullah 
Khan owed to various people unsecured debts 
to the extent of about Rs. 4,600 and it was 
observed by the Court of first instance that 
Hidayat Ullah Khan in executing the sale- 
deed had also in mind the object of defeating 
his creditors other than his wife. On the 
basis of these findings, the argument of the 
learned Advocate for the respondent preceded 
on the provisions of section 63 of the Transfer 
of Property Act, 1882. The argument may 
best be answered in the words of their Lord- 
ships of the Privy Council in the case of 
Musahar Sdhu v. Hakim Lai, “ As a matter 
of law their Lordships take it to be clear that 
in a case in which no consideration of the law 
of bankruptcy or insolvency applies there is 
nothing to prevent a debtor paying one credit- 
or in full and leaving others unpaid although 
the result may be that the rest of his assets 
will be insufficient to provide for payment of 
the rest of his debts.'* 

I, therefore, allow the appeal, set aside the 
decree of the lower Appellate Court and restore 
that of the Court of first instance with costs 
through out. 

Z. K. 

Appeal allowed. 

(1) 82 Ind. Oafl. 343; 43 1. A. 104; 80 M.L J. 116; 20 
0. W. N. 893; 14 A L. J. 198; (l9l6) 1 M. W.N. 198; 

19 M. L. T. 208; 28 0. L. J. 406; 18 Bom. L. K 378; 

48 0. 621; 8 L. W. 207 (P. 0.) 


MADRAS HIGH COURT. 

Second Appeal No. 989 of 1920. 
October 24, 1923. 

Present : — Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao. 

VENKATABAMA AIYAB -AppBiiLANT 

versus 

PARAMASIVA AIYAR and others — 
Respondents. 

Civil Procedure Code (Act V of 1908) 0. XXI^ r. 90— 
Execution of decree-— Sale ^Collusive decree against 
judgment debtor ^lotified in sale proclamation — Decree 
set aside after sale^Suit to set aside sale onground of 
fraud and collusion^ maintainability of — Remedy, 
proper. 

Daring the pendency of an execution proceeding 
when certain property belonging to the judgment- 
debtor was about to be sold, the latter allowed a 
collusive decree to be passed against him ex parte 
declaring a prior charge on the property. This decree 
was notified in the sale proclamation drawn up in the 
earlier execution proceedings with a rider that the 
decree-holder objected to the later decree as fraudu- 
lent. The notification of the later decree in the sale 
proolamation deterred possible bidders from coming 
forward to purchase the property and It was finally 
knocked down to the judgment debtor's brother at a 
low price. The Judgment-debtor subsequently appli- 
ed to have the later ex parte decree set aside, which 
was granted and the plaintiffs in that suit allowed 
the suit to be dismissed. The creditors of the judg- 
ment debtor thereupon brought a suit to set aside 
the auction sale in favour of the judgment-debtor's 
brother on the ground of fraud and collusion ; 

Held (1) that there was no fraud in conducting and 
publishing the sale and that, therefore, the plain- 
tiffs’ proper remedy was not by way of an applioa- 
tlon under 0. XXI, r.'90 of the Oivil Procedure Code ; 

(2) that the dMtee in the second suit having been 
passed and set aside by fraud and collusion the pre- 
sent suit was maintainable and the plaintiffs were 
entitled to succeed ; 

(8) that there must be a re-sale of the property 
after a proper proolamation. 

Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 99 of 1919, preferred against the decree 
of the Court of the District Munsif of Chidam* 
baram in Original Suit No. 103 of 1918. 
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Mr. K. V. Krishnasioamy Aiyer, for the 
Appellant. 

Messrs. B. Sitararm Boo, T. V. Bamanalhi 
Iyer and B. SetMirama Sastri, for the Bespon- 
dents. 

JUDGMENT .—This suit was brought 
for a declaration that the decree in O. S. 
No 734 of 1917 on the hie of the District 
Munsif of Chidambaram was null and void 
and that the sale held in execution of the 
decree in the Small Cause Suit No. 658 of 
1917, was also null and void. The grounds 
on which this declaration was asked for, were 
that those concerned in the sale, the judg- 
ment-debtor Alamelu and the purchaser, her 
brother. 8rd defendant, had combined in a 
fraud, the main element of which was the 
allowing O.S. No. 734 of 1917 to be brought 
and decreed colluslvely, that decree being in 
force at the time of the Court sale and deter- 
ring possible bidders, but being set aside again 
collusively later, the cloud on the title to the 
properties sold being thus removed from it in 
the interests of the 3rd defendant. 

The first objection and the objection mainly 
considered by the lower Courts is that this 
fraud should have been brought before the 
Court by a petition under O. XXI r. 90, 
Soh. 1 of the Code of Civil Procedure for 
the setting aside of the Court sale on the 
ground of fraud in publishing or conducting it. 
Wo cannot follow this. The fraud alleged 
was constituted by the collusion which' enabled 
the decree in O. S. No. 734 to be passed and 
set aside. The publication,-— for no separate 
argument has been addressed to us as regards 
the conduct of the sale,— consisted for the 
present purpose in the settlement of the terms 
of the sale proclamation. In that settlement, 
we have not been shown that any term was 
included in the sale proclamation which was 
not literally in accordance with fact. Tlie 
proclamation contains a reference to the 
charge imposed by the’decree in O. B. No, 734. 
It further contains a reference to the objection 
of the decree- holder (now 1st defendant), at 
whose instance the proclamation was being 
issued, to the previous decree as fraudulent. 
It is difficult to say what more could have 
been included in the proclamation: and in any 
case we should be unable to hold that the 
judgment debtor, the 2nd defendant, has been 
shown to be responsible for that part of the 


proclamation. In these circumstances, we 
agree with the Lower Appellate Court that a 
petition under O. XXI, R. 90, was not the 
plaintiffs* proper remedy, and that a suit was 
open to them. 

It is next urged that, even if the fraud 
alleged in the plaint is established, it will not 
be a ground on which the sale can be set 
aside. We postpone discussion of that conten- 
tion, until we have before us the result of the 
remand, which we are about to direct in order 
to obtain a finding of fact as to the fraud, if 
any, which is proved. 

There is, in our opinion, no doubt that 
there was evidence before the lower Courts on 
which fraud could be found. It was proved 
that (). S. No. 734 had been brought against 
the present 2nd defendant, that a decree had 
been passed against her property but that it 
had been set aside on her objection, and that, 
when the trial on the merits was resumed, 
the then plaintiffs, now represented by defen- 
dants 4 and 5 allowed the suit to be dismissed 
without adducing any evidence. There was 
next some evidence, which, if believed, would 
show: that the 2nd defendant and also the 
plaintiffs in 0.3. No 734 had at one time or 
other admitted to the present plaintiffs the 
collusive nature of that litigation. It is not 
necessary to go further into the materials 
available to support the finding of fact since 
what has been mentioned affords evidence, on 
which, if it lis believed, such a finding can be 
based. 

There being then a case of fraud for the con- 
sideration of the lower Courts, it is urged next 
that the lower Appellate Court has not con- 
sidered that case judicially. This argument is 
based on the insufficiency of the judgment 
under appeal on this point. That judgment in 
fact is occupied mainly with the question of 
the application of O. XKI, r. 90. That 
may by the case, because the appellant in 
the lower Appellate Court was the 1st 
plaintiff and he would primarily be concerned 
with the only point, on which the District 
Munsif has decided against him. At the same 
time, it is not suggested that an attempt was 
made by the 3rd defendant to support the 
District Muiisif’s decree on the facts and to 
obtain a decision that no fraud has been 
established. The lower Appellate Court 
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dealt with the question of fraud in its para- 
graph 12 and 13 ; but, paragraph 12, except 
for a statement that there was fraud undoub- 
tedly by the persons who colluded together 
for a sham decree, is occupied with the 
distinction between fraud in the publication of 
the sale and the other description of fraud 
for which there may be a remedy otherwise 
than by a petition. In paragraph 13 alone 
is there any discussion of the question with 
which we are now dealing. That discussion 
consists in a reference to the finding of the 
District Munsif that the 3rd defendant, the 
auction-purchaser, was a party to the fraud : 
and the statement of the lower Appellate 
Court that it is in agreement therewith. There 
is then a statement that the 3rd defendant 
was helping the decree^debtor in her litigation 
and he knew the decree was a fradulent decree. 
The lower Appellate Court, however, does not 
seem to have considered whether his helping 
her would be necessarily conclusive as to his 
participation in the fraud she might have com- 
mitted. Lastly, there is an inference drawn 
that the 3rd defendant was instrumental in get- 
ting the decree passed. Here, again, there is 
nothing referred to, to show that he was an 
instrument, and that he was conscious of the 
full implication of what he was doing. There 
the discussion of the evidence of fraud in fact 
ends. It is undesirable that we should attempt 
to carry it further. We will, therefore, observe 
only that neither the lower Appellate Court 
nor the District Munsif ax>pears to have re- 
cognised the extent to which the absence of 
evidence of any connection between the plaint- 
iffs in O. S. No. 734 and either the 2nd or 
the 3rd defendant was material to the argu- 
ment that collusion, in which all were con- 
cerned, had been established. 

We may point out further that the District 
Munsif ’s finding as to the value of the prop- 
erty sold and the insufficiency of the price 
realised is too general to be of any use and we 
can hardly believe that the District Judge, if 
he had really applied his mind to that portion 
of the case, would not have been able to reach 
a more definite conclusion founded on definite 
reasons. 

That being so, we are unable to accept the 
lower Appellate Court's finding on the ques- 
tion of fraud. We must, therefore, call on it 
to submit a revised finding on the second issue 


framed by the District Munsif, **Is the Court- 
sale vitiated by fraud as alleged by the plain- 
tiffs In dealing with that issue we think 
it advisable to authorise the lower Appellate 
Court to exercise the same power with refer- 
ence to calling for evidence as it would have 
been able to exercise at the original hearing 
of the appeal. 

Mr. Krishnaswami Aiyar, on behalf of the 
appellant, has drawn our attention to the fact 
that the plaintiffs who represented them- 
selves and defendants 6 to 17 and other credi- 
tors entitled to share in the rateable distribu- 
tion were entitled to share in the proceeds of 
the sale, which the plaintiffs are now attempt- 
ing to set aside. Mr. Krishnaswami Aiyar 
tells us that they have in fact taken shares in 
such proceeds out of Court. On the other 
side, however, there is no information as to 
whether this is so. In the circumstances, we 
must ask the lower Appellate Court to report 
whether the proceeds of the sale have been 
taken out of the Court by all or any of the 
creditors entitled to share in the rateable dis- 
tribution. If they have done so, the import- 
anoe of the fact lies in the absence of any offer 
in the plaint or elsewhere on their part to 
refund what they have drawn in case they 
obtained the relief they claimed. It is clear 
to us that they cannot obtain that relief 
except on making such an offer ; in other 
words, they cannot have equity, unless they 
do equity. We refer to the point now, be- 
cause, if Mr. Sitarama Bao on behalf of the 
Ist respondent is to maintain the decree he 
has obtained, he will have to satisfy us regard- 
ing it and, unless he can do so, he will have to 
make some offer to return what has . been 
received, either by amending the plaint or 
otherwise, which we can accept. 

The finding is due in two months and seven 
days will be allowed for objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
South Arcot submitted, along with a letter 
dated the 6tb April 1923, the following. 

FINDING : ~A certain house belonging to 
one Alamelu was sold in Court auction on foot 
of a simple money decree against her obtained 
in Small Couse Suit No. 658 of 1917. 
Alamelu's husband bad bought the house in 
1914 from one Mangalathammal. On the 11th 
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of October 1917 the terms of the sale pro- 
clamation in the Small Cause Suit execution 
proceedings were settled in open Court and 
the sale was 6xed to take place on the 16th of 
November 1917. Meanwhile, on the 17th of 
October six days after the sale proclamation, 
Mangalathammal’s sons filed a suit O. S. 
No. 734: for a declaration that some of the pur- 
chase money had never been paid to her and 
for an order that this should be a first charge 
on the house when it came to be sold in Court 
auction. Alamelu did not appear to defend 
this suit, and the claimants obtained a decree 
on the 10th of November five days before the 
Court sale, and at once applied to the Court 
that the charge established in their favour by 
the decree should bo notified at the sale. The 
amount was Bs. 850. This was done, with a 
rider, however, that the decree-holder in S. C. 
No. 658 contended that the said charge was 
illusory. The house was knocked down on 
15th November 1917 for Rs. 1,325 and the 
purchaser was no other than Alamelu*s brother 
by name Venkatarama Ayyar. On the 8th 
of December Alamelu applied to have the ex- 
parte decree set aside, saying she had no notice 
of the suit and had a very good defence. The 
Court before passing orders on her application 
directed her to file her statement and her 
documents and this was done on the 21st of 
December. On 29th January 1918 the ex 
parte decree was set aside after practically no 
opposition and on 19th February 1918 at the 
re-hearing of the suit the plaintiffs, Mangala- 
thammal's sons, allowed it to be dismissed. 

2. Then there was the suit out of which 
this appeal and second appeal arise. Alamelu 
had many creditors who had obtained decrees 
against her and were entitled to rateable dis- 
tribution of the proceeds of the sale. Some 
of them are the plaintiffs. They sued Alamelu 
and her brother Venkatarama Ayyar and 
Mangalathammal’s sons and the decree-holder 
in the Small Cause Suit, and they joined as 
party defendants those remaining creditors of 
Alamelu who did not join as plaintiffs. The 
grounds of the suit were that the whole of the 
proceedings in O. S. No 734 were collusive 
and fraudulent, merely directed towards the 
obtaining of a sham decree, and the creating of 
a sham charge which might be notified at the 
Court sale so as to cheapen the house, which, 
though worth Bs. 3,000, was knocked down for 


Bs. 1,225 and bought by Alamelu ’s brother in 
the absence of Ixma fide competition. But 
relief was claimed on the special ground that 
the fraud lay in the sale at Court auction 
where the sham charge was notified. Both 
in the Court of first instance and in this, the 
first Appellate Court, it was held that there 
was no irregularity in publishing or conducting 
the sale. But while the lower Court dismiss- 
ed the suit, this Court decreed it and set aside 
the Court sale holding that it was the means 
by which the fraud was consummated — a 
fraud designed to prevent real competition at 
the Court auction and so enable Alamelu 
Ammal’s brother to buy in the house at a low 
price. 

On Second Appeal the suit has been re- 
manded for a finding on the issue. 

“ Is the Court sale vitiated by fraud as 
alleged by the plaintiffs ? ” 

i{: # ♦ 

I find, therefore, on the remanded issue that 
the whole proceedings in O. S. No. 734 were 
collusive and the Court sale was vitiated by 
fraud inasmuch as the charge then proclaim- 
ed to exist on the property was merely the 
creation of that fraud. 

♦ He 4c It; 

In conclusion, therefore, I find that the 
proclamation of this charge at the time of 
sale was the result of fraud and collusion, to 
get the property sold below its value, and 
that this design succeeded. 

This Second Appeal coming on for a final 
hearing after the return of the finding from 
the lower Court upon the issue referred by 
this Court for trial, the Court delivered the 
following 

JUDGMENT: — The finding that the sale 
is vitiated by fraud is not objected to and we 
accept it. It is then suggested that as only 
one creditor has made an offer to restore the 
money obtained by them, the offer should not 
be accepted. Inasmuch as the one creditor 
has undertaken the responsibility of all the 
creditors, we see no force in the contention. 
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The Second Appeal is accordingly diemlBsed 
and bhe lower Appellate Court's decree con- 
firmed, and we further order that the re-sale 
be held subject to the conditions agreed to by 
the 1st respondent in his memo, dated Slat 
March 1923, the amount to be charged on the 
property being the sale price plus the amount 
paid in discharge of the mortgage. Appellant 
will pay Ist respondent's costs of this 
appeal. 

V. N. V. 

z, K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Appeal No. 146.B of 1928. 

October 25th, 1923. 

Present : — ^Bao Bahadur Kinhede, A. J. C. 

Mt, MATHURABAI, Defendant 1— 
Appellant. 

versus 

LALSINGH AND OTHERS— Plaintiff, 
Defendant 2— Respondents. 

Civil Procedure Code {Act V of 1908) s. 100—Qwfs- 
tionof fact^Finding of lotocr Appellate Court based 
on one out of two inference* s^Second Appellate 
Court's power to upset. 

The mere that a Court of appeal draws one of 
two possible Inferenoes on a question of faot does not 
entitle the seoond Appellate Oourt to interfere with 
the finding based upon suoh inference. It is only 
when only one legal infecenoe is possible and that 
has not been drawn that interferenoe is justified 
[p. Ill, ool. 2] 

Appeal from the decree of the Additional 
District Judge, Bast Berar, Amraoti, dated 
12th January 1923, in Civil Appeal No. 142 
of 1922. 

Mr. M, B. Bobde for the Appellant. 

JUDGMENT : —This appeal seems to be 
concluded by the concurrent findings of fact 
arrived at by the Courts below. The plaintiff 
sues upon the basis of a sale-deed, dated 18th 
April 1901 for recovery of possession of certain 
property alleging possession and dispossession 
by defendant No. 1. The defendants’ conten- 


tion was that the sale deed was bogus and 
without consideration and that plaintiff and 
defendant No. 2 or their predecessors were 
never in possession of the field and that the 
suit was time barred. Reliance was placed 
upon the circumstance that at a partition 
made in 1909 in the family of plaintiff and 
defendant No. 2 the field in suit was not 
included in it because it never belonged to 
them. The first Court framed the following 
issues : — 

1. Whether the sale-deed of 18th April 
1901 was executed by defendant 1 and 
Damayanti under the circumstances 
alleged in para. 3 of defendant I’s 
written statement ? 

2. Is it not a genuine transaction ? 

3. Whether plaintiff and defendant 2 or 
their ancestors were in possession of 
the property in suit within 12 years of 
the suit ? 

4. Whether defendant 1 has been in 
continuous and exclusive and adverse 
possession of it tor over 12 years ? 

6. Is plaintiff’s claim barred by limita- 
tion ? 

6. Whether plaintiff and defendant 2 
entered into a partition on 14th June 
1921 and did plaintiff get half share in 
the field in suit by virtue of it ? 

7. What was the effect of the first parti- 
tion deed of 1909 on plaintiff’s claim ? 

8. Is defendant 2 estopped from denying 
title to the field and going back on the 
partition deed of 1921 ? 

9. Is defendant 1 estopped from setting 
up a title to the field in suit by reason 
of having successfully carried out a 
fraud ? 

2. The Court of first instance held that the 
sale-deed was executed by defendant No. 1 
but not under circumstances alleged by defend- 
ant No. 1 ; that the sale-deed was not proved to 
be bogus ; that defendant No. 1 was estopped 
from setting up a title to the field; that in the 
Record of Rights of 1912 defendant No. 2 was 
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recorded as owner and that plaintiff and 
defendant No. 2 were in posession of the held 
within 12 years of the suit; that the defendant 
No. 1 failed to prove that he was in contin- 
uous, exclusive and adverse possession 
for over 12 years. The plaintiff was given a 
decree for joint possession to the extent of half 
share of the held in suit. Before the Court of 
the District Judge defendant No. 1 alone 
appealed. Defendant No. 2 who supported 
the defence of defendant No. 1 in the hrst 
Court was made a co-respondent. The Appel- 
late Court formulated the points for determina- 
tion and proceeded to decide them and arrived 
at the following hndings. It held that the 
sale-deed was not bogus and that >tho claim 
was not barred by limitation and dismissed the 
appeal. 

In tlie appeal before me the learned 
pleader for the appellant contests the hnding as 
to the reality of the sale on the ground that the 
Courts below did not give ample consideration 
to the presumption arising from the fact that 
the sale-deed on which the plaintiff’s title is 
based was produced from the vendor’s custody 
and that, consequently, the view as to the bur- 
den of proof taken by the lower Appellate 
Court was erroneous. A perusal of the 
judgment under appeal dearly shows that the 
Court below has not ignored this circumstance. 
It has been held to have been sufficiently ex- 
plained by the respondent in view of the evident 
collusion between the defendants Nos. 1 and 
2. The fact that defendant No. 2 has adopted 
the defence of the defendant No. 1 in this case 
is, to my mind, the best indication of such 
collusion. I do not, therefore, see any reason 
to think that the lower Court’s finding is in 
any way vitiated for the reasons alleged by 
the appellant. This disposes of grounds 1 
to 8. 

"The point raised in ground No. 4, namely, 
the omission to include the field in suit in the 
partition of 1909, is amply met by the remarks 
in paragraph 2 of the lower Appellate Court’s 
judgment that it was possible that it was kept 
joint and not divided at the partition. I think 
this inference of the Court was correct. Even 
if the Court below had drawn the inference 
that it was omitted from the partition because 
it did not belong to the parties, that inference 
also was possible and I would have been pre- 
cluded from interfering with it. Tiie mere fact 
I 0-16 


that a Court of appeal draws one of two pos- 
sible inferences on a question of fact does not 
entitle the second appellate Court to interfere 
with the finding based upon such inference. It 
is only when only one legal inference is pos- 
sible and that has not been drawn that the 
second appellate Court might interfere, but it 
is not the case here : Cf. Bajaram v. Ganesh 
Hari KarUhanis (1). This disposes of grounds 
4 and 5. 

As regards the questions raised in grounds 
6 and 7, suffice it to say that even some of the 
documents filed by defendants do prove poss- 
ession of vendee or his successors in title. I 
am not prepared to accede to the argument 
that the entry in the Record of Rights of the 
year 1912 was made without reference to the 
fact of possession as urged by the appellant. 
The continuity of possession of the vendor, if 
any, was broken by this entry which I presume 
was based upon previous possession of the 
vendee, and the defendant No. 1 could not 
be said to have acquired any title by adverse 
possession to the property in suit. There is a 
finding of fact that the property in suit was in 
the possession of vendee within 12 years of 
the date of institution of the suit. In view of 
this finding there is no force in the question 
of limitation raised in ground No. 8. The 
appeal is, therefore, dismissed without notice 
to tho respondents. Costs will be borne by 
the appellant. 

G. R. D. Appeal dismissed, 

(1) 21 B. 91 ; 11 Ind. Deo. (N. S.) 63. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 540 of 1923. 
May 8, 1923. 

Fresent : —Mr. Justice Campbell. 

HIRA SINGH, AND ANOTHER— Plaintiffs — 
Appellants 
versus 

PUNJAB SINGH— Defendant — 
Respondent. 

Adverse jpossession—Co-sharers^Overt act ^Registra- 
tion Act {XVI of 1908), .s. 17 ( 1) (a I — Deed of surrender 
without consideration, nature of —Registration, whether 
necessary. 
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A dooument whereby rights in immoveable prop* 
erty are surrendered without any oonsideration is in 
effect a deed o! gift which requires registration 
under section 17 (1) (a) of the Registration Act 
[p. 114, ooK 3] 

The possession of one co-sharer is ordinarily the 
poBsesgion of all oo-sharers; but the co*aharer in 
possession can convert his possession into adverse 
possession by an overt act showina unequivocally 
to the oo-sharers that in future he intends to hold 
for himself alone. This adverse possession so be- 
gun cannot be stopped by the other co-sharera, 
merely by affirmations that they are oo-sharera or 
by mere applications for partition. It is the 
business of those oo-sharers, within limitation, 
aotually and effeotually to assert their rights and 
to break up the usurper's exclusive possession, 
[p. 116 col. 1] 

Ahbar v. Tabu, 23 Ind oas. 305 ; 45 P. B. 1914 ; 
105 P. L. R. 1914 ; 61 P. W. E. 1914, followed. 

Second appeal from the decree of the 
District Judge, Ambala, dated the 14th 
November 1922, affirming that of the Munsif, 
1st Class. Ambala, dated the 11th March 1922, 
and dismissing the plaintiff’s suit with costs 
in his Court. 

Mr. K. J. Bustomji, for the Appellants. 

Mr. Devi Dyal, for the Respondent. 

JUDGMENT. — The plaintiffs, Ilira Singh 
and Mangal Singh, sued for possession of one- 
fourth share in a holding of 43 bighas, 6 bis- 
was. Their suit was dismissed by the trial 
Court, and the decision was upheld in appeal 
by the District Judge. 

The following pedigree-table illustrates the 
situation : — 

Raju 

I 

I I I 

Ilari Singh Dliomi Sabiba 

I I I 

^a,msk=Miisammat \ Albela 

Khano=Ram Singh 1 

1 Plaintiffs 

Defendants 

The estate in question was recorded in 1852 
as held by Jaswa and Ram Singh in equal 
shares. When Ram Singh died, his widow 
Musammat Kahno married Jaswa, but there 
was no issue of this second marriage. After 
Jaswa died the estate was recorded as owned 
half by the defendants and half by Musam- 
mat Kahno as widow of Jaswa. Musammat 
Kahno died on the 24th December 1896, and 
then apparently the plaintiffs claimed to 
succeed to half of Jaswa 's estate, but on the 


22nd May 1896 they executed a dooument by 
which they surrendered their rights in favour 
of the defendants on the ground that the 
latter were the sons of Musammat Kahno. 
On the 10th of July 1896 mutation of one- 
fourth share in the joint holding was sanction- 
ed in favour of the plaintiffs, and the plaintiffs 
have continued to be shown as owners of 
that share ever since. In 1897, however, the 
defendants got a mutation entered up for the 
removal of plaintiffs* names, and sanction was 
refused on the 25bh of December 1897. In 
connection with this mutation it was hold by 
the learned District Judge that the defendants 
formally asserted their ownership of the 
whole land before the Revenue Officer and in 
the presence of the plaintiffs. 

The findings of the learned District Judge 
are as follows The plaintiffs held ‘posses- 
sion, or ab least contructive possession, as 
share holders from the death of Musammat 
Kahno up to the date of execution of the 
document of the 22nd May 1896. This doou- 
ment was a valid agreement admissible in 
evidence and extinguished the plaintiffs’ claim 
to inherit a share in the estate in suit. Never- 
theless, mutation was made in the plaintiffs* 
favour but they were never in actual cultiva- 
ting possession of any portion of the holding. 
On several occasions they paid to Government 
the land revenue of the land, although the 
defendants never at any time paid them any 
rent. In 1897 the defendants made the 
formal assertion already referred to. 

The plaintiffs have come to this Court on 
second appeal. It is urged, in the first place« 
tha!i the document of the 22nd May 189d was 
not admissible in evidence since it was not re- 
gistered and registration was compulsory. I 
agree with this contention. I have seen the 
document and, according to its terms, there 
was no consideration received by the plainti^s, 
and the deed was in effect a deed of gift which , 
under section 17 (1) (a) of tho Indian Regis- 
tration Act, required registration. 

Secondly, it is urged that since there is a 
finding that the plaintiffs paid land revenue, 
the defendants cannot claim to have been in 
adverse possession. In regard to this, no dates, 
are given by the learned District Judge on 
which payments of land revenue were made, 
but the sums were exceedingly small, 
Bs. 1-8-11 on each oQoasion, and even if pay 
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ments were made, there appears to be no evi- 
dence of the circumstances in which they 
were made. It is not shown that the defend- 
ants were aware of the payments or that they 
acquiesced in their being made. 

The suit was instituted on the 16th of 
April 1917. It has been laid down in Alchar 
V. Tabu (1) that “the possession of one co- 
sharer is ordinarily the possession of all the 
co-sharers; but the co-sharer in possession 
can convert his possession into adverse poss- 
ession by an overt act showing unequivocal- 
ly to the co-sharers that in future he intends 
to hold for himself alone. This adverse 
possession so begun cannot bo stopped by the 
other co-sharers, merely by affirmations that 
they are co-sharers or by mere applications 
for partition. It is the business of those co- 
sharers, within limitation, actually and 
effectually to assert their rights and to 
break up the usurper’s exclusive possession.” 

In the present case the defendants, accord- 
ing to the finding of the learned District Judge, 
by an overt act showed unequivocally to the 
plaintiffs in 1897 that they intended to hold for 
themselves alone. The Bofusal of the revenue 
Officer to sanction mutation cannot affect that 
declaration, and there being no details avail- 
able of how the payments of land revenue by 
the plaintiffs came to be made these cannot 
be construed to be more than mere affirma- 
tions by the plaintiffs that they were co- 
sharers. They did not, within limitation, take 
any effectual step to assert their rights, and 
in my opinion their suit is clearly barred by 
time and was rightly dismissed. 

The appeal, therefore, fails and is dismissed 
with costs. 

Z. K. Appeal dismissed, 

(1) 22 Ind. Oas. 805; 45 F. B. 1014: 105 F. L. B. 
mi\ 61 P. W. B. 1914. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1024 op 1922. 
January 21, 1924. 

Present :--Mr. Justice Stuart. 
LALMAN AND ANOTHEE — PLAINTIFFS — 

Appellants 

versus 

FAZAL MUHAMMAD KHAN and 
ANOTHEE— Defendants— Eespondents. 

V. P Land Itcvcnuc Act {111 of V Ql) ss. 40, 67— 
Entry in Revenue Record, correction of — Possession, 
basis of— Title, qtu stion of^Plot entered as'S\r-^Entry, 
whether op<’n to disproof. 

Under section 40 of the U. P. Land Revenue Act 
where the Revenue authorities can find that a cer- 
tain person is in possession the entry must be made 
on the basis of possession and the question can be 
re-openod on a basis of title in either a Civil or a 
Revenue Court, [p. 117, ool. 1] 

Where land has been recorded as sir at the last 
Bettlement and has been continuously so reoorded 
since, the correotnesa of the entry is open to disproof 
under section 57 of the U. P. Land Revenue Act 
[p. 116, col. 1] 

Second appeal against • the decree of the 
District Judge of Shahjahanpur, dated the 7th 
April 1922. 

Mr. Harnandan Prasad, for the Appellants. 
Mr. Durga Prasad, for the Eespondents. 

JUDGMENT. — ^This appeal is concerned 
with the title to a plot of land 1.38 acres in 
area bearing a rent of Rs. 25. It raises points 
of difficulty. This much appears to be clear. 
Eazmir Khan, the father of Fazal Muhammad 
Khan; defendant-respondent, sold at some time 
prior to 1895 a one- third share in the village 
of Udaipur lihura, Shahjabanpur district, to 
Khub Chand, the father of Lalman, plaintiff- 
appellant. In this share was a field which 
was formerly numbered 7 ®- The number was 
changed to 613 at some time prior to 1895. This 
'has been subsequently sub-divided into two 
numbers 7 and y and is the plot of 1 and 
area 1. 38 acres which is now in dispute. In 
1826 there was a partition in the village and 
on a finding of the learned District Judge this 
No. 613 was at the time of the partition 
allotted to Bazmir Khan. Although Bazmir 
Khan had sold a portion of his zemindary he 
bad retained the remainder and his son Fazal 
Muhammad Kban is still a zemindar in the 
village and is also the lambardar. The real 
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difficulty in this case is to decide whether this 
No. 613 passed from Bazmir Khan to Khub 
Chand. There can be no presumptions in the 
matter. It may have passed or it may not 
have passed. The entries in the papers al- 
though affording information are never likely 
to afford absolutely reliable information, in 
matters such as these. There is evidence 
which the learned District Judge has accepted 
as correct that in the partition of 1895 No. 613 
was handed over to Bazmir Khan. This 
evidence is contained in a certified copy, Ex. 
B., of a portion of the partition proceedings but 
it would appear, though I am not quite clear 
on the point, that the whole partition record 
was before the Assistant Collector and before 
the learned District Judge. It is, howevtu*, to be 
noted that this entry which clearly declares 
that No. 613 was left with Bazmir Khan with 
the consent of Lai man, Khub Ohand then 
being dead, states the area of No. 613 as ‘85 
of an aci e instead of as it is 1.38. There can, 
however, be no doubt as to the fact that this 
entry affords evidence on which a dudge could 
arrive at a finding of fact. 

It appears that in the Settlement of 1897- 
98 No. 613 was recorded as Lalman's si)\ 
Bazmir Khan applied in 1903 to the Assistant 
Collector to alter that entry and to enter the 
number as in his possession as sir. That ap- 
plication was made under section 40 of Local 
Act III of 1901. The Assistant Collector 
refused to alter the entry. He based his deci- 
sion upon a Kanungo's report. He heard no 
evidence on the subject. It must be noted 
that under section 40 decision must be 
made on the point of possession if that 
point can be decided. The Kanungo found 
that Lalman was in possession. It is true 
he went into a point which was unneces- 
sary for decision that Lalman was also entitled 
to the number. Beading section 40 it will, 
however appear that where the Eevenuo 
authorities can find, as they found here, that a 
certain person is in possession the entry must 
be made on the basis of possession and the 
question can be re-opened upon a basis of title 
in either a Civil or a Eevenue Court. Bazmir 
Khan appealed to the Collector who upheld the 
Assistant Collector's order. The Collector’s 
order was, however, no more than a decision as 
to possession. 


Although the order was that Lalman was 
in possession and Bazmir Khan was not in 
possession the plaintiffs’ allegation is that 
Bazmir Khan and after him his son Fazal 
Muhammad Khan has remained in posses- 
sion, for the present suit is a suit under 
section 58 of Local Act II of 1901 for the 
ejectment of Fazal Muhammad Khan from 
this field on the finding that he is a tenant 
without occupancy rights. Now, it appears 
that the actual cultivator is a man called 
Munna. Fazal Muhammad Khan contest- 
ed ’ on the ground that ho was actually 
the proprietor of the plot. Munna stated 
that ho hold the land from Fazal Muhammad 
Khan. The Assistant Collector decided upon 
the basis of the entries in the Settlement and 
the orders of 1903 that the plaintiff was the 
proprietor and that there was a tenancy 
between him and Fazal Muhammad Khan. So 
ho ordered the ejectment of both defendants. 
The learned District Judge has found on the 
merits that Fazal Muhammad Khan is the 
proprietor of the plot. 1 have no doubt as to 
the point that, if the question was open to 
the learned District Judge for decision, his 
finding is a finding of fact which cannot bo 
disturbed in second appeal. He further found 
that no relationship of landlord and tenant 
existed between the plaintiffs and Fazal 
Muhammad Khan. The latter finding is also 
a finding of fact. The point argued before 
me on behalf of the plaintiffs-appellants is 
that it was not open to the District Judge to 
arrive at any such finding and section 44, 
Local Act III of 1901 is relied on in this 
connection. Section 44 lays down that certain 
decisions under sections 40, 41 and 42 shall 
be binding on all Revenue Courts in respect 
of the * subject-matter of the dispute. But 
there has been no decision under sections 40, 
41 and 42 in reference to the property in 
dispute. It is further argued that the deci- 
sions of 1903 operate as res judicata. Under 
the provisions of section 40 they cannot oper- 
ate as res judicata to prevent the Judge ar- 
riving at the conclusion at which he did, for 
they clearly refer only to possession in 1903 
a matter with which we are not concerned in 
the present case. I find that it was open to 
the learned District Judge to arrive at the 
finding at which he did, that he was not pre- 
cluded either by the provisions of the Bevenue 
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or the Eent Acts or by the law of res judicata 
from arriving at that finding and the finding is 
one which cannot be disturbed in second appeal. 
It is really a question ot fact as to who sue* 
coeded to the plot. The entry in the Settle- 
ment to the effect that the plot is Lalman*s 
Sir is not binding in any way, I agree with 
the views taken by the Board of Eevenue in 
Mahesh Prasad v. Lala Badhika Prasad (1) 
and Pern Baj v. Bam Kishen (3), that where 
land has been recorded as Sir at the last 
Settlement and has been continuously so re- 
corded since, the correctness of the entry of 
the land as Sir at the Settlement is, under 
section 57, Act III of 1901, open to disproof. 

I accordingly dismiss this appeal with costs 
on the higher scale. 

z. K. Appeal dismissed. 

(1) Sel Deo. No. 17 of 1912. 

(9) Sel Deo. No. 0 of 1913. 


CALCUTTA HIGH COURT. 

Privy Council Appeal No. 100 of 1933. 

January 22, 1921. 

Present : — Sir Lancelot Sanderson, Kt., K. C., 

Chief Justice, and Justice Sir Thomas! 

Eachardson, Kt. 

HAEI NAEAYAN DE— Petitioner 
versus 

HAEI BHUSAN DB, AND others— 
Opposite Parties. 

tJivil Procedure Cidc (Act V of 1008) s, 100, 0. XLU 
r. 2B— Stiff dismiftml on prelimuhary point^llcniand 
for furtJur hearing— Orders whether fimil-^Leavc to 
Appeal to Privy Cotinal 

A auit for the removal of the defendant from the 
ofidoe of Shebait and for an aoooont of hie dealings 
with the trust funds was diemisaed by the trial 
Court on the ground that the plaintiffs had no locus 
stafidi to Rue. On appeal, the Hi|^ Court, holding 
that the plaintiffs ht^ a prima facie interest in the 
aubieot-mattei of the suit, remanded the oase for 
furtiior hearing : 


IJeldf (1) that the order of the High Ooart was of a 
merely interlocutory obaraoter, no final deoision 
having been arrived at a^ to the relati vo position of 
the parties or as to the liability of the defendant to 
render aooounte to the plaintiffs ; 

(2) that the order was nob, •therefore, a final order 
within the meaning of section 109 of the Civil Pro- 
cedure Code. 

Application for leave to appeal to His 
Majesty in Council against the judgment and 
order of the High Court in Appeal from Ori- 
ginal Decree No 161 of 1921, dated 20th 
June, 1923. 

Babu Hemendra Chandra Sen, for the Peti- 
tioner. 

Dr. Dtoarka Nath Mitra and Babu Dehendra 
Nath Mandate for the Opposite party. 

JUDGMENT. 

Richardson, J.— This is an application on 
])e])alf of the defendant in the suit for 
leave to appeal to His Majesty in Council 
against the judgment and order of the High 
Court, dated the 20th June 1923, and the 
question is whether the order is or is not a 
final order within the meaning of section 109 
of the Code of Civil Procedure. 

The plaintiffs and the principal defendant 
are brothers. The latter, the eldest brother, 
is the Shebait of certain dehitter properties. 
The plaintiffs make certain charges against 
him and seek to remove him from his office 
and to force him to account for his dealings 
with the trust funds. 

The learned Sulwdinate Judge in the trial 
Court dismissed the suit not on the merits, 
but on the preliminary point that the plaint* 
iffs have no locus standi to sue. The High 
Court reversed the decree of dismissal and 
remanded the suit for further hearing. 

The order of the High Court appears 
to be a mere order of remand made under 
Order XLI, rule XXIII of the Code of Civil 
Procedure, and, if, so, it is an order of an inter- 
looutory and not of a final character. It is 
said that the learned Judges of this Court have 
finally decided that the plaintiffs have a 
locus staruli to sue, but, as 1 understand the 
judgment, all that the learned Judges have 
decided is that the plaintiffs have prima facie 
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suffioienb interesb to entitle them to an in- 
vestigation or a fuller investigation of the ease 
which they make, and that the facts have not 
been sufficiently ascertained to justify the dis- 
missal of the suit on the preliminary point of 
locus standi, whatever may be the precise 
meaning of that expression. 

So far as I can see, no dnal decision has as 
yet been arrived at as to the relative position 
of the principal parties or as to the liability of 
the defendant to render accounts to the plaint- 
iffs, In my opinion the application j should bo 
refused with costs, 5 gold mohurs. 

Sanderson, C. J. 1 agree. 

Z. K. Application ref used. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 386-B of 1921. 

October 29, 1923. 

Present: — Mr. Prideaux, A. J. C. 
HEMBAJ— Appellant 
versus 

SDRYABHAN AND another— Respon- 
dents. 

Civil Procedure Code {Act V of 1908), s. 
Jndiojkitk^Mortgage suit^ParamouM title-- Failure to 
plcaAt effect of. 

If a i^eiBon joined as defendant in a mortgage suit 
has a title paramount to that of the mortgagor, he Is 
not bound to set It up by way of defence to the mort- 
gage suit and his omission to do so will not, there- 
fore, render this question of his title res judicata 
against him. 

Appeal against the decree of the Additional 
District Judge, Akola, in Civil Appeal No. 7 of 
1921, dated the ‘i6th July 1921. 

Mr. A. V. Ehare, for thn Appellant. 

Mr. M, B. Niyogi, for the Respondents. 

JUDGMENT . — In this case the plaintiff’s 
story is that field No. 7 of Mouza Nagalwadi 
belonged to Punjaji who had acquired the said 
field after a partition between himself and his 
brother Ramji bad taken place. Punjaji is 
the father of plaintiff No. 1. Ramji’s widow 
Mt. Bawalai mortgaged half the field to the 
defendant and the defendant took symbolical 


possession in 1917 of it through Court. Plaint- 
iffs ask for a declaration that the field be- 
longs to them and for an injunction prevent 
ing the defendants from interfering with their 
possession. Both the Courts below have 
decreed the plaintiff’s claim. 

It so happened that Bawalai who was sued 
by the plaintiff on her mortgage-deed died 
during the pendency of the suit, and the re- 
versioners as her legal representatives were 
brought on record. Among them was the 
first plaintiff. It is contended that as the 
decree was passed against him in that suit, 
the question between him and the plaintiff as 
regards the ownership of the half field is res 
judicata. Now, it seems to me that there are 
two oases of this Court which conclude the 
matter, vis , Hanuman Singh v. ManulaUX) and 
Laxmi Narayan Bam Narayan v. Vithoha. (2) 
There it is enunciated that if a person joined 
as defendant in a mortgage suit has a title 
paramount to that of the mortgagor ho is not 
bound to set up such a title by way of defence 
to the mortgage suit, and his omission to do 
so will not, therefore, render the question of 
his title res judicata against him. 

For this reason I dismiss the appeal with 
costs. The appellant will bear the respon- 
dents’ costs. 

G. B. D. Appeal dismissed. 

(1) 8 iDd. Cas. 1121 ; 6 N. L. B. 156. 

(2) 52 lad. Gas. 82 : 15 N. L. R 111 (F. B.) 


MADRAS HIGH COURT. 

Civil Appeal No. 74 of 1923. 
October 19, 1923. 

Present : — Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao. 
VELLORA KARUPPAN VBTTIL CHL 
YANCHERI CHATHUKUTTY NAIR 
Plaintiff— Appellant 

versus 

KALLUR VBNGAYIL CHATHUKUTTI 
NAIR and others -(Defendants— 
Respondents 1 to 7. 

Couri^Fecs Act (V/Z of 1870), s 7 (iv) {c)^8uit/or 
cancellation of Bamudeyam deed a^d for injunction 
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a9id accoufUa — Plaintiff not party to deed-^Valuation 
•^Suit for removal of several trustees— Bemoval of 
iaoh trustee^ whether separate reilef. 

A Buit prating for the oanoellatlon of a Sarwidayam 
deed to which the plaintiff la not a party is in 
Bubatanoe a Bult for a declaration that the deed !e 
not binding on the Devaswom and if an injunction 
and aocounta are also asked as reliefs oonsequen* 
tial on Buoh a declaration the suit cornea under 
8. 7» ol. IV (c) of the Court-Feea Act (VII of 1870), 
and the recently added proviso to the section does 
not affect the oaaei inasmuch as the Sarmdayam deed 
does not create any charge on immoveable property. 
In such a case the plaintiff is entitled to place his 
own valuation on the reliefs claimed but the valuation 
must be the same for purposes of Oourt^fee and 
jurisdiction. 

A suit for the removal of several trnstees on the 
ground of their having ezeouted an illegal document 
on behalf of the Devaswom is governed by Art. 17 
(B) of ^hedule II of the Oourt.Fees Act, as amended 
by Madras Act X of 1929, but the removal of each 
trustee is not a separate relief and only one fee of 
Rs. lOO is leviable since the ground for removal, 
namely, the ezecution of the deed, is the same in the 
case of each and the removal of each is not a separate 
relief. 

Appeal against the decree of the Court of 
the Subordinate Judge of Tellioherry, in O. S. 
No« 33 of 1922, dated the 5th January 1923. 

The Advocate- General (Mr. C. Madhavan 
Nair) and Mr. T, S. Viswanatha Iyer, for 
the Appellant. 

Messrs. 0. V. Anantha Krishna Aiyar and 
V. P. Karunakaran Nambiyar, for the Respon- 
dents. 

JUDGMENT . — This appeal relates to a 
question of Court-fees on the plaint. The 
Sub-Judge has found that the first relief pray- 
ed for is the cancellation of the plaint Samu- 
dayam deed, but in this he is clearly wrong, 
for plaintiff is Pot a party to the deed and 
merely wants a declaration that the deed is 
not binding on the Devaswom. For author- 
ity we may refer to Unni v. Kunchiamma (1), 
Bamaswamy Nadan v. Subramania Nadan (2) 
CHappan v. Paru (3) and respondents’ Vakil 
does not seriously dispute this conclusion. 

Plaintiff also asks for an injunction and ac- 
counts as relief s consequential on this declara- 
tion. 

His suit in respect of these reliefs comes 
under section?, iv, (c). The Court-Fees Act, 
1870, and the recently added proviso to the 

(1) li M. 26 : 6 Ind. Deo. (N. S.) 19. 


VBKGAYIL 

section does not affect the case, for we are 
satisfied that the Samudayam deed does not 
create any charge on immoveable property. 
Plaintiff is entitled to place his own valuation 
on these reliefs which he has done, but ho has 
made the mistake of giving one value for 
purposes of jurisdiction and another value for 
Court fee valuation and this must be corrected. 
Further reliefs asked in the plaint are the 
removal of eight trustees and a declaration that 
13th defendant is unfit to succeed his Kama- 
van as trustee. Art. 17 B. of Schedule II of the 
Court-Fees Act, as amended (Act V of 1922) is 
applicable to the former relief but we think 
that the Sub-judge was wrong in asking for a 
separate fee of Rs. 100 for each of the 8 
trustees, for the ground for removal is the 
same in the case of each, i.e., the execution 
of the Samudayam deed, and we do not think 
that the removal of each trustee can be 
treated as a separate relief. The declaration 
in respect to 13th defendant and appointment 
of plaintiff comes under Art. 17-B. also and 
the fee is Rs. 100. Plaintiff is, therefore, liable 
to pay two separate fees of Rs. 100 each and 
an ad valorem fee on the declared value of the 
first declaration above-mentioned and the con- 
sequental reliefs. Plaintiff’s valuation of 
Rs. 185 may be accepted. 

As regards the valuation of the relief in 
regard to the trustees we think that plaint- 
iff should retain the original value of his suit 
for purposes of jurisdiction and, therefore, the 
value of the two reliefs combined must be 
taken as Rs. 9,816. 

The costs of this appeal will be the costs in 
the suit. Plaintiff will, therefore, bo allowed 
to amend his valuation in the plaint as 
ordered above, and the suit will be remanded 
for disposal according to law. The stamp on 
this Memo, of Appeal will be refunded. 

The balance of fee due on the plaint must 
be paid within one week of receipt of records 
in the lower Court. 

Suit remanded. 

V. N. V, 

8. D. 
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JAMES RALPH FREER V. H. A. JOHNSON 

MADRAS HIGH COURT. 

Second Civil Appeal. No. 416 of 1922. 
October 19, 1923. 

Present : — Sir Walter Salis Schwabe, 

K. C., Chief Justice, Mr. Justice 
Ooutts-Trotter and Mr. Justice 
Bamesam. 

JAMBS RALPH FREER - 
Plaintiff — Appell ant— 
versus 

H. A. JOHNSON— Defendant-Respondent. 

Divorce Ca ses — Damages— Assessin^nt^PriiicipUs. 

The demagea la divorce oaaea are not punitive. 
The meana of the oo-respendeat are an irrelevant oon- 
aideratfon except in so far as .they were of assistaoce 
to him in seducing the wife. It is not the iatention 
that a man should make a profit out of the dishonour 
of hia wife. The only question is what the petitioner 
has lost in hia wife^whether the oo-reapondent can 
pay that losa or not is immaterial When damages 
have been asaeaaed, in the absence of an order to the 
contrary, they must bo brought into Court and dealt 
with in pursuance of the Judge's order- They may 
ordered to bo paid out to the petitioner, but this 
course la the exception and not the rule. They may 
be settled on the wife, or on her children, or other, 
wise dealt with in the diaoretion o! the Court, on now 
well established prinoiples. [p. 121, Oal. 1.] 

Appeal against the decree of the District 
Court of Trichinopoly, dated 30th March 1922, 
in O. S. No. 1 of 1920. 

Messrs. V. V. Srinivasa Iyengar and T, 
Krishnaswamy Aiyevgary for the Appellant. 

The Respondent was unrepresented. 

JUDGMENT. 

The Chief Justice.— In this Divorce 
case the petitioner and the co-respondent are 
both engine-drivers. The tiral Judge has 
found the respondent guilty of adultery on 
the evidence of her having given birth to a 
child over a year after leaving the petitioner, 
and granted a decree of divorce. He has 
exonerated the co-respondent from the charges 
of adultery brought against him and dismissed 
him from the suit with costs. The petitioner 
asks that the decree he confirmed and appeals 
against the exoneration of the co-respondent 
and asks for damages and costs against him. 
There was a considerable body of evidence 
against the co-respondent on which the trial 
Judge refused to act, although he did in the 
course of his judgment say that in course of 


time the intimacy between the respondent 
and the co-respondent appeared to have over- 
stepped the bounds of decency. There was 
fairly direct evidence of adultery given by 
the petitioner's mother and son, and this 
the Judge definitely disbelieved though, in 
my view, on inadequate grounds. There 
was also a considerable body of other 
evidence directed to show inclination to 
find opportunity for adultery, — acts of fami- 
liarity between the two, circumstances 
under which they were alone together when 
adultery may have taken place, constant 
association between the two, meetings arrang- 
ed at out-of-the way places, and the like. To 
this must be added the admitted fact that the 
respondent gave birth to an illegitimate child, 
and no evidence or suggestion of any other 
person being the father was given, and the 
somewhat curious denials given on oath by 
tbe respondent and the co-respondent them- 
selves. She gave no denial in examination-in- 
chief, but in answer to the co-respondent said : 

“ The co-respondent had nothing to do with 
me sexually. I have my own resources 
and live on them : 
and be said 

“ I never did anything to make the respon- 
dent misbehave or leave her husband,” 
and “ I had no indecent relationship with 
the respondent when she was at Madura,’ * 

and nothing else on the subjeot. Now, it was 
definitely alleged that they had for some time 
been living together in the co-respondent’s 
house. His answer was that his sister and 
others were living there and that the respon- 
dent was a friend of the sister ; but no evid- 
ence was called to corroborate this. Indeed, 
the respondeat devoted attention mainly to 
proving ill-treatment by the petitioner, and 
neither seems to have taken much trouble to 
disprove the adultery alleged. It is possible 
that this was partly due to expressions that 
fell from the Judge indicating that he was 
not satisfied with the petitioner's case. On 
the evidence there was an overwhelming case 
against the co-respondent and, loth as I 
am to disagree with the trial Judge's find- 
ings of tact, the reasons he gives for dis- 
believing the evidence are so unconvincing, 
that I think we must reverse his deoision and 
find the co-respondent guilty. 
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There remains the question of damages. 
The damages in divorce are not punitive. 
The means of the co-respondent are an irrele- 
vant consideration except in so far as they 
were of assistance to him in seducing the 
wife. It is not the intention that a man 
should make a profit out of the dishonour of 
his wife. The only question is what the 
petitioner has lost in his wife -whether the 
co-respondent can pay that loss or not is 
immaterial. When damages have been assess- 
ed, in the absence of an order to the contrary, 
they must be brought into Court and dealt 
with in pursuance of the Judge's order. They 
may be ordered to be paid out to the peti- 
tioner, but this course is the exception and 
not the rule. They may be settled on the 
wife or on her children, or otherwise dealt 
with in the discretion of the Court, on now 
well established principles. 

In this case I doubt if the petitioner has 
lost anything by the act of the co-respondent. 
The home was clearly an unhappy one owing 
to the incompatibility between the wife and 
the husband and the husband’s mother, The 
wife took little or no part in looking after the 
petitioner's house or his comfort ; and he 
derived little pleasure from her society. She 
left him long before he commenced proceed- 
ings, and it is not proved that the co-respond- 
ent in any way persuaded her thereto. She 
was of easy virtue and of a gregarious and 
pleasure-loving disposition. There were no 
children of the marrige to be provided for or 
the burden of whose up-bringing has been left 
to the deserted husband. The husband has no 
doubt been put to some expense in having his 
marriage dissolved. I do not accept his state- 
ment that he has injured his prospects with his 
Eailway Campany owing to the co-respond- 
ent’s association with his wife, and I can find 
no, other elomemt of damages present. He 
will get his costs here and below and 
Es 100, to cover any loss he has suffered. 

The decree is confirmed as regards divorce, 
but varied by finding the co-respondent guilty 
of adultery with the respondent. The appeal 
will be allowed with costs here and below 
against the co-respondent. The costs of the 
co-respondent, if paid, must be returned and 
the co-respondent must pay Es. 100 as 
damages, such damages to be paid to the 
petitioner. 

I 0-16 


Coutts-Trotter, J.— I agree and have 
nothing to add. 

Ramesam, J. — I agree. 

V. N. V. Decree confirmed. 


OUDH JUDICIAL COMMISSIONER S 
COURT. 

Civil Eevision No. 146 of 1923. 

January 10, 1924. 

Present : — Mr. Daniels, J. G. 

DAULA AND OTHERS -Defendants — 
Applicants 

versus 

DWAEKA PAL and another — 
Plaintiffs— Opposite Party. 

Civil Procedure Code {Act V of 1908), s. 116, 
O. XXIlIt r. l^Withdrawal of mit — Formal defect 
— Failure to give evidence ^Diaoretion of Court ^Be- 
visio9i. 

Where an order under O. XXI II, r. 1 of the Civil 
Prooednre Oade is passed without the conditions laid 
down in the rale being loomplied with, the order is 
without jariad lotion and may be made the snbjeot of 
revision, [p. 122, ool. 2.] 

Kali Prasanna Sil v. Pamhanan Nandi Chowdhry^ 
88 Ind. Gas. 670; 44 0.867; 23 G. Ii J. 489 ; 20 
0. W. N. 1000 ; Mirza Muhammad Askari v. Lalu, 
45 Ind. Gas. 594 ; 21 O. 0. 68 relied on. 

Where, however, the Trial Court has exeroised a 
jiidioial disoretion in allowing the suit la be with- 
drawn, the High Court will not interfere in revision. 
The Trial Court oannot be said to have exeroised a 
judioial disoretion where it has misunderstood the 
nature of the oonditiona laid down in 0. XXIII, 
r. 1 of the Oivil Frooedure Code. [p. 122, Gol. 2.] 

The failure of a plaintiff to adduce evidence to 
identify the property in dispute as^ belonging to 
himself is not a ** formal defect" within the mean- 
ing of O. XXI 11, r. 1 of the Oivil Procedure 
Cede, so as to justify the Court in granting leave to 
withdraw the suit with liberty to bring a fresh suit, 
[p. 122, ool. 2]. 

Application against an order of the Munsif, 
Utranla, dated the 13th July, 1923. 

Mr. M, Ayulu, for the Applicants. 

Mr. Hari Oovind Dayal, for the Opposite 
party. 

JUDGMENT. — This is an application in 
revision against an order of the Munsif, 
XJtranla, permitting the plaintiffs to withdraw 
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their suit under O. XXIII, r, 1 on aooount of an 
alleged formal defect with permission to bring 
a fresh suit. The suit was one for the posses- 
sion of four plots of land. The plots of land 
are described in detail in the plaint, both the 
present Survey numbers and the former Settle- 
ment numbers alleged to correspond to them 
being given. The plaintiffs also filed with their 
plaint a map showing exactly the position of 
the land which they claimed. The parties 
entered into evidence and a Commissioner was 
appointed by the Court to prepare a map on 
the spot and determine by measurement 
whether the disputed area formed a part of the 
plaintiffs' land or the defendants. The Commis- 
sioner reported that, according to the recent 
Survey, the land in dispute clearly formed 
part of the defendants’ fields. He went on 
to say that there was some difference between 
the recent Survey and the Settlement map of 
1900 and that, according to that map, that 
part of the disputed area which was now in- 
cluded in plot No. 844 corresponded to old 
No. 1067 which belonged to the plaintiffs. 
There was some difference also as regards the 
remaining numbers but the Settlement map 
shown to him by the plaintiffs was too torn and 
old to enable him to draw a correct map of the 
plots in accordance with it. The evidence on 
both sides was concluded. Arguments were 
heard and the learned Munsif was prepared 
to write his judgment. Apparently he found 
some difficulty in deciding on the evidence to 
which party the land really belonged, and he • 
thereupon called up the pleaders of the parties 
and asked the plaintiffs’ pleader to explain the 
difficulty. The plaintiff’s pleader was unable 
to do so but, instead, filed an application stating 
that there was some “legal defect” on account 
of which the suit must fail, namely, that a 
mistake had occured in the specification 
of numbers and, therefore, even on taking out 
the decree the plaintiff will be unable to take 
execution. The learned Munsif accepted this 
application and passed an order allowing a 
withdrawal with liberty to bring a fresh suit. 

It is quite clear from a perusal of the re- 
cord that there was no formal defect of the kind 
contemplated by O. XXIII, r. 1. The only defect 
that can be suggested is that the plaintiffs 
have failed to give sufficient evidence to identi- 
fy the land in dispute with the plots which 
they claim as their own. There was no doubt 


whatever in the mind of the Commissioner 
appointed by the Court as to what the area 
in dispute actually was. The only difficulty 
he found arose from the difference between 
the two maps and the imperfection of the 
map produced by the plaintiffs. This difficul- 
ty might have been removed by procuring a 
more complete copy of the Settlement map. 
It is well established that, if an order under O. 
XX HI, r. 1, is passed without the conditions 
required by the section being complied with, 
the order is without jurisdiction and may be 
made the subject of revision. I need only re- 
fer to Kali Prasanm Sil v. Panchanan Nandi 
Chowdhury (1). Mirza Muhammad Askari 
V. Lain (2). The respondents have referred 
me to oeraiu oases in which it was quite rightly 
held that, where a Court below has exercised 
a judicial discretion, the High Court will not 
interfere in revision. Here, it appears to me, 
the learned Munsif has misunderstood the 
nature of the term * formal detect’ used in 
O. XIII, r. 1, and that the real ground on 
which withdrawal was sought for was that the 
evidence was not sufficient to identify the land 
in dispute with the plots belonging to the plaint- 
iffs. I, therefore, set aside the order of the 
Court below and direct the learned Munsif to 
restore the suit to his file and dispose of it 
accordingly to law. The applicants will have 
their costs of this application. Other costs 
will abide the result. 

Z. K, Order set aside, 

(1) 83 Ind. Cm. 670 ; 44 0. 867 ; 23 0. L. J. 489. 
20 0. W. N. 1000. 

(2) 46 Ind. Oas. 594 ; 21 0. 0. 68 



VoL. 78] 


I1^DIAN CAStlS 


123 


RIOHPAL V. MULA 

LAHORE HIGH COURT. 

Civil Appeal No. 619 of 1923, 
January 16, 1924. 

Present: — Mr. Justice Campbell. 

RICHPAL AND othehs— Defendants— 
Appellants 

versus 

M UL A— Plaintiff— Respondent. 

Punjab Custom {Pmoer to Contest) Act ill of 1920), 
ss. 5t 6, apjplicabilitij of^Suit for possession by heirs, 
resisted by appointed heir ^Appointment of heir by 
female, 

Seotion 6 of the Panjab Ousitom (Power to Contest) 
Aot deals only with the oase of an allegation that 
the appointment of an heir is contrary to custom, it 
has no application to a case where the plaintifl sues 
for posaession as heir and is resisted by the defendant 
on the ground that he is an appointed heir. The Aot 
has no applioation to the case of an appointment of 
an heir by a female. 

Appeal under section 41 of Aot XI of 1918, 
against the deoroo of the District Judge of 
Karnal, dated the 20th December 1922. 

Mr. Jagan Nath, for the Appellants. 

Mr. Shamair Ghand, for the Respondent. 

JUDGMENT. —Ground of appeal No. 3 
in which it was contended that the lower 
Appellate Court erred in allowing additional 
evidence to be produced is not now pressed, 
and the only point for decision is whether the 
plaintiffs were debarred from suing by section 6 
of Punjab Act II of 1920. 

The Suit concerned the land of one Ballu, 
deceased. Ballu’s great-great-great* grand-father 
was Parlu and the parties to the suit 
are other descendants of Parlu. After the 
death of Ballu’s widow, Mst. Jiwni, the land 
was mutated in the name of Rich pal, defen- 
dant No. 1. The plaintiffs came into Court 
asserting themselves to be reversionary heirs 
and saying that the mutation in favour of 
Richpal was wrong ; that Richpal claimed to 
have been adopted by Mst. Jiwni, widow of 
Ballu ; that in fact he was not so adopted, and 
that Mst. Jiwni had no power to adopt a son 
Biohpal pleaded that he was adopted by 


KARAMAT ALI V, HARDUWAR PANDE 

Ballu before his death and both the Courts 
below concurred in holding that Richpal 
bad not been adopted by Ballu. 

The lower Appellate Court considered the 
question of whether section 6 of Aot II 
of 1920 barred the suit and decided that it did 
not, because the section deals only with the 
case of an allegation that the appointment of 
an heir is contrary to custom, whereas the 
plaintiffs had sued for possession, as heirs, 
and were resisted by Richpal on the ground 
that he was an appointed heir. An additional 
reason might have been given, namely, that 
under section 6 of the Act nothing in the Act 
is to apply to any appointment of an heir by a 
female, and, if this suit was one by collaterals 
to contest the appointment of an heir, on the 
ground that the appointment was contrary to 
custom, it manifestly was a suit to contest 
the appointment of an heir by a female. 

There is no force in this appeal and it is 
dismisssed with costs. 

z. K. Appeal clismmed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Revision No. 157 of 1923. 
January 3, 1924. 

P/esenti—^lT, Wazir Ilassan, A. J. C. 

KITWAJA KARAMAT ABl— P laintiff- 
Applicant 

versus 

HARDUWAR PANDE -Defendant- 
Opposite party. 

/ Civil Procedure Coode (Ad V of 19 C 8), 0. IX, r, 9— 
Dismissal of suit for defa ult^Itestoraiion— Sufficient 
cause. 
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On a fluifc being called on for hearing the clefk of 
the plaintiffs* pleader went to oall the latter from 
the Bar.toooi. Before the pleader could reach the 
Court-room the suit wae dismissed in default : 

Held, (1) that the Court had aot^ in a precipitate 
manner in dismissing the euit without waiting for 
the plaintiff's pleader ; 

(3) that there was sufficient cause for the restora- 
tion of the suit. 

Applioation against the o^der of the Sub- 
Judge, Gonda, aobing as Small Cause Court 
Judge, dated the 28th July 1923. 

Mr. E. B. Kidwai, for the Applicant. 

Mr. S. N. Boy, for the Opposite party. 

ORDER. — This is an applioation under sec- 
tion 26 of the Provincial Small Cause Courts 
Act. 1 must say that the order against which 
this application is lodged is startling. The 
applicant was the plaintiff in a suit pending in 
the Court of the Subordinate Judge of Gonda 
exercising jurisdiction as a Small Cause 
Court. On the date of hearing of the suit, 
that is. the 28bh May 1923, the plaintiff was 
absent but the defendant was present. The 
defendant denied the claim. The suit was 
consequently dismissed. From the Ist June to 
the Isb July 1923, both days inclusive, the 
Civil Courts in Oudh were closed for the 
annual vacation. On the 2nd July 1923 the 
plaintiff made an application, which is one of 
very ordinary nature and certainly an appli- 
cation necessitated by the circumstances of this 
case, for the restoration of his suit. The ground 
upon which he prayed for restoration was 
stated to be that, at the time when the case 
was called up for hearing, the clerk of the 
pleader whom the plaintiff had engaged in the 
case, and was in attendance in the Court-room, 
went to fetch the said pleader who was sitting 
at the precise moment when the case was 
called up in the rooms of the Bar Association. 
These facts are admitted before me as they 
were admitted in the Court below. Unfortu- 
nately, however, the case was disposed of 
before the pleader could enter the Court-room. 
The application for restoration has also been 
rejected and the application before me is in- 
tend^ to get the order passed by the Court 
below ‘on the application for restoration revers- 
ed I in other words, the object of this appli- 


cation is to seek nothing more and nothing 
less than the hearing of the case which the 
plaintiff had instituted in a Court of Justice 
and which, unfortunately for him, was dismiss- 
ed in his default without any inquiry into the 
merits of his claim. 

The learned Judge has expressed himself 
strongly in support of the view which he 
has taken. I fail to see any cause for the 
warmth which he has displayed in his judg- 
ment under consideration. The matter was 
one of very ordinary character and, to my 
mind, the reason given in the application for 
restoration was sufficient and should have 
been accepted as such by the learned Judge of 
the Court below. The attitude taken by him 
in the present case is certainly founded on 
the laudable object of expediting the work of 
his Court bub I am afraid the manner in 
which he has tried to attain that object is 
calculated more to impede the work than to 
facilitate it. A little spirit of compromise 
and mutual good will go a long way towards 
doing justice and also towards expedition of 
work. 

I set aside the order dated the 28th July 
1923 and direct that the plaintiff's suit be 
restored to its original number in the register 
of suits and disposed of according to law. No 
order is made as to the costs of this applica- 
tion. 

z. K. Application allowed. 
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DELABITDDIN HALDAB* V. DEOLAB BXJN MOLLA 


CALCUTTA HIGH COURT. 

Civil Rule No. 948 of 1923. 

January 16, 1924. 

Present ; — Mr. Justice Suhrawardy. 

DBLARUDDIN HALDAR and another 
—Plaintiffs— Petitioners 

versus 

DEOLAR BUN MOLLA— Defendant — 
Opposite Party, 

Civil Procedure Code {Act V 0 / 1908), Adjournment 
costs^Bejection of application for non-paymenU 
whether valid. 

An application for adjournment granted with a 
direction to pay ooata ought not to be rejected 
beoauae of the applioant'a failure to pay the ooata 
fixed by the Court on the day the order waa made. 
The party should be given auffioient time and 
opportunity to produce the money aa litigants are 
not expeoted to oome to Court with sufficient money 
to meet all unforeseen oontingenoiea. 

Application under section 62 of the Provin- 
cial Small Cause Courts Act, 1897, against an 
order dismissing S.C.C. Suit No. 45 of 1923, 
by the Munsif, 2nd Court, Alipore, exercising 
the powers of a Court of Small Causes. 

Babu Barendra Kumcvr Harhadhicary, for 
the Petitioners. 

No one for the Opposite party. 

JUDGMENT. —This Rule has been is- 
sued on the ground that the learned Small 
Cause Court Judge was not justified in law in 
dismissing the plaintiff’s suit. The plaintiff’s 
suit was filed on the 24th January 1923 and 
there were no less than 10 days fixed for the 
hearing of the suit which was postponed on 
the application of either party or of both. 
The last adjournment was on the application 
of the plaintiffs. On the 25th Juno the plaint* 
iffs again applied for adjournment. The 
order was to the following effect : ** Plaintiff 
is dii^ected to pay Rs. 5 as costs to the defend- 
ant.” On the same date, probably later 
in the day, the following order was pas- 
sed : “ No costs paid. The plaintiffs’ peti- 
tion is rejected. The suit is dismissed with 
costs.” It is curious that, when the Court 
directed the plaintiff to pay Rs. 6 as costs, 
apparently for the adjournment he had prayeci 
for, no further date was fixed for the hearing 
of the case. The order as it stands looks as 
if the Court fined the plaintiff Rs. 5, for 
asking for the adjournment. Be that as it 


may, the Court was not right in dismissing 
the plaintiff’s petition for adjournment because 
he could not pay the costs on the day the 
order was passed. The plaintiff ought to have 
been given sufficient time and opportunity 
to produce the money. It is not expeoted that 
litigants should always come to Court with 
sufficient money to meet all unforeseen con- 
tingencies. In this connection, reference may 
be made to the case of Dhanuram Mahto v. 
Murali Mahto (1). There it is suggested that 
no doubt the Court has power under sec- 
tion 166 of the Code of 1882 to make orders 
for adjournment conditional upon payment of 
costs; at the same time, the Court in adjourn- 
ing a case to a subsequent day should make 
the hearing on that day conditional upon pay- 
ment of costs before that date. 

The result is that this Rule is made 
absolute, the order of the Small Cause Court 
Judge dated the 25th June 1923 dismissing 
the plaintiff’s suit for default is set aside ; 
and it is directed that he should hear the case 
according to law. The opposite party has not 
entered appearance. The petitioner is entitled 
to costs. I assess the hearing fee at one gold 
mohur. 

S. i). Buie made absolute, 

(1) Ind. Oas. 8661 ; 86 0. 566; 18 C. W. N. 625 ; 11 
G. L. J. 150. 
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JAGNESWAR SIKDAR V. KAILASH OHANDRA 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2131 of 1921. 

January 4, 1924. 

Present : — Mr. Jusbico Walmsley 
and Mr. Justice Suhrawardy. 

JAGNESWAB SIKDAR— Plaintiff- 
Appellant 

versus 

KAILASH CHANDRA MANDAL, and 

OTBERS — Defendants— Respondents. 

Civil Procedure Code {Act V of 1908), 0. XXIf 
rr. 90, d 2— Judgment-debtoTt if can dispute sale in 
suit for possssston by decree-holder. 

The proviflions ol O. XXI r 92, OWU Piooedure 
Code preclude a judgment-debtor from agking the 
Court, !n a suit by the deoree-holder for possession, 
to go into questions which affect nothing but the 
regularity of the sale. [p. 127, ool, 1.] 

Appeal against the decree of the Additional 
District Judge of Zillah Jessore, dated the 
30th of May 1921, affirming the decree of 
Officiating Munsiff, 2nd Court, at Narail, dated 
the 16th June 1920. 

Babu Surendra Chandra Sen and Babu 
Semendra Chandra Sen for Babu Nanindra 
Chandra Sen, for the Appellant. 

Babu Tarakeswar Pal Choudhttry, for the 
Respondents. 

JUDGMENT. 

W almaely, J. — The plaintiff -appellant’s 
case is as follovzs. In execution of a money 
decree against the defendants he caused land 
belonging to them to be sold in auction : he 
bought it himself and took formal possession 
through the agency of the Court : he failed to 
obtain actual possession of plots 1 and 2 and 
although he obtained actual possession of plot 
3, he was afterwards turned out by the defen- 
dants. The defendants, imanswer, pleaded that 
the plots formed part of their non-transfer- 
able occupancy jote, that they know nothing 
of the alleged sale until tbo institution of the 
present suit, and that the sale was brought 
about by the suppression of notices. 


There is no dispute about the nature of the 
jote of which the lands in suit form a part. 
The defendants have occupancy rights in the 
jote, and there is no custom sanctioning the 
transfer of the holding. On these admitted 
facts the Courts below held that the plaintiff 
had acquired nothing. They also hold that 
the sale was bad, and that on that account 
also the plaintiff’s suit could not succeed. The 
plaintiff in consequence lost his suit in both 
Courts, and it is he wbo prefers this appeal. 

His first ground is that the lower Courts 
are wrong in the view they have taken about 
the effect of an execution sale of a non- 
transferable The learned pleader who 

appears for the defendants admits this, so it 
is not necessary to say more on this ground. 

The second ground is that the defendants 
ought not to have been allowed to challenge 
the sale in this suit inasmuch as they did 
not seek the remedy offered to them by 
O. XXI, r. 90. The right of the plaintiff, in 
the circumstances described, to bring a suit is 
beyond dispute, and the argument put forward 
on his behalf is that, inasmuch as the defen- 
dants did not seek the relief afforded by 
O, XXI, r. 90, they cannot raise objections 
which might have been heard and determined 
immediately after the sale. 

The penalty imposed on a negligent judg- 
ment-debtor is set out in r. 92, and it is, that 
the Court shall make an order confirming the 
sale and thereupon the sale shall become ab- 
solute. This amounts to a judicial determina- 
tion that none of the objections exist on which 
the validity of the sale could have been 
questioned. 

Now, if we look at the judgments of the 
Courts below we find that, although the defen- 
dants pleaded ignorance of the sale and of the 
attempt to take possession, they did not press 
this point by having an issue framed 
upon it. ^ They did not oven, it appears, 
satisfy the Courts by negative evidence 
that the processes were suppressed. They 
contented themselves with showing that the 
plaintiff’s evidence in support of the sale 
and of the processes leading up to it, was 
scanty, and that the price paid was inade- 
quate. The learned Munsiff speaks of fraud, 
but the learned District Judge does not use 
the word, and limits his judgment to findings 
that the processes were not duly served, and 
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that the price was inadequate. In other 
Yi^ords, the hndings of the final Court of fact 
do not go beyond the findings necessary for an 
order cancelling a sale under O. XXI, r. 90^ 
It appears to me that the provisions of r. 92 
preclude a judgment debtor from asking a 
Court in such a suit as this to go into ques- 
tions which aiffect nothing but the regularity 
of the sale. 

My conclusion is that the plaintiff must 
succeed on the second ground also, with the 
result that the appeal must be allowed and 
the suit decreed with costs in all Courts. 

Suhrawardy, J. — I agree. 

M. B. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 

Second Civil Appeal No, 371-b op 1921. 

October 31, 1923, 

Present : — Mr. Kinkhede, A. C. J. 
BASANTRAO and others— Defendants— 
Apbllants 
versus 

NARAYAN and others— Plaintiffs 
1 and 2 AND Defendant 6— Respondents - 

Contract Act {JX of 1972), ss. 88, 50 — Transfer of 
Properly Act (IV of 1682,) s. IZO^Mortgage in favovr 
of two persons-^-Assignment of interest by (me in favour 
of the other ^Payments by mortgagor after surrender — 
!:iuit by assignee against mortgagot — Ttelief for 
damages against assignor co-morlga gee '--Debtor of 
joint family ^Sepet ation^Knowhdge ^Payment to one 
member -^Dischanje — Assi(jnmcnt of mortgage- ^Notice 
to mortgagor whether necessary — Payments after as.*;tgn’> 
ment without notice ^DsichargCf whether can be claivbcd 
in suit against mortgagor. 

If a mortgagee, after aflaigaing hia interest in favour 
of 4iia oo-mortgagee, receivaa any payment from tbe 
mortgagor and appropriates the same, tbe assignee 
of bis interest is entitled to join him as defendant 
and to ask relief against him in the alternative in a 
suit against the mortgagors and the Courts are 
competent to grant, in order to avoid multiplioity of 
suits, relief against him, if facts ate fonnd against 
him. 

In tbe case of a debtor t? a joint family, in the 
absence of any evidence to fix him with the know- 
ledge that the joint family has been disrupted, he 
will be legally justified in believing in the oontin- 
nanoe of the self same Jointness or common unity of 
interest between the members of the representatives 


for the purpose of granting him discharge for pay. 
meats as existed before. 

A mortgage of immoveable property is excluded 
from the definition of aotionable claim. 

SeotiOQ 180 of tbe Transfer of Property Aot.doe8 
not intend or purport to lay down any mode of 
transfer for making an assignment, much less 
does it deolare the assignments of mortgage efieotive 
or ineffective for oomplianoe or non-oomplianco with 
the requirements of inat seotion. It does not 
also render invalid any dealing by the mortgagor, 
having no notioe of the assignment, with the origi- 
nal mortgagee after the date of the assignment. All 
such questions arising out of assignment are left out 
for treatment under the general law relating to 
contracts, transfers, estoppel and other laws isola- 
ding the personal law of the parties. 

The assignee of a mortgage is bound to serve a 
notice of the assignment on the mortgagor and in a 
suit by the assignee of a mortgage, the mortgagor 
is entitled to credit for the repayments he may 
have made to the original mortgagee after the assign- 
ment but without notioe of the transfer, provided 
that there is no oollusion. 

Appeal against the decree of the District 
Judge, Bast Berar, Amraoti, in Civil Appeal 
No. 64 of 1921, dated the 26th July 1921. 

Mr. M. jB. Marathe, lor the Appellant. 

Mr. M. B, Niyogit for the Respondents. 

JUDGMENT, — ‘This is an appeal arising 
out of a suit for the recovery of a balance of 
mortgage-debt alleged to he duo to plaintiffs 
as the sons of the deceased co-mortgagee 
Akaji on the basis of a mortgage-deed dated 
12th August 1902, Exhibit P-1, for a consider- 
ation of Rs. 3,500. This debt was repayable 
without interest by 14 annual instalments of 
Rs. 250 each. The mortgage deed stands in 
the name of Anyaji and his brother Akaji. 
Anyaji died in a couple of years after the 
mortgage, and his son Maroti took his place 
as a co-mortgagee. During the years 1903 to 
1912 certain repayments were made by the 
mortgagor to one mortgagee or the other, i.e., 
sometimes to Anyaji, sometimes to Anyaji *8 
son Maroti and at others to Akahi, and credit 
has been given by the plaintiffs for all those 
payments in the plaint towards tbe first nine 
instalments. Maroti relinquished his interest 
in the mortgage-debt in suit amongst other 
properties in favour of Akayi by means of a 
registered Farakat dated 10th July 1907, 
and with effect from that date the plaint- 
iffs contend the original co-mortgagee Akaji 
acquired title as a sole mortgagee. 
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The present suit is for the recovery of 
the last five instalments and their interest 
subject to the rule of Damdupat. It was hied 
on 20th November 1819. The defendant 
No. 1 is the original mortgagor and Nos. 2 and 
6 are his sons. The co-mortgagee Anyaji's 
heir Maroti having relinquished his interest 
as stated above and he having died before 
suit the plaintiffs did not think it necessary to 
join his heir as a party to the suit. 

The defence which is relevant to this 
appeal, raised by the defendants Nos. 1 
to 6, was that they did not know of the 
alleged release by Maroti of his interest in 
the mortgage-bond in suit in favour of Akaji, 
and that they continued making payments 
to one or the other of the mortgagees in 
the bona fide belief that Maroti had autho- 
rity to receive payments and give valid 
discharge on behalf of all the mortgagees. As 
before, they pleaded two payments to Maroti, 

(1) of Rs. 250 on 19th June 1913 as per 

receipt Exhibit D-7 signed by Maroti, 

(2) of Rs. 500 on 23rd March 1914 as per 

receipt Exhibit D-8 signed by Maroti, 
and claimed credit for them in full discharge 
of the plaintiff’s claim in respect of three in- 
stalments which they repaid. So that if credit 
were given for them the plaintiff’s claim 
will stand in respect of only two instalments. 
It appears Akaji survived long after the 
date of the last payment which he himself 
realised in 1912 as per Exhibit D-9 
dated 8th June 1912, but did not hie any 
suit during his life time ; the present suit 
is brought by his two sons one of whom 
had attained majority nearly three years before 
suit, as his age as put down in the plaint in- 
dicates. On plaintiff’s behalf it was denied 
that Maroti had any express or implied 
authority to receive payments or to give valid 
discharge, on the ground that defendants were 
aware of the deed of relinquishment by 
Maroti in favour of Akaji. In view of the 
above defence of defendants Nos. 1 to 5 the 
plaintiffs thought fit to apply to the Court 
praying that Maroti *s heir and sister Chidabai 
be joined as a co-defendant in order that an 
alternative relief of damages may be granted 
to plaintiffs as against Maroti’s heir, in the 
event of the Court deciding to give credit to 
the mortgagor for payments made to Naroti. 
She was accordingly joined as a party defen- 


dant to the suit on 12th March 1920. In due 
course she was served some time before the 
date of her written statement dated 16th June 
1920 in which she contended that the deed of 
release was only a bogus document not intend- 
ed to be acted upon, and that it was only meant 
as a threat to Maroti in order to put some 
restraint on his wasteful habits. She ad- 
mitted that Maroti received the payments and 
contended that he did so with the consent* or 
acquiescence of Akaji. She thus denied the 
plaintiff’s alternative claim laid as against her. 

The only issues relevant to the only point 
raised in second appeal are : — 

“ 2. Did the defendant No. 1 really make 
payments as evidenced by receipts 
dated 19th June 1913 and 23rd March 
1914, respectively, to Maroti towards 
the mortgage-debt ? 

3. (a) Was defendant No. 1 justified in 
making payment to him ? Had he 
(Maroti) express or implied authority 
to receive payments on behalf of all 
the mortgagees, and was he able to 
give a valid discharge ? 

(5) Had the defendant No. 1 knowledge 
of the deed of relinquishment and did 
he make the payments in spite of the 
deed ? 

6. Can the plaintiffs ask for an alternative 
relief against defendant No. 6 in this 
suit ?” 

The defendant No. 1 went into the witness- 
box to prove the bona fides of the payments he 
made to Maroti in ignorance of the relinquish- 
ment. Plaintiffs examined only plaintiff No. 1 
as their witness. He admits he has no 
personal knowledge of the dealings. The 
Court of first instance held that the said re- 
payments were proved and the receipts Ex- 
hibits D-7 and D-8 were genuine. It further 
held that there was no evidence to show that 
the mortgagors had notice of the partition or 
rather of the release. On the point of 
Maroti’s authority, either express or implied, 
to receive the payment, the finding of that 
Court was that Maroti had none to give a 
valid discharge, and that there was no justi- 
fication for the mortgagors to make the pay- 
ments to Maroti ; and further that, even if 
Anyaji and Akaji had implied authority to re- 
ceive payments for each other, the theory of 
agency had no application to their heirs, The 
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Court also held that tho question cf notice 
was immaterial on the ground that if 
a debtor pays to a porson alleged to 
be the mortgagee’s agent but with- 
out ascertaining the extent of his autho- 
rity the payment is made at his own peril. 

It ultimately disallowed credit for the repay- 
ments on the ground that Maroti having on 
the date of those payments no interest in the 
mortgage- security could not give any dis- 
charge valid even to tho extent of half. As 
regards issue No. 5 it was held that the 
alternative relief claimed against defendant 
No. 6 was not claimable in the mortgage-suit. 
In tho end, a decree for the entire amount 
claimed was passed against defendants Nos. 1 
to 6 and the claim was dismissed as against 
defendant No. 6. 

Against this decree an appeal was preferred 
by the defendants Nos. 1 to 5 to the Court of 
the District rTudge, Amroti, and defendant No. 6 
was joined as a party respondent No. 3. It 
was, however, unsuccessful except as regards 
interest during the pendency of the suit. The 
Judge of tho Court of appeal, in spite of what 
he states in paragraph 3 of his judgment that 
the plaintififs-respondents practically admitted 
before him that the payment of Rs. 750 
should be allowed, dismissed tho appeal and 
upheld tho findings of the Court of first 
instance. Ho found difficulty in giving effect 
to the position conceded by the plaintiffs-res- 
pondents because he thought ho could not 
give relief to the plaintiffs as against defen- 
dant No. 6 in this mortgage- suit. Hence this 
appeal by defendants Nos. 1 to 5. 

That lx)th the Courts erred in tho view 
they have taken about their inability to pass 
a decree against defendant No. 6 in a mort- 
gage-suit is clear from the observations of Sir 
Bipin Krishna Bose, A. J. C., in Johnrjnal v. 
Nainsukh (l) and of those of Sir Henry Drake 
Brockman, J. C., in MuJwdeo v. Nago (2), 
where joinder of such an alternative claim 
for damages was, on the analogy of the ruling 
in Aiyaihurai liavuthm v. Santhu Meers 
Bnvuthan (3), permitted in order to avoid multi- 
plicity of suits. As hold by Sir Bose. A. d. C., 
it is open to a plaintiff to ask relief in the 

(1) 6 Ind. Oas. 745. 6 N. L. R. 88 at pp. 84, 35. 

(3) 13 iQd. Cafl. 867 ; 7 N. L. B. 130 at p. 188. 

(8) 81 M. 968 ; 18 Ii. J. 288. 
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alternative, “dependent upon what might be 
found by tho Court to be true facts of the 
case.' 

The only other point strenuously contend- 
ed for on behalf of the appellants is that 
the lower Courts have not given full effect to 
the finding on issue No. 3 (b) and consequently 
the conclusion which they have drawn to the 
effect that payment to Maroti after he ceased 
to be a mortgagee was not a valid payment, 
does not legally follow therefrom, and further 
that tho circumstances of tho case and the 
previous conduct of the parties clearly made 
the payments good legal payments as against 
the plaintiff s. I see great force in this argu- 
ment. The Court of Appeal does not appear 
to have fully realised the siguificanco and 
bearing which the defendants' plea that their 
payments were made under the bona fide 
belief that Maroti continued to hold the 
authority he bad to receive payments on 
behalf of both the mortgagees, had on the 
question of the validity of those payments. 

The following table will show the pre- 
vious uniform course of conduct on the part 
of the mortgagee in the matter of receiving 
payments from tho mortgagor defendant 
No. 1. It establishes an implied agreement on 
the part of tho mortgagees that payment to 
one was payment to all : - 


i 1 

Kshibit 

1 No. 1 

i: 

Date of 1 
receipt. 1 

! 

Amount 
paid. 1 

1 

Ry whom p.-xy- 
ment w.is 
rccei\ed and 
receipt passed. | 

Xaiue of the mort- 
gagee or mortga- 
gees on whose 
behali receipt 
passed. 

ivy-i 

1 

; .. 

1 

(1 0 

Any.iii’'* a^ent In tho name of 
Zibal .Auy.i and Akaji. 

S I)-2 

1 

24-3-’04 .. 

1 


Do 

In the name of 
Anyaii .xlone. 

8 

D-3 • 

■ilG-O-’Ofi .. 

1 

1 

buiroti 

. In the name of 

1 Maroti. 

4 

D-l 

1 

• sr-c- os . 
! 


'.Vkaji 

. In the name of 
.\kaji .md M.uoti. 

5 

[o. , 


26-4-’U7 .. 


M.ii oti 

. In his own n.iine. 

6 

l>-6 




.\kajl 

1 

..|hi Ills own name. 

7 

D-r . 



. iViO 0 0 M.iiuti 

. jin his own name. 

s 

n.8 


! 28-5-' 14.. 

. &0U 0 0 Maroti 

• ••In his own naino. 

8 

n-» 




Akaji 

i 

I 

..:ln his own name. 

1 


It will be seen that during the lifetime oi 
Anyaji the payments wore made to Anyaji 
and presumably he received for both, and 
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passed receipts either in the name of one or 
both the mortgagees. After his death, some- 
times his son Maroti received payments, and 
at other times the other co-mortgagee Akaji 
received them, and each passed receipts in his 
own name and without reference to the other. 
This course of conduct naturally engendered 
a belief in the mind of the mortgagor that 
payment to one was a good and full payment 
to all, and that discharge by one was a good 
discharge in respect of the entire obligation. It 
relieved the mortgagor from the bother and 
inconvenience of seeking out or insisting upon 
the presence of each co-creditor to witness the 
payment and pass receipt of satisfaction, so 
that they all may know of the payment and 
may not contest the fact and validity of the 
payment received by one as payment to all. 
The principle underlying section 38 of the 
Indian Contract Act which enunciates that an 
offer to one of several joint promisees has 
the same legal consequence as an offer to all 
of them holds good here. The further princi- 
ple that the performance of a promise if made 
in any manner which the promisee precribes 
or sanctions was good performance within the 
meaning of section 50 of the Contract Act 
also is pertinently applicable to the facts of 
the case. The two co-mortgagees were joint 
at the date of the mortgage. The debtor 
knew them to be members of a joint family. 
In the absence of any evidence to fix him 
with knowledge that their joint family status 
has been disrupted, the debtor will be legally 
justified in believing in the continuance of the 
self-same jointness or community of interest 
between them or their representatives for the 
purposes of granting him discharge for pay- 
ments made as existed before. Here tlie 
finding is that the mortgagor had no know- 
ledge of the partition that took place or of the 
release deed executed by Maroti in favour of 
his uncle. This gives rise to a presumption 
which the debtor is entitled to act upon, that 
the mortgagees are joint and that payment to 
one is payment to all of them. It further 
shows that Akaji acquiesced in Maroti taking 
the place of Anyaji and, therefore, no question 
of the non-continuance of the agency in the 
case of heirs after the death of Anyaji really 
arises here. It has been brought to my 
notice that in Berar the system of pre- 
paring Becords of Bights was introduced in 
1912 and that in the Becord of Bights a note 


of the existence of mortgages has to be made 
if they are disclosed in the course of the in- 
vestigation and that in this particlular case 
the mortgage is shown in those papers as 
being held by both Akaji and Maroti as late 
as 1912 ; see Exhibit P4 on the record. This 
also supports the debtor’s belief that both 
continued to be the owners of the mortgage- 
debt as before. 

A passage from Sir Bash Behari Ghose’s 
Law of Mortgage in India, 6th Edition, Vol. 1, 
page 363, was cited to me in support of the 
proposition that in a suit by an assignee of a 
mortgage the mortgagor is entitled to credit 
for the repayments he may have made 
to the original mortgagee after the assign- 
ment but without notice of the transfer, 
provided that there is no collusion, and 
it is argued that credit for the payments 
should, therefore, be allowed. It has, how- 
ever, been contended on behalf of the res- 
pondents that sections 130 and 131 of the 
Transfer of Property Act do not contemplate 
service of any notice of assignment in the case 
of a transfer of a mortgage because a mortgage 
is not an actionable claim. It is, therefore, 
argued that the mortgagee was under no legal 
obligation to notify the partition to the mort- 
gagor and warn him against making payments 
to Maroti who had parted with his own rights. 
The argument of the plaintiff s-respondenta 
though plausible is fallacious. I am not 
impressed by that argument. It militates 
against the principle that every prudent 
man will be presumed to act for his own 
boneiit and that he will not omit to perform 
a duty he owes to himself at least. If 
the law did not cast on him a duty to 
serve a notice on the mortgagor of the fact of 
the assignment, his own duty to himself did 
oast it on him. If he wanted to save himself 
from the effects of his own negligence in the 
observance of such a duty, or from being 
estopped on the ground of acquiesoenoe in 
the continuance of the old practice deducible 
from his previous conduct which enable the 
other 00 - mortgagee to commit fraud as against 
him as also to be the mortgagor, prudence 
required that he ought to have given such a 
notice to the mortgagor. A mere omission 
very often involves a representation and 
silence or neglect under such oiroumstanoes 
gives rise to acquiescence and consequent 
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operation of the law of estoppel. But this 
depends more or less on the facts of each case. 

No doubt, the definition of an ‘*action- 
able claim’* excludes from its scope a mort- 
f;agc of immoveable property. Section 130 of 
the Transfer of Property Act does not, 
therefore, purport to lay down the mode in 
which a transfer of a mortgage could be offect- 
ed. All that the Legislature appears to have 
been anxious to provide in framing that section 
was to lay down the conditions necessary for 
the validity of a transfer of an “actionable 
claim**, as also the consequences of compliance 
or non-compliance therewith. It does not, as 
I understand the section, intend or purport to 
lay down any mode of transfer for making an 
assignment of a mortgage ; much less does it 
declare their assignments effective or in- 
effective for compliance or non-compliance 
with the requirements of that section. It does 
not also render invalid any dealing hy the 
mortgagor having no notice of the assignment 
with the original mortgagee after the date of 
the assignment. All such questions arising out 
of such assignments are left for treatment 
under the general law. The rights, liabilities and 
equities arising as between the assignee and 
the mortgagor appear to me to have been 
expressly left out for treatment under the 
general law relating to contracts, transfers, 
estoppel and other laws, including the personal 
law of the parties. I am not, therefore, pre- 
pared to hold with the respondents that there 
was no duty cast on them to serve a notice of 
the assignment of the mortgage simply be- 
cause a transfer of a mortgage is not a trans- 
fer of an actionable claim which requires such 
express notice. 

I, therefore, differing from the lower Courts, 
hold that the mortgagee Akaji ought to 
have warned the mortgagor against making 
payments to Maroti after the date of the 
assignment and that, in the absence of such 
warning, the authority which Maroti exorcised 
to the knowledge of Akaji after lus father’s 
death to receive payments and give discharge 
for himself and Akaji continued unrevoked 
and the manner of performance acted upon 
and sanctioned by the mortgagee in the past 
continued in full force, and that the payments 
made to Maroti being made bona fide without 


notice of the fact of assignment were legal 
and good payments in discharge of the obliga- 
tion created by the mortgage so far as they 
went to satisfy the three instalments. Tho 
mortgagors (defendants Nos. 1 to 6) are, there- 
fore, entitled to get credit for the same. This 
will necessarily confine the plaintiffs’ claim to 
the remaining two instalments for Rs. 250 
each, and the same will stand at Rs. 1,000 
only being subject to the rule of Damdupat as 
regards interest so far as defendants Nos. 1 to 5 
are concerned. The appeal, therefore, succeeds 
and is decreed with costs against plaintiff s- 
respondents. A preliminary decree for fore- 
closure for payment of Rs. 1 ,000 and propor- 
tionate costs in terms of O. XXXIV, r. 2, Civil 
Procedure Code, will accordingly be passed 
against defendants Nos. 1 to 5. The defend- 
ants Nos. 1 to 6 willget their proportionate 
costs on the dismissed portion of tho claim 
from plaintiffs for all the Courts. I grant 
three months’ time for payment. 

As regards the alternative claim against 
defendant No, 6, 1 deem it necessary to say here 
that no question of limitation arises because 
the granting of that relief was dependent upon 
the finding of the Court as to tho factum and 
validity of the payments to Maroti as against 
the plaintiff. The defendant No. 6 is admit- 
tedly a legal representative of the deceased 
Maroti and is ordinarily liable to make good 
the amount to plaintiff out of the assets of 
Maroti which may have reached her hands. 
The parties, however, did not make any state- 
ments as to tho extent of such property. They 
simply fought on the question of law whether 
defendant No. 6 could bo made liable in a 
mortgage suit and both the Courts below held 
that she could not be made liable in a mort- 
gage suit, but that a separate suit should be 
filed against her. As 1 have, on the strength 
of tho ruling in Mahadco v, Nago (2), come to 
the conclusion that the rights of plaintiff can 
bo worked out against defendant No. 6 in this 
mortgage-suit itself, I may here point out that 
for the right decision of the extent of dofon* 
dant No. 6’s liability, questions as to how far 
tho act of Maroti was a tortious act, or 
whether he could have been made liable on 
the express or implied contract of indemnity 
in the deed of assignment, and how far the 
payments received enriched or benefitted his 
assets and whether the benefit so conferred is 
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traceable and the like, raised before me in the 
course of the argument are pertinent and will 
have to be decided in the Court of first in- 
stance. I, therefore, find that a further 
enquiry into facts is necessary. 1, tiierofore, 
direct that the necessary pleadings of the 
parties may be recorded and necessary issues 
framed and an enquiry made as to the exist- 
ence of the assets of Maroti in the hands of 
defendant No. 6, the liability of the latter 
being strictly limited in point of extent to 
such assets. If the assets prove •insufficient 
to satisfy the whole of the liability for 
Bs. 750 there will be a personal decree for the 
balance against the defendant No. 6 to the 
extent of such assets as she may not have 
duly accounted for. 

The case will be remanded for further trial 
with advertence to the above remarks so far 
as plaintiffs and detendant No. 6 are concern- 
ed. 1 do not make any order as to the costs 
of defendant No. 6, either in this or in the 
Courts below, as they must abide the event. 

a. R. D. Case remanded. 


CALCUTTA HIGH COURT. 

Civil Bulks Nos. 706 and 707 or 1923. 

January 4, 1924. 

Present : — Mr. Justice Suhrawardy. 

PBOFULLA CHANDBA GHOdE and 
OTHERS— Petitioners 

versus 

TABA CHAND GAIN and others— 
Opposite Parties. 

OiVil PyocfiAure Code (Act V of 1908). 0. IX, r. 18— 
Ex parte decree against several defendants-Set aside on 
application of sonie^^fSet aside agaimt all^Bevision 
^Necessary parties. 

An eos parte deoraa passed against a large number 
of defendaDta, if set aside on the application of two 
of tbemi is set aside against all and. therefore, all of 
them are necessary parties to a revision petition 
against the order setting aside the cx parte deoree. 

Rule against the order of the Munsif, 2nd 
Court, Satkhira, dated the 30th April 1923, in 
Mis. Cases Nos. 439 and 433 of 1922, and 421 
and 420 of 1922, arising out of Rent Suits 
Nos. 686 and 687 of 1920. 


Jogesh Chandra Boy (with him Babu 
Anilurulra Nath Bai Chowdhuri), for the 
Petitioner. 

Babu IJemendra Chandra Sen, for the 
Opposite Parties. 

J UDGMENT. — A preliminary objection 
is taken to the maintainability of this Rule on 
the ground that all the necessary parties are 
not before the Court. In my opinion the 
objection ought to prevail. The suit was 
brought by the petitioners against 18 tenants 
for rent and an ex parte deoree was passed in 
that suit. Two of the tenants applied to have 
the ex parte decree set aside'and the Court set 
aside the ex parte decree and passed the 
following order : “ miscellaneous case be 

allowed on contest ; sale set aside, restore the 
suits in their original numbers.’* I observe 
that it was a suit for rent and under the 
proviso to r. 13 of O. IX, the whole suit 
was restored ; and in this Court a Rule was 
obtained only against two of the defendant 
who were the applicants in the Court below, 
and the other tenants in whose favour the 
ex parte decree was set aside and the suit 
restored were not made parties to this Rule, 
The effect of this omission is that, if this suit 
succeeds and the order of the Court below be 
set aisde and the suit decreed against two of 
the tenants, the order restoring suit in 
favour of the other 16 tenants will stand. 
This created an anomaly which cannot be 
allowed. In this view of the matter, the Buie 
cannot proceed and must be discharged with 
costs. I assess the hearing-fee at one gold 
mohur. 

This order will govern the other Rule (707 
of 1923) which is also discharged with costs — 
one gdd mohur. 

S. D. Buies diseharged. 
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DURAIVELU MUDALtAR V. AUDIKESAVALU NAIDU 


MADRAS HIGH COURT. 

Orkiinal Side Appeal No. of 1922. 
November 14, 1923. 

Present: — Sir Walter Sails Sohwabe, K. C., 
Chief Justice, and Mr. Justice Waller 

C. DURAIVELU MTJDALIAR and others 
— Plaintiffs— Appellants. 

versus 

G. R. AUDIKESAVALU NAIDU. 
—Defendant— Respondent. 

BccMVCf'-^^Decret' piiftacd in scheme suit-— Appeal-^ Be- 
ccivcr appointed p’nding a pp('al— Appeal suhstantiallji 
confirming t'chemc decree— Bccctver if becomes fanotufl 
of&c\o-^Application to discharge Receiver ^Bemedies of 
parties. 

Pending an appeal against a decree framing a 
scheme in relation to a temple, a Ueoeiver was 
appointed on allegations being made that the trustee 
did not act in accordance with the scheme. 
The original decree for scheme was confirmed by 
the Court of Appeal with slight modifications. On 
summons being then taken out by the trustee for 
the discharge of the Beoeiver on the sole ground of 
his having become f^unctns offteto after the order in 
appeal : 

Heldt that the efieot of the order* in appeal, which 
merely varied the scheme, was not facto to dis- 
oharge the Receiver but that it continued to be in 
force till it was duly put an end to. [p. 134, ool. 1.] 

Remides of patties pointed out. 

Appeal from the judgment and order, dated 
the 22nd day of February 1922, of Mr. Justice 
Kumaraswami Sastry, passed in the ezeroise of 
the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 393 of 1916. 

Mr. V. Sivaprakasa Mudaliar, for the 
Appellants. 

, Mr. A, Doraiswamy Aiyar — for the Respond- 
ent. 

JUDGMENT. 

The Chief Justice. — This is an appeal 
from an order of Kumaraswamy Sastry, J., in 
Chambers on Judge s summons to discharge the 
Receiver of oertain templo property and to 
order the Receiver to put the hereditary 
trustee of that temple in possession of proper- 
ties and documents relating to the temple. 
The facts ate these. A suit was brought 


asking for a scheme to he framed in relation 
to the temple, which was tried by Kumara- 
swamy Bastry, J., and he in due course gave a 
decree and framed a scheme. An appeal was 
lodged against that decree and there was a 
cross-appeal. Before the case came on in 
appeal, an application was made before 
Phillips, J., for the appointment of a Receiver, 
there being allegations made that the trustee 
did not properly account, would not hand 
over or produce books, and was not behaving 
as a trustee should behave under the sohemo 
as framed by Kumaraswamy Sastry, J., and, 
having heard the application on several occa- 
sions with the trustee before him, Phillips, J., 
ordered that a Receiver should be appointed. 
The appeal then came on and this Court con- 
firmed the order of Kumaraswamy Sastry, J., 
but to some extent — not to a very great ex- 
tent — modihed the scheme as framed by him. 
The scheme stands in operation as from the 
date fixed i)y Mr. Justice Kumaraswamy Sas- 
try *s order with the modifications decreed by 
the Court of Appeal. After the order in ap- 
peal, this summons was issued and the case 
was put before the Court solely on the ground 
that the effect of tho order of the Court of 
Appeal was to put an end to the Receivership 
and, in the words of the affidavit, “ that the 
Receiver became functus officio and automati- 
cally ceases to he Receiver.'' The plaintiff 
and the Receiver, alleging, as I understand, 
that they WQre supported by the Advisory 
Board, opposed this summons and alleged that 
the trustee was still an unfit person to have 
control. The matter came before Kumara- 
swamy Sastry, J., again and he decided that 
the effect of the order of the Court of Appeal 
was ipso facto to discharge the Receiver, and 
declined to go into any question as to whe- 
ther or not the trustee was a fit person to 
have charge, or to go into the question whe- 
ther it was advisable in the interests of the 
temple that the Receiver should be continued. 

In my judgment that is wrong. The order 
of Phillips, J., was quite irrespective of there 
being any appeal. His jurisdiction to make 
the order depended on one of two things, 
either on the scheme then in operation 
which provided that applications be made 
to tho Court by summons, or by reason 
of his powers under O. XL, r. 1 of 
the Civil Procedure Code which gives the 
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Court power to appoint a Beoeiver of any 
property whether before cr after decree, 
where it appears to the Court to be just and 
convenient to do so, and that order continued 
until it was put an end to. It was not put 
an end to by the Court of Appeal which 
merely varied the scheme. That being so, 
this order, in my judment, is wrong and this 
appeal must be allowed and allowed with 
costs. The summons which was taken out 
before the learned Judge was taken out on 
entirely wrong grounds and must be dismissed 
with costs. But I wish to make it Quite plain 
that this does not in any way dispose of the 
real question which both parties say they 
desire to have decided. It is perfectly open to 
the trustee, if he is so advised, to take out a 
fresh summons asking, among other things, for 
the discharge of the Receiver. It would be open 
to him on that application to contend that the 
scheme as framed by the Court of Appeal gives 
ample protection to those interested and that 
it is no longer necessary on the facts of this 
case to have a Receiver. It would also be 
open on that application for the plaintiff, the 
Receiver and the Board, if so advised, to bring 
any circumstance before the Court as to the 
conduct of the trustee or otherwise to enable 
it to arrive at a proper decision on that point. 
I think that it is unnecessary for me to point 
out that there are also ample powers under 
the scheme for the Board or other persons 
with the consent of the Advocate-General to 
take steps in reference to the conduct of the 
trustee, if he has been guilty of any miscon- 
duct in recent times as to which we say no- 
thing and express no views. 

The result is that this appeal should be 
allowed and the order of Kumaraswamy 
Sastry, J., set aside with the result that, 
pending any fresh proceedings, the Receiver 
will be reinstated. 

Waller, J. -I agree and have nothing to 
add. 

V. N. V. Appeal allowed. 

S» D. 


NAGPUR J UDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 505 of 1922. 

November 14, 1923. 

Present : — Mr. Baker, J. C. 

KHETSINGH AND 8 otheus 
—Plaintiffs— Appellants. 

versus 

MANMODSINGH and 2 others — 
Respondents— Defendants— 

livgiatration Act {XVI of 1908) s. \7 ^Award,^ 
Reijistration — Pnvat$ partilim — Agrccitw^it to collect 
rent^Powers oj proprietor ^C. P Tommy Act( of ) 

88. 2, 89— 

An award of arbitrators is not compulsorily re 
glatrable. [p. 1S5, ool. 1.] 

Jagannath v.Rambux, 6 0. P. L. U. 96, followed 

There ia no diatiootion between a private parti- 
tion and a partition effected under the Laad Reve- 
nue Act. [p. 186 , Col. a.] 

If the proprietors eleot to partition the village and 
if they agree that eaoh proprietor shall collect the 
rent from those tenants whose lands fall within 
his share and if the tenants in their turn make 
attornment, then eaoh proprietor becomes the land- 
lord of his patti within the moaning of the Tenancy 
Act and is alone entitled to take surrender of lands 
situated in his patli under section of the Teoao 
oy Act. [p. 135, Ool. 2.] 

Appeal against the decree of the District 
Judge, Hoshangabad,, in Civil Appeal No. 52 
of 1922, decided on 22nd July 19..2. 

Mr. M, Gupta, for the Appellants. 

Mr. J. Sen, for the Respondents. 

JUDGMENT • — Tho facts of this case are 
fully set out in tho judgments of the Courts 
below. Both Courts have found that tho 
plaintiffs are entitled to joint possession of 
the fields in suit on payment of their proper 
proportion of the money paid by the defen- 
dant to tho tenant for the surrender. The 
lower Appellate Court has correctly found 
that though tho parties are Iheketlan under 
section 109 of tho Laud Bovonue Act they 
can make a partition bindmg inter se. The 
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oases quoted by the lower Courts are all 
cases in which there was no partition. The 
lower Appellate Court holds that such an 
agreement would require registration and, 
apart from the fact that Exhibits P.ll and 
D.30 are not registered, they do not amount 
to more than an agreement for the colleotion 
of rent by the parties from certain tenants, 
and do not refer to surrenders, nor can any 
agreement as to surrenders be inferred from 
the statement that each will not interfere 
with the tenants of the other party. The 
learned District Judge is in error in sup- 
posing that Exhibit D.30 requires regis- 
tration. It is an award of arbitrators and 
does not require registration : Jagannath v. 
Rambux, (1). The document distinctly pro- 
vides for rental collections of 12 annas patti 
being made by plaintiffs, and of 4 annas patti 
by defendant, without interference by the 
other party. 

Though the jamohan/lis for the most part 
show the tenants as tenants of both parties, 
with the exception of that for 1919-20, which 
is shortly before the present litigation, the 
Patwari (P. W. 1) deposes that the separate 
pattis are not shown in the village papers, as 
the division was a private one. But it has been 
admitted by the defendant in his written 
statement, paragraph 2, that plaintiffs used 
to realize the rent from the tenants in ques- 
tion, and it is also admitted by his witnesses 
Dhannalal (D.W. 1) and Jagannath (D. W. 2) 
that the tenants are divided and Nanhelal, 
from whom the surrender was taken, was the 
tenant of plaintiffs and was paying rent to 
them. It is quite clear, therefore, that the 
tenants were divided between the plaintiffs 
and defendant for the purpose of payment of 
rent, and, this being so, the case, in my opinion, 
is governed by Chandrabhan v. Deo Bao (2) 
in which it was held that there is no distinc- 
tion between a private partition and a 
partition effected under the Land Revenue 
Act. If the proprietors elect to partition the 
village and if they agree that each proprietor 
shall collect the rents from those tenants 
whose lands fall within his share, and if the 
tenants in their turn make attornment, then 
each proprietor becomes the landlonl of his 


patti within the meaning of the Tenancy 
Act. This is what has happened in the pre- 
sent case. The relation of landlord and 
tenant subsisted between the plaintiffs and 
the tenant Nanhelal, and the surrender could 
only be made to them under section 89 of the 
Tenancy Act. 

That this is so is shown by the dehnition of 
landlord and tenant in section 2 of the Tenancy 
Act. By virtue of the agreement between 
the plaintiffs and defendant, the tenant Nanhe- 
lal held his land from plaintiffs and was liable 
to pay rent to them for the land. Consequent- 
ly, I am unable to agree with the view of the 
lower Courts that the agreement regarding 
the collection of rents does not in law connote 
an agreement about surrenders. 

The result is that the tenant could only 
surrender his land to his landlords, the plaint- 
iffs, and the surrender to defendant is not 
binding on plaintiffs, who are consequently 
entitled to possession of the land. Apart from 
this, the taking of the surrender by defendant 
is obviously against the agreement not to inter- 
fere with the tenants of the other party. The 
plaintiffs are, therefore, entitled to succeed. I 
set aside the decree of the lower Appellate 
Court and direct that plaintiffs should recover 
possession of the land in suit, with all costs. 

G. R. D. Appeal allowed. 


(1) 6 0.P.L.R. 96. 

(2) 12 0. P. L. R. 66. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civiii Kevision No. 27 of 11^23. 

November 15, 1923. 

Present : --'Mr. Kiudkhecle, A. J. 0. 
BIHARISINGH — Plaintiff— Applicant 
versus 

NEWAfiSINGH— Defendants— 

NON'ArPLICANTS. 

Civil rroccdnrc Code {Act V of 1900), s. 47 Execu- 

tion-^ ColUistvcncss of decree ion CourU xmoer 
of^Hiwlu widow, decree against '-‘licvcrsionary heirs^ 
wheiltfir can impeach in excctUion. 

An exeouttiag Court oaaaot go behind the decree. 
Therefore, the (^ueBtion of the decree being a cotlu- 
sive one cannot be tried in exeoutiou proceedings, 
[p. 136, col. 2 ; p. 187 ool.J 

A personal decree against a widow may not bind 
the actual reversioners, but a deoree passed against 
her in her representative character is not liable to 
be challenged on the execution side at the instance 
of the reversionary heir merely because it was passed 
on a oonfession. [p. 107, col. 2.] 

Application for revision of tho o^der of the 
Subordinate Judjio, Seoni, in Civil Suit No. 15 
of 1921, decided on 30th November 1922. 

Messrs. P. G, Dutt and IT. B. Puranik, for 
the Applicants. 

Mr. l\l, Guptdf for tho Non- Applicants. 

ORDER. — One Dalbir Singh was the 
owner of certain property including a share in 
a malguzari village called Khairrangi in the 
Seoni District. He borrowed in 1917 some 
grain, and cash debt from Beliari Singh, his 
maternal uncle, and agreed to repay the same 
by the 16th November 1919 but died without 
making any repayments. Behari Singh, there- 
fore, on 13tb May 1921 instituted this suit No, 
15 of 1921 for the recovery of tho grain and 
cash debt amounting to Rs. 2,477-6 0 out of 
the assets left by the deceased debtor in the 
hands of his daughter Rekhamati and mother 
Mt. Gaibania Before the date of the hearing 
(18th July 1921) the daughter died and the 
mother became the solo heiress to tlie estate 
of her deceased son and came into possession 
of the estate of the deceased debtor. She 
secured a remission in the grain portion of the 
claim by a compromise with the plaintiff and 
confessed judgment for the balance, that 
is, for Rs. 2,227-6-0. A decree was passed in 
the following terms : “ defendant do pay 
to the plaintiff 70 khandis of pissi, or 


its value Rs. 1,680-at Rs. 24-per khandi 
and Rs. 547-6 0. Defendant's liability be 
limited to the assets of Dalbir Singh which 
have come to her and have not been duly 
disposed." Mt. Gaibania, tho judgment-debtor, 
died before the decree could be executed. On 
20th June 1922 the decree-holder applied for 
execution of tho decree against the assets of the 
deceased Dalbir Singh which on Mt. Gai- 
bania's death came into the hands of the non- 
applicants who inherited the same as the 
Sapinda relations of tho last male holder. In 
their statement they admit that Dalbir Singh's 
share of village Khairrangi is held by thorn as 
his heirs and that they are at present the re- 
corded proprietors thereof. They thus admit 
their character as the “legal representatives’* 
of the deceased debtor or the deceased judg- 
ment-debtor as defined in section 2, clause 
(11), Civil Procedure Code. They have thus 
been rightly placed on the record as legal re- 
presentatives in place of the deceased judg- 
ment-debtor. Their main contention, how- 
ever, is that the decree cannot be executed as 
against the assets of Dalbir Singh in their- 
hands on the ground that Dalbir Singh nei- 
ther borrowed nor had any legal necessity to 
borrow any grain debt and on the further 
ground that Dalbir Singh was a minor in 
1917. In short, the objection raised cliallenges 
tho very basis and tho validity of the con- 
tract of the loan which merged in the decree. 
It was also urged on their behalf that the 
compromise by Mt. Gaibania with her bro- 
ther and the decree based thereon were col- 
lusive. The question for consideration, there- 
fore, as formulated by the executing Court, was 
“ whether the decree passed against the assets 
of the deceased Dalbir Singh can be re-opened 
on such allegations as have been made by the 
non-applicants," The executing Court upheld 
the contention and found that the non-appli- 
cants were entitled to impeach the deoree in the 
execution proceedings and supported the view 
by the reasoning that a confession decree 
against a Hindu widow does not bind the re- 
versioner. Tho question for consideration, 
therefore, is whether the Subordinate Judge’s 
view is correct and whether it affords any 
ground for interference in revision. 

The first and fundamental rule of 
law is that an executing Court cannot 
go behind the decree. The effect of 
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entertaining the objection as to the legality or 
correctness of the decree would bo to reopen the 
decree, while, as a matter of fact, the Court exe> 
outing the decree must take the decree as it 
stands. It has no power to go behind the decree, 
the reason being that a decree, though it may 
not bofaccording to law, is binding and conclusive 
between the parties if it is not appealed from, 
and it is for these reasons that the Court ex- 
ecuting a decree cannot alter, vary or add to, 
the terms of that decree. Section 47 of the 
Civil Procedure Code lays down that all ques- 
tions arising between the parties to the suit in 
which the decree was passed, or their repre- 
sentatives, and relating to the execution, dis- 
charge or satisfaction of the decree, shall be 
determined by the Court executing the decree 
and not by a separate suit. It was held in 
Tallapragada Sundarappa v. Boorugapalli 
Sreeramulu, (1), which isa case on all fours 
with the present case, that where it is alleged 
that a mortgage decree was obtained by the 
mortgagee in collusion with the mother (the 
holder of the life estate) of the last male 
owner of the property on the ground that the 
debt itself was purely fictitious, and a de- 
claration was sought for, old section 244, 
corresponding to new section 47, Civil Proce- 
dure Code* did not bar a fresh suit as the 
decree itself was impeached. It was also 
held there that no appeal lay from an order 
dealing with the objection of a reversioner in 
possession of the property of the last male 
holder on the ground that the decree itself 
was not binding on him, and that an order 
disposing of such objection against the rever- 
sioner was not a bar to a subsequent suit for 
the declaration by the reversioner. 

3. If a judgment-debtor or a legal repre- 
sentative objects to the execution of a decree 
on the ground that the decree is not valid 
because it is collusive the question as to 
validity of the decree is not one relating to 
the execution, discharge or satisfaction of the 
decree and cannot, therefore, be tried in execu- 
tion proceedings, under section 47 of the Civil 
Procedure Code. Such a question can only 
be tried in a regular suit brought for the 
purpose. If the debt was really incurred by 
the deceased Dalbir Singh his assets in the 
hands of his mother or of the present non- 
applicants must necessarily be liable for its 
satisfaction whether the decree be passed on 

(1) 80 M. 409; 17 M. L- J. 388 ; 2 M. L. T. 380. 


confession or otherwise. The decree in ques- 
tion has declared liability of such assets in the 
hands of the representatives of the deceased 
debtor. If the non-applicants object to the 
enforcement of that liability against the assets 
on the ground that the debt itself was non- 
existent the ohjootion challenges the very 
foundation of the decree. I am, therefore, of 
opinion that in deciding to entertain the 
objection which went behind the decree the 
executing Court went out of its way, and ox- 
oroised a jurisdiction not vested in it by law. 

4. It will thus be noticed that the whole 
of the discussion of the case law indulged in 
by the executing Court as regards the binding 
character of a decree passed against a Hindu 
widow is beside the point. There is always a 
distinction between a decree passed against a 
Hindu widow as representative of the last 
male holder in respect of a debt due by the 
last male holder, and a decree passed against 
her in respect of a debt incurred by herself. 
In the first case she is sued in her representa- 
tive character, in the second she is before the 
Court in her personal capacity. A decree 
which directs recovery of the debt out of tho 
assets of the deceased in the bands of the 
holder of the life estate, though based on the 
confession of the widow, cannot therefore bo 
treated as being a decree against the widow 
personally. Although a personal decree against 
the widow may not bind the actual rever- 
sioner for very good reasons, a decree passed 
against her in her representative character 
would not be liable to be challenged on the 
execution side at the instance of the rever- 
sionary heir merely because a decree was 
passed on a confession. 

5. The order of the executing Court is, 
therefore, set aside and it is directed to execute 
the decree as it stands against the assets of 
the deceased Dalbir Singh in tho hands of tho 
non-applicants. Tho applicant will get his 
costs of this application. 

S. D. Application nllotoed. 
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SUHAJ NABaYAN SINGH V. BI3HAMBAB NATH BHAN 


OUDH JUDICIAL COMMISSIONER S 
COURT. 

Civil Revision No. 183 of 1923. 
January 29, 1921 

Present Mr. Wazir Hasan, A. J. C. 

Th. SDRAJ NARAYAN SINGH - 
, Applicant 

versus 

Ft. BISHAMBHAR NATH BHAN- 
Opposite party. 

Giiardians and Wards Act (Vlll of 1890), sa. 22, 89, 
47, 48 — Civil Procedure Code (Act V of 1908), s. 116— 
Guardian, removal of^S pedal allowance^ grant of — 
Ju nadiction^Appea I — Ttevision. 

A right of appeal must always be founded upon 
an express rule to that efieot or a rule by unavoid- 
able implioation. [p. 188, Gol. 2.] 

The words “ removing a guardian ’* in clause (g) 
of section 47 of the Guardians and Wards Act are not 
descriptive of the section but of the order against 
which appeal is provided for. Therefore, the only 
appeal permissible with reference to an order under 
section 89 of the Guardians and Wards Act is one 
against an order removing a guardian under that 
section, [p. 188i Col. 3.] 

Boot ion 48 of the Guardians and Wards Act attaohea 
finality to orders made under the Aot except when 
they oan be challenged either by way of an appeal 
under section 47 of the Aot or by way of an appli- 
cation for revision under section 115 of the Code of 
Civil Piocedure. [p. 139, Col. 1.] 

Under section 92 of the Guardian’s and Wards Aot 
a District Judge baa jurisdiction to grant an allow- 
anoe to the guardian, [p. 189, Col. 1.] 

An order made by a District Judge granting a 
special allowance to a guardian on his removal for 
seivices rendered to the estate is not open to appeal 
or revision, [p. 189, Col. 1] 

Appeal and application against the order of 
the District Judge, Rai Bareli, dated 28th 
November 1923. 

Messers. M. Wasim and V, II, Kidwai, (or 
the Applicants. 

7j, Bisheshar Nath Srivasfavn, for the 

Opposite party. 

JUDGMENT. — The respondent was ap- 
pointed guardian of two minors and of their 
property in the year 1917. The order of 
appointment provided for 6 per cent, allow- 
ance on the net income of the estate to the 
guardian. The respondent made efforts from 


time to time for inoremonb in his allowance. 
He also asked for legal fees to be allowed to 
him in respect of oases which he had prose- 
cuted or defended on behalf of the estate, he 
himself being a legal practitioner. This pray- 
er was also always refused. Finally, the 
l^striot Judge agreed that the legal fees 
could be allowed over and above the sanobion- 
ed allowance in special cases under an express 
order of the Court to that effect. One of the two 
minors has now come of age. They both form 
a joint Hindu family and on the application of 
the one who has come of age, the guardian has 
been removed under section 39, clause (j) of 
the Guardians and Wards Aot (VII I of 1890). 
In the course of the proceedings relating to 
the removal of the guardian the respondent 
asked for further remuneration under two 
heads. First, for his general services to the 
estate over a period of six years and, secondly, 
for the work which lie had done in certain 
oases in the capacity of a lawyer. The Court, 
while removing him, has awarded Rs. 3,000 
under the first head and Rs. 1,000 under the 
second. The order under both the heads is 
the subject-matter of controversy before me. 

An appeal was filed to this Court against 
that order purporting to be permissible by 
clause (g) of section 47 of the Act mentioned 
above. The learned Judge of this Court who 
received the memorandum of appeal re- 
fused to admit it as such. He issued notices 
with reference to a separate application under 
section 115 of the Code of Civil Procedure 
presented by the appellant. I am satisGed 
that no appeal lies from the order to which 
reference has already been made. The right 
of appeal must always be founded upon an 
express rule to that effect or a rule by 
unavoidable implication. The only appeal 
permissible with reference to an order under 
section 39 of the Act is one against an order 
removing a guardian under that section. 
The words “ removing a guardian under 
clause (g) of section 47 are not descriptive of 
the section but of the order against which 
appeal is provided for. This is homo out by 
reference to the language of clause (a) of 
section 47 where we find, with reference to 
section 7, an appeal permitted from an order 
refusing to appoint a guardian, though s^- 
tion 7 does not in terms provide for such an 
order. There is also authority that an order 
refusing to remove a guardian is not appeal- 
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able, though obviously such an order shall 
ordinarily be passed in proceedings falling under 
section 39 of the Act : See Pakhwanti Dai v. 
Indr a Narain Singhs (1) and In re Bai Hark- 
luiy (2) The appellant is not aggrieved with the 
order removing the respondent from the guar- 
dianship. There is, therefore, no api)eal before 
me in terms of clause (g) of section 47. In my 
opinion the present appeal is not maintainable. 

It is, however, argued that the matter may 
be considered on the merits under the provi- 
sion of section 115 of the Code of Civil Pro- 
cedure. I am not prepared to accede to that 
argument. J^eotion 48 of the Guardians and 
Wards Act attaches finality to orders made 
under that Act except when they can be 
challenged either by way of an appeal under 
section 47 of the Act or by way of an appli- 
cation for revision under section 115 of the 
Code of Civil Procedure. I have already held 
that no appeal lies and I am further of opinion 
that the case does not fulfil the requirements 
of section 115 of the Code. The learned 
Judge of the Court below had certainly juris- 
diction to grant an allowance to the guardian 
under section 22 of the Guardians and Wards 
Act. It is conceded that the order originally 
fixing the allowance at 5 per cent, on the 
net income cf the estate could be modified by 
the Judge either by increasing or reducing the 
allowance which was previously fixed. It 
follows that he could do all this at any time 
when opportunity arose for taking action 
under section 22, He has, therefore, acted 
within his jurisdiction in passing the order 
complained against. He has also not acted 
with any illegality or material irregularity in 
relation to the exercise of his jurisdiction. It 
is not shown that the order under considera- 
tion is wholly arbitrary. What is insisted 
upon is tliat the learned Judge bad no power 
tg make rewards out of other people’s pro- 
perty and in this case he has simply acted on 
an impulse of generosity at the expense of 
the appellant. 

This argument finds some support from 
the language used by the learned Judge at 
some places of his order but the real intention 
of the order is clear to my mind. All that 
the Judge has done, or intended to do, was to 
act within his jurisdiction with which he was 

(1) SiB 0. 201 ; 12 lud. Deo. (N.S.) IBi. 

(2) 20 B. 667 : 10 Ind. Deo. (N.SO 1018- 


invested by section 2 2 of the Guardians and 
Wards Act 

The application is dismissed with costs. 
The appeal is also dismissed but I make no 
order as to costs. 

Z. K. Appeal and application dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 664 of 1923. 

January 21, 1924. 

Present : — Mr. Justice Rankin and 
Mr. Justice M. Mukerjee 

KSHITISH CHANDRA DAS and 
OTHERS— -Petitioners 

versus 

UMED MONDAL— Opposite Party. 

Limitatim Act, (IX of 1909), s. 19— Mablakbandi^ 
Ack^umlcdgmcnt --Contract Actf (IX of 1872), a. 26. 

A viablakhandi is a good acknowledgment under 
Beotbn VI of tbe Limitation Act and will presevve 
any debt doe which was not barred at the time when 
the Mablakbandi was made. It is not a promise 
to pay under section 25 of the Contraot Act so as to 
revive any debt which was barred at the da^e it 
was made. 

Rule against the decision of the Munsif, 
First Court, Krishnagar, exercising the powers 
of a Court of Small Causes, in S. G. C. Suit 
No. 1258 of 1922, dated the 8th March 1923. 

Babu Mritinjoy Chattel jee (with him Babu 
Jogmswar Hazuoidar), for the Petitioners. 

Babu Manmaihi' Nath Roy, for the Oppo- 
site Party. 

JUDGMENT, — Wo think this Rule 
sucoeds to this extent that the case must go 
back to tbe Small Cause Court to be dealt 
with on the footing that the Mahlaldhiiuh is a 
good acknowledgment undt^r section 19 of the 
Limitation Act and, therefore, will preserve 
any debt due which was not at that time 
barred by limitation. But, in dealing with this 
matter, tho learned Judge must also proceed 
upon the view that the Mablakha^ndi is not a 
promise to pay under section 25 of the Con- 
tract Act so as to revive any debt, which was 
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barred at the date of the Mablakbandi. The 
view taken by the learned Judge to the effect 
that the plaint was presented one day out of 
time is also negatived. From that point of 
view, the case must go back to be dealt with 
afresh. Costs of this Rule will abide the 
result. We assess the hearing foe at one gold 
mohur. 

M. B. Buie made absolute. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 319 of 1922. 

November 3, 1923. 

Present : — Mr. Baker, J. C. 

SETH SHEOLAL— 'Appellant. 
versus 

GIRDHARILAL— Respondent. 

Provincial Insolvemy Act (Act V o/ 1920). ss. 28, 
63f 75— -SccoJii Appeal Insolvent lii’ceiver not 
appointed— Fowen of Court— Creditor a* remedij for 
recovery of debts. 

A Second Appeal will lie against an order under 
section 63 of the Provincial InsoWenoy Act (V of 
1920,) under section 76 of the Act, but only on a 
point of law as provided in sub-section (i) of section 
100 of the Code of Civil Procedure. Cp- 141, col. 1.] 

If no Receiver is appointed in an insolvenoy case, 
the Insolvenoy Court can itself move under seotion 
58 of the Provinoial Insolvenoy Act on the matter 
being brought to its notioe by a creditor, [p. 141, 
ool. 1.] 

A oredltor of an insolvent has no remedy against 
his property, in respeot of the debt other than that 
provided by seotion 23 of the Aot. [p. 142, ool 2.] 

Appeal against the decree of tlio District 
Judge, Chhindwara, in Civil Appeal No. 18 
of 1922, 29th' March 1923. 

Messrs 0. V. Trivcdi and A. V. Wazalwar 
for the Appellant. 

Mr. M. Gupt(('j for the Respondent. 

JUDGMENT. — These three appeals are 
closely connected and all can be disposed of 
together. The facts are stated in the remand- 
ing judgment of the District Judge, Chhind- 
wara, dated 29th March 1922. They may bo 
shortly summarised as follows. 

Seth Sheolal filed a Civil suit against 
Govinda on 25th April 1919, applying at the 
same time for attachment of his property 
before judgment. Notices were issued to the 


defendant and 27th June 1919 was fixed for 
hearing both the suit and application. On 
14th June 1919 Govinda and his sons Sonba 
and Jairam executed a sale deed in respect of 
absolute occupancy field No. 222 in favour 
of Beth Girdharilal for a consideration of 
Rs. 4,000, of which Rs. 1,200 were to bo kept in 
deposit by Girdharilal for payment to Sheolal ; 
Rs. 400 were credited to debts due by Govinda 
to Girdharilal and Rs. 2,400 were paid in cash. 
On the same date Girdharilal executed a deed 
in favour of Govinda’s minor son Jairam 
through his guardian mother Mb. Jani in 
respect of an absolute occupancy field in an- 
other village for a consideration of Rs 1,600. 
The application for attachment before judg- 
ment of Govinda*s property was not pressed 
by Sheolal. He obtained a decree against 
Govinda and Sanba on 2lBt October 1919 and 
subsequently applied for attachment of the 
sum of Rs. 1,200 which, according to the 
sale-deed, remained in deposit with Girdharilal 
but which was stated to have been taken 
away by Govinda. He also applied for 
attachment of Govinda’s absolute occupancy 
field No. 222, but Girdharilal filed an objec- 
tion on the ground that the field had been 
sold to him and was in his possession as 
owner and -this objection was allowed on 3rd' 
December 1919. On 13th January 1920 
Govinda applied under the Provinoial Insol- 
vency Aot of 1907 to be declared an insolvent 
and an order of adjudication was passed on 
8th April 1920. On 4th August 1920 Sheolal 
applied under seotion 53 of Aot V of 1920, 
to have the transfer declared void against 
him, as the transfer of absolute occupancy 
field No. 222 to Girdharilal had nob been 
made in good faith. The Subordinate Judge 
held that the transaction was wholly fraudu- 
lent and without consideration and that the 
sale was void. Both Girdharilal and the in- 
solvent Govinda appealed against this order to 
the District Judge, Chhindwara, who, finding 
that the burden of proof had been wrongly 
placed by the first Court, remanded the case. 

After remand the first Court came to the 
same conclusion. On appeal the District 
Judge i confirmed the decision and appeals Nos. 
449 and 427 are appeals from this order by 
Girdharilal, the transferee, and Govinda, the 
insolvent, respectively and are both based on 
similar grounds. 
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Besides making an applioatiion under the In- 
solvency Act, the creditor Seth Sheolal 
brought a suit in view of the provisions of O. 
XIX, r. 63, Civil Procedure Code, to have it 
declared that the property was liable to at- 
tachment and sale in execution of his decree. 
That suit was dismissed and on appeal the 
decision was confirmed by the District Judge, 
and Second Appeal No. 319 is an appeal 
against that decision by Seth Sheolal. 

It has been contended on behalf of the res- 
pondent that no Second Appeal will lie against 
an order passed under section 63 of the Pro- 
vincial Insolvency Act V of 1920. The ques- 
tion is, however, one under section 4 of the 
Act, which is in very wide terms and, therefore, 
a second appeal will lie under section 76 of 
the Act, but only on a point of law as provid- 
ed in sub-section (1) of section 100 of the 
Code of Civil Procedure. This has already 
been held by this Court in K. S. Abdut Kadir 
y. Say ad Lai (Second Appeal No. 372-Bof 
1922). 

Counsel for the appellant Girdharilal has 
raised several points of law as well as of fact. 
It is argued that an application by the credit- 
or under section 63 of the Provincial Insol- 
vency Act will not lie because such an applica- 
tion can only be made by the Receiver. This 
point has been considered by the learned Dis- 
trict Judge. In this case no Receiver has been 
appointed ; the case is covered by Bansilal 
Agarwala v. Banglal Agarwala (1) in which it 
was held that if no Receiver is appointed, the 
Insolvency Court can itself move on the 
matter being brought to its notice by any 
other creditor. 

It is next contended that the transfer 
was not under section 63 but under 
section 64 of the Provincial Insolvency 
Act. That, however, was not the case 
of • the transferee in the lower Court and it 
is entirely inconsistent with the case now put 
forward that the transfer was hona tide, that 
is to say, it was not made with the object of 
favouring Girdharilal at the expense of the 
other creditors since he as a creditor of 
Govinda got only a small amount and the 
bulk of the consideration was given to the 
other creditors. This theory is altogether 
untenable. 

(1) /I lad. Oas. 418 ; 19 N. L. R. 8 i ; 6 N L. J. 
47; 1928) A. LB. (N.)97. 


Then it is contended that as the objection 
of Girdharilal to the attachment of the prop- 
erty was upheld, the order under (). XXI, 
r. 63, Civil Procedure Code, is conclusive un- 
less it is upset by a suit, and this not having 
been done it is conclusive as against Seth 
Sheolal and it cannot bo urged that tiio -trans- 
fer was fraudulent. As a matter of fact, a 
suit was brought by Seth Sheolal and has 
been decided not on frhe merits but on the 
ground that no such suit will lie when once 
the debtor has been declared an insolvent, as 
under section 28 of the Provincial Insolvency 
Act no such suit could be brought without the 
leave of the Insolvency Court. But the 
application under section 63 of the Act may 
be considered as a suit to establish the right 
which the creditor claims and it would be 
wholly inequitable to dismiss the suit on the 
ground that the property was vested in an 
Insolvency Court and to prevent him from 
raising his plea in the Insolvency Court. In 
this case both the suit and the application 
were filed in the same Court, though no for- 
mal permission of the Insolvency Court was 
obtained before filing the suit. The matter 
is not res judicata, and'is still suh judice. 

As to the bona fides of the transfer by Go- 
vinda to Girdharilal, 1 do not think that this is 
a matter which can be raised in second appeal. 
Both the Courts below, after considering the 
evidence, have found that the transfer was not 
bona fide. In the oasei already quoted, where 
the two Courts concurrently found that the 
present applicant failed to establish their 
hona fides, the matter was not allowed to be 
further considered. In any case, it will appear 
that the insolvent got rid of his absolute 
occupancy land which was liabld to attach- 
ment and sale, and the same day his transferee 
transferred other absolute occupancy land to 
the insolvent’s minor son. All the evidence 
has been considered at length by the Courts 
below. The whole consideration was not paid 
and though an offer of payment of part of the 
debt was made to Sheolal there is no evidence 
that there was any actual tender of the 
money. I need not refer to the improbability 
of the accounts regarding this transaction, 
which has been referred to at length by the 
lower Court. It cannot be said that there is 
any illegality in the finding so as to justify 
its being disturbed in second appeal The 
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transfer, therefore, by the insolvent to Girdhari- 
lal being made within two years from the 
date of adjudication and not being proved to 
be in good faith cannot stand. Tlio result is 
that the order of the lower Appellate Court as 
regi^rds this must be confirmed and the 
appeals of Govinda and Girdharilal (Second 
Appeals Nos. 427 and 449) be dismissed with 
costs. 

As regards Sheolal’s Appeal No. 319, there 
is little to be said. No leave of the Court was 
obtained for the suit and as the insolvent’s 
property was vested in the Court, the creditor 
has no remedy against the property in respect 
of the debt other than that provided by 
section 28 of Act V of 1920. The order of 
the lower appellate Court is therefore correct 
and this appeal must also be dismissed with 
costs. 

G. R, D. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 783, 893 
AND 894 OF 1922. 

November 23, 1923. 

Present: — Mr. Justice Kumaraswamy 8astri. 

In C ,E. P, No. 783 of 1922. 

0. ADIMOOLA MUDALIAR— Petitioner 
versus 

N, 0. MANICKA MUDALIAE— Sespondent 
In 0. B. ]’. No. 893 of 1922. 

T. SUBBABAYA MUDALIAK-Petitioser 
versus 

VISALAKSHI AMMAL -Respondent 
In G. B, P, No. 894 of 1922. 
NALLATHAMBI MUDALIAR— Petitioner 
versus 

M. MANICKA MUDALIAR— Respondent 

Madras Estates La^hd Act {1 of 1908), s. 
cation to sH aside sak --Full amount nut paid wtthm 
80 dans—Fujure ijiven by Court misleadinq-^Suhseqnent 
paynient of d ficn ncy, ejfeci of^Givil Procedure Code 
{Act V of 1908), e. Ue^Findtng that party was misled 
by information given by CourU 


If io pursuanoe of an application to sat aside a sale 
under S. 131 of the BiitatciA Land Aot (oorresponding 
to 0. XXI, r. 89, Civil Procedure Code), the peti- 
t loner applies to the Go art ordering the sale, for 
a^oorUipinent of the anioaut payable by him and 
pays within 80 days from the date of sale the 
amount he is asked to pay, the sale will be set aside 
even if the amount thus paid is lass than the full 
amount and the defioienoy is paid after 80 days. 

No party should be prejudiced by the aot of a 
Court or by mistake that is attributable to that 
aot. What constitutes an aot of Court must, 
however, depend on the oiroumstances of each case. 

Quaere* whether the sale of a raiyat*s holding oap 
be set aside on the ground of ii regularity under tbo 
Madras Estates Land Aot. 

Petitions under s. 115 of Aot V of 1908 
and 107 of the Government of India Aot pray- 
ing the High Court to revise the orders of the 
Court of the Deputy ('ollector, Tiruvallur, 
dated 27th July 1922 in IL P. No. 130 of 1922, 
ill M. P. No. 132 of 1922 and in M. P. 
No. 133 of 1922. 

Messrs T, P. Bamachandra Iyer and S. 
KrishnamachariaTf for the Petitioner. 

Messrs. S. Varadachariar and S, Banga- 
chariavt for the Respondent. 

JUDGMENT .—These petitions arise out 
of applications filed before the Deputy Collec- 
tor under s. 131 of the Estates Land Aot for 
setting aside the sales for arrears of rent. The 
sales were on the I3th of March 1922. On 
the 6th of April an application was put in for 
the purpose of setting aside the sale on the 
ground of irregularity. The Deputy Collector, 
probably being under the impression that no 
application would lie to set aside the sale on the 
ground of irregularity, advised that the peti- 
tioner may if so inclined, apply to set aside the 
sale under section 131 of the Estates Land Aot, 
which corresponds to O. XXI, r. 89, Civil 
Procedure Code. An application was iput 
in for that purpose and a sum of Rs. 150 
was deposited at the time. The peti- 
tioner was asked to come on the 10th of 
April for the purpose of ascertaining the 
balance to be deposited. On the 10th of April, 
it appears from the record, the petitioner 
appeared and wanted to know how much he 
was to pay. The Deputy Collector ondDrsed 
on his application *‘Pind out how much ho has 
to pay” and sent it to the Office, and Rs. 15 8-0 
was received on that day. Having paid 
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Rfl, 16'8-0 the petitioner went away and did 
nothing further. On the 20bh of April the 
purchaser, who was himself the Izaradar appli- 
ed to the Court for payment of the money 
paid in by him as purchase-money and in his 
petition he states that he is informed that the 
judgment debtor paid into Court the decree- 
amount with 6 per cent, and poundage and 
applied for getting rid of the sale under section 
131 of the Estates Land Act, that he has no 
objection to the sale being set aside ; and he 
applied 'for payment of the money to him. 
Apparently no notice was taken of this applica- 
tion and on the 2nd of June a notice was 
sent by Mr. Krishnamaohariar, a Vakil of the 
High Court, to the Deputy Collector wherein 
the application made by his client on the 20bh 
of April 1922 for payment of the money due to 
him was referred to. The notice proceeds as 
follows : — Though they did so even without 
any formal notice of the petition by the other 
side for the disposal of expediting payment of 
the said large amount to them and their request 
was made so early as 20bh of April last and a 
reminder was sent by my clients by registered 
post dated the 6th May and registered on the 
9bh idem and received by the Head Clerk on the 
11th of the said month and though my clients 
subsequently went and requested the said clerk 
to send the refund order by post, which he 
said would soon be done, nothing has been 
done as yet.” After receipt of the application 
by the purchaser, the reminder referred to in 
the notice and the lawyer's notice, a notice was 
issued on the 16th of June by the Deputy 
Collector calling upon the petitioner to pay 
Rs 138-6 3. I find a calculation made by the 
Deputy Collector’s office which shows that the 
arrears were hs. 168-14-3 and the commission 
was Rs. 135 making up a total of Rs. 303 14-3 
that Rs. 165-8-0 had al ready been paid and that 
Rs. 138-6 3 was the balance that he had to 
pay. On receiving information to pay, this 
amount was actually paid by the petitioner. 
Notice was issued by the Deputy Collector in- 
forming the parties that the petition for set- 
ting aside the sale would be disposed of. Both 
parties appeared and the Deputy Colleotor set 
aside the sale. 

Objection was taken before the Deputy 
Colleotor that, as the amount required under 
section 131 of the Estates Lard Act was not 
paid within the time limited by the Act, 


namely, 30 days from the date of sale, the 
sale ought not to be set aside. The Deputy 
Colleotor set aside the sale on three grounds. 
He held that the non-payment of the proper 
sum within 30 days was due to tho fact that, 
owing to want of records, a sum was asked to 
be paid which did not represent the full 
amount payable under section 131. He states 
that the petitioner acted on tho statement 
made by tho Deputy Collector as to the 
amount payable and that, if there was a 
mistake, the mistake, being that of the 
office, ought not to prejudice the petitioner. 
The Deputy Collector also set aside the sale 
on the ground that the purchaser having 
agreed to the sale being set aside and to tho 
deposit being paid over to him he is estopped 
from contending that the sale ought not to be 
set aside because of the payment being not in 
accordance with the section. The third ground 
which he sets out is that there were irregular- 
ities in the sale which rendered the sale in- 
valid. He also refers to the contention raised 
that being an inam it could not be brought to 
sale before onfrauohisement. 

These petitions are filed under section 115, 
Civil Procedure Code, and section 107 of the 
Government of India Act. Before I can interfere 
it has to be shown that, the Court exercised a 
jurisdiction not vested in it by law or failed to 
exercise a jurisdiction so vested, or acted in 
the exercise of its jurisdiction illegally or with 
material irregularity. The contention of 
Mr. Ramaohandra Iyer for the purchaser is 
that the amount which had to be paid being 
an amount which had to be arrived at merely 
by arithmetical calculation the petitioner was 
fully competent to have known what the 
amount was when he himself states the 
amount of the sale in his petition and that, 
even assuming that there was some error in 
calculation or an error made in the Deputy 
Collector s office, it is not a ground for excus- 
ing the non-payment of the full amount requir- 
ed ; secondly, that there is nothing on the 
record to show that the Deputy Collector fixed 
the amount that was payable or told him to 
pay a particular sum and that ho was 
misled by such order ; thirdly, that there 
can be no question of estoppel because the 
petition to refund^ the purchase- money 
proceeded on a statement that if the amount 
due and payable as required by the section 
had been paid, the amount ought to be paid 
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over to the purchaser. He states that the 
Deputy Collector assumed a jurisdiction to set 
aside the sale on grounds which are not war- 
ranted by the very facts which he sets out 
and that, consequently, he has acted without 
jurisdiction by mis lirecting himself upon the 
question of law. The contention for the res- 
pondent is that there is sufficient material on 
record to show that the petitioner before the 
Deputy Collector’s Court was not aware of the 
exact amount payable; that he applied for 
information to the Deputy Collector; that the 
Deputy Collector who might have refused 
information or assistance did render the 
assistance that was required, and that the 
question, therefore, as to whether the party 
was misled is a question of fact which was 
within the competence of the Deputy Collec- 
tor to decide and, having decided it in favour 
of the applicant, there is no want of jurisdic- 
tion or irregularity in procedure. It is also 
contended that the question as to whether 
the purchaser is estopped or not is a question 
of fact which it was in the competence of 
the Deputy Collector to decide. Questions 
were also raised as to whether section 131 of 
the Estates Land Act precludes an application 
to set aside a sale for irregularity. It was 
argued that having regard to section 192 of 
the Act which makes section 311 of the Civil 
Procedure Code inapplicable (owing to its 
not being included in the category of tho 
sections enumerated), it was open to the 
Deputy Collector to go into the question of 
irregularity also. The question as to whether 
a sale could be set aside on the ground of 
irregularity under the Estates Land Act is not 
free from doubt but I think it is unnecessary 
to decide that question in this application 
because, if the sections of tho Code are 
applicable, tho ’present application being only 
to set aside the sale under section 131 
of the Estates Land Act, which corresponds to 
section 310 {a) of the Civil Procedure Code, it 
is not competent to the Court to go into any 
question of irregularity in the sale.. I do not, 
therefore, say anything further on this point. 

As regards the question as to whether the 
petitioner in the lower Court was misled by an 
act of Court, I agre^ with the contention 
raised by Mr Varadachariar. I have already 
stated the facts attending on the payment 
of the money. There can be little doubt 


that the Deputy Collector on tho 10th of 
April, when tho petitioner applied and asked 
to know how much the actual amount 
payable by him, asked the office to hnd 
out the amount due and that Bs. 16-8-0 
was paid, as appears from the record, on that 
date. I think it is a fair inference to draw 
from this fact that Bs. 16-8-0 was paid in 
consequence of the office informing the peti- 
tioner that Bs. 15-8-0 was the amount that 
was due and which ho had to pay to make up 
the amount payable under the Code. It, 
therefore, seems to me that the amount which 
the petitioner paid was the amount which he 
paid on information given by the Court as to 
the amount payable. In his petition to set 
aside the sale he says that ho was not served 
with any papers before the sale and if this 
statement is true — and there is nothing in tho 
record to show that it is not so — he could not 
have known the exact amount payable except 
from what he heard ; so that he would have 
had to apply to somebody for assistance in 
ascertaining the amount. He chose the person 
most competent to give details, namely, the 
Deputy Collector, and the Deputy Collector 
helped him in ascertaining the amount. It 
cannot be said that he had any reason 
to believe that the office had given an amount 
which was incorrect and, even assuming that 
he had any doubts, he was justified in acting 
on the statement of the office in preference to 
what he might have thought was the amount 
that was payable. 

On these facts, the question is whether the 
delay ought to be excused. Mr. Bamachandra 
Iyer concedes that, if the mistake was a 
mistake of the Court and if tho party was 
misled, then it will be a ground for excusing 
tbe payment after time ; but he states that 
there is nothing to show that the Deputy 
Collector gave the petitioner any information 
by which he was misled. I have given my 
reasons for holding that the petitioner was 
misled by the figures given on application by 
him to the Deputy Collector. This is not a 
case where the petitioner applies to an irres- 
ponsible officer for information but where he 
applies to the Court which ordered the sale for 
ascertainment of the amount payable by him, 
and such information was given by the Court. 
Under these circumstances, I think that the 
principle in Abdul Latif Moonshi v. Judub 
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Chandra Hitter (1) and Makbool Ahmed Chow- 
dhury v. Bayle Sabhan Chowdhnry (2) applies. 
Eeference has been made by Mr. Kama- 
ohandra Iyer to Chundi Char an Mundal v. 
Banke Behary Lai Mandal (3), but there is 
nothing in that case which overrules the 
principle of the decisions in 26 Calcutta refer- 
red to above. Maclean, C. J., begins his judg- 
nient by stating that he did not intend to lay 
down, as an absolutely hard and fast rule, 
that, if the 5 per cent on the purchase-money 
and the amount specified in the proclamation 
of sale were not paid within the thirty days, 
the Court was powerless to set aside the sale.’* 

He also states that he is “ not prepared to 
say that, if the judgment -debtor has been 
misled by a mistake of the Court, the con- 
sequences of that mistake ought to fall upon 
him. ’* The other Judges also take the same 
position. Jenkins, J., observes that it is 
essential to the respondent’s success that it 
should be estabished that he has been pre- 
judiced by the act of the Court and that the 
mistake that has been made is attributive to 
that act;’* and he states that “ what con- 
stitutes an act of the Court must depend on 
the circumstances of each case. 

' If I am right in holding that the petitioner 
in the lower Court depended upon the state- 
ments made by the Deputy Collector, I think 
that the present case falls within the ruling 
enunciated and there can be no want of juris- 
diction or error which will entitle me to set 
aside the order of the lower Court. I do not, 
therefore, think it necessary to go into the 
other question of estoppel. 

In my opinion, there is no ground for inter- 
ference with the order which also I think is 
right on the merits. C. R. P. Nos. 783 and 894 
of 1922 are dismissed with costs, and C. K.P. 
No. 893 of 1922 is also dismissed but without 
cdsts. 

g, D. Petitions dismissed. 

(1) 26 0. 216 : 18 Ind. Deo. (N. S.) 115. 

(2) 26 0. 609 ; 13 Ind. Deo. (N. S.) 400. 

13) 26 0. 449 ; 8 0. W. N. 283 ; 18 Ind. Deo. 
(N. B.) 890. 


ALLAHABAD HIGH COURT. 

Civil Miscellanous Reference. 

December 20, 1923, 

Present : — Mr. Justice Lindsay, and Mr. 

Justice Sulaiman. 

AMLA NAND, and others— Applicants, 
versus 

NANDU— Opposite Party. 

Custom-- Pre e7nption— Proof •of custom.^Change in 
custom^ whether permissible, 

Arighfcof pre emption mnatt in the abaenoa of a 
Statute, ho based either un oontiaot or ouatom. 

Cp. 146 ool. 2 ] 

In the absence of a abatubory enactment or an 
entry in a puhlio Record of Rights, the ouatom may 
be deduced from a long aeriea of oaRes.'Cp. 146, ool. 2.] 
When a rule of ouatom ia deduced from previous 
judgments, it should not in any way be departed 
from merely on the ground that it ia now thought 
more equitable or oonvenient that a new rule should 
prevair [p. 146, ool. 2.] 

Miscellaneous Reference from the Deputy 
Secretary to Government, United Provinces, 
dated the 9th August 1923, under rule 4 of 
the Rules and Orders relating'^'to the Kumaon 
Division. 

Mr. P. L. Bnnerjit for the Applicants. 

Mr. Bhargova, for the Opposite party. 

JUDGMENT. —This references raises a 
somewhat difficult question but, as we under- 
stand the matter, wo are asked to say whether 
the law relating to pre-emption, as laid down 
in a ruling of Mr. Giles, officiating Commis- 
sioner of Kumaon, in the case of Datt Bam 
v. BiKjhunath, decided on the lltli July 1892, 
is or is not to bo applied to the caso with 
which wo are concerned. 

It soems that both the Deputy Commis- 
sioner and the Commissioner sitting in appeal 
have differentiated this case from the one 
which was considered by Mr. Giles in the 
ruling just referred to. 

Taking the law to have been correcty laid 
down in Mr. Giles’ judgment, we find it stated 
as follows : — 

For the purposes of pre-emption the asl 
village and the laga village are one. A 
hissedar of a laga village has no right of 
pre-emption against a purchaser who is a 
hissedar of the asl village.”® 


I c-iy 



146 


INDIAN CASES 


[1924 


AML A DIN V. NANDU 

If this ruling is to be applied literally to 
the facts of the case with which wo are now 
dealing, it seems to us that the claim of the 
pre-emptor in this case must be disallowed, 
for his status, at best, appears to be merely 
that of a hissedar of a laQ:i villac^o whereas the 
person who is now the purchaser of the prop- 
erty, namely, Amla Nand. is a hissedar of the 
asl village. 

We have been referred to a tittle book 
called, the Manual of Land Tenures in the 
Kumaon Division compiled by Mr. Stowell. 

In this book we find an asl mauza dedued 
as being the chief or parent village to which 
the lagas or subsidiary villages, are attached. 
The definition winds up by saying that the asl 
village and lagas are held under one revenue 
enagoment 

Reading the judgment of Mr, Giles’ in the 
light of this definition, we take it as laying 
down, therefore, that where the asl village 
and the laga village arc held under one 
revenuo enagemont the hissedar of the laga 
village is not entitled to pre-empt against tho 
hiss^ar of tho asl village. 

It is said, however, in the present case that 
the village Bauthiya, in which the property 
sold is situated, doet'not really stand to Khan- 
doH, tho village in which the purchaser Amla 
Nand resides, in the relation of a laga to an 
asl village. In tho judgment of the first 
Appellate Court this village Bauthiya is des- 
cribed as pakka khaikar laga and it is said 
that it has its own separate Settlement map 
and “ pha.nt.** Mr. Mason, the Deputy Com- 
missioner, (District Judge), describes Bauthiya 
as being really a separate fiscal unit 

It is not clear from this description whether 
tho learned District Judge intended to find 
that Bauthiya was separately assessed to 
revenue and was not included in the same 
revenue engagement as the other village 
Khandoli. 

The Commissioner, as Judge of the High 
Court of Kumaon, agrees with the opinion of 
the first Appellate Court. Indeed, his judgment 
would lead us to believe that he intended to 
find that this village of Bauthiya is not at all a 
alaga village but a village quite independent 
of the other village of Khandoli. In his judg- 


ment the learned Commissioner is unable bo 
say how this village came to be recorded in 
the revenue papers as a laga or off- shoot of 
Khandoli. Ho certainly seems to think that 
it can be nothing of the sort. 

It appears to us that the whole question of 
the right of pre empbion in this case turns 
upon the relation which is to be traced 
between these two villages Bauthiya and 
Khandoli. If they stand to each other in the 
true relationship of asl anti laga villages, that 
is to say, if they are both held under one 
revenue engagement, then we are of opinion 
that the customary law as found by Mr. Giles 
in his judgment in Dalt Bam v, Baghunath 
ought to be followed in this ease. In other 
words, the claim of the , pre-emptor ought to 
fail and ought to be dismissed. 

On the other hand, if it be the fact that 
these villages are not truly related as asl and 
laga villages but that the village of Bauthiya 
is a separate fiscal unit as described in the 
judgment of the first Appellate Court, then we 
are of opinion that tho pre-emptor in this cose 
has a better right than the purchaser Amla 
Nand. 

We should like to add that a right of pre- 
emption must, in the absence of Statute, be 
based either on contract or custom. No con- 
tract has been suggested in this case. Pre- 
sumably, tho right<claimed is based on custom- 
ary law. In the absence of any statutory 
enactment or any entry in a public record of 
right, the custom may be deduced from a long 
series of decisions. When a rule of custom is 
deduced from previous judgments we are of 
opinion that the rule deduced therefrom 
should in no way be departed from merely on 
the ground because it is now thought more 
eqnitable or convenient that a new rule should 
inevail. 

As regards costs in this, Court we leave the 
parties to bear their own. 

z. K. Beference answered. 


(l) 64 Ind. Cw. 186 ; 10 A. L. 887 ; 2-2 Or. ti. J. 
714. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 172 op 1922. 

November 3, 1923. 

Present: — Mr. Baker, J. C. 

Must, GIRJABAI— Plaintiff - Appellant 
verms 

PURU3HOTTAMDAv3 and others 
—Defendants -Respondents. 

Civil Procedure Code {Act V of 1008) s 11— Rea jadr 
oskisk^Suit di smissed-^-Findings adverse to defendant. 

A deoision cannot be said to ba based on a finding 
unlean an appeal can lie agambt that finding and it 
cannot operate as res judicata unless the deoision 
upon such a finding is appealed against, [p. 148, 
OoL l.J 

A suit ior ejeotmant against a sub-tenant was 
dismiesed on the ground that the defendant wag 
not served with a valid notice under law. It was 
pleaded that the defendant was an oooupancy tenant 
not a sub-tenant as alleged and the plea was found 
against defendant. In a subsequent suit foe ojeot- 
ment the defendant is not be precluded byre^son of 
res judicata from ple.tding that ho is an oooupancy 
tenant, [p. 148, Ool. 1.] 

Appeal a??ainst the decree o£ the District 
Judf^e, Nimar, in Civil Appeal No. 91 o£ 1921, 
dated on 11th January 1922. 

Dr. H. S, Gour and Mr. S. B. Gokhde, for 
the Appellant, 

Mr. \\\ B. Puranik, for the Respondents. 

JUDGMENT. —The plaintiff, who is the 
owner of the Malik Maklmza fields in suit, 
sued to eject the defendants on the ground 
that they were sub-tenants. The defendants 
pleaded that they were occupanoy tenants and 
not liable to ejectment. The first Court held 
that the defendants were occupancy tenants 
and could not be ejected. On appeal the Dis- 
jrict Judge of Nimar hold that the defendants 
were sub-tenants but they could not be ejected 
by virtue of an agreement between them and 
lihe plaintiff, constituting a permanent tenancy. 
The suit was, therefore, dismissed. 

The plaintiff makes this second appeal, and 
the respondents (defendants) have put in a 
cross-objection against the finding of the lower 
Appellate Court that they are sub-tenants. 

The principal contention of the appellant in 
this appeal is that the question as to the 
nature of the defendants’ tenancy is res judi- 

(1) 64 lod Caa. 186; 1 J A. li. J. 8b7; Cr L. J- 
741. 


cata by reason of the judgment in case 
No. 78 of 1917, between the same parties, in 
which it was held that the defendants were 
sub-tenants, but the suit was dismissed on the 
ground of want of notice. The plaintiff then, 
after giving notices, brought the present 
suit. 'Che learned District Judge was of 
opinion that the findings about the status of 
the defendants in suit No. 78 wore not nooes- 
sary for the determination of the case because 
the plaintiff's suit was bound to fail in any 
case for want of notice; hence the issue about 
the status of the defendants was not material. 
It is contended on behalf of tlie appellant that 
the issue was material because if the d(3fend- 
ants were occupancy tenants they could nob 
bo ejected in any case and the question of 
nobice did not arise, honce the ruling quoted 
by the lower Appellate Court, Deodhar v. 
Thakur Nihahingh does not apply. 

The appellant relies on Peary Mohun 
Mukerjee v. Amhioa Churn Ba^idopadhya (2). 
In that case, however, the facts were the con- 
verse of the present case because the plaintiff, 
whose suit was dismissed, had a right to 
appeal agamst all the findings of which he did 
not avail himself and consequently in his 
second suit the finding on all issues was hold 
bo he res judicaUu. The present case is on 
all fours with ThBmr Magundeo v. Thakur 
Mahadeo Singh (3). In that case the plaintiff 
brought a suit to eject the defendant from 
certain lands, wliich ho claimed as motjhes 
land, or land which is ordinarily cultivated by 
the landlord himself or by the ticoadar. The 
defendant pleaded his right of occupancy. 
The Court found that tlie laud was m ijhes 
land, but dismissed the suit on the ground that 
the plaintiff had failed to prove notice to quit. 
Afterwards, the plaintiff brought a suit against 
the dofondanb for ejectment from the same 
land. The defendant again pleaded his right 
of occupancy. It was hold that the defendant 
was not precluded from raising the same plea, 
ifiasmuoh as the finding in the previous suit 
upon the issue whetlier the defendant was an 
occupancy tenant was not conclusive against 
him ; nor could that issue l)e said to have 
b0(3n “ finally decided ” in tlmt suit within 
the moaning of section 13 of tlu Civil Proce- 
dure Code. This is precisely similar to the 

11) 47 lad. Oas. ; lO N. L JL 200. 

(2) 0. 00 ; l‘i Ind Dec. IN. B ) 1269. 

18) 18 0. 647 ; 9 lad. Deo. (N. S.) 482. 
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present case. Tlio plaintiff sued the defend- 
ants alleging that the defendants were the 
sub-tenants. The defendants sot up their 
occupancy right. This issue was found against 
them but the suit was dismissed because the 
plaintiff failed to prove notice to quit. Now, 
when the plaintiff, after giving notice, again 
sues for ejectment, the defendants are not 
precluded from setting up their right as occu- 
pancy tenants, the reason being that the deci- 
sion in suit No 78 was not based on the finding 
that the defendants were sub-tenants bub on 
want of notice. A decision cannot be said to 
be based on a finding unless an appeal can lie 
against that finding, for the suit having been 
altogether dismissed the defendants could nob 
have appealed against the finding regarding 
their tenancy as the plaintiff did nob himself 
appeal against the decree in that suit. The 
same principle lias boon followed in Parb'iti 
Debi V. Mathura Nath Banerjee (4). I hold, 
therefore, that the question of the defendants 
being sub-tenants is nob re^ judicata* 

With regard to the right of the plaintiff to 
eject the defendants the plaintiff lias put in 
Exhibits P-6 andiP-7, of which Exhibit P-6, 
dated 6th Decam her 1888, recites that at the 
expiration of 17 years* lease (Ex. P-7) the 
defendants are to remain in possession on pay- 
ment of the stipulated rent as long as they 
please, and are only liable to ejectment on 
failure to pay rent. So long, therefore, as the 
defendants pay their rent, they cannot be 
ejected, being permanent tenants. 

It is now contended that this lease was ex- 
ecuted by the Mukhtyar of the plaintiff's pre- 
decessors in title who were parda nashin ladies 
and the guardians of the minor and that not 
being in the interest of the minor it is not 
binding on the present plaintiff. It has nob 
been contended in the Courts below that it 
was fraudulent and no such plea can be con- 
sidered now. The plaintiff's suit must, there- 
fore, fail. 

As regards the cross-objection, it is contend- 
ed that the evidence shows that the defend- 
ants were in possession of the land in suit, 
which is situated in the Nimar District, on the 
Isb January 1884 when C. P. Act IX of 1883 
came into force and. therefore, they were' 

(4) 15 lud. Cas m) 40 0. 29 ; 1C 0. L. J. 0; 16 
0. W. N. 877. 


occupancy tenants. The leading case on this 
point is Tejsingh v. Lalji (5), in which it was 
held that, under S3obion*4i of Act IX of 1883, 
every person in Nimar who was already a 
tenant of land of any kind, was an occupancy 
tenant irrespective of the period for which he 
had been a tenant. If he became a tenant after 
the Act came into force, then, too, he would at 
onoe ))ooome an ocoupanoy tenant if he was 
not a sub-tenant. But a person who became 
tenant of a malik makbiisa after the 1st 
January 1881 , would be a sub-tenant under 
section 61 (1) of the said Act. But even in 
Nimar, this right of occupancy in a 
inahk makbuza holding is further subject 
to the proviso that the tenancy is not 
held under a written lease of the kind 
mentioned in proviso (c) to section 41. 
Assuming, however, that the defendants were 
occupancy tenants under the Statute on the 
date of the coming into force of Act IX of 
1883, they cannot now claim that status be- 
cause in Exhibit P-6 it is laid down that the 
occupancy rights in the land vest in the land- 
lord, and whatever rights the defendants poss- 
essed, they must be considered to have surren- 
dered them to the landlord in consideration 
of the execution of the permanent lease (Exh . 
P-6). The result is that the decree of the 
lower Appellate Court is confirmed and the 
cross-objection is dismissed with oosts. 

G. B. I>. Decree cmiWmeA. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2026 op 1923. 
February 11, 1924. 

PmcMt : — Mr. Justice Martineau. 

RAM KISHEN, and others— Plaintiffs— 
Appellants 

•otrem. 

KHIALI, AND OTHERS— Defendants— 
Respondents. 

CuiUofti^AlicnaUon'-Ncc.i'ssitii—Moiu:)) hotrowed to 
carry tradc-^-Brahmim* 

Tho rule pravailiog among Jata who have been 
agciouUurists from time immemorial, that an alien- 
ed) lad. Oas. 788 ; 8 N. L. B. 89. 
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ftUon of ancestral land for the purpose of raising 
money to be inyested in trade is not permisslblet 
cannot properly be applied to a community of Brah> 
mins vrho have taken to agriculture comparatively 
recently and among whom agriculture is not the 
only means of earning a livelihood. 

Santa Singh v. Waryam Sifigh 24 Ind Cas. 361 ; 
19 P. R. 1916: 207 P. L. R. 1914 ; 147 P. W. R. 1914, 
distioguished. 

Second appeal from the decree of the Dis- 
trict Judge of Eawalpindi, dated the 4th July 
1912. 

Mr. Sagar Chanda for Mr. Anant Bam^ for 
the Appellants. 

< Mr. Shamair Ghand, for tho Eeapondonts. 

JUDGMENT . — The plaintiffs contest a 
sale of land situate at Bamlot in the Kahuta 
Tahsil of the Eawalpindi District, which was 
effected by their cousins in 1909. Their suit 
has been dismissed, the Courts below having 
concurred in finding that the sale was effected 
for necessity. The plaintiffs have filed a 
second appeal. 

The sale was for Es. 500 and the payment of 
the full price is found to have been proved. 

The learned District Judge is wrong in say- 
ing in his judgment that the sale Nvas effect- 
ed by three persons, namely Khiali, his brother 
Maulu and their cousin Hari Chand, for the 
sale-deed shows that the sellers were only 
Khiali and Hari Chand and not Maulu. 
Consequently, the argument advanced on be- 
half of the appellants that there was no neces- 
sity for the sale so far as Maulu was concern- 
ed has no force. 

With regard to Hari Chand, the finding of 
the lower Appellate Court is that he was a 
cripple and incapable of working, and that his 
share of tho price was required for his 
personal necessities. 

This is a finding of fact and cannot be con- 
tested in second appeal. As to Khiali it is found 
that ho took tho money in order to put it into 
the plaintiff Earn Kishen's shop at Muktsar 
in which he had joined or was going to join. 
It is contended for the appellants that this 
was not a necessary purpose, and reliance is 
placed on Santa Sinifh v. Waryam Singh (1) 
but I think the learned District Judge is right 
in holding that that ruling is not applicable to 
the present case. The case relied upon 

(1) 24 Ind. Ofts. 861 ; lU P. R. 1915 207 P. L. B, 
147 P. W. R. 1914. 


related to an alienation by a Jat, and the 
learned Judges who decided it remarked that 
they had no doubt that village custom would 
not look with favour upon the conversion of a 
Jat agriculturist into a shop-keeping trader and 
would not countenance an alienation of ances- 
tral land in order to enable such agriculturist 
to carry on the business of tho shop. The 
parties in the present case are Brahmins and, 
although it has boon found that the members 
of their community cultivate land and follow 
custom, it appears that they have been settled 
in the village in which the land in suit is 
situate only since about 1805. Tho rule pre- 
vailing among Jats, who have been agricul- 
turists from time immemorial, that an 
alienation of ancestral land for the purpose of 
raising money to be invested in trade is not 
permissible, cannot, I think, properly be 
applied to the community of Brahmins to 
which the parties belong. Moreover, neither 
of the vendors in this case cultivated laud. 
Hari Chand, as already stated, did no work 
and Khiali is employed in the police. It is 
also in evidence that land in the Kahuta 
Tahsil is inferior and that crops are very 
uncertain. 

I agree with the learned District Judge that 
the sale by Khiali was for necessity. 

The appeal, therefore, fails and 1 dismiss it 
with costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 959 of 1923. 
January 17, 1924. 

Present : — Mr. Justice Suhrawardy. 
GIEIBALA DASI, AND others — 
Petitioners 


versus 

TAEAK NATH JATAN, and others - 
Opposite Parties. 

Civil Procedure Ood(\ {Act V oj 1906), a. 115— 
Equities cqual^^llevision. 


Where equities pre equal oa both sides the Hich 
Court NY ill interfere in cevlaion under s. lift, nivii 
Procedure Oode. [p. 150, ool. 2.] ' 

Kailash Chandra Haidar v. Bimanath Pramaiuk i 
0. W. N. 67 Killed oa ramamii, i 
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Eulo against an order of the District Judge, 
24 Parganas. 

Babu Sitaram JJanerjce, for the Peti- 
tioners 

Babu Girijapramnna Boy Chowdhiy^ for 
the Opposite Party. 

JUDGMENT. — This Rule is directed 
against an order of the District Judge, 24 
Parganas, setting aside a sale held in execu- 
tion of a decree oi the petitioner. The sale 
was held so far back as the 7 th October 1915 
and the present application was presented by 
the opposite party lor setting aside the sale 
under O. XXi, r. 90, on the 20th April 1922. 
The Court of hrst instance found that the 
property was sold for an inadequate price, 
that the decree-holder was the purchaser, that 
the sale processes were duly served, and that 
the judgment-debtor had given up possession 
oi the land to the decree-holder by an amic- 
able arrangement On appeal, the learned Dist- 
rict Judge has recorded his finding in the 
following words : “ 1 am inclined to hold that 
the petitioners are still in possession and that 
they were not aware of the sale proceedings. 
The sale proceedings were irregular. The 
properties were misdescribed and sold for an 
inadequate price. The decree-holders were the 
purchasers. The appeal will be allowed atid 
the sale set aside/’ it is argued that these 
findings are not sufficient. In my 
judgment, this objection ought to prevail. 
The sale was held seven years ago. The judg- 
ment-debtors came to Court with the allega- 
tion that they were kept back from the 
knowledge of the sale by the fraud of the 
decree-holder. The case can only be taken 
out of the bar imposed by the law of limita- 
tion by proof of such fraud. The finding that 
the judgment-debtors were not aware of the 
sale proceedinges is not enough to attract the 
operation of section 18 of the Indian 
Limitation Act. There should be a further 
hnding that they were kept back from the 
knowledge of the sale by the fraud of the 
deoreo-holder. It is clear that such fraud 
must be distinctly and clearly found in order 
to extend the period of limitation prescribed 
under the Limitation Act. The judgment of 
the learned District Judge is so short and 
laconic that it is diiiicult to ascertain if he 
had directed his mind to the entire eyideno 


in the ease and the points arising in it ; for 
instance, the Munsif has found that there 
was a due publication of the sale proclama- 
tion. The learned Judge has not said a word 
with reference to that finding though it may 
be very important in determining the ques- 
tion whether the judgment-debtors were 
aware of the sale or not. 

It is next contended by the opposite party 
that it is not a proper case in which 1 should 
interfere under section 115, Civil Procedure 
Code. Speaking for myself, 1 am always reluc- 
tant to interfere in such matters. But I con- 
sider this case to be an exceptional one in that 
the result of the setting aside of the sale would 
be that the petitioners would lose all the 
benefit that they have got under their decree 
the execution of which would now be barred 
by limitation. Equities being equal on both 
sides, I think it is a proper case to exercise 
my discretion. In support of the view I have 
expressed and of the course I have adopted 
I may refer to the case of Kailash Chandra 
Ueddar v. Biswanath Pramanio{i), 

The result is that this Eulo is ma<l 0 
absolute, the order of the Court below set 
aside and the case sent back to the Court of 
appeal below for rehearing of the appeal and 
the determination of the matter in dispute 
according to law. The costs will abide the 
result. I assess the hearing fee at two gold 
mohurs. 

M. B. Btile made absolute. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 58 of 1922. 

January 26, 1924. 

Present : — Mr. Wazir Hasan, A. J. C., and 
Mr. Neave, A. J. 0. 

EAJA BIoHNATH SAEAN SINGH 
B AH ADU R — Plaintiff— Appellant 
versus 

UMA DAT AND OTHERS— Defendants— 
Respondi^nts. 

Oudh Rent Act {XXII oi 1896) s.<?. 107 H. 108 (5) 
{6A)—iSnit ter enhance vu?it of rent ^Declaration made 
by Revcmio Court that Unanta arc under- proprietors — 
Suit in Civil Court to challenge decision of Revenue 
Cmirtt uiaintainaliliiy of ^Jurisdiction of Civil atid 
Be venue Courts. 

(1) O.W.N. 67. 
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Whan a Bevenue Court, dealing with a prooeding 
for the enhancement of rent under section 108 (6) of 
the Oudh Kent A.ot, makes a declaration under- 
seotlon 107 If of the Act that the tenants are under 
proprietors in relation to the land in ^ dispute, 
a Oivil Court has no jurisdiction to entertain a suit 
by the Zemindw for a declaration that the preaona 
declared to be under.proprietore by the Revenue 
Court are not under-proprietors. The jurisdiotion 
to make such a deolartion is vested exclusively in 
the Beveuua Courts, [p. 162, ool. 2.] 

Appeal against a decree of the Subordinate 
Judge, Partabgarh, dated 27th May 1922. 

Mr. Badha Kishan, for the Appellant. 

JUDGMENT. — This is an appeal from 
the decree of the Subordinate Judge of Partab- 
garh, dated the 27th May 1922. The appellant 
was the plaintiff in the Court below. His suit 
has been dismissed. The relief for which be 
prayed was a declaration that the defendants 
were not under- proprietors of the lands in suit. 
Those lands are specified with reference to 
their number and area at the foot of the 
plaint and are situate in MauzaOripurNangir, 
Pargana Ateha, District Partabgarh. The 
plaintiff is the taluqdar and, consequently, the 
superior proprietor of the village. The defen- 
dants are admittedly in possession of the lands 
in question measuring 76 highaSf 16 Inswap 
and 2 hiswansis in all. They pay to the 
plaintiff rent for the occupation of those lands 
at the rate of Rs, 86 per annum. 

The estate of the plaintiff was under the 
management of the Court of Wards on account 
of his minority when in 1907 the Court of 
Wards instituted proceedings for enhance- 
ment of rent against the defendants and their 
predecessors in interest under section 108, 
clause (6), of the Oudh Rent Act (XXII of 
1886). In answer to the claim for enhance- 
ment of rent the defendants sot up a patta 
dated Asarh, Badi 6th, 1261 Fasli in favour 
oi one Durga Prasad who, they alleged, was 
their ancestor, and executed by one Sarabjit 
Singh. On the basis of his patta they claimed 
to be the under-proprietors of the lands in 
suit. These proceedings finally terminated 
with the order of the Board of Revenue, 
dated the 28th May 1909. The effect of 
that order was a declaration of the defend- 
ants' status as under-proprietors in relation 
to the lands in dispute. The Board 
further prooeededito assess rent by makiug'an 
addition of 40 per* cent, on the land revenue 


to the existing rent. The plaintiff is aggrieved 
with this order of the Board of Revenue and 
the object of the present suit is to get rid of 
it. The only defence with which we are 
concerned is that the Civil Couits have no 
jurisdiction to entertain a suit of the nature of 
which the present suit is. These pleadings 
gave rise to the preliminary issue - “ Is the 
suit not cognizable by the Civil Court for 
reasons specified in para. 13 of written state- 
ment ?” With the consent of the parties the 
lower Court has decided this issue only and 
has answered it against the plaintiff and in 
favour of the defendants. This decision of the 
Court below has been challenged in appeal 
before us. 

We are of opinion that the decree of the 
Court below is correct and should be main- 
tained. The decision of the Board of 
Revenue, to which reference has already 
been made is specifically founded on sec- 
tion 107 of the Oudh Rent Act (XXII of 
1886). Under that section the Rent Court 
is invested with the jurisdiction of maldng a 
declaration that the holder of the land is the 
under-proprietor thereof if the Court finds 
that it has been held in terms of the con- 
ditions stated in that section. It is desirable to 
guote the exact words of the Board's order : — 
‘ If this lease be accepted as creating a valid 
tenure, the land was acquired in perpetuity by 
a written instrument and for a valuable 
consideration and section 107H, therefore, 
applies." The Board further found " that 
Sarabjit Singh was competent to grant the 
lease under which the respondent has held 
since and that, therefore, the second paragraph 
of section i07H. applies." (Ex. 11). Frima 
facioj therefore, the Board of Revenue was 
competent to grant the declaration in respect 
of the status of the defendants as under- 
proprietors of the lands in suit in proceedings 
under section 107H. already mentioned. It 
is argued, however, that the jurisdiotion con- 
ferred on the Rent Courts by the terms of 
section 107H. is controlled by the proviso 
mentioned in section 107B. of the same 
Act and that the present case falls under 
the last proviso, which is as follows : — 

Provided also that nothing in this section 
shall apply to any grants to which the 
provisions of section 79 of the United Pro- 
vinces Land Revenue Act, 1901, are applic- 
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able/* The contention is that the present 
case falls witliin section 79 of the U. P. Land 
Bevenue Act, 1901, and consequently the 
Board of Revenue had no jurisdiction to 
make the declaration which they have 
made. The line on which the argument pro- 
ceeds is that the entire Chapter VIIA of the 
Oudh Rent Act deals with three classes of 
suits alone : (i) suits to resume possession of, 
(2) to have rt'nt assessed on, and (3) to en- 
hance the rent of, any land held rent free 
or at a favourable rate of rent, vide sec- 
tion 107 A. Under section 107B. a suit of 
any of the three classes mentioned above is 
barred if it involves any grant to which the 
provisions of section 79 of the U. P. Land 
Revenue Act, 1901, are applicable. 

This line of argument seems to us to bo 
perfectly sound so far as it goes. But the 
exception contained in the proviso mentioned 
above relates to the three classes cf suits al- 
ready mentioned as the opening clause of sec- 
tiod 107B. clearly shows, “all land held rent 
free or at a favourable rate of rent shall bo 
liable to resumption or assessment or en 
hancement of rent.*’ The provisions of sec- 
tion 107H., however, specifically provide for a 
proceeding which is neither of resumption, 
nor of assessment, nor of enhancement of 
rent and for an order founded on that 
proceeding. It relates to a case where 
land is not liable to resumption under sec- 
tion 107E. and necessitates an inquiry as 
to whether it “has been held rent free or 
at a favourable rate since the 13th day 
of February 1856, or for fifty years, and by 
two successors to the original grantee, and land 
which was acquired, in perpetuity, in consider- 
ation of the loss or surrender of a right pre- 
viously vested in the grantee, or by written 
instrument and for a valuable consideration.*’ 
If on inquiry the conditions stated above are 
found to exist, the Court is enjoined to make a 
declaration that the holder of such land is the 
under-proprietor thereof. 

6 Section 108 provides that, “except in the 
way of appeal as herein provided. Courts 
other than Courts of Bevenue shall not take 
cognizance of the following description of 
suits, and those suits shall be heard and deter- 
mined in Courts of Revenue in the manner 
provided in this Act and not otherwise.*' In 


the Schedule relating to the description of suits, 
the cognizance of which is barred by any 
Court other than the Court of Revenue, oc- 
curs the following clause (5A) : “ Suit for re- 
sumption of, or assessment or enhancement 
of rent on land held rent free or at a favour- 
able rate of rent or for declaration of any 
right under section 107G, or section 107H." 
It would follow from the above that the 
Board of Revenue had the exclusive jurisdic- 
tion for making the declaration which they 
have made in favour of the defendants in res- 
pect of the lands in suit and that the cogni- 
zance of the iiresent suit by the Civil Court is 
barred. 

We, therefore, dismiss the appeal with costs, 
z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1988 of 1923. 

February 7, 1924. 

Present : — Mr. Justice Martineau. 
MANGAT RAM- Plaintiff— Appellant. 
versus 

DR. SIRAJ-UL-IJASAN, and others- 
Defendants— Respondents. 

DhposBCssiM^Buryifig dead bodies in land belonging 
to another-^lnjiinction^Beoiirring right ^Easement--- 
Prescription, 

An owner of waste land cannot be held to haae 
been dispossessed by the mere faot that certain pet- 
BOS8 have been burying dead bodies in the land. 
At any rate, the possession of the owners is not affeot- 
ed in respect of that portion of the land in which 
there are no graves. 

The right of the owner of land to restrain persona 
from burying dead bodies iberein is a continually 
reourring right. 

The right to bury dead bodies in land belonging 
to another is not an easement recognised by the law 
and oannot be acquired by prescription. 
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Mr. Shamair Ghand, for the Appellants. 

Mr. Qhulam Basul, for the Bespondents. 

JUDGMENT. —In this case the plaintiffs, 
as members of the proprietary body of Karnal. 
sued for an injunction to restrain defendants 
1 to 3 from burying their dead in a certain 
plot of land 4 bighas, 12 biswas in area, which 
the plaintiffs said was Shamilatt as well as for 
a mandatory injunction for the removal of 
dead bodies already buried there. 

The defendants pleaded that they had been 
in possession of the land for a long time and 
had always been using it as a graveyard. 

The first Court found that the land be- 
longed to the plaintiffs, that it was not a 
public graveyard and that the existing graves 
were not more than 10 years old. It granted 
an injunction forbidding defendants 1 to 3 to 
inter their dead in the land in future. 

The District Judge on appeal found that 
the place had been used for burying purposes 
for probably about 20 years. Ho held that the 
plaintiffs had not proved any circumstances 
beyond bare ownership entitling them to an 
injunction and he accordingly dismissed the 
suit. The plaintiffs have presented a second 
appeal to this Court. 

It is contended for the respondents that the 
lower Appellate Court has given no finding 
on the question of the title to the land, but 
this is not correct. The learned District Judge 
clearly means to find that the land is Shamilat, 
and as the land is recorded as “ ahadi deh " 
there can be no doubt that it belongs to the 
whole of the proprietary body. 

It is next urged for the respondents that 
they have been in adverse possession for more 
than 12 years, but this contention also I can- 
not agree with. The land is waste, and the 
owners have not been dispossessed merely 
because the defendants have been burying their 
dead there. At any rate, the possession of the 
owners is not affected in respect of that por- 
tion of the land in which there are no graves. 

Another argument advanced is that the suit 
should have been brought within six years from 
the time when the defendants began using 
the land as a burial ground, and that, not 

I c-ao 


having been brought within that period, it is 
time-barred This argument has no loroe as 
the plaintiffs are not pressing their claim for 
an injunction for the removal of the bodies 
which have been buried in the disputed land. 
Their right to sue to restrain the defendants 
from burying bodies there in future is a con- 
tinually recurring right, and this claim is not 
barred. 

The reasons given by the learned District 
Judge for refusing an injunction are that the 
land is of no use to the owners and that the 
advantage to them in granting the injunction 
is out of all proportion to the distress that it 
would inflict on the defendants. But there 
is a regular graveyard elsewhere, and when it 
has been found that the land in dispute is not 
a regular graveyard, that it has been used by 
the defendants for burying their dead for only 
about 20 years and that it belongs to the 
proprietary body of Karnal and not to the 
defendants, the fact that the latter would be 
distressed or annoyed at being forbidden to 
bury their dead there in future is immaterial. 
An injunction prohibiting them from doing 
what they have no right to do is not to be 
refused merely because it would distress them. 
The learned District Judge has remarked at 
the end of his judgment that if the case were 
remanded the defendants might be able to 
prove that they had used the land for burying 
purposes for more than the statutory period, 
but his view that they could acquire by pros- 
cription a right to bury the dead in land belong- 
ing to other persons is not correct. In Oopal 
Krishna Sil v. Abdul Smad Chaudhun (1), 
cited by Counsel for the appellants, it was 
held that such an easement is unknown to the 
law. 

The fact that the proprietors have no 
present use for the land is also not a reason 
for refusing an injunction. The laud is just 
outside the town of Karnal, and it is impossible 
to say that the proprietors might not require 
it at some time for building or other purposes. 
At any rate, they are entitled to protect their 
rights, and to prevent persons to whom the 
land does not belong from using it as a 
graveyard, and they are not precluded from 
doing so by the fact that they did not object 
to bodies being buried there on previous 

(1) 66 Tnd. 0a«. 640; 34 C. h J. 319, 
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occasions. To refuse an injunctiion in this 
case would be tantamount to extin?<uisliiDg 
the owners' rights in the land altogether. 

I accordingly accept the appeal, reverse the 
decree of the lower Appellate, Court, and 
restore that of the first Court. Defendants 1 
to 3 will pay the plaintiffs* costs in this Court 
and the lower Appellate Court. Costs in the 
first Court will bo paid as directed by that 
Court. 

z. K. Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Miscellaneous Petition No. 22.B. of 1923. 

November 3, 1923. 

Present : — Mr. Prideaux, A. J. C., and 
Mr. Kinkhede, A. J. C. 

PADAMRAJ PHULOHAND and another 
—Plaintiffs —Applicants 

versus 

MIT3DIE BHU3HAN KESHA, Ltd. 

Branch Amraoti, and another — 
Defendants — Non-Applicants. 

Liviitation Act ilX of 1908) s. d^A'^Wrong legal 
advice, whether mfficient ground fm' extension ^Discre- 
tion in allo^vifig time-barrcd appeals, token tohe eccer- 
cised. 

A wrong legal advice about the period of limita. 
lion IS not a BufiSolent ground for extension of period 
under e. 6-A of the Limitation Act. [p. 156, ool. 1.] 

When the time for appealing is once paaaed, a very 
valuable right ia aeoured to the auooeasful litigant 
and the Court must, therefore, b3 fully aatiafiad of 
the justice of the grounds on which it ia sought to 
obtain an extension of time for attacking the decree 
and thus perhaps depriving the succeaaful litigant 
of the advantages whioh he has obtained, [p. 155. 
ool. 2.] 

Application for leave to appeal to His 
Majesty in Council against the decision of 
the Bench in First Appeal No. 67 -B of 1921, 
dated 23rd February 1923. 


Mr. M. B. Niyogi, for the Applicants. 

Messrs. P. N. Rudra and B. B. Jaywant, 
for the Non- Applicants. 

ORDER --This is an application for leave 
to appeal to His* Majesty in the Privy Council 
against the judgment, dated 23rd February, 
1923, of a Bench of this Court in F.A. No. 67-B 
of 1921. The petition was presented on 16th 
July 1923, i.e., on the 143rd day counted from 
the date of the judgment. The applicants have, 
therefore, to account for a delay of 52 days, 
but as on tho 90th day the Court was closed 
on account of Civil Vacation and it reopened 
on 16th June 1923 the actual period of delay 
to be accounted for was 29 days, i.e„ between 
the 16th of June and 16th of July 1923. 
Originally, the period as proscribed by Article 
179 of the Schedule attached to the Limita- 
tion Act was 6 months. By amendment Act 
XKVI of 1920, which came into force on 1st 
January 1921, the period was curtailed to 90 
days. Hence the application is prima facie 
barred by limitation. 

The applicants have stated in the 
petition tfnd the affidavit of applicant No. 2, 
Dharamohand, filed along with it, that the 
cause of the delay was the mistaken advice 
which Dharamohand got from some pleader of 
the Amraoti District Court, to the effect that 
the application could be made in 6 months. 
Tho applicants submitted that, being misled by 
the ill advice, they could not file the petition in 
time and that the delay may, under the circum- 
stance, be therefore condoned, and the appli- 
cation treated as presented within time by 
extending limitation under the powers vested 
in this Court under section 6 A of the limi- 
tation Act. On behalf of the non-applicants it 
is strenuously contended that thay acquired a 
very valuable right as soon as the limitation 
period expired and that that right should not 
be taken away from them unless very strong 
and cogent reasons are assigned for the delay. 
It is also urged that the bad legal advice does 
not constitute sufficient cause for excusing the 
delay. 

We have scrutinized the terms of tie 
affidavit filed, and we find that it does not 
clearly state the several facts that were 
necessary to convince us as to the bona fides 
of the belief alleged to have been generated in 
the mind of the applicant No. 2 by the ill 
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advioo he from a District Court Pleader. 
The applicants were represented in the First 
Appeal by an eminent Counsel practisinf? in 
this Court who, we presume, was conversant 
with the provisions of the new amended Act 
(XXVI of 1920), and, if the applicants instead 
of consulting him or any other lawyer practis- 
ing in this Court who had frequent occasions 
to deal with petitions for leave to appeal 
to His Majesty in the Privy Council, go and 
consult a District Court practitioner, who 
may not have had occasion to deal with the 
matter, they must thank themselves for the 
mistake. We think that the mistake was 
one which, with due care and attention, the 
applicants could have avoided. The applicants 
do not, for reasons best known to themselves, 
like to disclose the name of the pleader whoso 
ill advice they say had misled them. We 
cannot, therefore, accept the statement'of facts 
alleged in the affidavit as a true statement of 
facts that really prevented the applicants 
from making this petition within the time 
limited by the amended law of limitation. 

We think that the non-applicants* con- 
tention that this valuable right should not be 
lightly taken away, has great force, supported 
as it is by a long series of decisions both 
English and Indian. 

In In re Coles and Bavenshear (l), Collins, 
M. R., held that “ where through a mistake of 
Counsel as to tlio effect of certain provi- 
sions of law an appeal was not brought 
until after the expiration of the time thereby 
allowed for appealing there was no sufficient 
ground for granting special leave to appeal." 
That learned Judge quoted, at page 5 of the 
report, what Lord Halsbury, L. C , said in the 
case of In re Helsby (2) “ The rule gives the 
Court power under special ciroustances to 
extend the time for appealing. Here there 
ar^ in my opinion no special circumstances. A 
mistake was made by a clerk of the 
appellants’ Solicitors. If that is a 
‘ special circumstance ’ then in every 
case in which a blunder has been made 
about the time for appealing the time ought 
to bo extended. T do not tliink that is the 
meaning of the rulo." The following obsor- 

(1) (1907) 1 K.B. 1 ; 76 D. J. K. B. ‘i7 ; 96 L. T. 
760 ; 23 T. L. K. 82. 

(2) (1894) 1 Q. B. 742 ; 63 h. J. Q. B. 265 ; 9 R. 189 
70 L. T. 144 ; 42 W. B. 218 ; 1 ManBon 4. 


vations of late James, L. J., were also quoted 
with approval : “ that a party has a vested 
right in an order of the Court in his favour, 
and ought not to be deprived of an advantage 
given to him by the rules unless there has 
l)een on his part some conduct raising an 
equity against him, or in a case of inevitable 
accident. I cannot see that a mistake made 
by the Solicitor of the party who is applying 
for an extension of time is a sufficient ground 
for extending it." It will thus be seen that 
whether the mistake be of the clerk or of 
the Counsel, that does not make any difference 
in principle. 

This principle has received ample recognition 
at the hands of the Indian Courts also, and 
we would only cite Bcihn Ganesh Deshmtikh v. 
Sitarani Martand (3), Karsanda^ Dharmasey v. 
Bai Oangahal (4), where Sir Lawrence Jenkins 
pointed out that, “ when the time for appealing 
is once passed a very valuable right is 
secured to the successful litigant, and the 
Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought to 
obtain an extension of time for attacking the 
decree and thus perhaps depriving the success- 
ful litigant of the advantages which he has 
obtained.*’ 

We entirely concur in this statement of the 
law. Particularly as we are not satisfied as 
to the tiid.h of the allegations in the affidavit 
much less of the bono fules thereof, we 
decline to exercise our discretion in favour of 
tho applicants who seem to be negligent in 
the extreme. Compare Vithia v. Suya (5), 
Keilarnath v, Zumbeiial^ (6) 

The application stands dismissed with costs. 
We fix Rs 50 as Counsel’s fee in this petition 
for each of the non-applicants. 

G. R. D. .4pplica^on dismissed, 

(8) 86 Ind. Gas. 489 ; 41 B. 16; IB Bom. L. R. 761. 

(4) B, 329 at p. 980 ; 7 Bom. L. R. 966. 

(6) 1 Ind. OaB. 904; 6 N. L R. 25. 

(6) 87 Ind. Gas. 603; 12 N. L. R. 171. 
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MADRAS HIGH COURT. 

Original Sidr Appeal No. 106 of 1922. 

November 14, 1923. 

Present : — Sir. Walter ^^alis Schwabe, 

K. C., Chief Justioe, and Mr. Justioe Waller. 

P. VBNKATAOHALAM CHETTY-Defen- 
DANT— Appellant 
versus 

P. S. GOVINDASWAMI NAICKER— 
Plaintiff— Respondent. 

Wtll-'GiJt^GonsimcUon of document --Will or gift. 

If, ander a dooamant pnrportiag to be a gift and 
handed over to the alleged donee, the dooee gets 
nothing until the death of the donor, there is no die- 
poaal of any immediate rights of possession or any 
immediate interest in the property, the document is 
a W ill and not a deed of gift. 

The fact that the document purports to reserve a 
life interest in the property to the donor is not a 
deoisivt oiroumsttinoe against its being a W.iU. 

Appeal against the judgment of Mr. Justice 
Kumaraswami Sastry, dated the 30th day of 
August, 1922, in the exercise of Ordinary 
Original Testamentary Jurisdiction of the High 
Court in T. O. S. No. 11 of 1921. 

Messrs. B, Sitararna Eao^ K, P. Bama- 
krishna Iyer and K, B. Banganada Iyer, for 
the Appellant. 

Mr. M, K, Doraisawmy Aiyer, for the 
Respondent. 

JUDGMENT. 

- The Chief Justice. — ^This is an appeal 
from a judgment of Kumaraswami Sastry, J., 
in which be found that a document dated 
November ICth, 1913, described as a gift-deed 
was in fact a Will. He found that it was duly 
executed and declined to go into the question 
whether certain property which passed under 
that document bad been disposed of between 
the date of the Will and that of the death of 
the testatrix. There was ample evidence as 
to the execution of the document, three wit> 
nesses bting called who swore that they saw 
the testatrix afiix her mark in their presence. 
He believed that evidence and 1 can find no 


reason for suggesting that that decision is 
wrong. The question whether the document 
is a Will or a gift is more difficult. It is con- 
tended that it is in effect a deed of gift operat- 
ing in presejiti and not a Will at all, and that 
as it is a deed of gift in respect of immoveable 
property which has not been registered, it is 
void and has no effect. A Will is defined in 
section 3 of the Probate and Administration 
Act, V of 1881, as, — 

“the legal declaration of the intentions of 
the testator with respect to his property 
which he desires to be carried into effect 
after his death.'* 

This document which, as I have said, is 
described as a gift deed, purports to dispose of 
part of a house. The relevant portions of 
the document are as follows : — 

** You shall yourself after my life time, use 
and enjoy the two rooms built on the 
ground of the house Municipal No. 11 
* * * I shall myself enjoy the rent in 

respect of those two rooms as long as I 
may be alive. You shall yourself use 
and enjoy after my life-time that rent 
and that ground and the two rooms from 
son to grandson and so on in succession 
with power to gift, mortgage, exchange, 
and sale. No one has any right to or 
interest in those rooms. To this effect is 
the gift-deed document executed and given 
in respect of the aforesaid two rooms 
and their ground." 

In form it is a deed of gift and not a Will, 
but in fact it is a declaration of the intentions 
of the donor with respect to her property 
which she desires to be carried into effect after 
her death, because there is no disposal of any 
immediate rights of possession or any iin- 
mediate interest in the property. The fact 
that the document purports to reserve a life 
interest in the property to the donor is an 
argument against its being a Will, but, as was 
pointed out by the Privy Council in Thakur 
Ishri Singh v. Thakur Baldeo Singh (1), no 
great attention need be paid to that, because 
it is a frequent thing in this country to find 

(1) 10 G. 792 at p. 802 ; 11 1 A. 185 ; 8 Ind. Jar. 
881 ; 4 Sar. P. 0. J. 62b: Uaflque and Jackson's P. 0* 
N. W. 79; 5 Ind. Deo. (N. B.) 681 
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documents which are in fact Wills in terms 
making dear that the person disposing of the 
property reserves a life or immediate interest 
in the property. The various things to con- 
sider in arriving at a decision as to whether a 
document is a Will or a gift are discussed in 
that judgment on page 800. The document 
before their Lordships was different to this, but 
there were certain matters in common between 
the two which were relied upon by their Lord- 
ships, and, in particular, the fact that the docu- 
ment in that case did not purport to give to 
anybody any possessory or present interest 
until the death of the donor. A clear instance 
of a document which should be held to be a 
gift or a deed of settlement, and not a Will, is 
to be found in the case of Bajammal v. 
Authiammal (2), where the donor gave to his 
wife and daughter-in-law, the latter of whom 
was claiming maintenance, some property and 
provided that that property during his life time 
should be held by the donees for him, that 
they should receive lls. 6 per month until his 
death and that after his death they should 
have the property absolutely. It was held 
that that was a deed of gift and not a Will. 
We have to consider the proper interpretation 
of this document, and I have come to the 
conclusion that it is really a Will and not a 
deed of gift, and I mainly base that view on 
the fact that the donee gets nothing until the 
death of the doner. It is true that the docu- 
ment was handed over to the donee, but I 
ffnd nothing inconsistent with its being a 
Will in that fact. 

Lastly, it is contended that the legacy 
granted by this Will has been redeemed by 
reason of the property having been sold after 
the date of the Will to the defendant. 1 am 
not clear on the judgment whether the 
\parned Judge intended to give any decision on 
that point. It is said that it is covered by 
the sale-deed Ex. II whereby the testatrix 
sold certain property to the defendant. I am 
not satisfied that it is covered by it; in fact, on 
an examination of the documents and the fur- 
ther evidence, it seems clear that it is not. 
But that is a matter which it is not necessary 
to decide now. If and when the legatee 
tries to obtain possession of the property, 

U) 7 ind. Caa. 857; 88 M. 804; 20 M. L. J. 619; 8 

M* U T. 186. 


there is nothing in this judgment or in the 
judgment of the Court below to prevent the 
defendant, if so advised, from setting up that 
this legacy has been in fact redeemed. 

The appeal will be dismissed with costs. 

Waller, J.-- I agree. I would only add 
that in my opinion the question whether the 
testatrix had power to dispose of the pro- 
perty does not arise in a proceeding of this 
kind. 

s. D. Appeal dismissed. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Civil AppBial No. 29 of 1923. 

January 29, 1924, 

Present : — Mr. Wazir Hassan, A. J. 0. 
MANNI LAL— Plaintiff— Appellant 
versus 

SHEO BARAN and others— Defendants 
—Respondents. 

Civil Procedure Code {Ad V of 1908), 0. /X, r 9— 
Dismissal of suit for default— Re storaiioUt application 
for-^Sufficient cause--Duty of Court— Rules of proce^ 
dure, object of, 

Whare a suit is diepaiased in default and an appli- 
cation is made for the restoration of the anit, the 
Conct ought to institute an enquiry into the merits 
of the applioatlon and should not surreoder its 
jnriadiotion to the diotation of the defendant. 

On a suit beiog celled on for hearing plaintiff's 
agent after informing the Reader of the Court, went 
to oall Counsel who was present in the oompound 
of the Ooart, but before the agent or Counsel could 
return to the Court-room the suit was dismissed for 
default. On an application for restoration of the 
salt being made tbe defendant agreed to the resto- 
ration of the suit providod the plaintiff paid Rs. 800 
to him The Court made an order in aooordanoe 
with the terms proposed by the defendant ; 
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lUld (1) tha* the Buit should not have been dis. 
missed without waiting lot plaintifl's agent ot 
Counael; 


(2) that the Oourfc should not have ^ passed the 
order for reetoratioa at the dictation o! the 
defendant ; 

^8) that there was sufBoient cause for restoration 
of the suit without imposing any conditions on the 
plaintiff. 

Rules of procedure ate not made for tho purpose 
of hiuderlng justice. 


Mrajit PnUap Ikihadar Sahi y. £«’«»• 

Tnd Cas 747 • 60 I. A. 188 at p. 191 ; 91 A. Tj. J.'564 , 
4 P L T. 447 ; &) A. L. B. (P- 0.) 1V8 : 1 P. E. R. 
846 - 9 Pal. 676 : 88 M. L. 1.398 ; 46 M. L. J. 678 ; 
18 L. W. 798 ; 96 Bom. E. B. 1369 : 38 0. W. N. 977 
(P. 0.), followed. 


Appeal against the decree of the Sub- Judge, 
Fyzabad, dated the 6th April, 1923. 

Mr. J. K. Banerji, holding' briei ol Mr, 
Bosdeo Lai, for tho Appellant. 


Mr. Ghulam Jlusain, for the Respondents 
Nos. 3 and i. 

a. 

Order.— This is a plaintiff’s appeal. It 
arises out of a suit for tho recovery of posses- 
sion of certain immoveable property. Tho 
suit was instituted on the 30bh May 1921 and 
was valued at Es. 6,000. After many adjourn- 
ments due to the absence of tho defendants, 
issues came to he framed on the 22nd 
November 1921. The first issue was as to 
limitation and involved questions as to tho 
date of the plaintiff’s birth. The 17th 
December 1921 was fixed for tho plaintiff’s 
evidence on that issue. The evidence, however, 
began on the 31st January 1922. On that 
date the plaintiff examined three witnesses. 
The ease was again adjourned. On the 23rd 
February 1922 the plaintiff examined one 
more witness and closed his evidence. On the 
same day the defendants examined throe wit- 
nesses on their side. The case was then 
adjourned to the 27 th March 1922 when the 
defendants examined one more witness. It 
was again adjourned for the 26th April 1922. 
On that date tho defendants examined more 
witnesses and the 5th July 1922 was fixed for 
further evidcuco. When the case came up for 
hearing on that date the plaintiff was found to 
bo absent. His suit was dismissed for default. 
The Court professed to have acted under 
0. X.V1I, r. 2, of the Code of C^vil Proce- 


dure. On fclie following day the plainfeiff appli- 
ed for restoration of his suit to its original 
number. This application was accompanied 
with an affidavit. It came to be decided on the 
26th November 1922. The defendants express- 
ed their consent bo the restoration of the plaint- 
iff’s suit provided he paid them a sum of 
Ks. 300. The Court without exercising its own 
judgment accepted the defendants* terms and 
ordered the restoration of the suit on condition 
of the plaintiff's paying the sum mentioned 
above at any time previous to tho date of hear- 
ing following the order. Tho 15bh January 1923 
was then fixed for the defendants* further 
evidence. On that date the plaintiff asked for 
time for payment of the sum which he had 
been ordered to pay on tho 25th November 
1922. Time was granted to him and the 26bh 
February 1923 was fixed in the case. The 
plaintiff paid Bs. 90 to tho defendants and the 
case was adjourned to the 6th April 1923. On 
the last mentioned date the plaintiff asked for 
more time. The Court refused the prayer and 
dismissed the suit for the reason that the 
plaintiff had failed bo pay tho costs as pre- 
viously ordered. 

Now tho real question for determination is 
whether the Court below was right in passing 
its order of the 25th November 1922. I am 
of opinion that it was not. It should have in- 
stituted an inquiry into the merits of the 
application of tho Cth July 1922 and not 
surrendered its jurisdiction to the dictation of 
the defendants. Indeed, the order of the Court 
to the 26th November 1922 discloses the fact 
that the Court was prepared to accept the 
truth of the allegations in the affidavit accom- 
panying the application. The affidavit was a 
short and simple one. It stated that tho 
plaintiff ’s Counsel appeared in the Court-room 
several times and was awaiting for the call of 
hisioase in the compound of the Court building^, 
that as soon as the case was called up the pairo- 
k<ir informed tho Beader of tho Court, went 
out to bi-ing bis pleader and brought him back 
and finally that as soon as the pleader appeared 
it was found that the case had been dismissed 
in default. The Court says : “ The applicant 
swears that his Vakil was somewhere outside 
the Court buildings but did not appear when 
the case was called. ” . 

Tho plaintiff had throughout been diligent 
in the prosecution of bis suit. He gave evi- 
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donee and appeared all through while the evi- 
dence of the defendants * witnesses was being 
recorded and the case was at that stage when 
on the 6th July 1922 this unfortunate order 
was passed. The plaintiff had engaged a 
Counsel who, according to the affidavit, was 
present for tl^e most part of the time in the 
Court-room itself but at the precise moment 
when this particular case was called up for 
hearing he happened to be outside the Court. 
The plaintiff's pairokar rushes out of the Court- 
room to fetch him. Ho comes back but finds 
that the suit had been dismissed in default. 
To my mind, the facts stated above are prov- 
ed by the record and by the affidavit. There 
is no counter-affidavit and, as pointed out 
above, the Court below seems to be of the 
opinion that the affidavit filed on behalf of 
the plaintiff is not untrue It should always 
be borne in mind that, “ rules of Vi^ooeduro 
are not made for the purpose of hindering 
justice Indrajii Pratap Bahadar Sahi v. 
Amar Singh. (1) 

It was argued on behalf of the respondents 
that the plaintiff accepted the order of the 
26th November 1922 and offered to comply 
with it by paying a portion of the amounti of 
costs awarded against him by the Court 
below. In the circumstances in which the 
plaintiff was placed by the order of the Court, 
he had no choice loft. In any event, an order 
which to my mind was wholly improper 
and is now being challenged before me can- 
not be condoned by reason of the plaintiff's 
acquiescence in it for some time and, in the 
circumstances, over which he had no control. 

I, therefore, allow the appeal, set aside the 
decree of the lower Court and remand the 
case to that Court with directions that it be 
restored in the register of the pending suits 
in that Court and bo decided according to law. 
The appellant will have his costs from the 
respondents in this Court. The other costs 
will abide the event 

z. K. Appeal allowed. 

(l) 74 Ind. 747 ; 60 I. A. 183 ; 0. R. P. 191 ; 2l 
A. L. J. 664; 4 P. L T. 447 (1993) A. I. R. (P. 0 ) 138 
1 P. L. B. 846 ; 3 Pat. G76; 83 M. L. T. 238 ; 46 
M. L. J. 678 ; 18 L W. 728 ; 96 Bom. L. R 1969 ; 
98 0. W. N.377 (P. 0.) 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1689 of 1923. 

February 1, 1924. 

Present: — Mr. Justice Moti Sagar. 

UDI— Defendant -Appellant 
versus 

MARU MAL— Plaintiff -Respondent. 

TAmitation Act {TX of 190^), Sch. 1, Art. 144 — Ad- 
verse posseman—CO'Sliarers-^Transfcrcc from co-jliarcr, 
svit by, to recover p'tssession ^Limitation. 

Tq tha oaae of oo sharers the possession of one oo- 
sharer Is the pDSse^sioa of all, and if one of them 
sets up a presorlptlve title against the otberi, he 
must prove that his possession was openly hostile to 
the latter and that it could not be lawfully referred 
to a legal title as co-sharer. 


But a transferee or an assignee from a oo.sharar 
does not by the mare faot of transfer or assigument 
become a oo-sharer if his rights as such are denied 
by the other oo-sharers A suit by such transferee 
or asignee to recover possession of the share transfer- 
red to him from the oo sharers of his transferor or 
assignor mu^t, therefore, he brought within twelve 
years of the date of the transfer or assignment in 
his favour. 

Second Appeal against the decree of the 
Senior Sub-Judge, Karnal, da*!ed the 12th 
May 19-3. 

Mr. Shamair Ghand, for the Appellant. 

Lala Mehr Chand Mahcijan, for the Res- 
pondent. 

JUDGMENT . — After hearing arguments 
on both sides I am of opinion that this 
apppeal must succeed. The suit was one 
for possession of a 1/lOth share in a certin 
bouse at Panipat which the plaintiff claimed 
to have purchased from one Taiji by a sale- 
deed executed by the latter in his favour 
on the 23rd of February 1897. The defen- 
dants who are the other co sharers, denied 
that Taiji had any share in the house or 
that he had sold it to the plaintiff. It was 
further contedned that the suit was barred by 
limitation, inasmuch as the plaintiff had 
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never been in possession of the share in 
dispute from the date of its purchase. The 
trial Court did not give any findings on the 
merits but dismissed the suit on the prelimi- 
nary ground that it was barred by limitation. 
On appeal the learned Senior Sub-Judge came 
to a contrary finding and held that it had been 
pro ved that the plaintiff had been in joint 
possession of another l|5th share in this 
house with the defendants and that oon« 
sequentlyno question of limitation arose in 
this case. He further held that if Taiji was 
a co-sharer the plaintiff, as his assignee, 
would also be a co-sharer and the fact 
that he had not been in possession from tlie 
date of the sale would not be of much conse- 
quence. He accordingly accepted the appeal 
and remanded the case to the Court of first 
instance for decision on the merits. Against 
this decision the defendants have come up in 
second appeal to this Court through 
Mr. Shamair Chand and I have heard Mr. 
Mehr Chand Mahajan on behalf of the 
respondent. 

It is argued by Mr. Shamair Chand that 
the finding of the learned Senior Sub-Judge 
that the plaintiff was in joint possession of a 
l/6th share in this house with the other co- 
sharers is not based on any evidence and must, 
therefore, be set aside. Mr Mehr Chand 
Mahajan, on the other hand, contends that 
there is evidence on record in support of this 
finding and that the finding being one of fact 
cannot be impugned in Second appeal. I have 
carefully read the evidence on which reliance 
has been placed by Mr. Mehr Chand and I 
am unable to agree with him that it supports 
his contention. It is true that some witnesses 
have stated that the plaintiff sold a l/5th 
share in the house to one Sultan Singh and 
that the latter sold it in turn to Bamji Lai 
and Moti, defendants ; but it is not at all 
clear how the plaintiff acquired this share. 
It is stated that this share originally belonged 
to one Khairati, and that he transferred it to 
the plaintflf. There is neither any sale deed on 
the record, nor any other oral evidence from 
which the fact of this alleged sale could be 
deduced. In any case, the evidence relied 
on in no way proves the plaintiff’s contention 
that he or his successors in interest have 
ever been in possession of this l|5th share. 
I must, therefore, hold that the finding of 


the learned Senior Sub -Judge is not based on 
any evidence and that it has not been estab- 
lished that the plaintiff has been in possession 
of any portion of the house in dispute since 
the date of his purchase. 

No authority has been cited by the learned 
Vakil for the respondents in support of his 
next contention that the plaintiff, as an assig- 
nee, has the same rights and privileges 
which his assignor had in the property. It is 
true that in the case of co sharers the 
possession of one co-sharer is the possession 
of all and that if one of them sets up a 
prescriptive title against the others he 
must prove that his possession was openly 
hostile and that it could not be lawfully refer- 
red to a legal title as co-sharer ; but I fail to 
understand how a transferee or an assignee 
can, by the mere fact of transfer or assign- 
ment, become a co-sharer if his rights as such 
are denied by the other co- sharers. It is 
beyond doubt that if the assignor has not 
transferred possession of the property assigned 
to his assignee the latter, in order to succeed 
in a suit for possession, must sue within 12 
years from the date of his assignment, and 
that a suit against his assignor would be bar- 
rod if he comes into Court after that period. 
It would be absurd to hold that the claim 
which would obviously be barred against the 
assignor would be within limitation if brought 
against the other co-sharers, who do not even 
recognize the right of the assignor to assign in 
favour of a third party. In my opinion there 
is no force in this contention, and I must 
overrule it 

Finally, it was contended by Mr. Mohr 
Chand that the site in dispute was a vacant 
piece of land and that the case was, therefore, 
governed by the principle that possession went 
with title. This contention, however, is nega- 
tived by the plaintiffs’ own allegation in the 
plaint whore he stated that the property in 
suit was not a vacant site, but a residential 
house. In my opinion the plaintiff has 
entirely failed to prove his possession within 
12 years prior to the institution of the suit, 
and the claim is clearly barred by limitation. 

I accept the appeal and dismiss the plaint- 
iffs’ suit with costs throughout. 

z. K. Appeal allowed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1000 of 1923. 

January 15, 1922. 

Present : — Mr. Justice Zafar Ali. 

OHHANGA, AND HARNA— Plaintiffs 
—Appellants 
versus 

JAI LAU— Defendant— Respondent. 

HindAi Law^Adoption^Adopled sofi. whether divest- 
ed of property inherited from natural father^Onhj son 
of deceased fattier^ whether can he adopted. 

The rule of Hindu Law aooordlng to whioh an 
adopted son Is deprived of the eight of suooession in 
his natural family does not apply where suooeasion 
to the natural father's estate precedes the adoption. 

Obiter 'The ado| tion of a married orphan who 
Is the only son of his natural father is not valid 
aooordlng to Hindu Law. 

Second Appeal from the decree of the Dis- 
trict Judi^e, Karnal, dated the 29th January 
1923, affirming that of the Munsif, 1st class, 
Sonepat, District Robtak, dated the 30th 
October 1922, dismissing the claim with costs. 

Mr. Mukand Lai Puri, for the Appellants. 

Mr. Shamair Chand, Advocate for the 
Respondent. 

JUDGMENT. — It can hardly be said that 
a question of law is involved in this second 
apppeal and if there is a question of custom, 
the appeal is not competent as there is no 
certificate. The facts are few and simple, and 
are briefly as below: — 

The plaintiffs who are Jat agriculturists are 
the surviving brothers of Hira, the father of 
the defendant Jai Lai. On the death of Hira, 
Jai Lai, his only son, succeeded to his estate 
whioh was duly mutated in his name. Some- 
time after that, Nihal, a first cousin of Hira, 
adopted Jai Lai as his son by a registered deed 
dated the 19th April 1917. Jai Lars uncles, 
the plaintiffs, then moved the Revenue autho- 
rities for mutating his land in their names 
stating that he had lost his right to his natural 
father’s inheritance in consequence of adoption 
by Nihal, but the mutation was refused. In 
the order refusing the mutation Jai Lai’s 
I o-ai 


reply to his uncle’s claim was stated to be 
that he could give up Hira’s land on succeed- 
ing to Nihal’s estate which he had not so far 
done. Nihal died in 1921 and Jai Lai then 
succeeded to his estate. The plaintiffs brought 
this suit foi possession of Hira’s land on the 
old ground that Jai Lai had lost his right to 
succeed to it. But he had succeeded to it be- 
fore the adoption and, therefore, there was no 
question of losing the right of succession. The 
real question was whether, by virtue of the 
adoption* whioh took place subsequently to the 
succession, he could be divested of the prop- 
erty which had already devolved upon him 
on the death of his natural father. The rule 
of Hindu Law or custom according to whioh 
an adopted son is deprived of the right of 
inheritance in his natural family cannot 
apply where succession to the natural father’s 
estate precedes the adoption. The plaint- 
iffs in order to succeed in their suit should 
have established a special custom by whioh 
the defendant was liable to be divested of 
the property that had devolved upon him 
before the adoption. On this point they 
examined only two witnesses neither of whom 
had been adopted after the death of his 
natural father and deposed that ho gave up 
the lands of his natural father on being 
adopted. This evidence, coupled with Jai Lai’s 
own statement before the Revenue Officer 
cited in the order of mutation, has been con- 
sidered by the Courts below insufficient to 
establish a general rule of custom and that 
finding cannot be interfered with. Further, 
it may be remarked that the adoption of a 
married orphan who was the only son of his 
natural father was not valid according to 
Hindu Law. 

The appeal fails and is dismissed with 
costs. 

z. K. 
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CALCUTTA HIGH COURT. 

Civil Edlb No. 949 op 1923. 

January 17, 1924. 

Present ; — Mr. Justice Suhrawardy. 
GOLAK CHANDKA NUNDY -Defendant 
No. i— Petitioner 

versus 

NISHI CHANDEA SIL and others 
Opposite Parties. 

Pleadings ^Dccr^e can he givien only on case made hy 
plaintiff -^Amendment. 

Ko Judge should give a decree to a plaintifi on a 
case which is not made In the plaint. If the Judge 
disbelieves the case as made in the plaint he should 
dismiss the suit ; or io the interest of justice he 
may give the plaintiff an opportunity to amend the 
plaint. 

Babu Chandra Sekhar Sen, for the Peti- 
tioner. 

Babu Narendra Kumar Das, for the Oppo- 
site Parties. 

JUDGMENT. — Two grounds have been 
taken in this case. The first is that the 
learned Judge was wrong in giving a decree to 
the plaintiff on a case which was not made in 
the plaint. This has prejudiced the defendant 
as he was unable to meet the plaintiff’s case 
as placed before the Judge and accepted by 
him. The allegations in the plaint are to the 
efi^ect that 'the plaintiff had some money 
deposited with defendant No. 2 and that the 
plaintiff had taken Es. 100 out of the money 
in order to pay certain taxes on timber cut by 
him. With regard to this case the Judge 
observes as follows: ‘‘This 'Rs. 100 describ- 
ed as plaintiff’s money kept in deposit with 
defendant No. 2, but defendant No. 1 took 
that as a loan from defendant No. 2 and 
then promises to pay to the plaintiff. This 
of course is not proved."' Having disbeliev- 
ed the plaintiff’s case as set out in the 
plaint, the learned Judge proceeds to deter- 
mine whether anything is due to the plaintiff 
from defendant No. 1 and he finds that 
Rs. 100 was due from the defendant No 1 
to the plaintiff on account of taxes on timber 
cut from the forest belonging jointly to the 
plaintiff and one Latifa Khatun. His further 
finding is that the defendant promised to pay 
this Rs. 100 to the plaintiff and he gave the 
]daintiff a decree. In my opinion, this is not 


the correct procedure to follow. If the Judge 
disbelieved the case as made in the plaint, his 
course was to dismiss the suit ; or, if he was 
of opinion thatiin the interest of justice the 
plaintiff should be given an opportunity to 
amend the plaint, he should have given that 
permission so that the defendant might have 
notice of the case alleged against him and 
opportunity to meet it. 

The second point is that on the findings of 
the Judge the suit is not cognizable by the 
Small Cause Court. The Judge has found 
that the money was payable to the plaintiff on 
account of taxes on timber cut. On the 
authority of the decision of this Court in the 
oases of Abdulah Sarkar v. Asraf All Man- 
dal (1) and Bands All Fakir v. A mud Sarkar 
(2) it is contended that a suit for recovery of 
royalty on timber out is not cognizable by a 
Court of Small Causes. I do not know what 
the real contest between the parties was as it 
has not been disclosed on account of the 
plaintiff nob making out this case in the 
plaint. This point really depends upon the 
first contention of the petitioner. I think that 
the proper order that should be passed in this 
case is that the case should be remitted to 
the Court below with a direction that if the 
the Court is of opinion that the plaintiff has 
nob proved his case as made in the plaint, he 
should dismiss the suit, or if it be of opinion 
that the plaintiff should be given an opportu' 
nity for amending his plaint, he should give 
such leave and give the defendant an opportu- 
nity of taking all objections that he may be 
advised to take in respect of the amendment 
so made. 

The Rule is made absolute. Costs will abide 
the result. I assess the hearing fee at one 
gold mohur, 

s. D. Buie made absolute. 

V 

(1) 7 0. L. J. 161. 

(9) 96 Ind. Oas. 380 ; 19 0. W. N. 416; 20 0. L. J. 
227. 
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NANAK CHAND KISHORI LAL V. RAM SARUP QUJAR MAL 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1960 op 1923. 

January 14 1924. 

Present : -Mr. Justice Moti Sagar. 

Firm NANAK CHAND -KISHORI LAL— 
Plaintiff— Appellant, 

versus 

Firm RAM SARUP -GUJAR MAL— 
—Defendants— 'Respondents. 

Negotiable Instruments Act (XXVJ of IfiSl) a. 4— 
Pro-noU-^ Acknowledgment of debt — Assignmentt whstt is. 

Piaintlfl sued to recover a sum of money on the 
basis of a dooiim^nt which was fn the following 
terms:— 

**We have Bs. 900 of yours in deposit with us. 
We shall pay interest on it at the rate of ten annas 
per cent:" 

Heldt that the document did not oontain any 
un-oonditional undertaking to pay the principal sum 
of money and the only undertaking given was to pay 
Interest at the rate of ten annas per cent, ooupled 
with an acknowledgment of the debt ; it was not, 
thereforof ft promissory.note within the meaning of 
section 4 of the Negotiable Instruments Act. 

Assignment is a transfer of an estate or interest in 
property, and no particular words are necessary to 
efieot an assignment, provided the intention to 
transfer is clear from the language used. 

Eama Iyer v. Venkatachallam Patter, 80 M. 75 ; 

1 M. L. T. 829 ; 16 M. L. J. 664, relied on. 

The words "I have sold the document" are sufh- 
oient to efiect a complete assignment of the debt 
represented by the dooument. 

Second appeal from the decree of the Dis- 
trict Judge of Hissar, dated the 18th Septem- 
ber, 1923. 

Mr. Shamair Ghand, for the Appellant. 

Lala Nawal Kishore, for the Respondents. 

JUDGMENT. — One Prabhu Dayal bor- 
rowed a sum of Rs. 900 from one Bisham- 
bar Dyal and executed a pro-note in his 
favour on the 23rd of December 1913. 
On the 3rd of October 1916 ho paid a 
sum of Rs. 276 to Bisham bar Dyal and the 
latter on the 31st of August 1922 is alleg 
ed to have assigned the document to the 
present plaintiff who brought a suit on the 
basis thereof on the 3rd of October 1922, im- 
pleading both Prabhu Dyal and Bishembar 
Dyal as defendants. The suit was resisted by 
Prabhu Dyal on the ground that he had paid 
off the money due on this dooument to 
Bishambar Dyal and that nothing now re- 


mained due. He further contended that the 
dooument was not a pro-note and, therefore, 
not negotiable. The validity of the assignment 
was also challenged and it was contended 
that the plaintiff had no locus standi to sue. 
Bishambar Dyal at first admitted the claim 
but siisequently, after the issues had been 
framed, resiled from his previous statement 
and contended that the alleged assignment 
was not for valid consideration. The trial 
Court decreed the suit, holding that the alleg- 
ed repayment of the loan by Prabhu Dyal to 
Bishambar Dyal had not been established, 
that the document was a pro-note, and that 
the assignment was valid . 

On appeal the learned District Judge agreed 
with the Sub-Judge 8 finding that the evidence 
as to repayment was not at all convincing 
and that the defence subsequently put for- 
ward by Bishambar Dyal was false. On the 
other two questions, however, the finding of 
the learned District Judge was in favour of 
the defendants and it was held that the docu- 
ment was not a pro-note and that it had not 
been validly assigned to the plaintiff. As a 
result of this finding the suit was dismissed. 

Plaintiff has now come up in second appeal 
to this Court. I agree with the finding of the 
learned District Judge that the document is 
not a pro-note. A promissory-note is defined 
in section 4 of the Negotiable Instruments 
Act as an instrument in writing containing 
an unconditional undertaking signed by the 
maker to pay a certain sum of money to or to 
the order of the said person. The dooument 
in question in the present case is in the 
following terms : — “ Age rupai nau sau turn- 
hare hamare pas jama hainge, Biyaj dar 
das anne sainkra dengej* There can be no 
doubt that the document does not contain 
any unconditional undertaking to pay the 
principal sum of money and the only under- 
taking given is to pay interest at the 
rate of ton annas per cent, per mensem. 
The dooument clearly seems to be an acknow- 
ledgment of a debt and not a promissory-note 
within the meaning of section 4 of the Nego- 
tiable Instruments Act. 

The next question for consideration is 
whether the assignmcjit was valid or not. On 
this point I am unable to agree with the find- 
ing of the learned eludgo of the Court below 
that the words on the back of the dooument 
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amount merely to an endoreement and that 
they do not constitute a valid assignment in 
favour of the plaintiff. The endorsement in 
question is worded as follows “/s ruqqa ko 
wasul karne ka malik Nanak Chand haiga. 
Main ne ruqqa ko Nanak Chanel hath baichdia 
haiga. Dastkhai Bishamber Dyal, Miti Bhadon 
Sudi 9, Samat 1979.’* Immediately after 
follows another endorsement to the following 
effect: “Is ruqqa ke rupai biyaj Nanak Chand 
Ktshori Lai seti le lie, Dastkhat Bishambar 
DyaL Bupai Sab our hiyaj le lie. Dastkhat Bis- 
hiimbar Dayal, Bhadon Sudi^ 9 Sambat 1979.** 
The endorsement is also thumb-marked by 
Bishambar Dyal. In Wharton*s Law Lexicon 
an assignment is dehned as a transfer of an 
estate or interest in property and it is stated 
that the usual operative verb is “assign”, but 
any other word indicating an intention to 
make a complete transfer, for example, 

“ convey *’ will also amount to an assignment. 
In Bamalyer v. Venkatachellam Patter (l)the 
learned Judges observe that no particular 
words are necessary to effect a transfer if the 
intention to transfer is clear from the langu- 
age used. In section 130 of the Transfer of 
Property Act a transfer of an actionable claim 
can bo effected by the execution of an instru- 
ment in writing signed by the transferror and 
shall be considered to be complete and effec- 
tual upon the execution of such instrument. 
In the present case the words **ruqqa ko Nanak 
Gha'tid hath baich diya haiga'* clearly indicate 
that a complete assignment has been effected. 
In my opinion the assignment in writing was 
valid and it did give the plaintiff a right of 
suit upon the document in question. 

I accept the appeal and, setting aside the 
order of the Court below, decree the plaintiff’s 
suit with costs throughout. 

Z. K. 

(1) 30 M. 76 ; 1 M. L. T. 8J9 ; 16 M. L. J. 664. 


ALLAHABAD HIGH COURT. 

Second civil Appeal No. 1082 of 1922. 

January 21, 1924. 

Present : — Mr. Justice Stuart. 

Pandit ISH NAEAIN UPADHIA— 
Plaintiff —Appellant 
versus 

BAMESHAB LOHAB and another - 
Defendants,— Bbspondents. 

Allahabad High Cmirt Rules, Ch. JJI. r. Q—Aj)j[)i'al 
— Evidence, absence of — CeHificato not filed— Grenttui, 
wlijcther can he argucd-Cnstoni— Blachsmith, additions 
made by, to dwelling-- Zemindar, faikire of, to object— 
AcqutesceiKC- Renewal of additions. 

Rule 3 of Chapter 111 of the Allahabad High Court 
Bales is imperative, and unless the oertifioate 
required by the rule is present, the ground referred 
to in the rule cannot be argued in spite of the fact 
that the appeal has been admitted to a hearing, 
[p. 166, Ool. 1] 

When an addition made by a blacksmith to his 
dwelling is allowed to exist by the Zemindar without 
any objeotion for Beveral years, the presumption is 
not only that the Zemindar has acquiesced in the 
addition being made but that he has accepted it as a 
reasonable appurtenance of the blacksmith's dwell- 
ing, and if the construction comes to an end the 
latter has a right to replace it. [p. 165, Ool. 3] 

Second Appeal from a decree of the Sub- 
ordinate Judge of Jaunpur, dated the 17th of 
March 1922. 

Messrs. Haribans Sahai and S, S. Sastry, 
for the Appellant. 

Mr. Kumuda Prasad, for the Bespondents. 

JUDGMENT. — The plaintiff- appellant is 
the zemindar of village Sari. The defendants- 
respondents are two blacksmiths living in the 
same village. The plaintiff sued to ejeot the 
defendants from a saiban, a dalan and a shed 
on the allegation that these were recent 
constructions upon his land. The defend- 
ants are tenants and residents in the vil- 
lage in whioh they have a house. They 
carry on business as blacksmiths there. The 
Munsif found that one of these structures was 
an old one and dismissed the suit in respect 
of it. lie decreed the blacksmith’s ejectment 
from the two others. The blaeksmiths appeal- 
ed to the learned Subordinate Judge. The 
zemindar did not appeal in respect of the dis- 
missal of the portion of his suit. The learned 
Subordinate Judge decided as follows: — ^He 
found that the two structures from which the 
Munsif had ordered the defendants’ ejectment 
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were at least eight years old. He continued, 
** I am satished that these constructions were 
in the place of the old ones and so the plaint- 
iff did not protest when the new ones were 
built in place of the old ones and now owing 
to a criminal case he has lodged the suit." 
What he meant by the latter part of his find- 
ing was that the blacksmiths had got them- 
selves disliked by the zemindar by giving evi- 
dence in a criminal case contrary to his views. 
The learned Subordinate Judge then dismissed 
the whole of the suit. The zemindar has 
appealed in respect of the two buildings from 
which the Munsif ordered the blacksmiths to 
be ejected. He takes the position that there 
was no evidence on the record to support the 
finding that these two structures were made 
in the place of old ones. This ground of 
appeal is not open to him under the High 
Court rules — see Rule 3, Chapter HI, as no 
certificate is filed. 

'*If the ground of appeal is that there is in 
fact on the record no evidence or admission 
to support the decree, the ground shall so 
state, and shall further state specifically the 
material finding in support of which there is 
no evidence or admission on the record. 

"No appeal from an appellate decree present- 
ed by an Advocate, Attorney or Vakil shall be 
admitted on any such ground as is in this 
rule referred to, unless such Advocate, At- 
torney or Vakil certifies under his hand the 
memorandum of appeal that he has examined 
the record and that, in his opinion, such 
ground is well founded in fact." 

Now it is urged to me that as the appeal 
was admitted for hearing by a learned Judge 
of this Court it is not open to me to apply 
that rule and that, in any circumstances, I 
could permit the certificate to be filed now. 1 
read the rule as imperative. Unless the oerti- 
fidate is present the matter cannot be argued 
in spite of the fact that the appeal has been 
admitted to a hearing. It does not follow that 
the appeal was admitted on this ground, for 
there are other grounds which have been ar- 
gued. In respect of the second point that 1 
might allow the certificate to be filed now I 
note that this appeal was filed on the 10th of 
July 1922. The certificate should have been 
filed within, at the most, a few months. I 
hold a strong view that it is no use making 
rules unless one keeps them and that if a rule 


of this Court is disobeyed and the Court al- 
lows it, as I am asked to do, to be complied 
with some 18 months afterwards, the rule is 
not likely to be very effective, for it will al- 
ways bo possible to break the rule at first, 
and to comply with it two or three years 
afterwards. 

I now take the appeal upon the other 
points. It is urged by the learned Counsel for 
the appellant that on the finding of fact the 
appeal should succeed. His case is that ac- 
quiescence gives no title. This argument 
is beside the point. What I find the Sub- 
ordinate Judge to have concluded is this, that 
constructions similar to these had existed for 
some twelve years for the convenience of 
these blacksmiths upon the sites on which 
they now stand, and the only conclusions to 
be drawn from the fact that the blacksmiths 
worked in the village are that these construc- 
tions were for their use in carrying on their 
trade or business or in some way accessory to 
it. As the original constructions had been 
made many years ago the obvious presump- 
tion is that the zemindar , not only had ac- 
quiesced in their having been made but ac- 
cepted them as reasonable appurtenances of 
the blacksmiths’ dwellings and when those 
constructions came to an end the blacksmiths 
had every right to replace them as they were 
before. I find that they have replaced them 
as they were before on the finding of the 
learned Subordinate J udge. His conclusion is, 
therefore, correct and I dismiss this appeal 
with costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition 
No. 3470 OP 1923. 

November 16, 1923. 

Present : — Sir Walter Salis Schwabe, K. C., 
Chief Justice and Mr. Justice Ramesam. 

ANANTA LAL DAM ANI— Petitioner 
versus 

SURJIMULL MDRLIDHAR CHANDICK 
AND ANOTHER —RESPONDENTS 
Civtl i^roccdiin' Codt.‘ (Act V of l908) s. 109 (c) — 
CertiJicate-^Qucstioihwhetlicr an achwwlcdgnvcnt was 
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cvideme of d(M ivithin tM meaning of Art, 1, Sch, 1 
of Stamp Afit^Valuc of subject-matter less than 

Es. 10,000. 

The qae'^tion whether a certain acknowledgment 
which was given of a debt waa given in order to 
supply evidence of such debt within the meaning of 
Art. 1, Soh. 1, of the Stamp Aot and, if so, whether it 
would be admissible in evidence without being stam- 
ped is not one of public importan oe or of great 
private importance, nor can a decision on the point 
be regarded as an important precedent governing 
numerous other oases, so as to render it a fit one 
for granting leave to appeal to His Majesty in 
Oounoil under section 109 (o), where the value of the 
subject-matter cf the appeal is less than Es. 10,000. 

Petition praying that, in the oiroumstanoes 
stated therein, the High Court will be pleased 
to grant leave to the petitioner to appeal to 
His Majesty in Connoil, against the judgment 
and order of the High Court, dated 23rd April 
1923 in O. S. A. No. 63 of 1922, preferred 
against the judgment of the Honourable 
Mr. Justice Phillips, dated 28th February 
1922, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 821 of 1920. 

Mr. E, W. Aingar, instructed }jy Messrs. 
Grant and Greaterex, for the Petitioner. 

Messrs. K, F. Sesha Aiyengar and E, Puru- 
shothama Iyengar^ for the Eespondents. 

JUDGMENT. 

The Chief Justice. — This is an applica- 
tion for leave to appeal to the Privy Council 
in a case which is under Bs. 10,000. The 
question, therefore is whether, under sec- 
tion 109 (o) of the C. P, 0. we can certify it 
to be a tit case for appeal to His Majesty in 
Council. 

To quote my own words in Eaja Eajeswara 
Sethupathi v. Tiruncelakandam Servai (1).: 

What is contemplated is a class of cases 
in which there may be involved questions 
of public importance, or which may be im- 
portant precedents governing numerous other 
oases, or in which, while the right in dispute 
is not exactly measurable in money, it is 
of great public or private importance.*’ 
The point in dispute in this case is whether 
a certain acknowledgment which was given 
of a debt was given in order to supply 
evidence of such debt within the meaning 

(1) 72 Ind. Oaa. 360 ; 44 M. L. J. 217 ; 33 M. L. T. 
126 ; (1928) A. I. R. (M) 282 ; (1928) M. W. N. 416 ; 
17 L. W. 775. 


of Art. 1 of Soh. I of the Stamp Aot, 
because, if so, not having been properly 
stamped, it would not be admissible in evi- 
dence at all. We held, following other oases, 
that the question for determination was whe- 
ther the dominant intention of giving that ac- 
knowledgment was to supply evidence of the 
debt or something else ; and we held that, under 
the circumstances of this particular case, it 
was not the dominant intention and, therefore, 
the acknowledgment was admissible. This 
may be right or may be wrong in law, or it 
may be the right or wrong view of the facts of 
the case. But I cannot think that it is a case 
of public importance or of great private import- 
ance ; nor do I think that it is an important 
precedent which would govern numerous 
other cases. The point has been decided 
before, and most of the cases on the subject 
are on the same lines as this judgment. I do 
not think that this is a case within the mean- 
ing of the section. If it is desired to litigate 
this point before the Privy Oounoil we still 
have to wait until a case of sufficient magni* 
tude and importance to make it appealable 
has arisen. 

This application must bo dismissed with 
costs. 

Ramesam, J. — I agree. 

V. N. V. AppUeation dismissed. 


ALLAHABAD HIGH COURT. 

"" Civil Revision No. 151 op 1922. 

Present : — Mr. Justice Walsh and 
Mr. Justice Ryves, 

January 16, 1924. 

ALLAH DIA and another— Applicants 
versus 

BAHIMUDDIN AND others— OPPOSITE* 
Parties. 

Civil Procedure Code {Act V of 1903) «. 152 
Amendment of decree ^Clerical error — Mistake’ due to 
party* whether can be corrected. 

A mistake in the final form of an order or decree 
may be due to an original mistake made by the 
party or his lawyer in the applioatioa or pleadings, 
but that is no reason for refusing to oorroot the 
mistake, [p. 167, Col. IJ 

Civil Revision from an order of the Subordi- 
nate Judge of Saharanpur, dated the 14th 
October 1922. 
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Mr. Mmhtaq Ahmad, forth© Applicants. 

The opposite parties were nob represented. 

JUDGMENT. —We think that this appli- 
cation in revision ought to succeed. We do 
not think that the learned Judge was justified 
in rejecting the application on any ground, and 
he certainly was not justified in rejecting it on 
the ground which he has given. A mistake 
in the final form of an order may well be due 
to an original mistake made by the party or 
his lawyer in making the application. That is 
not a reason for refusing to correct a mistake, 
otherwise there would be no object in the 
legislature giving the Courts jurisdiction to 
correct mistakes. Mistakes of the kind which 
may be'describod as clerical, or duo to an over- 
sight between a decree nisi and a decree abso- 
lute, are in the majority of oases the mistake or 
slip of the party who sets the Court in motion. 
The application made to the learned Judge 
was a very ordinary one for amendment, and 
it ought to have been decided on the merits. 
We take it that the learned Judge was satis- 
fied that there had been a mistake. He says 
that if there was one, it was in the application, 
which looks as though he thought there was 
one. The result was that the order which 
followed the application was in a mistaken 
form, and the decree which followed the order, 
followed the same mistake. It might happen 
in a suit that a claim for Rs. 100,000 in a 
plaint was said to be Rs. 200,000 by a slip of 
the pen, which nobody noticed and which is 
carried throughout the whole suit from the 
plaint down to the decree. Nobody can 
doubt, and it has been decided over and 
over again, that a mistake of that sort begun 
in the plaint and carried right through 
the proceedings without being discovered, 
can bo corrected in the decree. We, there- 
fore, think that the learned Judge ought 
td have made the amendment. We are not 
prepared ourselves to make it, because in 
addition to the verbal alterations necessary, 
we are asked to direct a resale. A resale seems 
necessarily to follow from what we are direct- 
ing to be done. But to prevent any possibility 
of further mistake, we prefer to indicate what 
we think ought to be done, and leave the 
Court below to do in the presence of anybody 
who chooses to come and object. If the 
purchasers, as we are told, themselves asked 
for a correction of the decree, they cannot be 


heard to object to it now. But the Court, 
before making any order for resale, ought to 
give the purchasers an opportunity of being 
heard. We direct the case to be returned 
to the lower Court and to be taken up forth- 
with as a miscellaneous application after notice 
to the parties, and we direct the lower 
Court to entertain the application for in- 
serting into the decree absolute the names 
of Hoshyar Singh and Chhajju Mai so as to 
bring the decree in this respect into conformity 
with the decree nisi. Secondly, to strike out 
one of the 2-3rds. That is to say, to 'direct 
in the decree absolute that 2-3rds of the prop- 
perty, and not 2-3rds of 2 3rds shall be sold, 
as recorded in the new khewat No. 25, and, 
lastly, to make such order for resale as 
appears to the Court below to be right, and to 
be such as the Court below would have made, 
if it made the decree absolute in the form 
which we now direct it to bo made. The 
applicant must have the costs of these pro- 
coedings in the Court below up to the present 
date and of the »prooeedings which wo have 
directed further to be taken. 

Z, K. Application allowed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 63 of 1923. 
January 16, 1924. 

Present : — Mr. Justice Walsh and Mr. Justice 
Kanhaiya Lai, 

BRIJ BALLAB DAS AND OTHERS— Plaint- 
iffs— Appellants 
versus 

MAHABIR PRASAD— Defendant- 
Respondent. 

specific Relief Act (I o/ 1877), 8s. 12, 21-- Conimet 
to grant UascS pcci ftc jM’r/ormaficc Co7npcnsation in 
wMIver adequate— Intention of Legislature, 

The Legislature did not intend that persona who 
entered into oontraota to transfer or lease immovea- 
ble property should bo allowed to escape from them 
to suit their own oonvenienoe by alleging that the 
person in whose favour the contract was made 
could be compensated in money. The explanation 
to section 12 of the Speoifio Belief Act requires the 
Oourt to presume that such <oompeniation cannot be 
adequate unless and until the contrary is presumed, 
[p. 168, col. 1 and 2.] 

Appeal from an order of the Judge of the 
Court of Small Causes, exercising the powers of 
a Subordinate Judge, of Allahabad, dated the 
22nd December 1922. 
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Mr. N. P. Asthana, for the Appellants. 

Mr. L. P. Zutshi, for the Respondent. 

JUDGMENT, — The learned Judfie has 
f^one wrong over this case. The language 
may be, to persons to whom it is not 
familiar, somewhat difficult to apply, and 
it is useful to have a complete knowledge 
of the whole Act before selecting one pass- 
age from a particular section, and constru- 
ing that by itself. The learned Judge 
seems to think that the fact that the plaintiffs 
were able to put into the terms of a money 
spm, the compensation for the loss which 
they would probably suffer if they could not 
got the lease that they wanted, was in itself 
equivalent to saying that such sum was 
adequate compensation. It is quite clear that 
the plaintiffs did not say that. In fact, the 
plaintiffs really said just the reverse. They 
asked for specific performance, and it was 
only in the final alternative that they claimed 
a sum to recoup their loss as estimated hy 
them as damages if their claim for specific 
performance was not allowed. But the plaint- 
iffs wore claiming what they were prima f(wle 
entitled to, namely, a lease of a parti- 
cular - shop, and there may be many 
reasons why thoy desire and are willing 
to pay for a particular shop, and why they 
are unable to do more than give a rough 
statement of the loss which they will suffer if 
they do not get it, preferring the shop to any 
form of pecuniary compensation. If the matter, 
or rather the meaning of the word “adequate.” 
is to be judged from their point of view, then 
it is clear that they do not consider it adequate, 
otherwise they would ask for the money and 
not for specific performance. The foregoing 
reasoning seems to show that the word “ade- 
quate*’ in section 21 must be adequate in the 
mind of the Court, for some reason found as a 
fact and stated by the Court for holding it to 
be adequate, in spite of the opinion of the 
plaintiffs that it is inadequate. The illustration 
in section 12 is a useful guide to what is 
meant. If one looks first at the illustration 
to section 21, sub-section (a), which the learned 
Judge was construing, one will see that it 
deals with moveable property and with con- 
tracts of a commercial nature. But turning 
back to the explanation to section 12, 
it is clear that the Legislature did not 
intend that persons who entered into con- 


tracts to transfer or lease immoveable 
property, should be allowed to escape from 
them to suit their own convenience by 
alleging that the person in whose favour the 
contract was made, could be compensated in 
money, because that explanation requires the 
Court to presume that such compensation 
cannot be adequate unless and until the con- 
trary is proved. There is really no suggestion 
in the judgment of the learned Judge that he 
approached this point of view. If he had 
done so, he would probably have hesitated to 
make the order which he has done. He only 
refers to the fact that similar shops are avail- 
able for which the plaintiffs would have to 
pay higher rent. The plaintiffs' answer to 
this is, that they do not want them unless 
they are compelled to take them, or one of 
them. We should have preferred to hear the 
case argued by the respondent representing 
the view which the learned Judge has taken, 
but we have no doubt that the appeal must 
be allowed and the judgment of the first 
Court restored with costs hero and below, with 
costs in this Court on the higher scale. 

2. K. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 764 of 1921. 

November 16, 1923. 

Present : — Mr. Justice Spencer. 

V. R. M. RAMASWAMI CHETTIAR— 
Petitioner 

versus 

ADAPPA CHETTIAR — Respondent. 

Civil Procedure Code {Act V of VJOS), 0. I, r. 10— 
Suit for dissolution of parUvership-^ Death of defcfidant 
—Son*$ application to he brought on record out of time 
on account of am^\dment of Limitation Act — Parliest 
adding of. 

In a suit lor dissolation of partoeraliip after 
the preliminary daoree waa passed, the defen- 
dant died on 80th September 1930 and his son 
applied on 6th January 1921 to be bronght on the 
record. Meanwhile, the Limitation Act was amend- 
ed so as to reduce the period of limitation for appll- 
oatioDS under Art. 177« from 6 months to 90 days: 

Ueld^ that, in the circumstances of the case, and in 
the interests of jnstioe, all parties interested should 
be added under 0. 1, r. 10 Civil Procedure Code. 
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Petition under section 116 of Act V of 1908 
and section 107 of the Government of India Act, 
praying the High Court to revise the order, 
dated the 21 st March 1921, of the Court of the 
District Munsif of Devakotta, in T. A. No. 102 
of 1921. followed in O. 3. No. 526 of 1919. 

Mr. T, li, Srinivasa Bajagopala Iyengar ^ 
for the Petitioner. 

Mr. T. B. Srinivasa Iyengar^ for Mr. 
B. Doraiswamy Aiyar, for the Respondent. 

JUDGMENT. — The suit was one for dis- 
solution of partnership. A preliminary decree 
had been passed and all that remained to be 
done was to take accounts and pass a final 
decree. At this stage the defendant died on 
the 30th September 1920. One of his sons 
applied on the 6th January 1921 that he and 
his brother might be brought on the record. 
He would have been in time if the Limitation 
Act in force at the commencement of the ac- 
tion, had not been amended by the alteration 
of the period prescribed under Art. 177, Limi- 
tation Act, from six months to ninety days. The 
Court was closed for Christmas holidays and, a 
few daysafter it reopened, the petitioner made 
this appliation. In a suit of this nature the 
distinction between plaintiffs and defendants 
is not so marked as in suits where only the 
defendant must pay if the plaintiff obtains a 
decree. 

It was essential that all parties con- 
cerned should bo on the record and the 
Court could have, under O. I, r. 10 of 
the Code of Civil Procedure, added any 
person whose presence was necessary for 
finally determining the matters in issue (Vide 
Lakshmichand Bmachan v. Kachuhhai Oulab- 
chand (1). The petitioner was two days late 
in his application. 

He might reasonably have expected that 
the plaintiff or the Court would have taken 
steps to bring the representatives of the de- 
ceased defendant on the record. There was 
also the circumstance that the limitation 
period had been reduced, a fact of which it is 
not shown that he was aware. 

Under all these circumstances, I cannot re- 
gard the action of the lower Court in dismiss- 

(1) 11 Tnd. Om. 56 ) ; 85 B 898 ; 18 Bom. L. B. 
517. 


ing both the application and the subsequent 
petition to set aside abatement as taken with 
a duo exercise of discretion and in the inter- 
ests of justice. 

I set aside the order in question and direct 
the District Munsif to add the legal represen- 
tatives of the deceased defendant and proceed 
with the suit. 

The respondent will pay the petitioner's 
costs in this Court and bear his own, 

S. D. Order set aside. 


CALCUTTA HIGH COURT. 

Appeal from Appbllat Degree 
No. 1767 OF 1921. 

January 23, 1924. 

Present Mr. Justice Suhrawardy and 
Mr. Justice Page. 

Sreemaii RAKIMJAN AND others — 
Defendants— Appellants 

versus 

AMAR KRISHNA CHOUDIIURY— 
Plaintiff— AND others— 
Defendants —Respondents. 

Bengal Tena^icy Act (VIII o] 1885), Gh, Z, s. 108 B 
(8 )— for rent--Noii-agrictiltural land-— Record of 
Rights, entry in, whether admissible in evidcfvce, 

AUhoagh non-agrloultural lands are nob aubjoot 
to the ptovisloDs o! Chapter X of the Bengal Ten- 
ancy Aob, an entry in the Record of Rights with res. 
peot to the amount o! rent of such land, is admissi- 
ble in eyidenoe, in a suit for the recovery of rent, as 
corroborative of other evidence in the suit, although 
the weight to be attached to suoh entry would 
depend on the clioumstanoes of eaoh paitionlar oase. 

Appeal against the decree of the Additional 
Subordinate Judge of Zillah Cliitt^ong, dated 
the 13th of May 1921, reversing that of 


0 1..23 
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the Additional Munsif at that place, dated the 
29th April 1920. 

Babu Narnndra Kumar Doss, for the Ap- 
pellants. 

Babn Chandra Sekhar Sen, for the Respon- 
dents. 

JUDGMENT. 

Page, J. — In this second appeal the only 
question that arises is as to the amount of rent 
for which the decree ought to have been passed 
in favour of the landlord. The landlord claim- 
ed that the rent in respect of the tenancy in 
question was fixed at the rate of Rs. 7 per 
annum. The tenant, on the other hand, 
claimed that the rent was Rs. 2-4. In the trial 
Court the plaintiff himself gave evidence 
orally to the effect that the rent was Rs 7 ; 
and among the documents filed in the trial 
Court in this case, was a Record of Rights in 
which, in respect of a particular plot which 
was specified by a particular number in the 
Khatian, and which the plaintiff claimed, was 
the land which is the subject-matter of the 
tenancy in question, the rent was entered as 
Rs 7. However, the learned trial Court came 
to the conclusion that there was a pottah and 
there was certain dakhilas which purported 
to show that rent was payable and had been 
paid in respect of a tenancy at the rate of 
Rs 2-4 as urged by the defendant, and he 
came to the conclusion that the pottah and 
the dakhilas referred to the premises in suit 
and passed a decree for rent at the lower 
rate. In the lower Appellate Court a different 
conclusion was arrived at, and the grounds 
upon which the learned Judge of the lower 
Appellate Court based his conclusion that the 
higher rate of Rs. 7 ought to be the rate at 
which rent should be recovered by the plaint- 
iff were two-fold, the first ground being that 
whereas there were three different plots 
leased by the plaintiff to the defendant in res- 
pect of one of which the rent was Rs 7, with 
respect to another Rs 2-4 and with respect to 
a third Rs 2-2, the defendant had not attempt- 
ed to identify the pottah and the dakhilas as 
being referable to the land in suit in the 
present case. He, therefore, came to the con- 
clusion that that evidence was valueless for 
the purpose in hand, namely, for the purpose 
of discovering what was the rate at which 
rent was payable in respect of the premises 
in suit. I have been pressed by this fact that 


the defendant had applied before the trial that 
a local investigation should be held as to the 
area of the land in question. That application 
was rejected upon the ground that the prodo- 
cessor-in-title of the defendant who had bad 
an opportunity of making the application had 
refrained from doing so, and that, at the time 
when the application was made, it was too 
late and that it was unreasonable that it 
should be granted. I am not satisfied that 
that was the proper manner in which that 
application ought to have been treated. But 
if the local investigation was not permitted, 
it must have been obvious to the defendant 
that it had become all tho more important 
for him satisfactorily to identify the 
plots in question in this suit, with the 
plots in respect of which the pottah and the 
dakhilas were created. The learned Judge in 
the lower Appellate Court, nevertheless, has 
come to the conclusion, to use his own words, 
that “ the identity of the pottah land with the 
rent land was not even attempted to be 
established and the dakhilas, even if genuine, 
do not contain anything to show that they 
were given in respect of the rent of land in 
suit. In these circumstances, I am not 
disposed to come to the conclusion that the 
decision at which he arrived on this matter 
was wrong. 

The second ground upon which the learned 
Judge in the Court below based his disagree- 
ment with the decree passed in the trial Court 
was that if you look at those khatians to 
which the attention of the Court was not 
apparently drawn at the trial, it will appear 
that they were evidence which satisfactorily 
corroborated the oral evidence given by the 
plaintiff to the effect that rent was fixed at 
the rate of Rs. 7. As regards that matter tho 
learned Vakil for the appellant has urged that 
the lands in question in this case being non- 
agricultural lands were lands which were not 
subject to the provisions of Chapter X of the 
Bengal Tenancy Act, and that, therefore, no 
entry in respect of such lands could properly be 
made in the Record of Rights and he contends, 
therefore, that the entry in the Record of 
Rights must be disregarded as being altogether 
inadmissible. In my opinion, this contention 
is not sound. Under section 103B (3) of the 
Bengal Tenancy Act “ every entry in the 
Record of Rights so published,” that is, pub- 
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lished in accordance with the provisions of 
the Act, “ shall be evidence of the matter 
referred to in such entry and shall bo 
presumed to be correct until it is proved 
by evidence to bo incorrect." Now, this 
question arose for consideration in the case 
of Sdsi Kanta Acharjya v. Sa^ndhya Moni 
Dasya (l). In that case two points were 
taken—one, that the land in question being 
non-agricultural was not subject to the Ben- 
gal Tenancy Act and, therefore, no entry in the 
Eecord of Eights could properly be made with 
respect to it. The Court decided against that 
contention and held that the lands were sub- 
ject to the Bengal Tenancy Act. The second 
question which was raised and decided in that 
case was that, assuming that tho lands were 
not subject to the Bengal Tenancy Act and, 
therefore, no entry could properly be made 
in respect of them no presumption, as set 
out in section 103 B (3), as to the correct- 
ness of the entries could arise. It was not 
contended in that case that the entries 
were not admissible in evidence, but it 
was urged that, although they might bo 
admissible, no presumption as to the correct- 
ness could bo made. The learned Chief 
Justice at page 485 observes : “ The learned 
Vakil for'the defendant has supported his pro- 
position that if an entry has been made in the 
Eecord of Eights with regard to land which 
does not come within the scope of the 
Bengal Tenancy Act and with regard to 
which the Eevenue Officer had no jurisdic- 
tion to make the entry, no presumption 
arose under section 103B (3) Bengal Tenancy 
Act. I am not prepared to go so far as to say 
that in this case no presumption arose from 
the entry in the Eecord of Eights, but I am 
prepared to say that the presumption could 
not be of such great weight as would be tho 
case if the entry were with regard to matters 
which are rightly and properly included in the 
Eecord of Eights.” Now, applying the pro- 
position laid down by the learned Chief Justice 
to the facts of this case, in my opinion, tho 
fact that in the Eecord of Eights the rent of 
the land in suit is entered as being Es. 7 was 
admissible in corroboration of the evidence 
given by tho plaintiff that the rent of tho 
premises had in fact been hxed at Es 7. The 

(1) 66 Ind. Cas. 4; 26 C. W. N. 483 ; 84 0. L. J. 
604. 


weight to bo attached to that corroborative 
evidence is a matter which, with all the other 
circumstances in the case, the learned Judge 
was entitled to take into consideration before 
deciding what was in fact tho rate at which 
the rent of the premises had been fixed. In 
these circumstance, and for the reasons which 
1 have given, the issue in this case in tho end 
turns out to be one of fact as to whether, 
having regard to the evidence adduced on one 
side and on the other, the learned Judge in 
the lower Appellate Couit could reasonably 
have reached tho conclusion at which he 
arrived. In my opinion, there was evidence 
before him which would justify him in arriv- 
ing at the conclusion to which he came and 
in my opinion, for these reasons, this appeal 
should be dismissed with costs. 

Suhrawardy, J. — I agree. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 828 of 1922. 

January 4, 1924. 

Present : — Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Miisammat WASI FATIMA 
Plaintiff— Appellant 
versus 

ABDUL GIIAFFAE KHAN and others— 
Dependants — Bespondents— 

Pre-emption'- Construction of document — Salc^Mort. 
gage by mvdiiional sak—Option of r c.pnir chase ^ who 
iher immoveable property — Sale of option^ whether 
can be pre-empted. 

. Two oo-shareiB in a village sold their sbares by 
one sale-deod for a joist oossideration. On the 
samo day the vendee ezeonted an agreement in 
favour of one of ibe vendors wbioh provided that if 
the latter paid back a certain sum of money within 
a oertain period he oould get back his share of the 
property sold, and ^ that if he paid back a certain 
further sum within the same period he oould get 
back the share of the othor vendor also ; 

Heldt that the transaotiou was one of sale with an 
option of re-purohase and not cue cf mortgage by 
conditional sale. [p. 172, col. 2.] 

A mere option of re-purchase cannot le said to be 
immoveable property and the sale of such a right 
cannot, therefore, he pre-empted, [p. 172, coL 2.] 
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Second appeal against the decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, of Allahabad, 
dated the 3rd March 1922. 

Mr. K. Verma, for the Appellant. 

Mr, Zafar Medhi, for the Eespondents. 

JUDGMENT. — This is a plamtiff’s appeal 
arising out of a suit for pre-emption. On the 
7th December 1906 Muhammad Amin and 
Miisammat Shakira Bibi executed a deed of 
transfer in favour of one Lala Gur Dayal for 
a sum of Rs. 700. Under this document a 
two-annas zemiiidari share of the lady and 
eight-pies zemindari share of Muhammad 
Amin were transferred. On the same date a 
deed of agreement was executed by Lala Gur 
Dayal, the transferee, which recited that he 
had entered into a contract with Muhammad 
Amin, one of the two vendors, to the effect 
that in case a sum of Rs. 300 were paid by 
him within thirty years he would bo entitled 
to get possession of his eight-pies share and if 
a further sum of Rs. 750 were paid he would 
get back possession of the two-annas share of 
Musammat Shakira Bibi also. 

In 1919 the present defendant-vendee 
obtained a sale-deed of a certain share in the 
same village from a number of other co-shar- 
ers. The present plaintiff instituted a suit to 
pre-empt this sale-deed but while this suit was 
ponding the defendant-vendee, namely, Abdul 
Ghaffar, obtained a document purporting to be 
a deed of gift from the said Muhammad Amin. 
On the strength of this deed he pleaded that 
he had become a co-sharer in the village and 
that, therefore, the suit for pre-emption* was 
liable to be dismissed as against him. We 
have not been able to see the judgment which 
was pronounced in that case but we know this 
that that suit, on some ground or other, was 
actually decreed. 

The plaintiff after that decree brought a 
second suit for pre-emption to recover the 
property covered by this ostensible deed of 
gift on the allegation that it really was a sale 
transaction. 

The Courts below have found that a custom 
of pre-emption exists in favour of the plaint- 
iff but have dismiFsed the suit on the ground 
that although the sale was for consideration, 
nevertheless it was not liable to pre-emption 


as the interest which it purported to pass 
could not be pre-empted. 

The main question which arises in this 
appeal is whether the interest, if any, acquired 
by the vendee is capable of being pre-empted. 
The answer to the question depends on the 
further question whether the two documents 
of the 7th December 1905 taken together 
form one transaction of a mortgage by condi- 
tional sale or whether they represent two 
distinct and separate transactions, namely, one 
of a deed of sale by Muhammad Amin and 
Musammat Shakira Bibi and another a mere 
agreement by the vendee in favour of one of 
the vendors only. Both the Courts below have 
held that the transaction is not one of mort- 
gage by conditional sale. We agree with the 
view taken by them. It is true that both 
these documents were executed on one and 
the same date which may create a suspicion 
in one’s mind that they formed one trans- 
action, but the Courts below have pointed out 
that it is not shown that the property which 
was transferred on that date was worth more 
than Rs 7C0 which represented the sale con- 
sideration, and have also pointed out that the 
agreement was with one of the vendors only, 
namely, Muhammad Amin, and in his favour 
only. No right to recover back the property 
was given to Musammat Shakira Bibi or her 
heirs. This is a very signiffcant feature ot 
the transaction. It is quite inconsistent with 
the transaction being merely a mortgage by 
conditional sale for in that case both Muham- 
mad Amin and Musammat Shakira Bibi 
would have been entitled to redeem^ if not the 
whole, at least their shares of the properties. 
We, therefore, think that the view taken by 
the Courts below on this point is correct. 

This being so, no interest in the immove- 
able property has passed to the defendant- 
vendee under the document;. There was. a 
mere option of re-purchase arising out of the 
contract between Muhammad Amin and Lala 
Gur Dayal, which cannot bo said to be im* 
moveable property. Whether the vendee has 
or has not acquired any right to exercise this 
option we are of opinion that that right cannot 
be pre-empted. The suit accordingly must 
fail. The result is that the appeal is dismissed 
with costs. 

z. K. Appeal dismissed 
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RTJRMANI AMMAL t». MABASIMHAOHARIAB 

MADRAS HIGH COURT. 

Appeal against OhdebNo. 85 op 1923. 
December 7, 1923. 

Present — Mr. Justice Erlshnan 
and Mr. Justice Waller. 

EUKMANI AMMAL— Appellant 
versus 

NAEASIMHACHARIAB and another— 
Eespondbnts 

Hindu Law ~~PartHi(M — Construction of partition 
deed— ' Partition between two sisters— Sttceession—Survi- 
vorship. 

Where two BisteiSf who had inherited the pzop- 
ertiefl 'of their father after the death of h» widow* 
effected a partition of their properties by a deed whioh 
referred to a prior division of the moveablest allotted 
a deoree to one sister and a usufruotuary mortgage 
to the other and divided the immoveable propertios 
between them and closed with the sentenoe* — 

** Henceforth the only relationship between us will 
be one of friendship and not of property.'* 

Held, that each sister renounced all rights to the 
other's share and on the death of one* the right of 
■uooession to her by the other b^ survivorship was 
excluded. 

MuUu Vadugdmdha Tevar v. Dosa^^inga Tcvar 

3 M. 290 ; 8 I. A. 99; 4 Bar. P. 0. J. 289 ; 6 Ind. Jur. 
488; 1 Ind. Deo. (N. 9.) 767 (P. 0.); Qomathi Ammal 
V. Kupputhayi Ammal 14 M. Ij. J. 175 and Suhham. 
mal V. Lakshviaiia Aiyar 26 M. Ii. J. 472 ; 22 Ind. 
Gas. 899, distinguished. 

Appeal against the order of the District 
Court of Coimbatore, in Appeal No. 283 of 
1921. dated 12th October 1922 (O. S. No. 720 
of 1921 on the die of the Court of the District 
Munsif of Erode). 

Mr. A, Krishnaswamy Aiyar, for the Appel- 
lant. 

Mr. N. S. Bangaswainy Aiyengar, for the 
Eespondents. 

JUDGMENT. 

. Waller, J . — The question for decision is as 
to the proper construction of a partition-deed 
executed by two step-sisters. They inherited 
the properties of their father after the death 
of his widow. The moveable properties they 
divided without a deed and the immoveable 
properties by the deed in question. Nine 
years later, one of them, Janaki by name, 
died leaving a Will in favour of the plaintiff. 
The Will is disputed by the other sister who 
claims the property by right of survivorship. 
The partition deed is Ex. A. It refers to the 


fact that the moveable properties had already 
been divided, allots a deoree to one sister and 
an usufructuary mortgage to the other and 
divides the immoveable properties between 
them. It closes with the sentence, — 

“ Henceforth the only relationship between 
us will be one of friendship and not of 
property. 

The question is whether they intended by 
this expression to exclude the right of suooes- 
sion by survivorship. It is argued that their 
intention was merely to give up their present 
and their future rights. 

The phrase used in Ex. A. is sometimes to be 
found in deeds of partition between males. In 
such oases there is no question of right of 
survivorship and the phrase would seem to 
carry no special significance. In a case like 
this, however, there is a question of right of 
survivorship and the phrase might well have 
been intended to carry a special significance. 

Several rulings have been cited. The first 
is MuUuvadiiganadha Thevar v. Dosasinga 
Tcvar (1). A partition-dood was relied'on in 
which ocoured precisely the same phrase as is 
now under consideration. The finding was 
{vide p. 339) that the right renounced in the 
partition-deed was absolutely different from 
the right in contest in the subsequent litiga- 
tion. The decision does not, I think, help the 
appellant. Here each sister renounced “ hence- 
forth ” all right to the other’s share and they 
cannot but have had in contemplation the 
certainty that one of them would predecease 
the other. 

The next ruling, Gomathi Ammal v. Kuppii- 
thayi Ammal {2), is of no greater service to 
the appellant, for the finding was that the sis- 
ters could not have had in contemplation the 
renunciation of the right of survivorship as 
they believed themselves to be entitled to an 
absolute estate. Had they known that their 
estate was limited, the language of the deed 
— that thereafter the connection between 
them was to be that of blood only -might 
have led the Court to a different condu- 
sion. The Munsif in this case has entirely 
failed to grasp the real significance of the 
ruling. 

(1) 3 M. 290 ; 8 I. A. 99 ; 4 Sar. F. 0. J. 289 ; 5 
Ind. Jur. 438 ; 1 Ind. Deo. (N. 8.) 767 (P. Q.). 

(2) UM. L*J. 175. 
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The last rulinf» is no more favourable to 
the appellant. It is Suhhammal v. Krishna 
Aiyar (3). In that case certain expressions 
had been used in a deed which were not very 
apt to the occasion but had been interpreted 
by the lower Courts as excluding the right to 
succeed by survivorship. The High Court 
held that all doubt would have been set at 
rest bad the more usual words that ** the 
parties’" henceforth had no connection of prop- 
erty but only of blood” been added. The 
Munsif interprets the ruling as meaning 
that it is essential that all the three ex- 
pressions should be present in order to justify 
the inference that the right of survivorship 
had boon renounced He is, I think, wrong. 
It seems to me clear that the High Court 
regarded the hrst two phrases as being of 
doubtful import and the third as quite con- 
clusive. 

In the result, I think that the learned 
District Judge rightly interpreted the parti- 
tion deed and would dismiss the appeal with 
costs. 

Krishnan, J. — I agree that the construc- 
tion placed on Ex. A by the District Judge 
is correct and that this appeal fails ] it is dis- 
missed with costs. 

V. N. V. Appeal dismissed. 

(3) 23 iQd. Oaa. 399 ; 36 M. Ii. J. 479. 


CALCUTTA HIGH COURT. 

Civil Rui.e No. 987 of 1923. 

January 18, 1924. 

PrcscMt : — Mr. Justice Suhrawardy. 

BYBD REZA ALI AND othees " 

— Petitioners 

versus 

KAZI NUR-UDDIN AHMED and others 
-—OprosiTE Parties. 

Muhammadan Law;— ira/c/— Marz-ul-maut— Mnt~ 
walU*s failure to act according to trust, if feet of^ 
Charitable and Religious Trusts Act (A'iT of 1920), s. 3 
^Proper party, who is. 

When there is no evidence that the wahif on the 
day he executed the wahfuawa was under an appre- 
hension of immediate death, the mere fact that he 
was FuUering from phthisis or that he died a few 
days after the execution of the deed, is not enough to 
establish what in Muhammadan Law is teohnioally 


called marz^uUmaut. In fact lingering diseases like 
phthisis remove the suspicion of apprehension of 
immediate death on the miad of the patient. 

Fatima Bibi v. Ahmed Bux, 85 0. 171 ; 12 0. W. N. 
240: 7 0. L. J. 122; 18 M. L. J. C ; 36 I. A. 67; 
10. Bom. L. R. 60 (P. 0 ) : Fatima Bibi v. Ahmed 
Bun 81 0 819, relied upon. 

If a mutwalli does nob act according to the trust 
imposed upon him by the inakf deed, that could not 
effect the character of the endowment. It cannot be 
said that a wakf Is not good because it has not been 
acted upon. 

The Charitable and Religious Trusts Aot does not 
become inapplicable because the trustee has parted 
with the entire trust property. 

A person who claims adversely to the trust and who 
is not liable under saotion 3 of the Charitable and 
Religious Trusts Aot (XIV of 1920) is not a proper 
party to proceedings under the Aot. 

Rule against the order of the District Judge 
of 24-Parganahs, dated the i3th August 1923, 
in Miscellaneous non- Judicial Case No. 1 of 
1923. 

Babii Amarendra Nath Bose, with him Babu 
Jaiindra Mohan Ghowdhury, for the Petition- 
ers. 

Babu Narendra Kumar Bose, for the Oppo 
site Party No. 2. 

JUDGMENT. — Tliis Rule is directed 
against an order of the District Judge of 24 
Parganabs dated the i2th August 1323 dis- 
missing an application of the petitioners under 
section 3 of the Charitable and Religious 
Trusts Act, XIV of 1920. That section autho- 
rizes any person having an interest in a trust 
of a charitable or religious nature to apply 
to Court for a direction on the trustee for 
certain information relating to the trust and 
for an examination and auditing of the accounts 
of the trust. The petitioners’ application has 
been dismissed by the learned Judge as he 
has found that the wakfnama was executed 
during the death illness of the testator and 
that it was never acted upon. 

With regard to the first ground the 
finding of the learned Judge is as follows : 

It appears, however, that it was created 
when he was in death illness. He was 
suiTeiing from phthisis. Ho may have been 
ill for a long time but death was near.” 
The evidence on the record has been placed 
before mo and the learned Vakil for the 
appellant assures me that there is no evi- 
dence that the loakif on the day he executed 
the toakfmma was under an apprehension 
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of immediate death. The mere fact that he 
was suffering from phthisis or that he died 
a few days after the execution of the deed is 
not enough to establish what in Muhammadan 
Law is technically called Marz-ul-maut, In 
fact lingering diseases like pthisis have been 
taken by Muhammadan lawyers to remove the 
suspicion of apprehension of immediate death 
on the mind of the patient. The attention of 
the learned Judge is drawn to the case of 
Fatima Biln v. Ahmed Bux (1). In that case 
the deed was executed by the deceased one 
week before his death, but the Courts here, 
as well as Their Tx)rd8hips of the Judicial 
Committee, did not think that it was vitiated 
by being executed during Marz-ul-maui. The 
law on this point is fully discussed in the 
judgment of this Court in the case of Patima 
Bihi V. Ahmed Bux (2). The learned Judge, 
however, on this point found that the alien- 
ation is good to the extent of one- third. But 
he really throws out the petitioners’ applica- 
tion on the ground that the document was 
not acted upon. By that deed the deceased 
waklf nominated himself Mutxoalli during his 
lifetime and after his death the opposite party 
No. 1, Kazi Nuruddin Ahmed, as the 
of the trust. The learned Judge found that the 
trust on the face of it was good, that a subs- 
tantial portion of the property was given to 
religious purposes and that there can be little 
doubt that it is a valid wakf. I cannot say bow 
it can bo hold that the wakf was not good be- 
cause it was not acted upon. It is nobody’s 
case that during his lifetime the dedicator 
gave any indication of not acting upon this 
deed. After his death the opposite party 
No. 1 became Muiwalli of this trust by ivirtue of 
this deed, and if he did not act according to the 
trust imposed upon him by the deed, it would 
in no way affect the character of the endow- 
ment. The Judicial Committee has in several 
cases discussed this matter and in the recent 
case of Vidya Varathi Thirtha v. Balummi 
Ayyar (3), the Judicial Committee have laid 

(1) 86 0. 271 ; 12 0. W. N. 214 ; 7 0. L. J. 122 ; 18 

M. L. J. 6; 86 I. A. 67 ; 10 Bom. Ii. R. 60 (P. 0.). 

(2) 81 0. 819. 

(S) 65 Ind. Oas. IGl ; 48 I. A. 302 ; (1921) M. W. 

N. 449 ; 41 M. L. J. 846 ; 44 M. 831 ; 8 U. P. L. R. 
(P.O.) 62 ; 15 L. W. 78 ; 30 M. L T. 66 ; 8 P. L. T. 
245 ; 23 0. W. N. 587 ; 24 Bom. L. R. 629 ; 20 A. L. 
J. 497 ; (1922) A. I. R. (P.O.) 128 (P. 0.). 


down the power and limitations, of a trustee 
under the Muhammadan trust. 

The learned Judge winds up his judgment 
by this remark: “ It is the Charitable and Re- 
ligious Trusts Act. It does seem to embrace 
a case where the trust was not acted upon 
and whore the so-called trustee has commit- 
ted so complete a breach of the trust that the 
trust properties have passed to a third party.” 
I can well understand the first portion of this 
remark, which means that the trust when not 
acted upon cannot bo regarded as a valid trust, 
but I fail to understand the latter por- 
tion of the sentence where the Judge seems 
to have been of opinion that, because the 
trustee has parted with the entire trust 
property, the Act becomes inapplicable. I re- 
fuse to assent to this proposition. I think 
that the learned Judge has not approached the 
case in the proper way, and that on account 
of the erroneous view ho has taken of the 
law he has failed to exercise jurisdiotion 
which was vested in him under the Charitable 
and Religious Trust Act. 

The Rule is accordingly made absolute, the 
order of the District Judge dated the 13th 
August 1923 dismissing the plaintiffs’ applica- 
tion under section 3 of the Act set aside and 
the case remitted to him for reconsideration 
in the light of the observations I have made 
above. The opposite party No. 2 (The Bengal 
Chemical and Pharmaceutical Company) asks 
for their costs. In proceedings under this Act 
I do not think that any person who has claims 
adversely to the trust and who is not liable 
under section 3 is a proper party. No doubt, 
any decision on an application made under the 
Act will not be binding upon persons claiming 
Aversely to the trust. But that does not 
justify the Court in complicating matters by 
bringing persons who might raise questions 
outside the scope of the Act. The opposite party 
No. 2 is. therefore, entitled to his costs in this 
Court. I assess the hearing fee at one gold 
mohur. The costs of the lower Court will be at 
the discretion of that Court. The petitioners 
are entitled to their costs of this Court from 
opposite party No. 1. I assess the hearing feo 
at two gold mohurs. 

Buie made absolute 

z. K. 
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M ADRAS HIGH COURT. 

Civil Appeal No. 81 op 1922 
November 6, 1923. 

Present : — Mr. JuRtioe Phillips and 
Mr. Justice Venkatasubba Rao. 

BOBBA BHAVAMMA and others— 
Appellants 
versus 

BOBBA RAMAMMA and others— 
Respondents. 

Evidence AcU il of 1872) i ss, 88 and 146— Dejposi- 
iim of one person in one proceeding, whether admissible 
in evidence to contradict another person. 

Undec aeotion S3 of the Evidenoa Act, the depoai- 
tion of a witneas In a former proceeding la admiaalble 
aa aubatantlve evidence In a later proceeding If cer- 
tain cmditlona prescribed by lb are found to exist ; 
but It cannot be uaed eiren with the conaent of 
partlea merely for the purpoae of oontradlotlng the 
statement of another person In such proceeding. 

Under aeotion 145 Evidence Act, a witneaa may be 
contradicted by prevloua Inoonalatent atatemeuta of 
himself « but not those of a third party. 

Jain ah Bihi Sahiha v. Byderally Sahib, 56 Ind. 
Oae. 967 ; 38 M. L. 1. 532 ; 23 M. L. J. 28 ; 1920 M. 
W. N.860; 12L.W. 64; 48 M. 609 (P. B.), dis- 
tinguished. 

Appeal against the decree of the Court of 
the Additional Subordinate Judge of Kistna, 
at Ellore, in Original Suit No. 14 of 1920. 

Messrs A. Krishnaswamy Iyer and Bapirazu, 
for the Appellants. 

Messrs. C. V, Ananta Krishna and Bama 
Boo, for the Respondents : — 

JUDGMENT. —The plaintiff and the 1st 
defendant are the widows of one Janakiramiah 
who died on the 6tli of October 1919 at his 
village Pandibhavalloor leaving property of 
considerable value. The plaintiff claims a 
partition of the property and delivery to her 
of a moiety thereof. The Ist defendant resists 
the suit on the ground that the late JanakU 
ramiah loft a Will, and the question to be 
decided in this suit is whether the document 
put forward was the last Will of the deceased. 
The learned Subordinate Judge has qome to 
the conclusion that it was nob executed by 
Janakiramiah and that it was brought into 
existence by the Ist defendant and others 
some time subsequent to bis death. We have 
carefully gone into the evidence, and we are 
satisfied that Janakiramiah did not make the 
Will in question and that the Ist defendant is 
bound to fail. 


The learned Vakil for the appellant com- 
mented on the judgment and suggested that it 
did not show that the Subordinate Judge 
applied his mind to the evidence before record- 
ing his finding. The judgmet no doubt is far 
from satisfactory, but on the evidence and on 
the probabilities we are clearly of the opinion 
that the 1st defendant has signally failed to 
make her case. 

lAfter discussing the evidence their Lordships 
proceeded^ 

There is one further matter which requires 
notice. Ex. VI is bhedepositon of the plaintiff's 
father in the enquiry hold by the Sub-Registrar 
in connection with the registering of the Will 
in question. That deposition was filed in the 
lower Court on behalf of the defendants and 
apparently without objection on the part of 
the plaintiff. Mr. A. Krishnaswami Iyer, the 
learned Vakil for the appellant, urged that he 
could rely upon this deposition and cited 
Jainab Bibi Sahiha v. Hy derally Sahib (l) 
in support of this contention. The argument 
is utterly untenable. Under section 33 of the 
Indian Evidence Act, the evidence given by a 
witness in a former proceeding is admissible in 
a later proceeding if certain conditions pres- 
cribed by it are found to exist ; and it was 
held in the case above cited that the person 
against whom the evidence is sought to 
be used may waive the benefit of the pro- 
visions which are intended for his security 
and that the strict requirements of the 
section may be departed from by consent of 
the parties. We fail to see how this case 
can be of any use to the appellants. They 
do not seek to make the evidence given 
by the plaintiff’s father in the previous procee- 
ding substantive evidence in the case, indeed 
they do not desire to rely upon that deposition 
at all as on very essential points it is bound to 
be against them. But it is relied upon for the 
purpose of contradicting the plaintiff’s state- 
ments in her deposition in the present case. 
Under section 145 of the Indian Evidence 
Act the credit of a witness may be impeached 
by proof of his former inconsistent statements, 
and before a witness can be so impeached he 
must be given an opportunity of making any 
explanation which is open to him. To hold 
that a witness may be contradicted by previous 

(1) 56 Ind. Oas. 967 ; 48 M. 609 ; 89 M. L. J. 582 ; 
28 M. L. T. 28 ; (1990) M. W. N. 360; 12 L. W. 64 
IF. B.). 



VoL. 78] 


INDIAN OASES 


177 


THAKURSA V. BEHARI 

inconsistent statements not of himself but of 
a third party would be against principle and 
opposed to this section. 

Next, Mr. Krishnaswamy Iyer argued that 
Ex. VI would be admissible under section 11 
of the Evidence Act. This section, in our 
opinion, is clearly inapplicable and the oases 
cited by him namely G, Yannessa v. Moham 
Kannessa (2) and Nara Vinayak Patvardhan 
V. Narahari Bin Baggunath (3) do not seem to 
be any authority on the point. 

It would appear that item 9 of Schedule A 
was alienated in the lifetime of Janakiramiah 
and it is excluded from partition by consent. 

The extent of item 1 of B Schedule is not 
admitted by the appellant But as the identi- 
ty of the property is not disputed it is un- 
necessary to decide the extent of the land. 
We accept the Sub Judge’s finding as to the 
rate of mesne profits. 

In the result, the appeal fails and is dismiss- 
ed with costs. 

V. N. V. Appeal dismissed. 

(2) 25 0. 210 at p. 218; 2 0. W. N. 91; 13 Ind. 
Deo. (N. S.) U2. 

(3) 16 B. 125; 8 Ind Doo. (N. S ) 569. 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 228 op 1922. 

March 29, 1923. 

Present : — Mr. Baker, J. C. 
THAKURSA and another— Defendants— 
Appellants 
versus 

BEHARI AND another — Plaintiffs 
—Respondents. 

Cmtract Act {JX of 1872), ss. f9, IQ^Pcrson in poss- 
ession under invalid tttlc-^Mortgage paid off— Pay- 
menU whether can be recovered from true owficr — 
Subrogation. 

Where a person bona fide believing himself to have 
a olaim to property pays of! oharge«^ on that property, 
ha U entitled to recover the amount paid by him 
ftopi the true owners of the property, who ultimate- 
ly get the benefit of the payment, under seotiona 69 
and 70 of the Contract Aot. A purchaser of land who, 
while in poeseasion of the land purchased, pays off 
an enoumbranoe on it, is entitled, when hia purchase 
is found invalid, to stand in the shoes of the mort- 
gagee whom he has paid o0, on the pcinoiple of sub- 
rogation. 

Case-law discussed. 

Appeal from the decree of the District 
Judge, Nimar, dated the 20th February 1921. 

Mr. M. Gupta, for the Appellants. 

Messrs. P. G. Butt and V. B. Pandit, for 
the Respondents. 

I 0-23 


JUDGMENT. — The facts of this case are 
at first sight somewhat complicated, but there 
is only one important point in the case. It 
will be necessary to state the facts in extenso. 

Behari and Ramratan were brothers. The 
first Court has found that they were separate 
and the point has nob been contested in 
appeal. Ramratan’s property was inherited 
by his widow Mst. Bbikubai. The property 
mentioned in ISchedule A belonged to Behari, 
defendant No. 1, and that in Schedule B to 
Ramratan. On the 23rd April 1901 Behari 
and Ramratan mortgaged the wholo of the 
property to Bungaji and Onkar for Rs. 1,500, 
On tho 29bh October 1910 Bbikubai executed 
a sale-deed in favour of her sister Ratanbai 
in respect of the property in Schedule B. On 
23rd Juno 1914 defendant No. 2 Pbatusa 
purchased two bouses out of Schedule B at 
an auction-sale held in execution of a decree 
obtained by one Dasrabh against Bbikubai 
as legal representative of Ramratan. In tho 
salo proceedings Ratanbai put in objections 
which were disallowed and she then filed a 
suit, No. 53 of 1914, against Dasrath which 
was dismissed on the ground that the sale by 
Bbikubai was bogus. In 1916 tho mortgagees, 
Onkar and Bungaji, brought suit No. 61 of 1916 
against the present defendant No. 1 Behari, 
Bbikubai, Ratanbai and the auction-purchaser 
Pbatusa on the mortgage passed to them by 
Behari and Ramratan. On 23rd April 1917 a 
preliminary decree for salo was passed. On 
13th January 1920 the plaintiffs purchased the 
entire property covered by Schedule B from 
Bbikubai for Rs. 3,100, and took possession, and 
before any final decree was passed in the mort- 
gage suit, they paid Rs. 3,330 to the mortgagee 
decree-holders in satisfaction of the mortgage- 
debt. The present suit is for contribution 
against Behari and Phatusa, namely, Rs. 1,665 
plus interest against defendant No. 1, and 
Rs. 777 against defendant No. 2, or for sale of 
tho mortgage property. 

Defendants contended that Behari and Ram- 
ratan were not divided, and, supposing they 
were, Bbikubai had already parted with all 
her interest in tho property mentioned in 
Schedule B and, therefore, had none to convey 
to the plaintiffs. 

The first Court held that Behari and Ram- 
ratan were divided, that the sale to Ratanbai 
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was nominal, that Mst, Bhikubai was compe- 
tent to sell the maUk makbusa held No. 338 
to the plaintiffs but not the house, because it 
had already been sold to defendant No. 2 
Phatusa; that plaintiffs had paid Rs. 3,330 to 
the mortgagees; that defendant No. 1 is liable 
to pay Rs. 1,665 with interest; that plaintiffs 
were not entitled to claim a charge as their 
payment did not fully satisfy the mortgage 
debt, and that, under section 69 of the Contract 
Act, plaintiffs were entitled to recover Rs, 777 
from defendant No. 2. 

On appeal by the defendants the District 
Judge of Khandwa set aside the decree of the 
lower Court and dismissed the plaintiffs’ claim 
with costs throughout holding that they were 
strangers and interlopers with no right to pay 
off the mortgage-decree, and so cannot claim 
contribution from defendants. The principal 
question, therefore, in this appeal is whether, 
under section 69 of the Contract Act, the 
plaintiffs are persons interested in the pay- 
ment of money which tho defendants are 
bound by law to pay ; or whether, under sec- 
tion 70 of the same Act, the payment made 
by the plaintiffs for the defendants was made 
lawfully. 

I have already referred to the finding that 
Behari and Ramratan were separate ; that 
has not been challenged in appeal, and it 
follows, therefore, that Bhikubai was com- 
petent to alienate the property. 

This is a case in which the learned District 
J edge would have done well to have framed 
issues, as it would have made the judgment 
easier to follow. 

There is a distinct finding of fact by the 
lower Appellate Court that the salo by Bhiku- 
bai to Ratanbai was valid and real. Conse- 
quently, the plaintiffs acquired no title by their 
purchase from Bhikubai. It has been argued 
in appeal that the finding in the mortgage-suit 
that the sale by Bhikubai to Ratanbai was 
not bogus is a finding on the pleadings only 
and not on evidence, and that the plea was 
only raised with reference to the question of 
marshalling. But in view of the finding of 
the lower Appellate Court, which is based 
partly on actual evidence of possession, I do 
not think it is open for this Couit in second 
appeal to go behind this finding of fact, and I 
will, therefore, start by holding that the plaint- 


iffs acquired no title from Bhikubai. This, 
however, does not, as the learned District 
Judge supposes, dispose of the case 

Before proceeding to consider the numerous 
rulings quoted by the learned Counsel for the 
appellants, it must be pointed out that at 
the time of the purchase by the plaintiffs 
from Bhikubai in 1920, there were two 
contradictory judgments in existence, in one 
of which the sale by Bhikubai to Ratanbai 
bad been held invalid, and one in tho mort- 
gage-suit in which it had been held valid. The 
plaintiffs got possession under their sale-deed 
of the mortgage-property mentioned in Sche- 
dule B. There was a mortgage-decree in exis- 
tance against that property as well as the 
property in Schedule A, and if steps bad been 
taken to make the decree final, the plaintiffs 
would have had to pay off the mortgagees or 
they would have lost the property. The 
defendant No. 1 Behari was a mortgagor 
along with his brother Ramratan of the 
whole property, and the mortgagees had 
obtained a decree, and in execution his prop- 
erty was liable to be sold As regards defend- 
ant No. 2, the position he has taken is un- 
doubtedly inconsistent, as has been pointed out 
by the learned District Judge. He is a pur- 
chaser at an auction-sale held in execution 
of a decree against the legal representative 
of Ramratan. The property in his possession 
is also subject to the mortgage-charge, as he 
was a party to the decree on tho mortgage. 

The learned Counsel for the appellants has 
relied on Bindubashini v. Ilarendra Lai Boy 
(1), in which the plaintiff, who was a mort- 
gagee of a Putni Taluk, obtained a consent 
decree on a mortgage-bond and paid arrears of 
revenue to prevent the Taluk being sold, and 
it was held that he was interested in the 
payment and was, therefore, entitled to re- 
cover the money. As he was a party to the 
decree that case is not on all fours with the 
present. There are, however, several decisions 
which show that when a person bona 
fide believing himself to have a claim to 
a property pays off the charges on the 
property, he is entitled to recover the 
amount, and Nobin Krishna Bose v. Mon 
Mohun Bote (2) is a case in point. In that 
ease the plaintiffs, believing that they held 

(1) 25 0. 806 ; 2 0. W. N, 160 ; 18 Ind. Deo. 205. 
(N. S.) 

(2) 7 0.578,9 0. L.B. 182;3 Ind. Deo. (N. 8.) 
91. 
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a share in a patni, paid a part of tlie arrear 
of rent. It was afterwards found that they 
had no share. It was held that the defen- 
dants had taken the benefit of the payment 
made by the plaintiffs, that the payment was 
not voluntary, and that the plaintiffs were en- 
titled to recover the money. Again, in Badha 
Madhub Samonta v. Sasti Bam Sen (3) it was 
held that the payment of rent by a purchaser 
of a putni taluk, during a litigation involving 
his title, fell under section 69 of the Contract 
Act. In Serafat Ali v. Issan AH (4) it 
was held that a payment in satisfaction of a 
decree, by a person who was a party to the 
decree and was bound thereby, was a pay- 
ment lawfully made within the meaning of 
section 70 of the Indian Contract Act, al- 
though it was subsequently found that he had 
no interest in the property. The trend of 
these decisions seems to be that though a 
person’s title in the property is subsequently 
found to be non-existent, he is still entitled to 
recover the money which he has paid for the 
preservation of the property, from the persons 
who are the actual owners, under sec- 
tions 69i70 of the Contract Act. 

Further, the case may. be looked at from 
another point of view. In Ghamaswarm v. 
Padala Anandu (6) it was held that a purchaser 
of land, who, while in possession of the land 
purchased, pays off an encumbrance on it, is 
entitled, when his purchase is found invalid, 
to stand in the shoes of the mortgagee whom 
ho has paid off. Here the doctrine of subro- 
gation comes in. I may refer also to Tangya 
Fala V. Trimhah Daga (6). It is not possible in 
a case of this character to apply general prin- 
ciples of law without going into the facts, as 
each case must be judged on its own merits. 

As regards the oases quoted by the learned 
Counsel for the respondents, Desai Himat- 
singji v. Bhavahhai (7) and Janki Prasad v. 
Baldeo Prasad (8), it was found, in the first 
case, that the payment was not made lawfully 
but dishonestly, and in the second, that the 

(3) 26 0. 826 ; 13 lad. Deo. (K. S.) 1129. 

(4) 42 Ind. Oas. 30 ; 46 0. 691 ; 22 0. W. N. 847 ; 
27 0. L. J. 607. 

(6) 31 M. 489 ; 8 M. L. J. 895 ; 18 M. Ij. J. 306. 

(6) 36 Ind. Oaa. 794 ; 40 £. 646 ab p. 652 ; 18 Bom. 
li. B. 700. 

(7) 4 B. 634 ; 2 lad Deo. (N. B.) 936. 

(8) 80 A. 167 ; 6 A. L. J. 163 ; A. W. N. (1908)68. 


sale was fictitious. In the present case, as I 
have said, in view of the conflicting judgments, 
4ihe plaintiffs may have been under a reason- 
able doubt as to the nature of the sale by 
Bhikubai to Batanbai ; they were actually in 
possession of the property against which the 
mortgage-decree had been passed, and they 
were justified in paying off that decree in 
order to protect themselves against any action 
by the mortgagees. The defendants were 
bound to pay this money. Defendant No. 2 
took his share of the property subject to the 
mortgage-charge, and defeneant No. 1 is him- 
self one of the mortgagors. By the payment 
by the plaintiffs, both the defendants are re- 
lieved from their liability, at any rate, so far 
as regards the amount paid by the plaintiffs. 

I am aware that the payment has not been 
certified, but, in view of the receipt passed by 
the mortgagees, which is admitted by one of 
them, P. W. 5, they would be liable to a 
criminal prosecution if they attempted to re- 
cover this sum again. In these circumstances, 
I am of opinion that the case is covered by 
the rulings quoted above. Nobin Krhhna Bose 
V Mon Mohun Bose (2) and Badha Madhub 
Samonta v. Sasti Bam Sen (3) as also by the 
principle laid down in Ghamnswami v. Padala 
Anandu (5), and that the first Court was right 
in holding that the plaintiffs were entitled to 
recover this money. 

As to the payment being in full or part 
satisfaction of the mortgage, from the receipt, 
Exhibit P. 2, it appears to be in full satisfac- 
tion, while P. W. 5, the mortgagor Onkar, 
says it was in part satisfaction. The first 
Court held that it was in part satisfaction only 
and so did not constitute a charge on the prop- 
erty under section 95 of the Transfer of 
Property Act. 

The learned District Judge does not appear 
to have considered this point and, in view of 
the fact that the payment was not certified, 
and that one of the mortgagees denies the full 
payment, the finding of the first Court will 
stand. 

The decree of the lower Appellate Court is 
set aside and that of the first Court restored 
with costs throughout on defendants. 

ih R. D. Appeal allowed. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 201 of 1921. 

January 9, 1924. 

Present : — Mr. Justioo Lindsay and 
Mr. Justice Sulaiman. 

Musammat A13HA BIBI— Plaintiff- 
Appellant 
versus 

l^lusarntnat MAIIFUZ-UN-NISSA BIBI 

AND OTHBBS-— Defendants— Respondents. 

Parda nashm lady^ Person claiming under transfer 
by, duty of ^Burden of iyroof^Q,uantiim of evidence-^ 
Transfer of Property (IV of 1882). s. 43 
Mortgage executed by unauthorised irr son ^Executant 
subsequently succeeding to portion of property-^ 
Mortgage, whether can be enforced against cxecutanL 

It is inoumbeiit on a person claiming property 
belooging to a parda nashtn lady on the basis of a 
transfer in his favour edeoted by a person who purport- 
ed to act under a power-of-attorney granted by the 
lady to give satiataotory avidenoa that the power-of- 
attorney had been explained to and waa understood 
by the lady. [p. 182, ool. 1.] 

Sudisht Lai V. Musammat Shcobarat Koer, 7 0. 246; 
8 I. A. 89 4 Bar. P 0. J. 239 ; 5 Ind Jut 970 ; 3 Ind. 
Deo. (N.BJ 707 (P. 0.) ; Shamhiiti Koenv. Jago Btbi, 
29 C. 749 ; 29 I. A. 127 ; 6 0. \Y. N. 082 ; 4 Bom. L.R. 
444 ; 1 Sar. P 0, J. 804 iP. 0 ) ; Bajjad Jliisain v. 
Wazir Ali Khan, 16 Ind. Oaa. 197 ; 84.A 466 ; 10 
0. W. N. 889 ; 28 M. L. J. 210 ; 10 A. L. J. 864 ; IG 
0. Ij j. 613 ; 14 Bom. L. B. 1066 ; 12 M. L. T. 861 ; 
(1913) M. W. N. 976 ; 16 O. 0. 271 ; 89 I. A. 158 (P.O.), 
relied on. . , , . 

No uniform atandard of evidenoe whioh will satisfy 
the Court on this point can be laid down and each 
case must be decided on its own faota. [p. 182, ooJ. 1.] 

A mortgage-dead in respect of property belonging 
to defendant No. 1 was executed in favour of the 
plaiatia by defendant No. 2 purporting to act as the 
agent of defendant No. 1. On a suit on the mortgage 
it was held that defendant No. 1 was not bound by 
the mortgage. Defendant No. 2 admitted that ho 
had received the mortgage-money and used it him- 
self. During the pendency of the suit defendant 
No. 1 died and defendant No. 2 auooeeded to one- 
fourth of the property; 

Held, that the mortgagee waa entitled to a decree for 
the full amount of the mortgage against defendant 
No. 3 and was entitled, on the principle laid down in 
section 48 of the' Transfer of Property Act, to enforce 
ft against the one.fourth of the property to which 
defendant Na 3 had succeeded, [p 189, ool, 3.] 

First Appeal from the decree of the Subor- 
dinate Judge, Meerut, dated the 5th March 
1921. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. /i. E. O'Oonor, for the Respondents. 

JUDGMENT. — This appeal has arisen 
out of a suit for sale on a mortgage. 

The mortgage was executed on the lith of 


January 1909 in favour of Sheikh Shahab- 
ud-din, the husband of the plaintiff, since 
deceased. 

This mortgage was executed by one Mu- 
hammad Aizaz Ali Khan, the second defen- 
dant in the case. He purported to execute 
this deed as the general attorney of his wife 
Musammat Mahfuz-un-nissa who was implead- 
ed as the first defendant. 

The sum borrowed under the mortgage was 
Rs. 3,000. There was a personal covenant to 
pay and a further covenant that, in the event 
of failure to pay, the mortgaged property 
might be brought to sale. The property, it may 
be remarked, was the property of Musammat 
Mahfuz-uu-nissa. 

Tlie two defendants Mahfuz un-nissa and 
Muhammad Aizaz Ali Khan set up separate 
defences. The lady took the line of defence 
that she was no party to the mortgage-deed. 
She did not deny that her husband had exe- 
cuted the mortgage in question, although we 
find a statement to this effect in the judgment 
of the learned Subordinate Judge, a statement 
which, on our reading of the pleadings, appears 
to be erroneous. 

The lady really sought to protect herself 
against the claim of the plaintiff by saying 
that her husband, defendant No. 2, had no 
authority to execute the mortgage-deed which 
was being sued upon. She stated that the 
power-of-attorney which was held by her hus- 
band had not been explained to her and was, 
therefore, not binding upon her. 

The husband, defendant No. 2, did not deny 
the execution of the mortgage. He put for- 
ward a variety of pleas in order to show that 
the suit was not maintainable. 

The learned Judge of the Court below dis- 
missed the claim. He was of opinion, in the 
first place, that the plaintiff had failed to give 
due proof of the execution of the mortgage- 
deed in suit. 

In the next place, he held that the plaintiff 
had failed to prove that the power-of-attorney, 
under colour of which the mortgage-deed had 
been executed, was a document binding on the 
lady. The Subordinate Judge states that there 
was no satisfactory proof for the purpose of 
showing that the document had been duly ex- 
plained to the lady and that she was in a posi- 
tion to fully appreciate the legal consequences 
of her act when she executed the document. 
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The plaintiff in the Court below also claimed 
to bo entitled to a personal decree on the 
strength of a certain acknowledgment contained 
in the letter which was written by the second 
defendant on the 6th of April 1914. The learned 
Subordinate Judge, however, was of opinion 
that this acknowledgment could not affect 
cither of the defendants and, consequently, he 
refused to order any personal decree. 

The plaintiff now comes up in appeal 
and a variety of grounds are put for- 
ward upon which the judgment of the 
Court below is challenged. Before we pioceod 
to discuss the question which arises for deter- 
mination here, it is important to notice that 
since the appeal has been filed the first defen- 
dant Musaavimat Mahfuz-un-nissa has died, 
her heirs have now been made i^arties to the 
record and one of these heirs is her own 
husband, the second defendant, Muhammad 
Aizaz Ali Khan, who, under the Muhammadan 
Law, has become entitled as one of his wife’s 
heirs to a one-fourth share of tho mortgaged 
property. That fact will have to be borne in 
mind later on when we come to announce our 
decision regarding the liability of Aizaz Ali 
Khan. ' 

We begin with tho finding of tho Court 
below that execution of the document was not 
duly proved. Here, we have to record our 
disagreement with the view taken by the 
learned Judge of the Court below. It was 
never contended that Musammat Mahfuz-un- 
nissa herself had executed this deed of mort- 
gage. The case for the plaintiff was that the 
deed was executed by her husband who was 
her duly constituted attorney. The husband 
never denied the execution of the deed and, in 
the ciroumstances, it seems to us that execu- 
tion was duly proved and the plaintiff dis- 
charged all the onus which lay upon her in 
tTiis respect. We refer, in this connection, to 
section 70 of tho Indian Evidence Act. Wo 
pass on, therefore, to what is really the im- 
portant question in tho case, namely, whether 
the mortgage sued upon could be deemed to be 
binding upon the first defendant, Mahfuz-un- 
nissa. 

It can only bo so if we are satisfied that at 
the time the document was executed her hus- 
band had full authority to act on her behalf. 
This takes us back to the power*o£-attornoy 


from which that authority is said to bo deriv- 
ed and that document is a document datel 
the 12tli November 1898. 

It is a fact that tho original powor-of- 
attorney was not produced in the Court below. 
Obviously, it was in tho possession either of 
Mahfuz-un-nissa or of her husband. Notices 
wore issued to them to produce it but it was 
not produced. 

In order, therefore, to prove that such a 
document had been executed it became neces- 
sary to call the Sub-Rogistrar in whoso Office 
tho power-of-attorney had been registered. It 
was not possible for tho plaintiff to produce a 
certified copy of the power-of-attornoy for, 
according to the evidence of the Sub-Registrar 
and according to the rules on the subject, no 
stranger is entitled to obtain from the Registra- 
tion l)eparbment a certified copy of a document 
of this nature. 

The t>ub- Registrar of Moradabad was called 
and brought with him tho Registration Volume 
in which this power-of-attorney had been 
copied. 

It may be noted that the Sub-Registrar 
who gave evidence was not tho same Sub- 
Registrar who had registered the deed in the 
year 1898. 

There can be no doubt from tho entry in 
the register which was produced before the 
learned Subordinate Judge that, a power-of- 
attorney was executed on the 12th of November 
1898 by Musmnmat Mahfuz-un-nissa in fav- 
our of her husband. 

The contents of this power-of-attorney wore 
read out in Court by the Sub-Registrar who 
quoted from the entries in this register. It 
appears that, amongst other things, the power- 
of-attorney gave the husband authority to 
lx)rrow money for household and Court ex- 
ponsoB, to pledge or hypothecate his wife’s prop- 
erty in any way or to mortgage, sell the 
whole or any part of his wife's property, or 
\o make a gift of Ins wife’s property or a loaqft 
or to make an exchange of it. 

It is thus obvious that the powor-of- attor- 
ney which the lady exeouteil in her husband’s 
favour was couched in very wide language 
and gave him practically unlimited powers of 
disposal over his wife’s estate. 

This being so, it becomes necessary to con- 
sider whether the requirements of the law 
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with rospeot to deeds of this kind executed by 
parda nashin ladies have been met in this case. 
It has been laid down as the law by a string 
of rulings that, where a person relies on a 
document of this nature and is making a 
claim against a parda nashin woman, based 
upon a document of this kind, it is incumbent 
upon him to give satisfactory evidence that 
the document has been explained and under- 
stood by the lady. We may refer to the 
following oases in this connection : — 

Sudiaht Lai v. Muaammat SheoharatKoer (l), 
Shambati Kom v. Jaqo Bibi (2) and Sajjad 
Husain v. Wazir Ali Khan (3). 

The doctrine is well understood. The 
only difTiculty which arises is as to its appli- 
cation to particular oases. No uniform 
standard of evidence which will satisfy the 
Court can be laid down, and each case must 
be decided on its own iaots. 

Turning to the evidence in this case, all we 
have is what was read out in Court by the 
Sub-Eegistrar from the volume of the register 
which he produced before the Subordinate 
Judge. 

This register contains copies of the endorse- 
ments which were made upon the power-of- 
attorney at the time of its registration. Wo 
refer to the following endorsements which 
contain the only evidence regarding the ques- 
tion as to whether the document was duly 
explained to the lady and understood by her. 

We begin with the following: — 

** To day I wont in person to the executant 
of this general power of -attorney at 5 p.m. and 
satisfied myself that Muaammat Mahfuz-un- 
nissa executed this power-of- attorney of her 
own free will and accord. The above-named 
executant affixed her signature to the power- 
of-attorney in my presence and she was iden- 
tified by Ehsan Ali Khan and Muhammad 
Sarfaraz Ali Khan.” 

This endorsement, therefore, can be relied^ 
upon for the purpose of showing that, as a 
matter of fact, the lady executed a document 

(l; 7 0. 346 ; 8 I. A. 89 ; 4 Sac. P. G. J. 239 ; 5 
Ind. Jur. 270 ; 8 Ind. Deo. (N. B.) 707 (P. 0.). 

(2) 29 0. 749 ; 39 I. A. 127 : 6 0. \V. N. 682 ; 4 
Bom. L. B. 444 ; 1 Sac. P. G. J. 804 (P. G ) 

(8) 16 lad. Gas. 197 ; 84 A. 455 ; 16 C. W. N. 

889 : 98 M. li. J. 210 ; 10 A. Ij. J. 864 ; 16 0. L. J. 
618 : 14 Bom. L. K. 1055 ; 12 M. L. T. 361 ; 11912) 
M. W. N. 976 ; 15 O. a 271 ; 89 I. A. 156 (P. 0.). 


in the presence of the Eegistering Officer and 
that he was satisfied that this execution had 
been made of her own free-will and accord. 

A further endorsement in the following 
language is also proved to have been recorded 
on the power-of-attorney : — 

“ Musammat Mahfuz-un-nissa . . .after hear- 
ing all the contents of the document admitted 
it in a loud voice from behind the door at her 
dwelling house.” 

Wo observe here that the translation of 
this passage in the paper-book is not quite 
correct. 

This is the whole of the evidence upon 
which we are asked to find that the document 
was read to the lady and explained to her so 
that she was thoroughly aware of the conse- 
quences which would follow in law from her 
act of execution. 

It has been argued before us that the 
declaration made by the oub-Eegistrar and 
embodied in the endorsement on the deed is 
sufficietit proof that the document was read 
and explained to the lady. 

It is to be noted, however, that while the 
language used by the Eegistering Officer would 
indicate that the document had been read out 
to the lady there is nothing expressly indicat- 
ing that ho explained the document to the 
lady ; in other words, that he explained 
to the lady what the results of her actions 
would be. We have been referred to the 
Eegistration Kules which were issued in the 
year 1896 and which were, therefore, in force 
at the time this document was registered. 
Under rule 186 Eegistering Officers were 
directed, in the case of documents executed by 
parda nashin ladies, to obtain the admission 
of execution from the executant’s own 
lips. The rule further lays down the neces- 
sity for having the lady properly identified, 
and a further direction is given that the terms 
of the document should be explained to the 
executant and if, while admitting execution, 
she objects to any of the terms, a note of 
such objection should be made. 

Wo are asked to presume that the Sub- 
Eegistrar must have carried out the rule to 
which we have just referred and that, con- 
sequently, we ought to hold that the doou- 
ment was duly explained to the lady so as to 
be thoroughly understood by her. 
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The oafte is no doubt a somewhat difficult 
one and it has been rendered more difficult by 
reason of both the lady and her husband 
keeping; out of the witness-box. This is a cir- 
cumstance which has to be weighed. But, 
making allowance for everything, we have in 
the end to decide whether there is before us 
that satisfactory evidence of explanation and 
understanding which the law requires. 

All we can say is that, after giving the 
case our most careful consideration, wo are 
not satisfied that the plaintiff has discharged 
the duty which the law oast upon her, and so, 
as regards this part of the case, we cannot dis- 
agree with the finding of the Court below. 

There remains only one other question and 
that is with respect to the liability of the hus- 
band. 

We have already referred to the fact that 
the husband admitted the execution of this 
document although his statement was that 
that the property which was being mortgaged 
was not his property. That was a true state- 
ment of course at the time it was made. But 
we have it now that a one-fourth share in the 
mortgaged property has come to tho husband 
by inheritance and we have, therefore, to deal 
with tho question of his liability as things 
now stand. 

Mr. Iqbal Ahmad has, in this connection, 
relied upon the provisions of section 43 of 
the Transfer of Property Act and we think 
that plea is well taken. It is at the option 
of the plaintiff under this section to seek a 
remedy against the property which has come 
into the possession of Aizaz Ali Khan, and, 
therefore, if there is a debt owing from 
Aizaz Ali Khan in respect of the mortgage- 
deed in suit that debt may be enforced 
against this one-fourth share which has now 
become the property. 

As regards the question of the indebtedness 
of Aizaz Ali Khan we think there can be no 
reasonable doubt. It is proved boyond all 
question that the money which was borrowed 
under the mortgage was delivered into his 
hands. Furthermore, in a letter which is on 
the record (Ex. 2, printed at p. 29 of the re- 
cord) Aizaz Ali Khan, on the 6th of April 1914, 
admitted that he took this money to meet 
his own expenses, and he, further, in para- 


graph 4 of that letter, made a statement 
clearly indicating that at that date, the debt 
was still subsisting. This being so, and the ac- 
knowledgment having been within six years of 
the date of tho mortgage and also within six 
years of tho date of the suit, wo think Aizaz 
Ali Khan is clearly bound and that, as against 
him, a decree can be passed by which tho debt 
incurred under the document in suit can be en- 
forced against a one-fourth share of the mort- 
gaged property now belonging to Aizaz Ali 
Khan since the time of his wife’s death. 

We, therefore, give a decree for tho full 
amouunt of the mortgage against Aizaz Ali 
Khan and wo also give a decree for sale 
directing the sale of the one-fourth share of 
tho mortgaged property which he has inherit- 
ed from his wife. The usual decree for sale 
will be prepared. The plaintiff will be entitl- 
ed to recover costs from Aizaz Ali Khan both 
in this Court and in the Court below. The 
costs in this Court will include fees on the 
higher scale. 

As regards the respondents Nos. 1 to 6, the 
suit against them fails and is dismissed with 
costs in both Courts including in this Court 
fees on the higher scale. 

Z. K. Suit decreed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2374 op 1918. 
May 2, 1923. 

Present Mr. Justice Martineau and Mr. 
Justice Moti Sagar. 

KYAS MUHAMMAD— Defendant 
— Appellant 

versus 

BANNA AND OTHERS— Plaintiffs, RUKAN- 
DIN AND OTHERS - Defendants — 
Respondents. 

Custom ^Will ^ Rajputs of Qanachaurp Tahsil 
Nawashahrt Jullundur District^Right to challenge 
aUenation^Collaterals in 7th degree^Ancsstral la^id 
•^^House situate in sa^ne village f character of-De- 
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fcndant Hoi in poss^ssiofi of land^^Declarationt suit 
fort whether competenU 

Wh6C0 ft devisee under ft Will ia not in poaaeaalon 
of the land devised to him, the reveraioners of the 
testator are competent to chellenge the ^ validity of 
the Will in the form of declaratory suit, ^ and it is 
immaterial that they are not themselves in poaaea- 
aion. 

A. house owned by a person in the same village in 
which he owns ancestral land must be regarded as 
an appanage to the land. [p. 184, col. 8 ] 

Nur Ilussaiu v. AU Shcr, 83 P. R. 1906 ; 88 P* Ij* 
R. 1905; 30 P. W. R. 1P06, followed. 

There ia no presumption against the locus standi 
of agnates beyond a definite degree of relationship to 
challenge an alienation, [p. 185, col. 1.] 

Surjan v Jodluit 34 P. R. 1891 ; Wazira v. Pant, 
118 P. R, 1891; Jiwan v. Rupa, 180 P. R. 1898; Arur 
Singh v. Lachmi, 76 P. R. 1698 ; Khasan Singh v. 
RclUt 86 P. R. 1906; 9 P. W. R. 1906, followed. 

When an alienation of ancestral land is challenged 
by the reversionera of the alienor the burden ia on 
the alienee to justify the alienation even when the 
persona challenging it are related to the alienor in 
the seventh degree, [p. 164, col. 9; p. 185, col. 1.] 

Pal Singh v. Ganda Singhs 22 Ind. Oaa. 819 : 37 P. 
R. 1914; 40 P. Ii. R 1914; 29 P. \V. R. 1914, followed. 

A Rajput of Guna Ohaur In the Nawashahr Tahall of 
the Jullundur District is not oompetent by custom 
to bequeath ancestral land in favour of a distant 
collateral in the presence of nearer collaterala. 

First appeal from the decree of the Subor- 
dinate Judfie, Jullundur, dated the 4:th June 
1918, decreeing the claim with costs. 

Pandit Sheo Narain^ B, J3., for the Appellant. 

Lala Badri Das, B. B., for the Respondents. 

JUDGMENT . — This is an appeal from a 
decree declaring a Will made in Australia in 
1915 by Rahmat Khan, a Rajput of Guna 
Chaur, in the Nawashahr, Tahsil of the Jullun- 
dur District, bequeathing all his property to 
Kyas Muhammad, defendant No. 1, to be in- 
valid against the rights of the plaintiffs, who 
are Rahmat Khan's collaterals in the 7th 
degree. The defendant Kyas Muhammad is 
also a collateral of Rahmat Khan, but a 
more distant one. 

The first ground of appeal as to the plaint- 
iffs not being in possession of the property 
and not being competent to sue for a declara- 
tion of their rights is not pressed. Tlie land 
has been cultivated by tenants and the appel- 
lant has not been exercising possession either 
of the land or cf the houses in suit. As he 
was not in possession the plaintiffs could not 


sue him for possession, and they rightly asked 
for a declaratory decree. 

The second ground of appeal as to the prop- 
erty not being ancestral is also nob pressed 
so far as the land is concerned. As regards 
the houses, since they are in the village in 
which the land is situate we agree with the 
lower Court in holding, on the authority of 
Nur IJussain v. Ali Sher (1), that they are to 
bo considered as an appanage to the land. 

It is contended for the appellant that there 
have boon many alienations in the village, 
that the original tribal bond has been broken 
by the introduction of persons of many differ- 
ent tribes in the proprietary body, and that, 
therefore, the Bajputs have unrestricted 
powers of alienation. But, in the first place, 
this was nob the defence taken by the appel- 
lant in his pleas in which the only ground on 
which he urged that Rahmat Khan had an 
unrestricted ixiwer of alienation was that he 
had become a trader. In the second place, 
the Bajputs have been proprietors in the vil- 
lage for several centuries and are still, appa- 
rently, the predominating bribe there. The 
customary restrictions of their powers of alien- 
ation would nob be affected by the fact that 
in reoenb years members of other tribes have 
acquired small areas of land in the village. 
Thirdly, although there have been many alien- 
ations, many have been contested, and the 
appellant’s witness, Alia Bukhsh, says that 
several suits went up to the Chief Court and 
that while in some oases the alienations 
were upheld in others they were set aside. 
This admission would show that powers of 
alienation of the Bajputs of Guna Chaur are 
restricted and the appellant has failed to 
prove the contrary. 

The main argument on the appellant’s be- 
half is that it rests with the plaintiff to 
prove that collaterals in the 7th degree are 
competent to contest a Will. This argument 
is, however, opposed to the authorities. Al- 
though we do not agree with the learned 
Subordinate Judge that collaterals in the 7th 
degree have been hold in Val Singh v. Oanda 
Singh (2j to be entitled to impeach an alien- 
ation it has been laid down in several oases 
thaTb the burden is on the alienee to justify 

(1) 3i P. R. 1905; 88 P. L. R. 3906; 80 P. W. R., 
1905. 

(2) 22 Ind. Oai. 819; 37 P, R. 1914; 40 P. L. R 
1914; 2'J P. W. R. 1914. 
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the alienation even when the persons chal- 
lenging it were collaterals in the 7th degree, 
and that there is no presumption against 
the locus standi of agnates beyond a definite 
degree of relationship to challenge an aliena- 
tion, see, for instance, Surjan v. Jodha (3) and 
Wazira v. Pani (4) Jitoan v. Bupa (5) Arrur 
Singh v. Lachmi (6) and Kha zan Singh 
V. Belu (7). There are no doubt authorities for 
the view that there is a presumption against 
the right of collaterals on the 6th degree to 
exclude daughters irom succession ; but the 
question as to the respective rights of inherit- 
ance of daughters and collaterals is quite 
distinct from the question of the right of dis- 
tant collaterals to contest alienations. Wo 
hold that the onus in this case is on the 
appellant to prove that the plaintiffs are not 
entitled to contest Rahmat Khan’s Will. That 
onus has not been in any way discharged. 

A further contention on behalf of the 
appellant is that the Will is valid by reason 
of his having rendered services to the testa- 
tor. But we agree with the lower Court that 
there is no satisfactory evidence that he per- 
formed any services, only two witnesses, Hira 
Singh and Amin Chand, profess to have any 
personal knowledge on the subject, and they 
merely say in a vague way that the appellant 
rendered services without stating their nature. 

We affirm the decree of the lower Court 
and dismiss the appeal with costs. 

z. K. Appeal dismissed, 

(8) 34 F. B. 1891. 

(4) 118 P.B 1891. 

(6) 130 P.R. 1893. 

(6) 75P. B. 1898. 

(7) 86 P. R. 1906 ; 9 P. W. R. 1906. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 

First Civiii Appeal No. 75 of 1922. 

October 18, 1923. 

Present : — Mr. Kinkhedo, A J. C. 

RAMNATH and oTiiERs— P laintiffs - 
Appellants 
versus 

SUKATjSI and another-— Defendants— 
Respondents. 

Hindu Law-^Gotid$-- llajgotUls^Sucocssim— Adop- 
tion^ Joint Family. 

It ia open to a Goad to prove that hia family, or 
any general body of Qonds in whioh he ia inoluded, 
haa adopted all the prinoiplea of Hindu Law, and 
that they are bound by thoae prinoiplea. [p. 181, 
col. 1]. 

Gonda ate Rajgonda who are governed by Hindu 
Law. Therefore, the inoidenta of a joint family 
apply to Gonda, and a aon among them takes intereat 
by birth, [p. 183, ooL 1]. 

In oaaea where status by adoption has to be eatab- 
liahed, evidenoe of repute and recognition by the 
oommuaity ia admiaaible to prove that status, [p. 181 
ool. 9], 

Appeal against the decree of the Subordi- 
nate Judge, Seoni, in Civil Suit No. 31 of 
1920, dated the 10th April 1922. 

Mr. jV. (t. Bose, for the Appellants, 

Mr. F. Bose, for the Respondents. 

JUDGMENT . —This appeal arises out of a 
suit to enforce the mortgage, dated 3rd August 
1908, exeoutedby one Nandlal, Gond, the deceas- 
ed father of the present defendants, in favour of 
the deceased father of the plaintiff s-appollanbs. 
The Court of first instance, while passing a 
decree for the entire claim on the basis of the 
mortgage, restricted its operation to only 4- 
annas 5-pies share out of the S-annas share 
mortgaged and declared that the remainicg 3- 
annas G-pies share which represented the 
interests of bho defendants was not affected 
by the mortgage. The reason for this exclu- 
sion of the defendants’ share from liability 
under the mortgage was that the defendants, 
although Gonds, were governed by Hindu Law 
and the property covered by the mortgage 
was joint ancestral property in the hands of 
the mortgagor Nandlal and, in the absence of 
legal necessity, Nandlal was not legally compe- 
tent to mortgage anything beyond his own 
interest therein. Against that decree an 
appeal was preferred by plaintiffs to this Court 
whioh was then presid^ over by Rao Bahadur 
W. R. Dhobley, Additional Judicial Gommis- 
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decision on the merits with the following 
remarks, which I reproduod in extcnso 

“ According to the respondents’ learned 
Advocate it is unnecessary for the pur- 
poses of his case to go into this much 
vexed and disputed question as to 
whether Gorids as such are or are not 
Hindus and are or are not governed by 
the Hindu Law, as the defendants assert 
that they and tlie particular tribe to 
which they belong have adopted the 
Hindu custom and the general Hindu 
Law in respect of inheritance and joint 
family and that the Courts are, therefore, 
bound to administer that law in their 
case. This particular aspect of the case 
was not gone into by the lower Court and 
the defendants’ learned Advocate, there- 
fore, says that it is necessary that an 
enquiry should be directed on this point. 
It is admitted by him that some of the 
Gonds in certain Districts in those Pro- 
vinces may be governed by Hindu Law 
and others may not. The learned Advo- 
cate urges that the defendants base their 
claim to be governed by the principles of 
joint family and inheritance of the Hindu 
Law, because they assert that the tribe 
to which their family belongs have 
adopted those principles. The case shall 
have, therefore, to go back to the 
lower Court with directions that stat(5- 
ments of the parties on this point should 
he taken and the case decided according- 
ly. I consider it unnecessary for the pur- 
poses of this case to decide the general 
question whether Gonds as such are or 
are not governed by the Hindu Law. If 
the principles of Hindu Law concerning 
joint family and inheritance have been 
accepted by the tribe to which the defend- 
ants’ family belongs and these are 
followed by them, the mortgage would 
not be binding upon their interest and 
share in the ancestral property.'* 

The pleadings of the defendants record- 
ed after remand show that they claimed to 
belong to the tribe of Eajgonds who, according 
to them, are Hindus and are governed by the 
principles of Hindu Law in the matter of joint 
family property, inheritance, succession by 
survivorship, etc. They also claimed that they 
are Hindus for they adopted almost all Hindu 
customs, such as worship of Hindu Gods, and 


asserted that in matters of marriage, adoption 
and all other matters they followed Hindu 
Law and custom. They further contended 
that they had adopted Hindu Law and, there- 
fore, even if they were not Hindus, still in 
matters of inheritance and succession they 
should bo governed by the Hindu Law. 
The following additional issues wore then 
framed : — 

“11. Whether the defendants are Raj- 
gonds ? 

“12. Whether Eajgonds have adopted the 
rules which govern joint Hindu 
family property ? ” 

The parties wore given opportunity to 
adduce additional evidence on these issues. 
The defendants examined seven witnesses, 
namely D. W 10 — 16 ; they are all Eajgonds 
excepting D. W. 13. The hrst Court 
finds on their evidence that the defend- 
ants are Eajgonds and that Eajgonds follow 
the rules of Hindu Law regarding joint 
family, succession and survivorship, etc. The 
evidence adduced by the plaintiffs, namely, 
that of F. Ws. 1, 3, 4 and 5, was considered 
worthless and very meagre and unsatisfactory. 
Both the additional issues were found in the 
affirmative and the result was that the 
decree passed after remand also excluded 
3-annas 6-pies share of the defendants out of 
the 8 annas share mortgaged from the opera- 
tion of the decree. It is against tliis decree 
that the plaintiffs have preferred this appeal, 
urging, firstly, that the defendants had not 
proved that they were Eajgonds and, further, 
that on the evidence on record it ought to 
have been held that the family of the defend- 
ants did not adopt the rules of Hindu Law 
regarding the joint family and inheritance. 

At this stage of the argument the learn- 
ed pleader for the appellants conceded that 
under the present state of tho case-law Ra]- 
gonds are governed by Hindu Law, and that if, 
on the evidence, the defendants are held as 
having succeeded in establishing that they 
belonged to tho community of Eajgonds, then 
there will be no question as to the law by 
which the defendants should be governed. He 
contends that the defendants have failed to 
prove that they are Eajgonds and that the 
evidence on record is insufficient to prove 
their so-called status as Eajgonds. In support 
of this contention of his he brings to my 
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notice the pleadings of tlie defendants prior to 
the order of remand. He points out that if 
the defendants were really Rajgonds and en- 
joyed that status in the community, they 
would certainly not have failed to style 
themselves as Rajgonds even in their first 
defence. The subsequent pleadings, where 
they assert that they are Rajgonds. are chara- 
terizod as an afterthought. In view of the 
express directions by this Court for recording 
the statements of the parties on the point of the 
tribe to which the defendants belonged, I am 
not prepared to uphold this contention. The 
learned Additional Judicial Commissioner, 
who remanded the case, thought that the 
pleadings already made by the parties were 
not complete, otherwise he would not have 
given express directions about taking the 
statements of the parties. It was with a 
view to afford a chance to both the parties to 
put their case clearly before the Court and 
to adduce such additional evidence in support 
of it as they may choose to examine, that the 
remand was ordered. I am not, therefore, 
impressed by the plaintiff’s said argument. 

It is next contended that the defen- 
dants style themselves as Hindus, but as it 
lias been held in Vilhoba v. Lalsingh, (1) that 
a Gond is not a Hindu and is not governed by 
tlie Hindu Law, the defendants’ contention 
that they are Hindus and, therefore, governed 
by the Hindu Law cannot be uphold. They 
must be governed by the law of inheritance as 
laid down in the Indian Succession Act and not 
by usages and customs of Hindu Law. It is, 
however, pointed out in that ruling that it is 
open to any party to prove that his family or 
any general body of the Gonds in which he is 
included has adopted all the principles of 
Hindu Law, so that they could now be called 
as bound by those principles ; but this must 
be proved by the party which alleges it. 

It is strenuously urged that the evi- 
dence adduced by the defendants is not what 
it should be. There is no evidence of ins- 
tances to show that in the matters of succes- 
sion, marriage, adoption and alienation the 
defendants’ family has followed the principles 
of Hindu Law. My attention has been drawn 
to the judgment of Sir Henry Stanyon in 
Second Appeal No. 231 of 1916, dated 20th 

(1) 76 Ind. Oas. 98U ; 19 N. h. R. 104 ; (1996) 
A. I. R. (9) 817. 


August 1917, and particularly to the passage 
which lays down the nature of evidence 
that is necessary to bo adduced in such cases 
and also to certain passages in Hhattacharya’s 
Tagore Law Lectures on Hindu Joint Family 
and Trevelyan’s Hindu Law, 2nd edition, and 
it is urged that as the evidence on record 
does not satisfy the requirements laid down 
in them the finding of the Court of first in- 
stance that defendants are Rajgonds and, tliere- 
fore, governed by Hindu Law is liable to be 
set aside as based on insufficient data. The 
learned Counsel for the respondents concedes 
that the evidence is not so thorough and full 
of instances as pointed out by Sir Henry 
Stanyon in his judgment as it ought to be. Ho, 
however, contends that the evidence, as it is, 
being given by members of the community of 
Rajgonds who admit that the defendants 
possess like themselves the status of Rajgonds, 
ought to be treated as sufficient. He contends, 
and I think rightly, tliat this recognition by 
the community is in itself good evidence to 
prove the defendants’ status. In cases w^hero 
status by adoption has to be established, evi- 
dence of repute and recognition by the com- 
munity is held admissible to prove that status. 
Tliero is no reliable evidence to the contrary 
adduced by the plaintiffs which would in 
any way disprove the status established for 
the defendants by their witnesses. The 
correctness of their assertion that they are 
Rajgonds and as such governed by the 
principles and usages of Hindu Law is thus 
beyond doubt. The only evidence of the 
plaintiffs* witness P. W. 5, examined before 
remand, does not, it is contended, negative the 
defendants’ assertion that their father was a 
Rajgond. In the oxamination-in-chief the 
witnesses did assert that Nandlal was a Dhur- 
gond and he did make a distinction between a 
Dhurgond and a Rajgond, but when asked in 
cross-examination whether the defendants 
were Rajgonds or Dhurgonds ho said he did 
not know. This testimony is hardly sufficient 
to rebut the positive evidence to the contrary 
adduced by the defendants. 

Reading the evidence on record as a 
whole, I think there is ample material to 
support tile finding of the lower Court that 
the defendants are Rajgonds. That Raijgonds 
are governed by Hindu Law is concedred by 
the appellants. There is also evideuoa on re* 
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cord consistiu^' of the tesbimoay of defendants* 
witnesses as also of plaintiff’s witness No. 1 
after remand to prove that the incidents of a 
joint family do apply to these Gonds, Some 
of tlie witnesses do admit that amongst Rai- 
gonds a son takes interest by birth. This 
declaration or admission being a statement 
against the proprietary interest of the declar- 
ant, is clearly admissible in evidence like a 
declaration by a Jain that a Jain widow can 
adopt a son without her husband’s authority. 
In any case, such statements are, in my 
opinion, admissible under sections 48 and 49 
of the Indian Evidence Act, even though not 
supported by specific instances. 

T^he result is that the plaintiffs’ appeal 
fails and is dismissed with costs. 

(}. R. i\ 

s. D. Appeal di$misscd. 


PAl NA HIGH COURT. 

Second Civil Appeal No. 1737 of 1921. 

November 13, 1923. 

Present : — Mr. Justice Das and Mr. 

Justice Koss. 

GULAB Oil AND— -Appellant 
versus 

DUKHl BAl and others— Respondents 

Jurisdiction oj Civil Gouris-^Snit to fix liability 
of defendant for Government revintiet nature of, 

k salt asking the Court to fix the liability ot the 
defendants in regard to the Government revenue, for 
whioh the plaintiff is liable to the Oolleotor, is a euit 
o! a civil nature and is oognisable by the Civil 
Courts. 

Appeal from the decision of the Additional 
District Judge of Saran, dated the 23rd July 
1921. 

Mr. L, N, Singh, for Mr, B, N, Mitra, for 
the Appellant. 

Mr. Jaganath Prasad, for Mr. Bam Prasad, 
for the Respondents. 

JUDGMENT. 

Das, J. —Two questions have been argued 
before us ; first, that the learned Additional Dis- 
trict Judge erred in coming to the conclusion 
that the proper course for the plaintiff-appellant 


was to apply for partition before the Collector 
and, secondly, that the learned Additional Dis- 
trict Judge erred in thinking that there were 
not suffioient materials on ther record for 
giving the plaintiff the appropriate relief in 
the oiroumstanoes of the ease. So far as the 
first point is concerned, I have oome to the 
conclusion that the argument of the learned 
Vakil for the appellant ought to prevail. This 
is not a suit for partition of revenue paying 
lands. The plaintiff does not ask the Court 
to separate the Government revenue as bet- 
ween the plaintiff and the defendant. He 
invites the Court to fix the liability of the 
defendants in regard to the Government 
revenue for which the plaintiff is liable to the 
Collector. This is a suit of a Civil nature 
and I know of no enactment which pre- 
vents the Civil Court from taking cognizance 
of a suit of this nature. The first contention 
of the learned Vakil for the appellant must 
prevail. But, so far as the other contention is 
concerned, 1 am of opinion that the finding of 
the learned District Judge is a finding of fact 
and is binding on us in second appeal. The 
learned Judge says : "there is no sufficient 
material for assessment of Government 
revenue on the basis of whioh the plaintiff 
has sued for oontribution.” We must 
assume that there were not materials on the 
record suffioient to enable the learned Judge 
to pass judgment in favour of the plaintiff. 
Mr. Laohmi Narain Singh contends that, in 
order to do complete justice between the 
parties, the learned Judge should have refer- 
red the matter to a Commissioner for taking 
evidenoe and coming to a proper conclusion 
on the point. But in my opinion it was not 
the duty of the learned Judge, on his own 
responsibility, to issue a commission. It was 
for the parties to make a proper application 
before the learned District Judge. That 
course was not adopted by the plaintiff and, iri 
my opinion, it is quite impossible now to give 
him any relief, espeoially as he took no 
trouble to place proper materials before the 
Court below. The appeal accordingly fails 
and must be dismissed with costs. 

Ross, J.— I agree. 

z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 509 of 1922. 

July 30, 1923. 

Present : - Mr Justice Kanhaiya Lai. 

Syed ZAHUR HASAN and others — 
Defendants— * Appellants 

versus 

Musammai SHAKER BANOO and 
OTHERS— Plaintiffs — Rspondbnts. 

Landlord atid tenant ^Site occupi.d by tenant— 
Aba-ndonmcnt^Besumplion ^Grantee, whothcr can su3 
original licensor for possession^Sale of propiictary 
rightSf effect of^Stte of dwelling house, rights /#n. 

Where a Zemindar rGsamea possession of a site 
abandoned by a former licensee and grants it to 
another, the latter, if disturbed in his enjoyment by 
the former, oan maintain a suit for recovery of poss- 
ession against him. 

Basdeo Rai v. Dwarka Bam, 82 Ind Cas. 846 ; 14 
A. L. J. 137 ; 88 A. 178, distinguished. 

Where a Zc mindar has resumed possession of a site 
abandoned by a licensee the latter cannot resume 
possession of the site without the permission of the 
Zemindar* 

Hazari hal v. Niinar, 71 Ind. Gas. 1088 ; 21 A. L 
J. 277 ; (1928) A. I. H. (A.j 295 ; 46 A. 88 U. followed. 

On an auotion-sale of the proprietary rights of a 
proprietor in a village the entire land appertaining to 
the property sold passes to the aaotion-purohasor, 
and by operation of law the judgment debtor be- 
oomea a ryot and the rights of the judgment.deblor 
in respect of the site occupied by his dwelling house 
are reduced to those of other persons residing in the 
village. 

Second appeal against the decree of the 
Judge, Small Cause Court of Allahabad, exer- 
cising the powers of a Subordinate Judge, dated 
the 31st January 1922. 

Mr. Iqhal Ahmed and Dr. K* N. Katju, for 
the Appellants. 

Messrs. Abu Ali, P. X, Banerji, and Majid 
Ali, for the Respondents. 

•JUDGMENT. — The dispute in this ap- 
peal relates to a plot of land situated in 
Jhansi which was at one time occupied by 
a house belonging to Muhammad Zahur. 
Muhammad Zahur was a ryot. The zemin- 
dari rights of his father in the village were, it 
is said, sold sometime before 1882. Muham- 
mad Zahur worked as a karinda of his 
father-in-law, who had a zemindari share in 
Busgit, his wife and children lived in Busgit, 
while he kept up his connection with Jhansi, 
Be died in 1887. The house in question fell 


into ruins sometime afterwards and the ques- 
tion for consideration in this case is whether^ 
the defendants, who are the heirs of Muham- 
mad >^ahur, had abandoned the house after 
the death of Muhammad Zahur and allowed 
it to fall into ruins so as to entitle the zemin^ 
dar, namely, the defendant No. 9, to resume 
the land on which the said house stood and 
grant the right of occupancy thereof to the 
present plain tiff -respondent. The plaintiff- 
respondent owns a house adjacent to the land 
in dispute ; and her allegation is that the 
license to build a house on the land so aban- 
doned was granted to her by the defendant 
No. 9 in September 1919. She complains 
that when she wanted to build a house on the 
said land the defendants appellants interfered 
and prevented her from making constructions 
over the same. It is also said that the said 
defendants then hurriedly collected some 
materials and built certain walls and a room 
in order to keep the plaintiff out of the enjoy- 
ment of that site. 

The defendants deny having abandoned the 
site. The Court of first instance found in 
their favour but the lower Appellate Court 
held otherwise. The question at issue is real- 
ly one of fact depending very largely on the 
evidence of intention afforded by the conduct 
of the plaintiffs since 1887. 

The lower Appellate Court has referred in 
detail to the various facts established by the 
documentary evidence produced, tending to 
show that the defendants had abandoned their 
residence in the house in dispute and settled 
elsewhere, that from 1889 onwards they des- 
cribed themselves as residents of Busgit, 
and that though three members of their 
family had been buried at Jhansi, one 
having come there to live with his wife 
and the other two temporarily on account 
of plague, none of them is shown to have 
occupied the house in dispute which was 
lying in ruins from long before. The 
lower Appellate Court has also pointed out 
that if any of the members of the family did 
come to Jhansi for temporary purposes, they 
came and stopped in other houses with other 
people and showed no intention of either 
retaining the site of the house in dispute 
under their control or to rebuild and maintain 
the house after it had been allowed to fall 
into ruins. 
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The learned Counsel for the defenciants- 
appellants contends that the plaintiff as a 
licensee bad no right to sue; that the inferen- 
ces drawn by the lower Appellate Court from 
the facts found to have been established were 
not justified, and that in any case the defend- 
ants should be deemed to have continued to 
be the owners of the site in question and to 
have a right to build thereon. The right of 
the plaintiff to stop the defendants-appeliants 
from interfering with her constructions was 
denied by the dofondants-appellants on the 
ground that the latter had not abandoned the 
site ; but her right as a licensee to file a suit 
was never questioned in any of the Courts 
below or in the Memorandum of Appeal hied 
in this Court. In fact, il the finding of the 
lower Appellate Court that the defendants* 
appellants had abandoned the site and allowed 
the house to fail^into ruins so as to entitle the 
zemindar to resume the same is correct, the 
right of the zenundtr to grant a license to the 
plaintiff to occupy the site and build a house 
thereon cannot be questioned. The decision in 
BasdeoBai v. Dwarka Bam (1) has no applica- 
tion because that was a suit between a licen- 
sor and a licensee, and the question was what 
was the proper remedy in a case where the 
licensee has been ousted by the wrongful 
revocation of the lioanse. The finding arrived 
at by the lower Appellate Court on the quos 
tion of abandonment is based not so much on 
inferences as on the conduct of the defendants 
since 1889 onwards and the intention to be 
gathered therefrom. In Ilazari Lai v. Nimar 
(2) it was held in somewhat similar in oircum* 
stances in respect of land occupied by a grove, 
the trees whereof had been out, that the land 
having been abandoned by the original grove- 
holders and having remained waste for over 
12 years and reverted to the zemindars^ and 
the successors of the original holders could 
not resume possession and plant a new grove 
thereon without the permission of the zemin- 
dars, As regards the site, there can be no 
question that on the sale of the proprietary 
rights, if any, possessed by the father of 
Muhammad Zahur, the entire land appertain- 
ing to the property sold passed to the auction- 
purchaser ; and by operation of law the judg- 
ment-debtor became a ryot and the rights of 

(1) Ind. Caa. 846 ; 14 A. h. J. 187 ; 83 A. 178. 

(9) 71 iud. Caa. 1088 ; 31 A. U 4. 377 (1928) A. 
I. B. (A) 3 J6 ; 48 A. 886. 


the judgment-debtor in respect of the site 
occupied by his dwelling house were reduced 
to the position of the other persons residing in 
the village. 

The appeal, therefore, fails and is dismissed 
with costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 631 of 1922. 

July 23, 1923. 

Present : — Mr. Justice Daniells. 

DHARINEE HAJJAM - PiiAlNXiFF— 
Appellant 

versus 

Musammit PI ABL —Defendant- 
Respondent. 

Civtl Procedure Code V of 1908), 0. XXI r, 83 
of conjugal rights, decree fcr^Direc- 
tion that wife shall not be imprisotwd^ Appellate 
Court, inter ferCfice by -Imprisonment, object of. 

Where a lower Appellate Court directs under 
O. XXI, r. 88 (1) of the Civil Procedure Code, a decree 
for reatitution of conjugal righta ahall not be enforc- 
ed by impriaonmeat of the wife, the High Court 
will be very slow to interfere with the exercise of 
the diaoretfon. 

Imprisonment, if allowed in such oases, is not a 
penalty for anything the wife may have done, bat a 
means of forcibly compelling her return to her 
husband. 

The tendency of modern legislation is against 
sending a woman to Jail in suoh oases. 

Bai Panvati v. Qanesh Mansukk Jetha, 69 Ind. 
Caa. 861 ; 44 B. 973 ; 38 Bom. L. B. 1097, relied on. 

Second appeal against the decree of the 
District Judge, dated the 1st February 1922. 

Dr. S. N. Sen, for the Appellant. 

Mr. Muhammad YusaJ^ for tlie Respondents. 

JUDGMENT . — This is an appeal in a suit 
for restitution of conjugal rights. The plaint- 
iff-appellant has been given a decree, but the 
Court below has added to it a condition that it 
shall not be enforced by the imprisonment of 
the wife and it is against this condition that he 
appeals. O. XXI, r. 33 (1) of the Civil Proce- 
dure Code expressly permits of suoh a condi- 
tion being inserted in the decree, and this 
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Court would, ordinarily, be very slow to inter- 
fere with the discretion of the Court below in 
a matter of this kind. It is quite true that 
this is not a strong case in favour of the wife. 
The allegations of cruelty which she made 
have been disbelieved. The finding of the 
learned Munsif , which the Court below adopts, 
is that the woman left her husband s house 
originally in the company of her brothers, but 
when the time came for her to return she was 
unwilling to do so. The learned Munsif says 
that the plaintiff has given no reason for her 
refusal but that the probabilities are that she 
is under the influence of a certain barber and 
that this has induced her refusal. Even in 
such a case it is possible, if the husband got 
her back by force, that he might take the 
opportunity for punishing her for her unfaith- 
fulness. Imprisonment, if allowed in these 
cases, is not a penalty for anything the wife 
may have done, but a means of forcibly com- 
pelling her return to her husband. As the 
Bombay High Court remarked in a recent case, 
Bai Parwati v. Oanchi Mansukh getha (l), the 
tendency of modern legislation is against send- 
ing a woman to Jail in such cases, and in fact 
since this decree was passed the law has been 
so altered by both Houses of the Legislature as 
to make imprisonment illegal as a means of 
enforcing a decree of this nature. The learn- 
ed Judge has slightly anticipated the amend- 
ment of the law. On tho„ whole, I am not 
prepared to interfere with the discretion exer- 
cised by the learned Judge and I accordingly 
dismiss the appeal though, under the circum- 
stances, without costs. 

z. K. Appeal dismissed. 

. (1) 59 lad. Cas. 861 : 44 B. 973 ; 23 L. H. 

097. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 526 op 1922. 

July 24. 1922. 

Present: — Mr. Justice Kanhaiya Lai. 

GOPI KOBRI— Dependant— Appellant 

versus 

Musammat RAJ ROOP KOER and 

ANOTHER, — PLAINTlPP AND DEFENDANT - 

Respondents. 

Transfer of Property Act {JV of 1882), « 36— 

Election — Permanent lease — Acceptance of rent-^ 
Waiver, 

When a person who suoceeds to an estate aooepts 
vent from a tenant of the estate without being 
aware of the faot that the tenant claims to Wd 
under a permanent lease granted by an intermediate 
holder of the estate, whioh he had no power to grant, 
suoh aooeptanoe does not amount to lan election 
cr to a waiver of the landlord's right to object to the 
validity of the lease. 

Madhu Sudan Singh v. RookCt 25 0. 1 ; 24 I. A. 
164 : 1 0. W. N. 483 ; 7 M. L. J. 127 ; 7 Bar. P. C. J. 
194 ; 18 Ind. Deo. (N. B.) 1 (P. 0.), distinguished. 

Beni Per shad Koeri v. Dudhnath Boy, 27 0. 166 ; 26 

I. A. 916 ; 4 0. W. N. 274 ; 7 Sar. P. 0. J, 580 ; 14 
Ind. Deo. (N. S.) 108 (P. 0.), relied on. 

Second appeal against the decree of the 
District Judge of Benares, dated the 11th 
March 1922. 

Mr. P. L. Banerji, for the Appellant. 

Dr. /C N. Katjii, for the Respondents. 

JUDGMENT . — Tho dispute in this ap- 
peal relates to plot No. 738 khasra whioh is 
situated in Mauza Shukulpura outside the 
skirts of Benares City. The village Shukul- 
pura was granted to Mussammat Asmedh 
Kunwar by the father of the plaintiff on the 
9th of April 1889 by an agreement whioh pro- 
vided that she was to hold the same in her 
possession and enjoy the profits thereof for 
her maintenance during her lifetime without 
any power of alienation. 

While Musammat Asmedh Kunwar was so 
in possession of that village, she granted a 
perpetual lease of the plot in dispute to Gopal, 
Ganga and Gopi for a premium of Rs. 100 on 
an agreement that the lessees would pay her 
a rent of Rs. 12 per annum and be entitled to 
use the land for planting a grove, constructing 
buildings or for any other purposes they liked. 
On the strength of that lease a grove, consist- 
ing mostly of guava trees, was planted over 
the said land by the lessees and a ridge or 
mud wall was built around it for the protec- 
tion of the trees. 
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Tho lease was granted on the 11th ot May 
1905. On the 16th of Maroli 191B Musam- 
mat Asmodh Knnwar died. The plaintiff as 
the successor-in-interest of her father, the ori- 
ginal proprietor of the village, sues to eject the 
lessees from the land of tho said grove and for 
mesne profits, contending that the lease in 
question became inoperative after the death of 
Musammat Asmedh Kunwar. Gopal and 
Ganga have since sold their interest in the 
said grove to Gopi for Rs. 100 on the 12th of 
August 1916. The defence of Gopi was that 
the plaintiff had accepted the rent of the land 
in question since the death of Musammat 
Asmedh Kunwar, that the defendant had 
spent about Rs. 2,000 in making improvements 
over the said land, and that the plaintiff was 
not entitled to the relief claimed. 

The trial Court found in favour of the plaint- 
iff and allowed the defendant to remove all 
the constructions made and trees planted by 
him within a month from the date of its 
docroo. The lower Appellate Court uphold the 
decree for possession but dismissed the claim 
for mesne profits, holding that the plaintiff 
was not entitled to the same by reason of her 
having accepted the rent of the holding from 
the contesting defendant for three years after 
the death of Musammat Asmodh Kunwar. 

It is urged on behalf of the defendant-ap- 
pellant that the acceptance of«ront by the plaint- 
iff operated as a ratification by her of the 
lease granted by Asmedh Kunwar, and that, 
in any case, the plaintiff is not entitled to claim 
possession without paying for the improve- 
ments made by the defendant during tho sub- 
sistence of the lease. Section 35 of the Trans- 
fer of Property Act lays down that whore a 
person professes to transfer any property 
which he has no right to transfer and as a 
part of the same transaction confers any be- 
nefit on the owner of the property, such owner 
must elect either to confirm such transfer or 
to dissent from it ; but an acceptance of a be- 
nefit by the person on whom it is conferred 
does not constitute an election by him to con- 
firm the transfer, unless he is aware of his 
duty to elect and of those circumstances, 
which would influence the judgment of a rea- 
sonable man in making an election. The re- 
ceipts filed show that the rent in the present 
case was received by Gaya Prasad, an agent 


of the plaintiff, and there is nothing to show 
that either the plaintiff or her agent was 
aware of the circumstances in which the lease 
was granted or of the terms on which it was 
hold by the person paying the rent. There 
can be no election where the person receiving 
tho rent is not aware of his duty to elect; or, in 
other words, of the fact that a perpetual lease 
had been granted by the intermediate holder 
which it was in his power to repudiate or con- 
firm. An acceptance of rent in these circum- 
stances oven for a period of three years can- 
not operate as an estoppel or waiver by tho 
plaintiff of the invalidity of the lease after 
the death of Musammat Asmedh Kunwar. 

The decision in Madhu Sudan Sinqh v. 
Booke (1) does not apply because in that case 
the rent had been accepted with a full know- 
ledge of the patni lease, souglit to be repudiat- 
ed. In fact, the tenant had filed a petition, 
depositing the rent in Court to the credit of 
the opposite party, stating the rent was being 
paid on account of a patni lease granted to him 
by the intermediate holder. The intermediate 
holder in that case was a Hindu widow. On 
the said deposit having been made an applica- 
tion was filed on behalf of the reversionary 
heir of the said widow, agreeing to accept the 
said payment. A Hindu widow, holding a life- 
interest, has a larger power than a lady hold- 
ing an estate in lieu of maintenance for her 
life without any power of alienation. In Beni 
Per shad Koeri v. Dudhnath Boy (2) where a 
grant of a village for maintenance was made 
by a Zemindar to his nephews operating only 
for life, and tho grantee executed a perma- 
ment lease in favour of another, it was held 
in a suit brought by the successor-in-interest 
of the original grantor that the mere accept- 
ance of rent by such successor-in-interest at 
tho rate stipulated in the permanent lease 
could not have the effect of confirming she 
lease in its entirety; nor could the duration of 
the lease exceed that of the original grant. In 
the absence of any evidence to show that the 
plaintiff or her agent was aware ot the terms 
and conditions of the lease under which the 
grove was planted, an acceptance of rent from 

(1) 36 0. 1 ; S4 I. A. 164 ; 1 0. W. N. 488 ; 7 
M. L. J. 137 ; 7 Bar. P. 0. J. 194 ; 18 led. Doe. 
(N.8.) 1 (P.C.). 

(2) 27 0.166; 36 I. A. 316 ; 4 0. W. N. 374; 7 
Bar. P, 0. J. 680 ; 14 Ind. Doe. (N.8.) 108 (P. 0.). 
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the person in possession of the land could not, 
therefore, estop the plaintiff from claiming 
possession and seeking to avoid the lease so far 
as it granted the plaintiff a perpetual right. 

As regards the improvements alleged to 
have been made by the lessees and referred to 
in the written statement and in the grounds 
of appeal to the Court below, it is not clear 
from the evidence when they were made and 
whether they were made in good faith within 
the meaning of section 51 of the Transfer of 
Property Act. No issue was framed on that 
point by the Court of first instance or evi- 
dence taken. The lower Appellate Court is, 
therefore, directed to determine, after taking 
such additional evidence which the parties 
may adduce, — 

(1) Whether the improvements in question 
were made by the defendants or any of them 
in good faith, believing that they were abso- 
lutely entitled as lessees to make the same ? 

(2) Whether these improvements were 
made in the life time of Musammat Asmedh 
Kunwar or partly in her life time and partly 
after her death and the acceptance of rent by 
the plaintiff, and, if so, to what extent? 

(3) What was the value of the said improve- 
ments, as it would accrue to the transferee, if 
the ejectment is effected ? 

Throe months* time will be allowed for re- 
cording the findings. On receipt of the find- 
ings ton days will he allowed to the parties 
for objections. 

s. D. Issues remitted. 


ALLAHABAD HIGH COURT. 

Letters Patent Afukal No. 93 of 1922. 
July 23, 1923. 

present : — Mr. Justice Banerji, Acting Chief 
Justice, and Mr. Justice Ryves. 
MOHAN AND OTHERS —Plaintiffs— 
Aitellants 
versus 

T3I3HAMBHAR SAHAl and another— 
Dependants - Respondents. 

Limitation Act (IX of Sch I, Art 82, appli^ 
cability of^EatemenlServient tencmentf Jieavicr 
burden imposed on-^Suitfor removal of burden. 

Defendant who was entitled to place beams on the 
plaintifi’fl wall, placed heaviei and more numerous 

I C-26 


beams on the wall than had existed before and 
plainti0 brought a suit for tbe removal of the beams: 

JTeldt that Artiole 82 of Sobedule 1 to the Limita. 
tion Aot had no application to the oase. 

Jadii Bam Kanhaia liam^ 38 I. 0. 90, followed. 

A common instance of the application of Artiole 82 
of Schedule I to the liimitation Aot is that of a 
tenant who having a right to oultivate land digs a 
tank in it or builds a house on it. 

Appeal, under section 10 of tho Letters 
Patent, against on order of Mr. Justice Stuart, 
dated the 18th April 1922, in S. A. No. 1028 
of 1920. 

Mr. N. C. Vaish, for tho Appellant. 

Mr Nehal Chanda' lor the Respondents. 

JUDGMENT.- -The question which 
arises in this appeal is wli ether the 
claim of the plaintiffs is barred by Article 82, 
Schedule I of the Limitation Aot. The 
facts are these. Between the houses of 
the parties lies a wall which in previous 
litigation between them was declared to 
be tho property of the plaintiffs. The 
defendants have placed some beams on that 
wall and masonry roof. The plaintiffs' suit 
was instituted for the removal of the beams 
in so far as they rested on tbe plaintiffs’ wall, 
Tbe defendants claimed a right of support for 
the beams of their roof. The lower Appellate 
Court, without finding whether the defendants 
had a thatched roof resting on tlie plaintiffs* 
wall, hold that, as the defendants had placed a 
much heavier burden on the wall than had 
existed before, the plaintiffs were entitled to 
have that burden removed and decreed the 
claim. An appeal was preferred to this Court 
and for the first time in tin’s Court it was con- 
tended that the claim was barred by Article 32. 
This pica prevailed before a learned Judge of 
this Court and be held that the said Artiole 
applied and as tho construction complained of 
had admittedly been made more than two years 
prior to the institution of tbe suit ho dismissed 
tho claim. Tho plaintiffs have preferred this 
appeal. Tbe question is by no means free 
from difficulty but, after considering th« 
matter, we are of opinion that Article 32 is not 
applicable to the present case. Tliat Artiole 
runs as follows : — 

“ Against one who having a right to use 
property for specific purposes perverts it to 
other purposes.** 

It is admitted that tbe purpose for which 
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the defendants oonld use the wall was the 
support which the wall could afford to their 
beams, wo do not think that they have used 
the wall for a different purpose. Tho only pur 
pose for whichthey could use the wall was that 
of placing beams on it. They have carried out 
the same purpose but in a different way, that 
is to say, according to the finding of the Court 
below, tliey have placed upon the wall heavier 
and more numerous beams than had existed 
before and, instead of putting a thatched roof, 
they have placed a masonry roof. Tho real 
purpose, however, is that of support for the 
beams upon which the roof now rests. There- 
fore, it cannot bo said that there has been a 
perversion of tho purpose for which the defen- 
dants had a right to use tho wall. Article 32 
cannot apply to a case of this kind. A common 
instance of tho application of tho Article is that 
of a tenant who having a right to cultivate 
land digs a bank in it or builds a house on it. 
Our attention has been drawn to the 
ruling in Jndu Bam v. Kanhaia Bam (l), 
in which a learned Judge of this Court held 
that Article 32 had no application to a matter 
like this. That was a case which was much 
stronger than the case before us. We are 
unable to agree with the view which the 
learned Judge who decided this case has taken 
on the point. In our judgment tho Article in 
question does nob bar the present suit. There 
was no other question to he considered in the 
appeal. We, therefore, allow the appeal, set 
aside the decree of the learned Judge of this 
Court and restore that of the lower Appellate 
Court. The appellants will have their costs of 
both tho hearings in this Court. Wo allow 
the defendants two months’ time from this 
date for the removal of such portions of the 
beams in dispute as rest on the plaintiffs’ wall. 

Z. K. Appeal allowed. 

(1) 88 Ind. Oa». 90. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

SJ5COHD Civil AppEAii No. 312 of 1922. 
November 15, 1923. 

Present Mr. Kiukhede, A. J. 0. 

Lala ANANTRAM— Appbllanx 
versus 

Lala MURLIDHAR— Rkspondbnt, 

Arbitration^ Award, publication of , mode of — At'hu 
trators, duty of— Stamp, failure to affiic, effect o/— 
AppiC-al—Neio case, whether can be made— Events 
durifig pendeticy of suit— Court, whether can take 
notice. 

It U only where the sabmiaaion providea for the 
making and publlahing of the award that the award 
ia not valid unless it la published, [p. 97, ool. 1 J 

Armitt v. Bream, (1705) 1 Salk 70, relied on. 

As soon as the arbitrators have made a complete 
award, the award ia regarded as made and published. 

The law oasts upon an arbitrator no obligation to 
stamp an award and an award ia complete though it 
is unstamped and, therefore, inadmissible in evidence, 
[p 197, ool. 1.] 

In the abaenoe of an express stipulation as to the 
mode of the delivery of the award, the duty of the 
arbitrators ia to have the award ready for delivery 
to the parties at their request and to acquaint thorn 
with the fact within a reasonable time. [p. 197, 
ool. 1.] 

A Court of appeal is^ not justified in exposing a 
party after ho baa obtained his decree to the brunt of 
a new attaok of which he bad no notice during the 
hearing of the suit. [p. 198. ool. S.] 

Nathu Piraji Marivadi v. Umedmal Gadumal, 1 
Ind. Gas. 455 ; 88 B. 85 ; 10 Bom. B. B. 7^8, relied 
on. 

Ordinarily, every plaintif! haa got a right to say 
that the rights of the parties should be adjudicated 
ui>on as they existed at the date of the suit, and that 
the Court should not take notioe of any events that 
have happened during the pendency of the suit. 
This, however, is not an invariable rule and a Court 
will, in exceptional oases, depart from it, espeoially 
when by so doing it can shorten a litigation and 
best attain the ends of justice by preserving the 
rights of both parties. It is not only in the power 
but it sometimes is the duty, of even a Court of appeal 
to take notioe of events which have happened during 
the pendenoy of appeal, and such events not appear- 
ing on the record can he allowed to be proved by ex- 
trinsio evidence, [p. 197, ool. 2; p. 198, ool. 1.] 

Bansomc v. City of Pierre, 41 C. C. A. 586 ; 101 F. 
R. 6G5 ; Ram Rattan Sahu v. Bishun Chand, 11 0. 
W. N. 782 ; 6 0. L. J. 74 , relied on. 

Appeal against the decree of the District 
Judge, Jubhulpore, dated the 27th March 1922 

Mr. N. G. Bose, for the Appellant. 

Mr, M. Gupta, for tho Respondent. 
JUDGMENT. — The plaintiff-appellant, 

Anantram, brought this suit for a declaration 
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that he is a tenant of oeitain occupancy and 
ordinary fields in IMouza Kajarwara and also 
for the recovery of Rs. 420 said to have been 
recovered by defendant-respondent, Murlidhar, 
from some lessees of the said fields. The 
Munsif dismissed the suit on the ground that 
tho land was the property of the defendant. 
The lower Appellate Court also dismissed the 
appeal. Agamst this decision the plaintiff 
has come in second appeal to this Court. The 
defence urged may be summarised as under. 
The defendant was a Patwari of the village 
and in view of his position as such he did not 
think it desirable to allow tho land in ques- 
tion to stand in his own name and, therefore, 
arranged to have it recorded in the name of 
of the plaintiff ; that the defendant had been 
uniformly in possession of the said land and 
that plaintiff was never in possession and 
that the rent used to be paid by the defen- 
dant ; that the defendant resigned his Pat- 
wariship in ^'ambat 1976 from which year his 
name was recorded in the jamabandis as 
tenant of the land. This defence was raised 
on 12th ^lay 1921 and the case was adjourned 
to 13th July lL'2i for plaintiff ’s reply. On the 
day of this adjourned hearing the defendant 
filed an additional written statement wherein 
he urged tho following additional plea, that the 
plaintiff* and defendant and Jiwanlal had refer- 
red their dispute to arbitration by an agree- 
ment dated 21st May 1917. Panchaa made 
their award on 7th November 1917 whereby 
the plaintiff's claim for the land in dispute 
was di tallowed. As no stamp for the award 
was filed the delivery of the award was 
delayed till the 12th eluly 1921 when the 
value of a stamp was supplied by tho defen- 
dant. This suit is, therefore, untenable. The 
plaintiff’s reply, through Mr. Shcopiasad, 
pleader, on this additional plea was to tho 
following effect ; — “ An agreement was enter- 
ed into by the parties by way of a proposal to 
refer the dispute relating to the land in dis- 
pute to arbitration of J^eobar Eaghubir Singh 
and others in 1917 as alleged by tho defen- 
dant in bis additional written statement, but 
it was never given effect to as tho parties 
withdrew tho reference and no award was 
made by tho arbitrators within a reasonable 
time. It is denied that tho delay was duo to 
want of time. Tho reference does not bar 
the present suit.” It was also pleaded in the 
alternative that if the parties did not express- 


ly withdraw the refercince an implied with^ 
drawal of tho reference and refusal by tho 
arbitrators to arbitrate should bo inferred 
from tho fact that the arbitrators did not 
make any award for such a long time and 
that, if the arbitrators made any award 

as alleged by tho defendant, the pro- 
ceedings as well as the award were 

never communicated to the plaintiff. They are, 
therefore, fraudulent and void on account of 
the misconduct of the arbitrators. The 
Munsif framed the following issues : — 

** 1. Whether tho parties referred tho 
dispute relating to tho lands in 
suit to the arbitration of the 

llon’ble Beohar Eaghubir Singh and 
others ? 

“ 2. Did they make an award and dis- 
allow plaintiff’s claim to the lands 
in suit? If 60, when was it given? 

“ 3. Was the reference withdrawn by 
the parties and, if not, does tho de- 
lay in making the award, if any, 
operate as an implied withdrawal ? 

“ 4. Was the award communicated to 
the plaintiff? If not, does the 
omission amount to misconduct on 
the part of the arbitrators and 
does it vitiate the proceedings and 
the award as fraudulent ? 

“ 6. Is the suit barred by reason of the 
award ? ” 

The findings of the Court of first instance 
may be summarised as under ; that the par* 
ties did refei* the dispute relating to tho land 
in suit to the Pam his as alleged by the de- 
fendant ; that the reference was not with- 
drawn either expressly or by implication and, 
further, that thera was nothing in the pro- 
ceedings that might have vitiated tho award ; 
that the real and original award was Exhibit 
L>-3 which was engrossed on a plain paper and 
signed by all the arbitrators on 7th November 
1917 ; that tho award declared the land in suit 
to he tho property of the defendant subject to 
a payment of Rs. 200 l)y him to tho plaintiff ; 
that tho award in question was not vitiated for 
want of publication to tho parties, and that 
the Pavvchas did make an attempt to com- 
municate the decision to the parties and it 
was no fault of theirs if the latter faild either 
to provide stamp or to attend to bear tho 
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award pronounood. The Munsif, being of 
opinion that communioation of the decision to 
the parties was not an essential condition of a 
valid award, did not give a definite finding on 
the question of the service of notice on the 
plaintiff, to the payment of Rs. 200 by defend- 
ant to plaintiff, the Munsif hold that plaintiff 
was at liberty to receive the money if paid to 
the Sarpanchas or to claim it by a suit. 

The District Judge held that, whatever dis- 
putes existed with regard to the land in suit 
were included within tlie reference to arbitra- 
tion; that tbe award of 1917, Exhibit D-3, was 
a valid one. It was signed by all the Panrhns 
and was already validated in the lower Court 
by realising the stamp-duty and penalty ; that 
plaintiff-appellant had received notice of the 
date of making award and if he remained 
absent that was a matter of his own choice ; 
that the reference to arbitration was not 
withdrawn either expressly or by implication 
by the parties and that there was no evidence 
to support the contention that the award was 
a fraudulent one. As regards payment of 
Rs. 200 the lower Appellate Court held, on the 
evidence of Reohar Raghubir i^ingh, that 
the defendant-respondent had actually de- 
posited this amount with him as ISarpancha 
and it saw no reason to direct the defendant 
to pay the amount to plaintiff in this suit. In 
the end, it was held that the defendant-res- 
pondent’s title having been made out suflioient- 
ly clearly and the award being binding on 
both parties the plaintiff s claim was rightly 
dismissed. 

In second appeal three grounds are urged : 
(1) that the award dated 12th July 1921 was 
not legally valid and could not affect the 
plaintiff’s right to the fields; (2) that there was 
no valid award between the parties and, 
therefore, the case should have been tried and 
decided on the merits, and (3) that the present 
dispute was not referred to arbitrators for 
decision by the Ihrar7ioma dated 21st May 
1917 which has been wrongly interpreted by 
tbe Courts below. All the questions raised 
are, to my mind, questions on which there 
are concurrent findings of fact. As regards 
ground No. 1, suffice it to say that tbe Courts 
below did not treat tbe award dated 12th 
July 1921, Exhibit D-2, as a valid award. They 
regarded the award of Hh November 1917, 
Exhibit D-3, as the real award in the case. 


No question, therefore, about the award dated 
12th July 1921, Exhibit D-2, affecting the 
plaintiff’s right to the fields claimed at all 
arises for consideration by me. As regards 
ground No 3, 1 am not prepared to hold that 
the Courts below have committed any error 
in interpreting the Ihrarnama, If we look into 
the proceedings of the arbitrators, as also the 
deposition of Beohar Raghubir Singh and 
the award Exhibit D-3, it will be clear that 
plaintiff was desirous of having the question 
relating to the lands in suit settled by 
the Panchas, The finding seems to be correct 
and must stand. 

Ground No. 2 is rather general and under 
that ground a long argument was addressed to 
show that there was no valid award between 
the parties which barred the present suit. 
Several matters not expressly pleaded chal- 
lenging the validity of the award, were pressed 
l}y the appellant at the hearing ; for example, 
though the appellant’s case in the Court of 
first instance was that there was no award at 
all in 1917, the concurrent finding of fact was 
that there was such an award in 1917. He 
had challenged the validity of the award on 
the ground of want of publication, and charac- 
terised the proceedings of the arbitrators as 
fraudulent and void on account of their mis- 
conduct, but all the same ho did not challenge 
its validity either on the ground that there 
was an interpolation in the terms of the ifcmr- 
nama, or on the ground that the land in suit 
was not included in the reference, or thaf^ the 
words “ Jagha JamirC* in the Ikrarnama were 
not sufficiently wide to include a claim in 
respect of the land in suit. Neither did he 
contend in the first Court that the award left 
some items undecided, nor that the decision 
related to some and not all the parties to tbe 
reference. If I were to allow pomfcs such as 
these to be taken at this late stage of second 
appeal, it would be enabling a defeated litigant 
to evade his defeat by devising a new case 
which was never set up when it should have 
been set up. The Court of appeal is not 
justified in exposing a party after he has 
obtained bis decree to tho brunt of a new 
attack of whioli he had never hod notice dur- 
ing tho hearing of the suit : Nathu Piraji v. 
Umcdvial Oadumal (i). All these are points 
which, no doubt, might have been taken in 

(1) 1 Ind. OftB. 466 ; 86 B 36 ; 10 Bom. I. B. T68. 
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answer to the plea oC the defendant based 
on the award but they were never taken 
and cannot, therefore, be allowed to be 
raised at this final stage of appeal. Those 
points, if pressed at the bearing, would have 
been replied to and witnesses could have been 
examined and cross-examined with reference 
thereto. I see no reason to allow them to be 
pressed before me. 

One important question raised about 
the validity of the award on the ground of 
its non-publication remains to be disposed of. 
In this case i do not find that any date 
was fixed by the terms of the Ihrarnama 
before which the award was to be made. 
The arbitrators were, therefore, within their 
rights to make the award within a reasonable 
time. The Ikrarnama does not also 
specify the mode of delivery of the award whe- 
ther it was to be delivered to “ every party” 
or to “ both parties ” or to “ the parties or 
one of them.” In the absence of any express 
stipulation, I think the duty of tlio arbitrators 
was to have the award ready for delivery to 
the parties at their request and to acquaint 
them with the fact within a reasonable time. 
The time of actual delivery in such a case is 
not material. Moreover, the submission of 
Exhibit D-1 does not provide that the arbitra- 
tors shall “ make and publish” their award. 
It is only whore the submission provides for 
the making and publisliing of the award that 
the award is not valid unless it is publish- 
ed, see Armitt v. Breame (2), quoted in Rus- 
sell on Arbitration and Award, lObh Edition, 
page 4:36. It is observed by the learned author 
that this does not seem to be a matter of any 
practical importance because an award is 
generally regarded as “ published” as soon as 
the arbitrator has done any act whereby he be- 
comes officio. In other words, as soon as 
the arbitrator hasimade a complete award, such 
award is regarded as made and published. It is 
needless to add that the law casts upon the 
arbitrator no obligation to stamp the award, 
and ho does not usually do so. So the award 
was complete though it was unstamped and, 
therefore, inadmissible in evidence As stated 
above, the Appellate Court has held that 
notice was given to plaintiff but the latter 
remained absent. In view of this finding the 

(3) (1706) 1 Salk 76; 91 £. B. 73. 


plaintiff cannot make his own negligence to 
attend before the arbitrators to inform him- 
self about the actual decision, a ground for 
saying that the award was nob valid for non- 
publication to him 

Rightly or wrongly, both parties laboured 
under a misapprehension as regards the bind- 
ing character of the award made upon a re- 
ference made by them to the arbitrators. The 
defendant being in possession of the property 
was not particular about furnishing the re* 
quired stamp to the arbitrators to engross the 
award thereon. The plaintiff, on the other 
hand, presumably believed that the origibal 
award in respect of which notice was served 
on him ” would not be available for any pur- 
pose whatsoever until the same was engrossed 
upon a stamped paper” as required by the 
J^tamp Law and ho was naturally nob interest- 
ed in furnishing the stamp himself. That 
award of 1917 was stamped and validated in the 
course of this suit ; this validation had, under 
the Stamp Law, a retrospective effect but for 
this validation the award was inadmissible 
in evidence and the Court could nob act upon 
it though filed in the case as an Exhibit 
D-3. It has now, by reason of the valida- 
tion by the Court on the recovery of the 
stamp duty and penalty on 19th December 
1921, furnished a good delenoe to the suit, and 
the plaintiff’s suit gets defeated by it. Under 
these circumstances, I think the plaintiff may 
be said to have had ample justification to file 
the suit on 3rd February 1921, but that he has 
lost his right to continue it as soon as the 
award of 1917 was validated and became 
admissible in evidence as an answer to the 
claim. 

Under ordinary circumstances every plaint- 
iff has got a right to say that the rights 
of the parties should bo adjudicated upon as 
they existed at the date of the suit, and that 
the Court should nob take notice of any events 
that have happened during the pendency of 
the suit. I need only say that this rule is nob 
an invariable rule ; there are several excep- 
tions to it. Every Court will in exceptional 
oases depart from this rule especially where 
by so doing it can shorten a litigation and 
best attain the ends of justice by preserving 
the rights of both parties. It is not only in 
the power but it sometimes is the duty of 
even a Court of appeal to take notioe of 
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events which have happened during the pen- 
dency of appeal, and such events not appear- 
ing on the record could be allowed to bo prov- 
ed by extrinsic evidence. This power is, as 
stated by Mr. Justice Thayer in Eavisoni v. 
City of IH^rre (3), cited with approval in Bam 
Ratan Sahu v. Bishun Chand (4), based on the 
principle that, ‘ it is t^e duty of the Court 
which still retains control of the judgment, to 
take such action as will shorten litigation, 
preserve the rights of both parties and best 
subserve the ends of justice.’* In the interest 
of justice, therefore, I think lx)th the Courts 
w§re bound to take notice of the award of 
1917 (Exhibit l)-3) as validated and to give 
effect to it. 

I cannot see any reason why in giving 
effect to the award the proper form of relief 
to which the plaintiff was entitled under the 
terms of the very same award should not 
have been granted to him in this very suit in 
place of the larger relief which ho claimed. 1 
think equity demands this. I, therefore, while 
upholding the dismissal of the plaintiff’s claim 
for a declaration of his title to the property in 
suit, and for injunction for restraining the 
defendant from interfering with the plaintiff’s 
possession and for the relief about the amount 
of Rs. 420 on account of lease money, order 
that a direction be added in the decree to the 
following effect: “ that the defendant do pay to 
plaintiff Bs. 200 as directed by the award.’* 

Admittedly, the payment of this amount 
was a condition precedent to the defendant’s 
retaining the land to himself as the evidence 
of defendant’s own witness No. 1 and the 
terms of the award Exhibit D-3 will show. 
The defendant had the use of this money as 
also the usufruct of the land from 7th Novem- 
ber 1917 to the end of July 1921 after which 
the witness says the same was deposited with 
him. I do not regard the deposit of tho money 
with D. W. 1 as a sufiicient compliance with the 
direction of the award. The defendant ought 
to have deposited that money into Court as a 
complete answer to the claim. This he has 
not done. 1 do not, therefore think it equitable 
to allow the defendant to have the use of the 
money as also the usufruct and to merely 
order him to pay Es. 200 only to the defend- 
ant. I think the ends of justice will be 

(8) 410. 0. A. 586 ; 101 F. R. 660. 

(4) 11 0. W. N. 782 ; 6 0. Ii. J. 74. 


met by an award of interest on the amount 
at Court rate from 7th November 1917 till 
satisfaction. A further direction will, there- 
fore, be inserted in the decree that interest 
should be paid from 7th November 1917 
until satisfaction of this amount. As regards 
costs 1 think that tho oiroumstanoes of the 
case show that both parties had laboured 
under some misapprehension of their rights 
and it is, therefore, but just and proper that 
each party should bear his own costs through- 
out and I order accordingly. 

z. K. Decree viodified. 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

SiicoND Civil Appeal No. 660 of 1922. 

December 4, 1923. 

Present Mr. Baker, J. C. 

Seth BAMBHAN - Appellant, 
vets us 

PBAYAGDAS and another— BiwSpondicnts. 

Cofitraci Art {fX of 1872), .s. 26^ Limitation Act 
{IX of idOQh Sth, /, Art Partner Bhip---Member 

of joint Hindu family becoming partner^ other 
bers^ tohether partner s^Death of parlfver>-^Dmolution 
of partnership-^tyuit for accounts^ Limitation, 

Where one member of a joiat Hindu family enters 
into a contract of partnership with a stranger, the 
other members of the family do not become partner^ 
andoannotsue for dissoluti:n of the partnership. 
The partnership is dissolved by the death of the 
member who is a partner, and limitation for a 
suit for an account of the partnership begins to run 
from the date of the death of the partner, [p 199» 
001. 1.3 

Gangayya v. Orandhe Venkataramiaht 43 Ind. Oas. 
9 ; 41 M. 464; f 8 W. 708; 0917) M. W. N. 606; 
22 M. L. T. 6i7; 84 M. L. J. 271; Sakkanadha 
Vanniviundar v Sakkanadha Vannunundar, 28 M. 
844; Gopala Cheity y, Viraraghavachariartl^k lad. 
Gas. 621 ; 46 M. 378; 80 M. L. T. 283 ; (1922) A. I. R. 
(P. 0.) 260 ; 26 0. W. N. 977 ; 48 M. L J. 806; 24 
Bom. L. R. ll‘)7 ; 20 A. L J. 862 ; 86 0. L. J. 808 
(P. C.) relied on 

Appeal against the decree of tho District 
Judge, Nimar, dated the 23rd August 1922. 

Mr. M. Gupta, for the Appellant. 

Mr. S. li. Gokhale, for the Respondents. 
JUDGMENT.- -The facts of this case are 
set out in the judgments of the Courts below. 
The plaintiff brought a suit for accounts of a 
partnership alleging that bis deceased brother 
Lachhusa entered into pai tnersliip with defend- 
ant 1 oil behalf of the joint family and that 
on his death on 9th December 1917 the plaintiff 
and defendant 2 as survivors of the joint family 
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continued the partnership, of which the plaint- 
iff sues for accounts. 

The first Court found tliat Lachhusa did not 
represent the joint family that the partner- 
ship was dissolved on the death of Lachhusa, 
and that the present claim is timo-barred. 

On appeal the District Tudge, Nimar, uphold 
the finding of the first Court, holding that 
the partnership was disFolvod by operation 
of section 253, Contract Act, on the death of 
Lachhusa; that the suit was time-barred, and 
that though the claim for a share of assets 
subsequently coming into the hands of the de- 
fendant might lie, the present claim was not 
one of that description and the appeal, therefore, 
failed. The plaintiff makes this second appeal. 

It is settled law that the contract of part- 
nership entered into hy Lachhusa witli 
defendant 1 does not make the other members 
of the family partners, and they not being 
partners cannot institute any suit for dissolu- 
tion of partnership ; cf. Grande Gangayya v. 
Grande VenJeataramiah (1). The learned 
District Judge has relied on Sokkanadha Vanni 
Mundar y, Sokkanadha Vanni Mundar (2), in 
which it was held that where the manager of 
a joint Hindu family enters into a partnership 
for the family benefit with a person, a stran- 
ger to the family, the partnership is dissolved 
on the death of the manager in the absence 
of any agreement with the survivors. It was 
further held that, although a suit for a general 
account of a partnership will be barred under 
Rchedule II, Article 106 of the Limitation Act, 
if brought more than three years after the 
dissolution of the partnership, a suit will lie 
for recovering a share of any particular assets 
received by a partner after such dissolution, 
it such suit is brought within time and if such 
claim, having regard to previous dealings, is 
not inequitable. The latter part of this case 
has been overruled by the Privy Council in 
Gopala Chettu v. Vijiyaraghavachariar (3) in 
which it was held that if the right of a part- 
ner to sue for an account is barred by limita- 

(1) 48 Ind. Gas. 9 ; 41 M 464 ; 6 Ii. W. 708 ; 
(1917) M. W. N. 806 ; 32 M. L. T. 637 ; 84 M. L. J. 
971. 

(2) 98 M. 844. 

(8) 74 Ind. OsB. 631 ; 45 M. 878 ; 80 M. L. T. 988; 
(1999) A. I. R. (P. 0.) 116 ; (1933) M. W. R. 886 ; 16 
L. W. 360 ; 36 C. W. N. 977 ; 43 M. L. J. 806 ; 24 
Bom. L. R. 1197 ; 30 A. L. J. 863 ; B6 0. L. J. 808 

(P. 0.) 


tion, he cannot sue the partner who has 
subsequently received any assets for a share 
of them. The case in 28 Mad., 344 is referred 
to and disapproved as to this particular point. 
No question, therefore, would arise . of the 
right of the plaintiff to sue for any assets 
receivod by the defendant subsequently to the 
issolution of the partnership. 

The remaining portion of the 28 Mad. case, 
however, is still law and it must, therefore, be 
held that the partnership was dissolved on 
the death of Lachhusa in December 1917, and 
limitation for a suit for accounts began to run 
from that date, and the present suit is time- 
barred, being brought on the July 1921. 

The only other argument on wbioh the pre- 
sent suit could be supported is that there was 
a contract that the partnership should not be 
dissolved on the death of Lachhusa. There 
is no pleading to this effect and no evidence. 
The plaint is based on the allegation that 
after the death of Lachhusa the partnership 
business was continued by the plaintiff on 
behalf of the joint family, this being apparently 
based on the supposition that all the mem- 
bers of the family wore partners, which is not 
the law. There is no evidence that the part- 
nership was continued between the sons of 
Lachhusa, or any of them, and the defendant 
after the death of Lachhusa. It has been 
contended that the fact that certain bags of 
linseed, which were purchased on behalf of 
the partnership, were sold after the death of 
Lachhusa and the proceeds paid to defendants 
with the consent of the plaintiff, is an indication 
that the parthership continued. In my opinion 
it is not an indication of anything of the kind. 
Obviously, the linseed which was purchased 
during the continuance of the partnership had 
to bo sold and converted into cash after the 
dissolution as there was no object in keeping 
it ; it merely represents the assets of the 
partnership. As the plaintiff was a represen- 
tative of a deceased partner, though not a 
partner himself, he would bo entitled to a 
share in the assets, and, therefore, it is not 
unnatural that his consent should be taken 
by the broker who sold the goods to the pay- 
ment of these assets to the defendants. 

In these circumstances, it is clear that the 
partnership came to an end on the death of 
Lachhusa, that the present suit for accounts 
is time-barred, and that there is no indication 
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that there was any contract that the partner- 
ship should not be governed by the ordinary 
law, that the plaintiff is not in law a partner 
and that he cannot sue to recover any assets 
received by the defendants after the dissolu- 
tion of the partnership, when the suit for 
accounts is time-barred. 

The appeal fails and is dismissed with costs. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 65 of 1923. 
January 10, 1924. 

Present : — Mr. Justice Das, Mr. Justice Ross 
and Mr. Justice Kulwant Sahay. 

BALMAKTJNDA MARWARI— Appellant 
versus 

BASANTA KUMARI DASSI and another 
—Respondents. 

LimUationiAct {IX of 1908), Sch I. Arts. 181, 182— 
Civil Procedure Code {Act V of 1908)i ss, 144, 151— 
Applicatiofi for restitution^ nature of '■^Limitations 
Patna High Court , wJxiher bowid by decisions of Cal- 
cutta High Court 

Held by the majoritiy (Ro$i9, J., dhsentiog) :->An 
applioatioQ for reatitation under seotion 144 or 151 
of the Civil Frooeduro Oodo ia not an applloation for 
execution, and the proper Article of tho Limitation 
Aot applicable to Puoh an application id Article 181 of 
the first Bohedule of the Aot 
Case law discussed. 

Per Das, J. : .^Article 182 of Schedule I to the 
Limitation Act applies to suoh applioationa for exe- 
cution as are contemplated by the Code of Civil Pro- 
cedure and are provided in 0. XXI of the Code. An 
application for restitution is not such an application. 
The jurisdiction to order restitution is inherent in 
the Court and fiows not from any power which it 
may have to carry into effeob the decree or order of 
the Court, but from the recognition of the duty 
which it owes to tho suitors to take oare that no 
injury ia done to them by its aots. The Code of 
Civil Prooedure and the Limitation Aot are the two 
groat prooedure Codes In India. They are Statutes 
in pari materia and are to be taken together as 
forming one system and as interpreting and enforc- 
ing eaoh other, [p. 206, ool. 1] 

The Patna High Court should not, without very 
good reason, depart from a long oourae of deoisions of 
the Calcutta High Court, especially on points of 
prooedure. [p. 207, ool. 1] 

Haji Abdul Ohani v . liaja Bam, 85 Ind. Oas 468; 
1 P. L. J. 282 : 20 0. W. N, 829 ; 3 P. L. W. 62 
(F.B.) followed. 

Per Boss, J.— An application for restitution 
under seotion 144 or 151 of the Civil Prooedure Code 


is an application for execution and is governed by 
Article 182 of Schedule I to tho Limitation Aot. 
[p. 212, ool. 2 ] 

Second appeal from tho order of the Sub- 
ordinate Judge, Purulia, dated the 18th 
January 1923, reverning that of the Munsif, 
Purulia, dated the 26th November 1921. 

Mr. A. B. Mukharji, for the Appellant. 

Mr. A. K, Boy, for the Respondents. 
ORDER OF REFERENCE TO FULL 
BENCH. 

Mullick, J. — Abinash Chandra Karma- 
kar and Sabish Chandra Karmakar brought a 
suit against Basanta Kumari Dassi and her 
brother for rent and ejectment in respect of a 
house and obtained an ex parte decree on the 
10th 3anuary 1917. On the 29th March of 
the same year the plaintiffs in that suit got 
possession of the house. On the 18th June 
1917 the ex parte decree was set aside and the 
suit was restored for hearing. The result of 
tho re-trial was that the suit was dismissed on 
the 7th March 1918. On the 13th July 1918 
an appeal from that decision to the District 
Judge was also dismissed on the ground that 
the plaintiffs had no title. The defence of 
Basanta Kumari in that suit was that the 
house had been acquired by her husband from 
one Dwarka Nath Karmakar and on her hus- 
band’s death devolved upon her son with 
whose consent she and her brother were 
occupying the house. 

The ex parte decree having been set aside, 
the appellant preferred an application on the 
29bh June 1921 under section 144 of the 
Civil Procedure Code asking that she might 
bo restored to possession. By that time 
Abinash Karmakar and Satisb Chandra Kar- 
makar wore no longer in possession. It ap- 
pears that in 1914 they had mortgaged the 
house to one Bal Mukund who obtained a 
decree upon his mortgage and took possession 
on the 24th May 1918. 

The Munsif, who was the Court of first in- 
stance and to whom the application for resti- 
tution was presented, dismissed it on the 
ground that it was barred by limitation. It 
was also contended before him that restitution 
could -not be obtained against Bal Mukund 
who was not the representative ol the plaint- 
iffs Abinash Chandra Karmakar and Satisb 
Chandra Karmakar in the odginal suit ; but 
on this point the Munsif decided in the appli- 
cant’s favour. 
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In appeal the Subordinate Judge took the 
view that as Basanta Kumari had no title and 
was only in possession with the permission of 
her SOD, she was not competent to apply for 
restitution, 

Basanta Kumari then preferred a second 
appeal, namely, No. 144 of 1992, to this 
Court which was heard by a Division Bench 
with the result that the appeal was remand- 
ed for rehearing by a judgment which is re- 
ported in Basanta Kumari Dassiv. Balma- 
kuml Marwari (1) The Division Bench held 
that restitution could be obtained against Bal- 
makund. On the question of limitation they 
held that Article 182 of Schedule I of the 
Indian Limitation Act was applicable and 
that if Basanta Kumari could prove that she 
presented an application for recovery of poss- 
ession on the 1st June 1918, and that the 
proceedings on her application were stayed by 
the order of the District Judge from the 1st 
June till the 13th July 1918 then the ap- 
pli'^ation was within the period allowed by 
Article 182. 

The Subordinate Judge has now allowed 
the application for restitution, holding that on 
the 1st of June 1918 the applicant made an 
application for restoration of possession, 
that she was entitled to deduction of time 
during the period of stay, that is, from the 
1st June till the 13th July 1918, and that her 
application was within three years of the 1st 
June 1918. He also found that on the 11th 
June 1919 the petitioner made another ap- 
plication for restoration of possession and 
that her application of the 29th June 1921 
was, therefore, within time in any case without 
making any deduction for the period of the 
stay of the proceedings. 

The present second appeal, No. 65 of 1923, 
is preferred against the Subordinate Judge’s 
order. 

The sole question argued before us hero is 
the point of limitation. 

It is contended on behalf of the appellant 
Balmakund Marwari that Article 181 and 
not Article 182 is applicable to the case and 
if that is so, then the right of restitution hav- 
ing accrued on the 18th June 1917 and the 
application for restitution having been 

(1) 79 Ind. Gas. 913 ; (1928) Pab. 1 : Pat. 277; 
(1928) A. I. R, (Pat) B7l; 1 P L.»R. 888. 

I C— 26 


made on the 29th June 1921 the application 
was barred under the provisions of Article 
181 oven after making allowance for the period 
between the 1st June and the 13th July 1918. 
On behalf of the resivondcnts it is contended 
that the judgment of the Division Bench in 
Appeal No. i44 of 1922 conclusively decided 
that Article 182 and not Article 181 is appli- 
cable, and it is urged that it rns judienta. 

In my opinion a careful perusal of the judg- 
ment shows that it was not the intention of 
the Court to decide finally what was the period 
of limitation in this case and the matter is 
still open for decision. 

There is, however, considerable difference 
of opinion on the point. The Division Bench 
have cited with approval Soma Sundaram 
Pillai v. Chokkalingam Pillai (2), where it 
was held that Article 182 was applicable to an 
application for restitution. In Kurgodigowda 
Bin Lingangowda v. Ningangouda (3) the 
question was whether section 6 of the Indian 
Limitation Act could be applied to extend 
time on the ground of minority in the case of 
an application for restitution and it was 
observed that, for the purposes of section 6 
such an application could fairly be treated as 
an application for execution. On the other 
hand, Shibai v. Yeso (4) is clear authority for 
the contrary view that Article 181 is applic- 
able. In Kirpa Sindhu Boy v. Mahanta 
Baihhadra Das (6) it appears to have been 
admitted that Article 181 was applicable ; but 
the matter was considered and the respondents 
contend that it is an authority which conflicts 
with the decision of the Division Bench, 

In the circumstances, we think that the 
question is one which should be referred to 
the Full Bench. 

There can be no doubt that for the purpose 
of appeal an order made in a proceeding for 
restitution is a decree within the meaning of 
the Civil Procedure Code, bub the question is 
whether the application for restitution which 
starts the proceeding is an application for the 
execution of a decree. The relevant section 
in the Civil Procedure Code of 1882 was sec- 
tion 583 and section 144 of the present Code 
considerably amplifies that section and makes 

(2) 38 Ind Oaa. 806, 40 M. 780 ; 6 L. W. 267. 

(8) 41 Ind Oafl. 388 :41 B. 695 ; 19 Bom. L.R. 688. 

ii) 48 Ind. Cas. 180; 48 B. 286 ; 20 Bom. L. B. 925. 

(6) 47 Ind. Oaa. 47 ; 8 P. L. J. 867. 
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clear various points on which there was oon- 
6iot. It was held in some oases, for instance, 
that a separate suit for restitution would lie. 
The present section omits all reference to 
execution and also in clear torms bars a sepa- 
rate suit. The section, when read with sec- 
tion 36 of the Code, provides that an order for 
restitution will be enforced as far as possible 
as a decree, but it does not say that the order 
is a decree. 

Again, the section applies only to oases 
where a decree is varied or reversed, and it 
may be contended that the reference to a 
Court of first instance indicates that the 
reversal should be made by an Appellate 
Court but, in my opinion, the words ‘ Court of 
first instance’ do not control the preceding 
words. In any event, section 151 of the Code 
would apply and relief could bo given under 
the inherent powers even if section 144 was 
not expressly applicable to cases of reversal of 
ex parte decrees. 

But whether the decree of reversal be 
made by an Appellate Court or by the 
Court of first instance, the question 
is whether the application for restitution 
is an application for the enforcement of 
any relief given by a decree. There is really 
no decree to execute for the decree does not 
say that the defendant is to be restored to 
possession. Indeed, it could not give any such 
direction for the simple reason that a decree 
only speaks with reference to the facts upon 
which a plaint is founded and cannot take 
into account events which have happened 
thereafter. O. XXI, which contains rules 
framed for giving effect to section 47, Civil 
Procedure Code, and which prescribes how an 
application for execution shall be framed and 
what procedure shall be followed in execution 
proceedings, does not refer to any application 
for restitution. 

The same reasoning applies to the conten- 
tion that, though there may be no decrees, 
there is at least an implied order which is 
capable of execution under Order XXI, Order 
XXI does relate to the execution of decrees 
and orders, but orders not expressly referred 
to‘ therein do not come within its purview. 

An application for restitution, therefore, is, 
in my opinion, not an application for execution 
within the meaning of the Civil Procedure 
Code. 


The next question is whether the words 
* application for execution * have a wider 
meaning in Article 182 of Schedule I of the 
Indian Limitation Act, 1 think the answer 
must be in the negative. The Indian Limita- 
tion Act was amended in the same year as the 
Civil Procedure Code and must be read in 
conjunction with that Act. The term 'execu- 
tion ’ in Article 182 mans execution in accord- 
ance with the provisions of the Civil Proce- 
dure Code and refers, in my opinion, only to 
those decrees and orders which are referred to 
in Order XXI. 

If an order setting aside an ex parte decree 
carried with it an implied decree or order for 
restitution, subject to the rules contained in 
section 47 of the Civil Procedure Code and in 
Order XXI, then there was no necessity for 
prescribing expressly in section 144 that no 
suit shall be instituted, for that prohibition is 
already contained in section 47. In my opinion 
an application for restitution is an original 
application, something in the nature of a suit 
and is governed by Article 181. 

Accordingly, as we differ from the decision 
of the Division Bench above referred to, we 
refer this appeal for final decision to a Full 
Bench. 

The question to be decided is whether 
Article 181 or Article 182 of Schedule I of 
the Indian Limitation Act is applicable to an 
application for the exercise of the power of 
restitution conferred either by section 144 or 
161 of the Civil Procedure Code, and if 
neither of the above Articles is applicable, 
then is there any other Article applicable to 
the case. 

Bucknill, eT. — I agree. 

JUDGMENT OF FULL BENCH. 

Dae, J. — The question formulated for the 
decision of the Full Bench is as follows : — 
Whether Article 181 or Article 182 of Sch. 1 
of the Indian Limitation Act is applicable to 
an application for the exercise of the power of 
restitution conferred dither by section 144 or 
section 161 of the Code of Civil Procedure, 
and, if neither of the above Articles is appli- 
cable, then, is there any other Article 
applicable to the case. A preliminary 
argument was advanced to us on behalf of 
the respondent to the effect that the reference 
is not competent having regard to the fact 
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that a Division Bench of this Court, presided 
over by the learned Chief Justice and 
Mr. Justice Jwala Prasad, expressed a final 
opinion on this point at an earlier stage of 
this case. It appears that tv70 questions 'were 
involved in the application for restitution pre- 
sented by the defendant-respondent, Basanta 
Kumari Dassi, first, whether the application 
was not barred by limitation, and, secondly, 
whether Balmakunda, the appellant, against 
whom the application was made could be 
regarded, in the circum stances of the case, as 
the representative-in-interest of the plaintiffs, 
who obtained a decree against Basanta 
Kumari which decree was subsequently set 
aside on appeal. It may be mentioned that 
Balmakunda was not a party to the suit but 
is in actual possession of the property which 
is the subject-matter of the application for res- 
titution by virtue of his purchase at a Court 
sale held in pursuance of a decree which had 
been obtained by him against the plaintiffs. 
The learned Munsif to whom the application 
for restitution was presented, dismissed it on 
the ground that it was barred by limitation. 
He held, however, that Balmakunda was the 
representative of the plaintiffs, and that an 
effective order could be made against him 
provided 'the application was within time. 
Basanta Kumari appealed from the decision 
of the Munsif ; and the learned Subordinate 
Judge dealing with the appeal took the view 
that no application for restitution could be 
made by Basanta Kumari against Bal- 
makunda. Having arrived at that conclusion 
he thought it unnecessary to deal with the 
question of limitation and he left that question 
undecided. From that decision Basanta 
Kumari appealed to this Court and a Division 
Bench of this Court, presided over by the 
Hon'ble the Chief Justice and Mr. Justice 
Jwala Prasad, took the view that Balmakunda 
wSiP the representative of the plaintiffs and 
in that view the Division Bench set aside the 
decision of the Subordinate Judge and re- 
manded the case to him for considering the 
question of limitation. The whole argument 
of the respondent is based on this decision of 
the Division Bench which has been reported 
in Basanta Kumari Dassi v. Balmakund Mar- 
wari (1), and it has been strongly insisted 
before us that the Division Bench decided 
finally that Article 182 was applicable to an 
application for restitution and that it became 


necessary for the Division Bench to remand 
the question of limitation to tho Subordinate 
Judge only because it was urged on behalf of 
Balmakunda that, even on the assumption 
that Article 182 was applicable, the application 
for restitution was barred by limitation It 
appears that certain facts which it was neces- 
sary for Basanta Kumari to establish to 
enable her to contend that her application for 
restitution, regarded as an application for exe- 
cution, was within time were not before the 
Division Bench of this Court as the question 
had not been gone into by the learned Sub. 
ordinate Judge; and the whole argument of Mr. 
A. K. Roy on behalf of the respondent was to 
the effect that the only question which was left 
for the decision of the learned Subordinate 
Judge was whether, upon the facts, the appli- 
cation of Basanta Kumari was within time, the 
Division Bench having decided finally that the 
application must be regarded as an applica- 
tion. for execution. On remand the learned 
Subordinate Judge considered that he was 
bound by the decision of this Court that Article 
182 was applicable to an application for re- 
stitution; and he came to the conclusion that, 
in the circumstances of the facts proved 
before him, the application was within time. 
From that decision there was an appeal to 
this Court and another Division Bench of this 
Court, presided over by Mullick and Bucknill 
JJ., took the view that the question had not 
been finally decided by the earlier decision of 
the Division Bench and, being of opinion that 
the question was of sufficient importance, has 
referred it for the decision of the Full 
Bench. 

It is obvious that if the question was in 
fact decided by the Division Bench by its 
decision reported in Basanta Kumari Dassi v. 
Balmakund Marwari (1), it was not open to 
another Division Bench at another stage of 
the case to allow the question to be re-agitated 
before it. 1 have, however, come to tho con- 
clusion that tho question was not in facii 
decided by the Division Bench. I am willing 
to admit that there lave expressions in tlie 
leading judgment which strongly support the 
argument advanced on behalf of the i'es(K)n- 
dent ; but the question must, in my opinion, 
be decided on the terms of the actual order 
passed by the Court. Now, the actual order 
runs as follows: — “in the rusult, we set aside 
the decision of the Subordinate Judge refusipg 
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the appellaat's applioatioa but as the appel- 
laat’s right to sucoeed in that application must 
still depend upon the question of limitation, 
we direct that the learned Subordinate Judge, 
before finally disposing of the appeal, to consi- 
der the question of limitation and come to a 
decision thereon in the light of the facts 
already before him." It will be observed 
that the whole question of limitation was re- 
manded for the decision of the learned Subor- 
dinate Judge, and not the narrower question 
of fact, namely, whether Basanta Kumari had 
taken certain steps in execution which would 
save her application for restitution under Article 
182 of the Limitation Act. It is worthy of 
note that Mr. Justice Jwala Prasad agreed 
“ to the order proposed namely, the order 
remanding the question of limitation for the 
decision of the learned Subordinate Judge. 
As I have said already, the judgment of the 
learned Chief Justice leaves no room for doubt 
that in his opinion Ariiole 1S2 is applicable to 
an application for restitution, but if he had 
intended to decide the question finally and if 
Mr. Justice Jwala Prasad agreed with that 
view, the order of remand would have been 
couched in different language. It is one 
thing to express a view, it is another and a 
dfifierent thing to decide a point. 1 can hardly 
believe that so careful a Judge as the learned 
Chief Justice should have asked the Subordi- 
nate Judge to decide the question of limitation, 
if he had decided it himself ; and though 1 
quite agree that it was in any case necessary 
to remand the case for the investigation of 
certain facts upon which alone it could be 
argued that the application for restitution was 
within time, even assuming that Article 162 
was applicable to such an application, the 
form of order, in my opinion, precludes the 
argument that the Court decided that Article 
182 was applicable and remanded the case 
merely for the investigation of an issue of fact. 
If the argument of the learned Vakil for the 
respondent were well founded the Court 
should have remanded the case under the pro- 
visions of Order XLl, rule 25 and not under the 
provisions of Order XLl, rule 23. In any 
event, 1 cannot ignore that Mr. Justice Jwala 
Prasad was careful to say that he agreed 
to the order proposed by the learned 
Chief Justice and that the order proposed 
left the whole question of limitation to be 
decided by the learned {Subordinate Judge. 


In my opinion the question of limitation 
was not decided by the Division Bench and 
it was open to Mullick and Buoknill, JJ., 
to refer it for the decision of the Full Bench. 
1 would accordingly overrule the preliminary 
point raised on behalf of the respondent. 

I now come to the point raised in the order 
of reference, namely, whether Article 181 or 
Article 182 is applicable to an order for restitu- 
tion. Now, it seems to me that, before dealing 
with the question, it is necessary to have a 
clear idea as to what is meant by restitution, 
and w^hether the jurisdication as to restitution 
is the same as the jurisdiction as to execution. 
Article 182 applies to an application for execu- 
tion of a decree or order ; and the broad ques- 
tion which we have to determine is whether 
an application for restitution is in essence an 
application for execution. That the jurisdiction 
to make restitution exists and is inherent in 
every Court is not open to doubt ; nor is it 
open to doubt that that jurisdiction Hows, not 
from any express power that might be given 
in that behalf by the Legislature, but from the 
recognition of the principle that, 'Mt is the 
duty of the Courts to take care that no act of 
the Court in the course of the whole of the 
proceedings does an injury to the suitors in the 
Gourt.'\ Bodger v. The Gom,pU>ir de Paris (6). 
1 desire to emphasise the point that this juris- 
diction was not for the first time conferred by 
the Code of Civil Procedure but that it existed 
independently of the Code and could be, and 
was in fact, exercised whenever the act of 
the Court did any injury to the suitors. Exe- 
cution, on the other hand, signifies the enforce- 
ment or effectuation of the judgments or orders 
of Courts of Justice. In a narrower sense, it 
means the enforcement of such judgments or 
orders by a public officer under certain express 
powers conferred by the Code. Execution pre- 
supposes a decree or order capable of being 
carried into effect ; restitution presupposes an 
act of the Court which has done an injury to 
the suitors. Execution will issue as of course; 
but in cases not comprehended strictly within 
the letter of section 144 of the Code, restitu- 
tion is not a matter of course but depends 
upon the discretion of the Court and will bo 
ordered only when the justice of the case calls 

(6) (1871) 8 P. 0. 465 ; 7 Moot V. 0. (N. S.) 814 
40 L. J. P. 0. 1 ; 24 L. T. 1 ; 19 W. R 449 ; 17 E. R. 
120 . 
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{or :h Ashutoshv. Upendra {!), It seems to 
me that the nature of the jurisdiotion 

as to restitution is closely examined, it will be 
found that it bears only a super&oial resem- 
blance to the jurisdiction as to execution. 

The argument in favour of the view that 
restitution is by way of execution has been 
put very forcibly and concisely by the learned 
Chief Justice of this Court in his order of 
remand reported in BasanLa Kumari Dassi v. 
Balmakund Marwari (l): “ Although *’ said his 
Lordship, “ an application under section '144 
is not included in O. XX.I which lays down 
the rules of procedure in execution cases still 
in substance I think that an application asking 
for restitution in consequence of a decree 
having been set aside is just as much an appli- 
cation in execution of that decree as any other 
application which seeks to have the actual 
declarations in the decree enforced. It is true 
that the decree only deals with it in a negative 
sort of way but in fact the result of setting 
aside a decree in favour of one party is to give 
tbe other the right to be restored to the same 
position as ho was in before that decree was 
passed and to set aside any advantage that 
the decree-holder might have obtained hy exe- 
cuting the decree.’* I understand that the 
view of the learned Chief Justice is that 
restitution is nothing more than carrying into 
effect this negative aspect of the decree. Now, 
let me take a concrete case. A obtains a 
decree against B for Bs. 5,000 and recovers 
the money from B by levying execu- 
tion. The decree is ultimately sot aside 
in appeal. I quite agree that the decree 
reversing the primary decree is autho- 
rity for the view that A should refund to B 
the sum of money taken by him in execution, 
but in making restitution the Court has 
complete power to direct A not only to pay 
the sum of Rs. 5,000, but also to pay interest 
upon the sum to B, Upon what is the juris 
diction to compel payment of interest founded? 
I quite agree that the appellate decree, in so 
far as it reversed the decree of the Court of 
first instance, may be read as containing a 
direction by implication that A should refund 
to B the sum of money taken by him in exe- 
cution, but there is no direction, either express 
or by implication, that A should pay interest 

(7) 38 Ind. Oas. 17 ; .24 0. L. J. 467 at p. 478 ; 21 
0. W. N. 668. 


on the sum seized by him by virtue of a 
wrong order of the Court. There is no juris- 
diction in a Court executing a decree to award 
interest where the decree itself is silent as to 
interest. Whence, then, does the Court derive 
jurisdiction to compel a party to refund not 
only the principal sum seized by him in execu- 
tion of an erroneous decree of Court (as to 
which there may be a direction by implication 
in the decree reversing the original decree) but 
also interest upon that sum (as to which there 
is no direction whatever either express or by 
implication) ? 

The answer, I think, is given by Lord 
Cairns in the loading case of Bodger v. The 
Comptoir de Paris (6). That was a case in 
which the Supreme Court of Hong-Kong gave 
a decree for money to the plaintiff in an action 
for trover. T’hore was an appeal to the 
Privy Council, but ponding the appeal the 
plaintiff recovered the sum decreed in 
his favour by levying execution. The 
Privy Council set aside the judgment of 
the Supremo Court of Uong-Kong and directed 
non-suit to be entered. The defendant, the 
successful party in the Privy Council, applied 
for restitution not only of the money which 
had been paid under the original decree, but 
also of interest upon all the sums paid. The 
Supreme Court at Hong-Kong took the view 
that there being no direction as to payment 
of interest in the decree of the Privy Council 
and interest not being recoverable either at 
common law or by statute in the case of re- 
payment of money erroneously paid under a 
judgment which is reversed, it had no power 
to direct the payment of interest upon the 
sums paid under the original decree. Lord 
Cairns, after pointing out that it was the duty 
of the tribunals to take care that no act of the 
Court does an injury to suitors in the Court, 
proceeded to say as follows ; ** It is contend- 
ed on the part of the respondents here, that 
the principal sum being restored to the pre- 
sent petitioners, they have no right to recover 
from them any interest. It is obvious that, 
if that is so, injury, and very grave injury, 
will be done to the petitioners. They will by 
reason of an act of the Court have paid a sum 
which it is now ascertained was ordered to be 
paid by mistake and wrongfully. They will 
recover that sum after the lapse of a consi- 
derable time, but they will recover it without 
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ordinary fruitis which are derived from the en- 
joyment of money. On the other hand, those 
fruits will have been enjoyed, or may have 
been enjoyed, by the person who by mistake 
and by wrong obtained possession of 
the money under a judgment which has 
been reversed, do far as, therefore, principle 
is concerned, their Lordships have no doubt 
or hesitation in saying that injustice will be 
done to the petitioners, and that the perfect 
judicial determination which it must be the 
object of all Courts to arrive at, will not have 
been arrived at unless the persons who have 
had their money improperly taken from them 
have the money restored to them, with 
interest during the time that the money has 
been withheld." It will be noticed that Lord 
Cairn? does not base his dicision upon the 
ground that there was in that case a decree 
which could only be carried into effect by 
directing payment not only of the principal 
sums paid under the erroneous decree of the 
Court of first instance but also of the interest 
on those sums. His decision, on the other 
band, is based upon the view that it is the 
duty of the Court to take care that no injury 
is done to the suitors by any act of the Court. 
In my opinion the decision of Lord Cairns is 
authority for the view that the jurisdiction to 
order restitution is inherent in the Court and 
that it flows, not from any power which it 
may have to carry into effect the decree or 
order of the Court, but from the recognition 
of the duty which it owes to the suitors to 
take care that no injury is done to them by 
its acts. 

The next question is, has the Civil Proce- 
dure Code and the Limitation Act expressed a 
different view as to the nature of restitution ? 
It has been argued before us that the Code of 
1882 contains a clear intimation to the effect 
that an application for restitution is to be 
regarded as an application for execution and 
that it was not the intention of the Code of 
1908 in any way to alter the law on the sub- 
ject. The provision as to restitution found 
its place in the Code of 1882 in the Chapter 
dealing with appeals, not in the Chapter deal- 
ing with executions and section 583, which 
oontains the provision as to restitution, ran as 
follows : —“When a party entitled to any 
benefit (by way of restitution or otherwise) 
under a decree passed in an appeal under this 
Chapter desires to obtain execution of the 


same he shall apply to the Court which pass- 
ed the decree against which the appeal was 
preferred, and such Court shall proceed to 
execute the decree passed in appeal according 
to the rules hereinbefore prescribed for the 
execution of decrees in suits." I can find 
nothing in section 583 to encourage the argu- 
ment that in the Code of 1882 the Legislature 
expressed the view that an application for 
restitution was to be regarded as an applica- 
tion for execution. If that was the view of 
the Legislature, the provision should have 
found its place not in the Chapter relating to 
appeals but in the Chapter relating to execu- 
tion. It no doubt laid down the procedure as 
to the execution of an order for restitution, 
but there is no suggestion whatever in the 
section itself that an order for restitution 
should be considered as an order for execution. 
The Code of 1908 removes any doubt that 
might arise upon the interpretation of the 
earlier Code. The word “ decree " has 
been defined in the Code of 1908 to in- 
clude the determination of any question within 
section 144. In other words, the order under 
section 144 is itself a decree and capable of 
execution as such. It is, in my opinion, impos- 
sible now to contend that an order for restitu- 
tion is an order in execution. 

Apart from any other consideration, it 
seems to me that the term “ application for 
the execution of a decree or order" in Art. 182 
of the Limitation Act must be understood 
in the sense in which that term is used in the 
Code of Civil Procedure. The Code of Civil 
Procedure and the Indian Limitation Act are 
the two great Procedural Codes in India and 
they were amended in the same year and were 
to come into operation on the same day. They 
are Statutes in pari materia and are to be 
taken together as forming one system, and as 
interpreting and enforcing each other — see 
Palmer's case (8). Now, Article 182 applies iti 
terms to applications for executions of decrees 
or orders. Applications for execution of decrees 
or orders are dealt with in O. XXI of the 
Code. In my opinion, x\rtiole 182 applies to 
such applications for execution as are con- 
templated by the Code and are provided for in 
O. XXI of the Code. It is not disputed that 
an application for restitution is not an applica- 
tion provided for in O. XXI of the Code. 

(8) (1784) 1 Lsaoh. C. 0. (4th Ed.) 868- 
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This is my view of the question submitted 
for the decision of the Full Bench, but even 
if that vrere not my view, I think I would bo 
bound to follow the decisions of the Oalcutta 
High Court, which are to the effect that an ap- 
plication for restitution is governed by Arti- 
cle 181 and not Article 182 of the Limitation 
Act. See Harish Chandra Shdka v. Chandra 
Mohan Shaha (9); Masurunniasa Khattm v. Joy 
Chand Lai (lO) ; Gangadhar Marwari v. 
Lachman Singh (11) and Asutosh Oassain v. Up- 
en^ra Prosad Mitra (7). It is quite true that a 
different view has been taken in the other 
High Courts but, as was pointed out by the 
Full Bench of this Court in Haji Abdul 
Ganiev. Baja Bam (12), “ this Court should not* 
without very good reason, depart from a long 
course of decisions of the Calcutta High 
Court.” The question raised in the order of 
reference is a question of procedure and to do 
otherwise than follow the decisions of the 
Calcutta High Court on the point would 
cause great and unnecessary confusion. It 
has been contended before us that the question 
has not been argued in the Calcutta High 
Court as to the applicability of Article 181 as 
opposed to the applicability of Article 182 in 
relation to an application for restitution. 
That may be so, but where the question is one 
of procedure, it is of the utmost importance 
that the suitors should know where they 
stand and it is not a matter of much moment 
that the question was not raised in the Cal- 
cutta High Court in the form in which it has 
been raised here. It is sufficient that the 
Calcutta High Court has intimated to the 
suitors that Article 181 applies to an 
application for restitution. It is worthy of 
note that in this Court the view has been 
taken that Article 181 is applicable to an ap- 
plication for restitution : See Kripasindhu 
Boy V. Mahanta Balbhadra Das^ (5). In my 
opinion Article 181 is applicable to an applica- 
tion for restitution and as it is conceded before 
us that if Article 181 applies the application is 
clearly barred by limitation, I would allow 
this appeal, set aside the order of the Court 
below and restore the order of the Court of 
ffrst instance. 

(9) 28 0. 16B. 

(10) 18 Ind. Os8. 288. 

11) 6Ind.0a8. 115:110. 541. 

12) 85 Ind. 0*8. 468; 1 P. Ii. J. 232; 20 0. W. N. 
829; 8 P. L. W. 69, F. B. 


Ross, J .-^The ffrst point for consideration 
is whether it was decided by this Court in 
Miscellaneous Appeal No. 144 of 1922 that 
the Article governing the case is Article 182. 
Two questions were raised in that appeal. 
The first was whether Balmakunda Marwari, 
then respondent No. 1, was the representative 
in interest of the other two respondents, so 
that restitution might be claimed as against 
him. The other was the question of limita- 
tion. The Munsif had decided both these 
points ; the first in favour of the present res- 
pondent, and the second against her. The 
Subordinate Judge on appeal bad held that the 
present respondent was not entitled to regain 
possession from anybody ; and, without deal- 
ing with the question of limitation, bad dis- 
missed the application. In this Court the first 
question dealt with was the position of Bal- 
makunda. It was held that his position was 
no better than that of his mortgagors and that 
the application for restitution was maintain- 
able as against him. The Court then turned 
to the question of limitation which had not 
been dealt with by the Subordinate Judge. It 
was pointed out that it was not quite clear 
from the Munsif’s judgment how far any 
application for execution of the decree was 
made or how far that application included a 
claim to be restored to possession of the prop- 
erty. The Subordinate Judge, who might 
have gone into the evidence, had not done so. 
But before sending back the case for a deter- 
mination of this question by the lower Appel- 
late Court, the learned Chief Justice consider- 
ed that he had to be satisfied that, even upon 
the facts so far as known, the then appellant 
really had a case to present upon this part of 
the appeal. In this connection the question 
of Articles 1 81 and 182 was discussed. The 
opinion was expressed that Article 182 ap- 
plied, and, there being, therefore, a case to pre- 
sent upon this part of the appeal, the case was 
remanded in the following terms : ” In the re- 
sult, we' set aside the decision of the Subordinate 
Judge refusing the appellant's application ; hut 
as the appellant’s right to succeed in that 
application must still depend upon the ques- 
tion of limitation, we direct that the learned 
Subordinate Judge, before finally disposing 
of the appeal, to consider the question of 
limitation and come to a decision thereon in 
the light of the facts already before him. For 
that purpose he will be entitled, of course, to 
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oonslder any orders in the oase that liavo been 
made and that appear in the order sheet in 
the Court records or in the record before 
him.” It seems to me plain from the terms 
of this order that the remand was a remand 
of the whole case under O. XLT, r. 23 of 
the Civil Procedure Code. The Subordinate 
Judge had in effect disposed of the application 
on a preliminary point and the Appellate Court 
remanded the oase directing what issue was 
to be tried. It was not a remand under 
O. XLI, r, 25 of the Civil Procedure Code. 
The whole question of limitation was before 
the Subordinate Judge and in my opinion it 
was not and could not have been the intention 
of this Court to decide a part of the question, 
namely, the Article of the Limitation Act 
applicable, and leave a part only, namely, the 
question of fact for the decision of the Court 
to which the remand was made. The applic' 
ability of Articles 181 or 182 had to be dis- 
cussed in order that the Court might be satis- 
fied that there was a case worth remanding ; 
but the opinion expressed on that part of the 
case was limited to that purpose and was not, 
in my opinion, intended to bo in any sense 
conclusive of the question. On this point, 
therefore, I agree with the judgment that has 
just been delivered. 

I now turn to the question whether Arti- 
cle 181 or Article 182 applies to an application 
for restitution and on this point I am of a 
different opinion. I can see no reason in 
principle why an application for restitution 
should not be treated as an application for 
execution. There may be no express direc- 
otion for restitution in the decree, but resti- 
tution follows as a necessary consequence 
where a decree that has been executed is 
varied or reversed and the effect of section 144 
of the Code is that a direction for restitution 
is implied in the decree. The order reversing 
or varying a decree is by implication an order 
for restitution of any property taken in execu- 
tion of that decree and is immediately capable 
of execution. To my mind, the words of the 

section: “ The Court shall cause 

restitution to be made ” import execution. It 
may be noted, in passing, that in England if a 
judgment for the recovery of land be reversed 
or set aside after possession has been obtained 
thereunder, restitution may be obtained by 
a writ of possession addressed to the Sheriff 


— Chitty’s King's Bench Forms, Fourteenth 
Edition, page 693. 

Authority also seems to me to be decidedly 
in favour of this view. 

Three decisions in Calcutta were cited in 
which it was held that Article 181 applied. 
In Ilarish Gh/lndra Singh v. Chandra Mohan 
Dass (9) the learned Judges referred to the 
decisions in Nand Bam v. Sita Bam (13) and 
Kurupam Zamindar v. Sadasiva {14:) and said 
that they were disposed to agree with the 
latter ; but added that whether Article 178 
or Article 179 of the second Schedule 
to the Indian Limitation Act of 1877 (Act XV 
of 1877) applied, the application was out of 
time. The question, therefore, did not call for 
decision in that case. In Masirunnissa Khatun 
V. Joychand (10) the decision in Hnrish Chan- 
dra Singh v. Chandra Mohan Dass (9) was 
followed without discussion ; and on the facts 
the question whether Article 181 or 182 
of Act TX of 1908 applied did not require to be 
decided. In Ashntosh Goswami v. Upendra 
Prasad Mitra (7) it was held that no question 
of limitation arose, though incidentally a re- 
ference was made to Article 181. There is one 
oase in Madras, viz.^ Kurupam Zamindar v. 
Sadasiva (14) where also, although the learned 
Judges were disposed to think that Article 178 
applies, the application was barred whether 
the Article applicable was 178 or 179. More- 
over, it was held that the application was an 
application in execution, governedjby the rules 
prescribed by the Code for the execution of 
decrees. It may also be noted that one of the 
Judges who was a party to that decision ex- 
pressed a different opinion, in Venhayya v. 
Bagava Charlu (16). In Shivahai Kom Baby a 
Swami v. Yesoo (4) it was stated that Arti- 
cle 181 applied but there was no discussion'of 
the question, the only other Article considered 
being Article 166. In Banifunissa v. Chunm* 
lall{i6) it was assumed that the case was 
governed by Article 181 and no question of 
law was discussed. 

(181 8 A. 646 ; A. W. N. (1886) 178 ; 5 Ind. Deo. 
(N. 8 ) 272. 

(14) 18 M. 66 ; 3 Ind. Deo. (N. B.) 797. 

(16) 20 M. 448 ; 8 M. L. J. 79 ; 7 Ind. Oas. (N-.S) 
817. 

(16) 63 Ind. Gas. 184 . 19 A. h. J. 649 ; 811 P. L. 
B (A). 98. 
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On the other hand, there are reasoned 
deoisions for the application of Article 182 of 
which some of the more important are the 
following: In Venkayya v. Bagava Charlu (16), 
it was held that Article 179 applied and it 
was observed that the reference to Article 178 
in Kurupam Zamindar v. Sadasivu (14) was 
a mere obiter dictum. In Somasundaram 
Filial V. Chohkalinqcdm Pillai (17) the question 
was discussed by Seshagiri Ayyar, J., who, re- 
ferring to the argument based on the differ- 
ence in language between section 683 of the 
previous Code of Civil Procedure and sec- 
tion 144 of the present Code, said : '‘We are 
unable to see the difference. Section 144 of 
the present Code has been so framed as to 
enable the successful party in the Appellate 
Court to be placed in statu quo ante. The 
language of section 683 of the old Code was 
not wide enough to cover all cases of benefits 
arising from the reversal of a decree being 
fully realized by the successful party. Apart 
from this change, we see no ground for hold- 
ing that the Legislature intended to make any 
departure in the procedure by which restitu- 
tion is to be obtained. Under the old Code, 
restitution was by way of execution : see 
Frag Narainw. Kamakhia Singh {IS). The 
same rule applies to similar applications under 
the new Code. The language of section 47 of 
the Code would cover all oases of restitution. 
The party seeking the aid of the Court is 
agitating a question relating to the execution 
of the decree under which the other 
party deprived him of his property. " 

The same view was taken in Uimamalai 
Ammal v. Mathan (19), a case of the Madras 
High Court, where it was held with 

reference to the dififernce between section 683 
of the old Code and section 144 of the 
new Code that, “ the Legislature could not 
have intended that an application for restitu- 
tion should not be treat^ as an application in 
execution. All that the Legislature intended 
was to make clear that certain applications, 
which under the old Code were not included 
in section 683, were included in section 144, 
Civil Procedure Code.” The decision in Asu- 
tosh Ooswami v. Upendra Frasad Mitra (7) 

(17) 88 Ind. Gas. 806 ; 40 M. 280 ; 5 L. W. 267. 

(18) 3 Ind. Oaa. 298 ; 81 A. 651 : 10 0. Ii J. 257 ; 
11 Bom. L. R. 1200 ; 6 M. L. J. 808 ; 14 0. W. N. 55; 
19 M. L. J. 699 ; 18 O. 0. 180 ; 86 1. A. 197 (P. 0.), 

(19) 42. Ind. Oaa. 580. 


was referred to and it was pointed out that the 
observation made in that case was obiter and 
that no reasons were given in support of the 
view that Article 182 did not apply. In 
Kurgodigouda v. Ningnngouda (3) an order for 
restitution was treated as an order for execu- 
tion. The question was also dealt with in 
Sayad Hamidalli Ahmedalli (20) where 
Macleod, C. J., decided that an application for 
restitution could not be treated as anything 
else than an application for execution of the 
decree of the Appellate Court. “It is the 
decree of the Appellate Court which entitles 
the successful appellant to get back something 
which he had been deprived of by the decree 
of the lower Court, under which the then 
successful party had actually received posses- 
sion. In order, therefore, to get back what 
he has lost, the successful appellant must 
apply for execution of the order which 
entitled him to got back that possession. 
Clearly, therefore, Article 182 applies to appli- 
cations under section 144.” In Nand Bam v. 
Sita Bam (13), Oldfield and Tyrrell, JJ., des- 
cribed the benefit by way of restitution under 
a decree as a necessary incident of the decree 
and hold that the plaintiff was competent to 
move the local Court to execute the appellate 
decree in his favour according to the rules 
prescribed for the execution of decrees in suits, 
and that Article 179 applied. In Damodar 
Das V. Birj Lai (21) Chamier and Piggott, JJ., 
held that execution covered restitution. The 
question, however, in my opinion, is concluded 
by the decision of the Privy Council in Frag 
Narain v. Kamakhia Singh (18). In that case 
the respondents had applied in the execution 
proceedings for mesne profits and interest by 
way of restitution. It was held that their 
claim to have the questions in dispute deter- 
mined in the execution proceedings was justi- 
fied by sections 683 and 244 of the Code. 

The weight of authority, therefore, in my 
opinion, is in favour of the view that Arti- 
cle 182 governs the present case and I would 
answer the question in this sense. I would 
accordingly hold that the application for resti- 
tution was not barred by time and would 
dismiss the appeal with costs. 

(20) 62. Ind. Ga«. 283 ; 45 B. 1187 ; 28 Bom. L. 
R. 480. 

(21) 30 Ind. Oas. 377 ; 37 A. 567 ; 18 A. L. J. 
769. 
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Kulwant Sahay, J. —This case has been re- 
ferred to a Full Bench for deoiwon of the ques- 
tion as to whether Article 181 or Article 182 
of Schedule I of the Indian Limitation Act is 
applicable to an application for the exercise of 
the power of restitution conferred either by 
section 144 or 161 of the Civil Procedure Code, 
and if neither of the above Articles is appli- 
cable, then is there any other Article appli- 
cable to the case. The question has arisen in 
a second appeal and, therefore, the whole 
appeal is before the Full Bench for final deci- 
sion. 

The question propounded arose under the 
following circumstances : on the 10th of 
January 1917, an ex parte decree was obtained 
by Abinash Chandra Karmakar and Satish 
Chandra Karmakar against Basanta Kumari 
Dassi and another, directing among other re- 
liefs the ejectment of the defendants from a 
house occupied by them. This decree was exe- 
cuted and possession was delivered to the 
plaintiffs-decree-holders on the 29th of March 
1917. Upon an application made by the defen- 
dants under O. IX, r. 13 of the Civil Pro- 
cedure Code the decree was set aside by the 
Court of first instance and the suit was res- 
tored by an order dated the 18th of June 
1917. The suit was ultimately dismissed 
after hearing on the 7th of March 1918. There 
was an appeal to the District Judge which 
was also dismissed on the 13th of July 1918. 
On the 29th of June 1921 the defendants 
filed an application before the learned 
Munsif for restitution and prayed for res- 
toration of possession of the house under 
section 144 of the Code of Civil Pro- 
cedure. It appears that at this time the 
plaintiffs who had obtained the decree and 
were put in possession on the 29th of March 
1917 were no longer in possession, but one 
Balmakunda, a mortgagee from the original 
plaintiffs-decree holders, was in possession by 
virtue of purchase and delivery of possession 
in execution of a mortgage-decree obtained by 
him against the original plaintiffs. 

Two questions were raised before the learned 
Munsif by way of objection to the applica- 
tion under section 144 of the Civil Procedure 
Code. The first objection was that the 
application could not bo entertained against 
Balmakunda who was not the representative 
of the original decree-holders ; and the second 


objection was that the application was 
barred by limitation. The learned Munsif 
held that restitution could bo granted 
against Balmakunda who was a representa- 
tive of the original decree-holders but that 
the application was barred by limitation, 
and he accordingly rejected the application. 
On appeal to the Subordinate Judge it 
was held that the application could not be 
entertained inasmuch as the original defendants 
had no title to the house, the title being in 
the son of Basanta Kumari Dassi and the 
defendants being in possession under the per- 
mission of the son, and further that the 
application could not be entertained against 
Balmakunda. In this view of the case, the 
learned Subordinate Judge held that the 
question of limitation did not arise and he 
dismissed the application. There was a 
second appeal to this Court which came up 
for hearing in a Division Bench, presided 
over by his Lordship the Chief Justice 
and Mr. Justice Jwala Prasad. Their Lord- 
ships held that the Subordinate Judge was 
wrong in holding that the application could 
not be maintained by the defendants or that it 
could not be entertained against Balmakunda. 
They accordingly sot aside the order of tbo 
Subordinate Judge in so far as it held that 
the application was not maintainable; but as 
the question of limitation had not been decid- 
ed by the learned Subordinate Judge, their 
Lordships remanded the case for a considera- 
tion of the question. In the course of the 
judgment, his Lordship the Chief Justice ex- 
pressed the view that the proper Article ap- 
plicable to the case was Article 182 and not 
Article 181 of the first Schedule of the Indian 
Limitation Act. His Lordship expressed the 
opinion that applications for restitution were 
really applications for execution of decrees, 
and consequently Article 182 applied, and the 
petitioners for restitution were entitled to 
show that a previous application for restitu- 
tion had been made by them within the 
period of limitation, and if they succeeded in 
doing so, then the present application, filed on 
the 29th of June 1921, being within three 
years from the previous application would be 
within time. Moreover, it was stated before 
their Lordships that in a previous application 
for restitution which was filed within time a 
stay had been obtained from the Court of 
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appeal below and that the period during which 
the stay was in force should be excluded. 
Their Lordships, therefore, remanded the case 
to the lower Appellate Court. On remand the 
learned Subordinate Judge has held that 
the application was within the period of 
limitation treating it as an application for exe- 
cution under Article 182 of the Limitation Act. 
Against this order of the learned Subordinate 
Judge the present second appeal has been pre- 
ferred to this Court. This appeal came on for 
hearing in a Division Bench presided over by 
Mr. Justice Mulliok and Mr. Justice Bucknill, 
and their Lordships differed from the opinion 
expressed by their Lordships the Chief Justice 
and Mr. Justice Jwala Prasad on the question 
of limitation, and the case has accordingly 
been referred for the decision of a Full Bench. 

In my opinion the proper Article applicable 
to an application for restitution under sec- 
tion 144 or section 151 of the Civil Procedure 
Code is Article 181 of Schedule I of the Indian 
Limitation Act. Section 144 provides for cases 
where a decree is varied or reversed, and if 
any party is entitled to any benefit on ac- 
count of such variance or reversal by way of 
restitution or otherwise, that such restitution 
should be granted to such party and that the 
parties should be placed, as far as it may be 
possible, in the same position which they would 
have occupied but for such decree or such 
part thereof as has been varied or reversed. 
The right to apply for restitution is a 
right which is independent of any reliefs 
granted by the decree. The power to grant 
restitution is an inherent power in a 
Court to restore parties in the position which 
they occupied before the decree which is revers- 
ed was passed. It is the power to prevent any 
injury being caused to any party by any act of 
the Court itself, and this power, to my mind, 
is wholly independent of the rights conferred 
by a decree and which rights can be enforced 
only by way of execution. Where, for instance, 
in a suit for possession of property the plaint- 
iff succeeds in the Court of first instance, and 
in execution of that decree possossion is deli- 
vered to him, but on appeal the decree is sub- 
sequently reversed, the final decree of the 
Court of appeal merely declares that the 
plaintiff is not entitled to any relief and does 
not provide for re-delivery of possession to a 


successful defendant, the defendant in such a 
case cannot properly apply to execute the 
decree of the Court of appeal in order to be 
restored to possession because there is no such 
direction in the decree. The application can 
bo made to the Court only in its inherent 
power to restore parties to their original posi- 
tion. This application for restitution is, to my 
mind, an application either in the suit itself or 
by way of miscellaneous proceeding invok- 
ing the Courtis inherent jurisdiction to remedy 
an injury caused to a party. In some of the 
cases dealing with the point, it has been said 
that the relief granted by the decree of the 
Court of appeal which varies or reverses the 
decree of the Court of first instance is of a 
negative character and that it grants a 
relief to the successful party which is 
capable of enforcement by way of execution. 
With very great respect to the learned Judges 
who hold this view, I am unable^ to agree with 
them. A decree can be executed only in so 
far as it grants any relief ; so far as the suc- 
cessful defendant is concerned, it merely dis- 
misses the claim of the plaintiff, there is no 
relief either positive or negative granted to 
the defendant, and there is no direction in the 
decree which is capable of execution. That 
an application for restitution under section 144 
is not an application for execution is clear on 
a reference to the old section 688 of the 
Code of 1882. Section 583 provided for res- 
titution in case of decrees passed in appeal 
under Chapter XLI of the Code of 1832 which 
related to appeals from original decrees. 
Moreover, it directed that on an application 
being made by any party entitled to any 
benefit (by way of restitution or otherwise) 
under a decree passed in appeal and who 
desires to obtain execution of the same, the 
Court to which the application is made shall 
proceed to execute the decree passed in appeal 
according to the rules which were prescribed 
for the execution of decrees in suits. There 
was, therefore, a clear provision in the Code of 
1882 that applications for restitution should 
be dealt with as applications (or execution. In 
section 144 of the present Code there is no 
reference to execution at all. Moreover, if an 
application for restitution be treated as an 
application for execution, then I fail to see any 
necessity for enactii\g section 1 14 at all be- 
cause such matters had already been provided 
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for in sootion 47 of the Code. If an applica- 
tion for restitution is an application for exe- 
oution, then it relates to a question arising 
between the parties to the suit or their ro- 
presontativoB, and relating to the execution, 
discharge or satisfaction of the decree. 
F'urthermore, it is provided in section 47 
that questions relating to execution, dis- 
charge or satisfaction of a decree, shall 
be determined by the Court executing that 
decree and not by a separate suit, erec- 
tion 144 also provides that no suit shall be 
instituted for the purposes of obtaining any 
restitution or any other relief which could be 
obtained by application under sub-section (i) 
of the section. To my mind, section 47 deals 
with questions relating to execution of 
decrees which properly may be treated as ap- 
plications in execution, while section 144 deals 
with questions which do not come strictly 
within the meaning of execution of a decree 
but which are analogous to it, namely, appli- 
cations for relief consequent upon a decree 
being set aside. Under the dehnition of a 
decree as given in the Code of Civil Procedure, 
the determination of any question within 
section 144 is a decree; and when an applica- 
tion is made for restitution under section 144 
and the Court makes an order directing resti- 
tution to be edected, that order is a decree 
which has to be enforced in the way in which 
decrees are enforced by way of execution. I 
am, therefore, of opinion that an application 
for restitution under section 144 or 151 of the 
Civil Procedure Code is not an application for 
execution; and the proper Article of the Limi- 
tation Act applicable to such an application is 
Article 181 ot the first vSchedule of the Act. 
That Article 181 applies to such applications 
has been uniformly held by the Calcutta High 
Court Cc>ee Hansh Chandra Saha v. Chandra 
Mohan Das^ (9) and Ashaiosh Goswami v. Up- 
endra Prasad^Mitra (7). There has been a 
divergence of opinion on this point in the 
liombay High Court. In Kurgodigouda bin 
Ltngangouda v. Utnyangovda bin Ntngan- 
genuia, (3) and Say ad Haiaidalli v, Ahmedatli 
(20), it has been held that Article 182 applies, 
while in Shivbai Kom JJabya Swami v. Yesoo 
(4) the view has been expressed that the pro- 
per Article applicable is Article 181. In 
Madras the later cases are in favour of the 
pviw that Article 182 applies (see V^nkayya 


V. Baghvacharlu (15) and Somasundaram 
Pillai V. GhokkaUngan Pillai (17). The 
Allahabad High Court also take the same 
view in the case of Nand Bam v. Sita Bam 
(13) whereas the Patna High Court in the 
case of Krupasindhu Boy v. Mahanta Bal- 
hhadra Das (5) took the view that Article 181 
was applicable. With very great respect to 
the Judges who hold the contrary view, I beg 
to differ from them, and I would answer the 
question referred to us by saying that the 
proper Article applicable to an application for 
restitution is Article 181 of ochedule I of the 
Indian Limitation Act. 

It has, however, been contended by the 
learned Vakil for the respondents that the 
question as to which Article of the Indian 
Limitation Act is applicable to the present 
case has already been determined by this 
Court in the order of remand of their Lord 
ships the Chief Justice and Mr. Justice Jwala 
Prasad, aud that it is no longer open to us to 
come to a different finding on the same ques- 
tion in this case, and reliance has been placed 
upon the case of Bai Brij Baj Krishna v. 
Chathu Singh (22); on the other hand, it has 
been contended by the learned Vakil for the 
appellant that their Lordships in their order 
of remand did not intend to lay it down as a 
proposition of i law that Article 182 was applic- 
able, and that when the question of limitation 
was sent down to the Court below for decision 
it was the whole question, and it is still open 
to the appellant to contend that the proper 
Article applicable to the case is Article 181 and 
not Article 182. The learned Judges before 
whom the case came in appeal af ter.the remand 
have taken the view that the Division Bench 
which made the order of remand did not intend 
to decide this question finally. 1 regret 1 am 
unable to agree with them. When 1 read the 
judgment of his Lordship the Chief Justice 1 
can have no doubt that his Lordship did lay 
it down as a proposition of law that the 
proper Article applicable to the question was 
Article 182, and the case was remanded to the 
Court below only for a finding on the ques- 
tion of fact as to whether or not the applica- 
tion, treating it as an application in execution, 
was within time within the meaning of Article 
182 of the Limitation Act. In the first place, 

(i2) 76 Ind Gas. 136 ; 4 P. L. T. 35 ; (1923) A. 1. R. 
(Pat.) 226. 
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I dealing with the question as to whether 
10 application for restitution was maintain- 
ble, his Lordship the Chief Justice observes 
s follows: —“I think, "therefore, that, apart 
:om the question of limitation which must 
o considered presently, the decision of the 
3arned Subordinate Judge cannot stand/' 
fis Lordship thereupon proposed to consider 
nd did as a matter of fact proceed to 
onsider the question of limitation. His 
jordship then observes that it was not quite 
lear from the judgment of the Munsif 
ow far any application for execution of tlie 
eoree was made or how far that application 
icluded a claim to be restored to possession 
f the property, and after referring to the fact 
bat the learned Subordinate Judge had not 
ealt with this matter, his Lordship says that 
he Subordinate Judge would be entitled to go 
ito the evidence upon this matter and arrive 
it a conclusion about it. But before sending 
)aok the case (or determination of this ques- 
ion by the lower Appellate Court his Lord- 
hip thought that ho must be satisfied that 
he appellant really had a case to present upon 
his part of the appeal even upon the facts 
iisclosod so far. His Lordship then proceeds 
0 consider the question whether an applica- 
ion under section 144 of the Civil Procedure 
3ode was to bo treated as an application in 
execution, because if it was not to be so treat- 
ed. then it was quite clear that the application 
vould be barred by limitation and no remand 
vould be necessary. His Lordship then refers 
io the case of Somasundaram Filial v. 
Jhokkalingam^Pillai (17) where it was laid 
lown that an application for restitution was 
iu application for execution under the present 
3ivil Procedure Code and says, “ in.my opinion 
bhat case was properly decided.'* His Lord- 
ship then examines the question in detail and 
somes to the following conclusion : “ I think, 
blierefore, that it is onlyjright and proper to 
regard an application under section 144 as an 
application made in execution of 'a decree.'* 
His Lordship then refers to certain circum- 
stances which if proved would save the 
ipplication, treating it as one for execution, 
from being barred by limitation. One of 
bhose circumstances was the fact appearing 
from the Munsif 's judgment that on 12th June 
1918, an application for execution had been 
made by the appellant in the appeal before bis 


Lordship and with reference to that application 
his Lordship observes as follows: “ If in fact 
that application was made, then I think it 
being, as I liave already said, an application in 
execution, and governed by Article 182 of the 
Limitation Act, the present application must 
be regarded as in time." It was because there 
was no finding in the judgment of the lower 
Appellate Court upon the question as to whe- 
ther such previous application for execution 
had been really filed and whether there was 
in that previous execution application an ap- 
plication for possession, that a remand to the 
lower Appellate Court became necessary, 
otherwise, had there been a finding, no remand 
would have been necessary. I have, therefore, 
no doubt in my mind that it was not a mere 
expression of a view by his Lordship the Chief 
Justice but a clear and binding decision on the 
point that the Article applicable to the present 
case was Article 182 of the Limitation Act. 
As regards the form of the order of remand 
I think there can be no doubt on reading 
the whole judgment that the order of 
remand directed the lower Appellate Court to 
come to a finding of fact and then to decide 
the case having regard to the decision on 
the point of law already arrived at by 
this Court. This view is supported by the 
form of the decree drawn up in that appeal. 
I think no inference can be drawn from the 
wwds: “ I agree to the order proposed ** 
used by Mr. Justice Jwala Prasad. His Lord- 
ship apparently agreed with the Hon'ble the 
Chief Justice in his decision on the point of 
law otherwise he would certainly have express- 
ed his views on the point if ho held a different 
view. I am, therefore, of opinion that it is no 
longer open to contend in this case that the 
proper Article applicable is Article 181. I 
would, therefore, dismiss the appeal on this 
ground. 

Das, J. — As a result of the decision of the 
majority of the Bench, this appeal is dismissed 
with costs. 

z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Skoond Civil Appeal No. 473 op 1923. 
July 4. 1923. 

Present : — Mr. Juafcice Daniells. 

jMusammat JAN BIBI and otheks — 
Plaintiffs— Appellants 

versm 

Musammat BATULAN BIBI and another 
—Dependants— Respondents. 

Muhammadan Law ^ Dower -'Widow in possession 
oj husband's property $ whether eniitkd to retain it till 
entire dower is paid. 

Whea a Mahammadaa widow U In poasession of her 
haaband'B property in iiea of dower, she ia not liable 
to pidoemeal suits by arery separate Leir of her hus- 
band. She is entitled to retain the entice property 
until her entire dower is satiaded. 

Second appeal against the decree of the 
District Judge of Benares, dated the 11th of 
January 192^ 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. Iqbal Ahmad, for the Respondents. 
JUDGMENT. — This was a suit by the 
plaintiffs-appellauts, Mmammat Jan Bibi 
and others, for possession of their shares of a 
house by partition. The finding of the Court 
below is that defendant Batulan Bibi is in 
lawful and peaceful possession of the house in 
lieu of her unpaid dower and that the plaintiffs 
cannot obtain possession without satisfying her 
dower. The main plea on which the plaint- 
iffs attack this finding is based on an ambi- 
guity in the judgment of the Court below. 
The learned Judge of the Court below finds 
in the earlier part of his judgment that Mus- 
ajnmat Batulan Bibi is undoubtedly in 
possession of the house. Further on he 
says: 

“I have been shown no ruling which re- 
quires that the possession of the bouse 
on the part of the widow must be exclu- 
sive. All that appears to be necessary is 
to show that she is in actual possession 
and that there has been no division 
between her and any other person.” 

This is not a dear finding, and the sentence 
in question may mean one of two things. It 
may moan either that Musammat Batulan 
Bibi and the other heirs of the family were in 
actual joint possession of the house, in which 
gase the decree of the Court below would be 


clearly incorrect ; or it may merely mean 
that Musammat Batulan is not in possesedon 
adversely to the other heirs. The former 
meaning would be to some extent inconsistent 
with what the learned Judge has said above 
and I have examined the evidence to find out 
what the learned Judge’s finding meant. I 
find that Musmamat Batulan and her hus- 
band gave clear evidence that they were in 
exclusive possession of the house. They were 
not cross-examined on the point and 
there is no evidence to the contrary to 
be found on the record. The plaintiffs 
admitted in para. 8 of their plaint that they 
were out of possession at the time when the 
suit was instituted. It is, therefore, clear that 
the learned Judge could not have meant that 
Musammat Batulan was not in sole posses- 
sion of the house Ibud his decree cannot be 
attacked on this ground. 

The second and remaining plea which has 
been urged is that the plainitffs should only 
have been required to pay up a proportionate 
share of the dower* No authority has been 
quoted in support of this proposition and, so 
far as I know, the authority of all the com- 
mentators is against it. If the widow is in 
possession in lieu of dower she is not liable to 
piece-meal suits by every separate heir. She 
is entitled to retain the entire property until 
the entire dower is satisfied. The decree of 
the Court below is, therefore, correct and I 
dismiss the appeal with costs including in this 
Court fees on the higher scale. 

z. E. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Second Civil Appeal No. 420 of 1922. 

July 19, 1923. 

Present : — Mr. Hallifax, A. J. C. 

BUDGA — Appellant 
versus 

CHAIN AND OTHERS— Respondents. 

C. P. Tenamp Act (L 0 / Sch. //, Art. (i), apph 
cabin ty of, to part of holditig. 

Article (i) of Bobedale II to tho 0. P. Tenanoy Act, 
applies to tbe oase of diepossesflion from part of a 
holding as well as to dispossession from an eathe 
holding. 



VoL. 78] 


INDIAN OASES 


315 


AMJAD KHAK V SHAFIUDDIN KHAN 

Appeal against the decree of the Additional 
Dstriot Judge, Bilaspur, dated the 26th June 
1922. 

Mr. M, B. Bohde, for the Appellant. 

Mr. J. 0. Ohosh, for the Eespondent. 

JUDGMENT. — After a good deal of dis- 
oUBsion of the matter I am still quite unable 
to see how the fact that the plaintiff is closely 
related to the Protected Thokedar of the 
village is relevant at all ; indeed, there would 
be no more relevancy in the fact, if it were 
one, that he was actually one of the pro- 
prietors of the village, as he has been some- 
what carelessly assumed to be, and not 
merely a person with certain rights against 
the sole lessee of it. The objection taken here 
to the plea of limitation being allowed to 
be raised in appeal for the hrst time rests on 
the assertion that in answer to it the plea of 
fact could have been advanced that the land 
was not an occupancy holding at all but really 
khudkasht. But that plea was raised and 
examined in the lower Appellate Court and 
the materials for the decision of the question 
of fact are more than sufficient. The plaint- 
iff was undoubtedly an occupancy tenant of 
the land from the time he was so recorded in 
the Settlement of 1904. 

The only other contention put forward on 
behalf of the appellant is that Article (i) of 
the Second Schedule of the Tenancy Act, 1920, 
applies only to a case in which a tenant has 
been dispossessed of his entire holding, not to 
one in which he has been dispossessed of a 
part only and has retained possession of the 
rest. The original holding had an area of 
22-18 acres and the present suit is in respect 
of 13-9 acres only. It is by no means 
certain that the plaintiff is in possession of 
any part of the holding. Even if he is, it is by 
no means improbable, from his own statements 
iif the plaint, that he was dispossessed of the 
whole of it at one time by five brothers and 
has recovered possession of a part from one of 
them^by a suit filed in 19i7, that is to say, 
within two years of his dispossession which 
was in 1916, and is now seeking to recover 
the rest from three more of them. 

But I can discover no reason whatever for 
holding that the words of Article (l) of the 
Schedule of the Tenancy Act have reference 
only to an entire holding and not a part of 


one. Two agruments were put forward by 
the learned pleader for the appellant. The 
first was that, whenever the Act refers to a 
part of a holding as well as to the whole it 
says so expressly Sections 98 and 100 were 
cited as instances of both the whole and a 
part being expressly mentioned, and sections 
21 and 85 might have been cited as instances 
of the mention of the holding having referece 
to the whole only and not to a part. Such 
an argument might be used in support of 
another sound reason in support of the proposi- 
tion, but it is so weak in itself that the other 
reasons would have to be practically sufficient 
in themselves and so not in need of any rein- 
forcement. 

The other argument was that a tenant who 
retains possession of a part of his holding can 
still be said to retain some sort of possession 
over the holding and cannot, therefore, be said 
to have been dispossessed of his holding. That 
is merely a repetition of the proposition that 
the word “ holding ** means the whole of it 
and not a part of it, but the matter has no 
bearing on the question of the time that 
should be allowed to him for the recovery of 
possession. There is no reason why he should 
have to sue within two years for the whole of 
his holding, and yet have twelve years if he 
had retained possession of a part of it. Indeed, 
if there is any ground for making a difference 
in the periods of limitation allowed in the two 
cases, it would seem reasonable to give the 
shorter period to the man still in possession of 
a part of holding. The appeal will be dismiss- 
ed and the appellant must pay all the costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

r^ECOND Ctvil Appeal No. 642 of 1922. 
July 24, 1923. 

Present : — Mr. Justice Kanbaiya Lai. 
AMJAD KHAN AND othebs—Defendants 
—Appellants 

v^rs^is 

SHAFIUDDIN KHAN and others— 

PlAINTIPPS“EESPONDENTS. 

Licente— Denial of licensor's title— Forfeiture— Revo- 
cation— Permanent structure built by liettuee. 
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A l!o6DBae, unlike a leasee, does not fotfeit hla title 
by merely denying the title of hia lioenaor. 

[p. 317, ool 2 ] 

Akbar AH Khan t Shah Muhammad, 40 Ind. Oas. 
448 ; 15 A. Ii. J. 593 ; S9 A. 621, followed. 

A Itoense cannot be revoked where the lloenfiee 
acting upon the lioenae haa executed a work of a 
permanent character on the premiaea inolnded in the 
license, [p. 217, ool* 2.] 

NaHrul Zaman Khan v. Azimullah, 3 A. Li. J. 765 ; 
28 A. 741 ; A. W. N. (1906) 316, followed. 

Jai Ghand Bahadar v. Girwar Singh, 62 Ind. Oas. 
666; 17 A. L. J. 814 ; 41 A. 669, distinguished. 

Second appeal againeb the decree of the Dis- 
trict Judge of Agra, dated the 25th January 
1922. 

Mr. B Malcomson and Dr. K. N. Kaiju, 
for the Appellants. 

Mr. Iqhal Ahmad, for the Respondents. 
JUDGMENT.— The dispute in this appeal 
relates to a house situated in the town of 
Ferozabad. The plaintiffs claim to bo the 
owners of the site occupied by that house and 
allege that Mussammat Khairatan and Hasan 
Amjad Khan, who were occupying that house, 
have been wrongfully denying the title of the 
plaintiffs to the land in question. They seek 
the ejectment of the said occupants and 
implead certain other persons whom they 
describe as having been once in possession as 
the heirs of Nur Khan, the original ryot. 

According to the plaintiffs the land in ques- 
tion belonged to Azim-ud-din Khan by virtue 
of a purchase made from Rahim Ali on the 
4th of December 1869 and Nur Khan had 
built a house thereon with the permission of 
his predecessor-in title. It was also stated 
that after the death of Nur Khan two of his 
sons. Kale Khan and Sardar Khan, executed 
an agreement on the 3rd of July 1866, by 
which they agreed to pay a ground rent of one 
anna per mensem and to vacate the land in 
case default was made in payment thereof. 

It appears that Nur Khan died, leaving 
three sons. Kale Khan, Sardar Khan and 
Munir Khan, and a daughter named Musam- 
mat Khairatan. According to the plaintiffs 
the heirs of Kale Khan and Sardar Khan, 
namely, Musammat Mariam Bibe, M mam- 
mal Mamman and Hamid Khan, had left the 
house long ago and gone to live in another 
house in the town and Munir Khan had 
similarly left the house 16 or 16 years ago 


and gone to live elsewhere. The defendants, 
Musammat Khairatan and Amjad Khan, who 
are in occupation of the house deny the plaint- 
iff’s title to the land occupied by the house 
in dispute and plead that they have been in 
adverse possession of the same. They also 
deny the genuineness of the lease purporting 
to have been executed by Kale Khan and 
Sardar Khan on which the plaintiffs relied in 
support of their claim. The lease did not 
specify the boundaries or number of the land 
to which it related and no attempt was made 
by any of the Courts below to find out whether 
it related to the land occupied by the house 
of Nur Khan, which was referred to in the 
sale-deed of the 4th December 1859 executed 
by Rahim Ali in favour of Azim-ud-din Khan. 
The trial Court refers to an admission said to 
have been made by Amjad Khan that ho and 
his mother or Nur Khan had no other house 
in the town except the one in question. But 
while the Court of first instance held that the 
sarkhat of the 3rd of July 1865 executed by 
Kale Khan and Sardar Khan was not binding 
on the other defendants, the lower Appellate 
Court thought that it had been presumably 
executed by Kale Khan and Sardar Khan on 
behalf of the entire family and was binding 
on the other defendants also. Both the 
Courts below eventually agreed in passing 
a decree in favour of the plaintiffs for 
the ejectment of the defendants on the 
ground that they denied the title of the plaint- 
iffs to the land in question and were liable 
to be evicted whether they occupied the same 
as licensees or tenants. 

It appears that there were two houses in 
the occupation of the descendants of Nur 
Khan at the time of the Settlement of 1877. 
In the sale-deed the boundaries of the entire 
land sold were mentioned and it was also 
stated that a portion of that land was occupied 
by a house belonging to Imam-ud-din and 
another portion by a house belonging to Nur 
Khan, both of which had been built with the 
permission of the former proprietor. In the 
sarkhat no boundaries Were given but a house 
existing on the land leased was described as 
having been occupied by Kale Khan and 
Sardar Khan. In the Khasra abadi of 1877 
A. D. ahata No. 261 comprising house No. 184 
was entered as having been occupied by Gul 
Khan {alias Munir Khan), son of Nur Khan, 
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and ahata No. 382 comprising house No. 261 
was described as having been occupied by 
Kale Khan, son of Nur Khan. The trial Court 
thought that the latter house was the one 
received by Kale Khan from his father-in-law, 
and the former was the one referred to in the 
sale-deed and the sarkhaL 

Be that as it may, the sarkhat is not bind- 
ing on the present occupants. Musammat 
Khairatan derived her title directly from Nur 
Khan and Amjad Khan is her son. They are 
not bound by any sarkhat which Kale Khan 
and Stirdar Khan may have executed in favour 
of Ajimuddin Khan, agreeing to pay ground 
rent and to vacate the land in case of non- 
payment. In the plaint it was admitted that 
Musammat Narayan had been living with her 
husband in another house from 14 or 16 years, 
and that Hamed Khan and Musammat Mam- 
man had loft the house long ago, and were 
living in another house belonging to the plaint^ 
iff. In these circumstanoos, the contesting 
defendants cannot be treated as tenants liable 
to ejectment for non-payment of rent which, 
as the Court of first instance found, was never 
actually realised even from those who are 
said to have agreed to pay the same. In the 
Municipal khasra prepared in 1896 house 
No. 323 was entered as having been occupied 
by Munir Khan, son of Nur Khan, as a tenant 
of the present plaintiffs, but there is nothing 
to show which that house was. That entry is 
of no value. 

The contesting defendants can, therefore, be 
treated as only licensees, holding the land in 
dispute in succession to Nur Khan by virtue 
of a license which was granted by one of the 
former proprietors when the house was built. 
The existence of the license is indicated by 
the sale-deed of 1859 which was executed 
when there was no dispute between the 
parties, and the recital there contained is 
admissible in evidence both as an admission 
made by a party before the controversy arose 
and otherwise. It is not shown that the 
license was granted subject to any restrictive 
covenant entitling the licensor to revoke it at 
his will. The house in dispute has been in 
the continued occupation of Nur Khan and 
after him by that branch of his line which is 
now represented by the contesting defendants 
without the payment of any rent, and the 
mere fact that, Wng ignorant of the origin of 

I 0-28 


their title, they have denied the title of the 
plaintiffs, would not render them liable to 
ejectmenb ; as pointed out in Malik Akbar Ali 
Khan v. Shah Muhammad (1) a licensee, 
unlike a lessee does not forfeit his 
license by merely denying the title of his 
licensor. In Nasirul Zaman Khan v. Ajimul- 
I ah {2) it was held that a license could not be 
revoked, if the licensee acting upon the license 
had executed a work of a permanent character. 
It was further pointed out that a kachcha thatch- 
ed house might bo a work of a permanent 
character and the fact that the thatch was 
renewed from time to time did not make it a 
work of a temporary character. On behalf of 
the plaintiffs-respondents reliance has been 
placed on the decision in Jai Chand Bahadur 
V. Girioar Singh (3). There the question was 
one of burden of proof of adverse possession 
and a licensee who had set up an adverse 
right was held to have no title to claim the 
same, unless bo succeeded in establishing his 
title by adverse possession. There is no ques- 
tion of burden of proof here. The title of the 
plaintiffs as owners of the land and of the 
defendants as licensees from the former pro- 
prietor is beyond dispute. The only question 
is whether that license has been forfeited by 
reason of the denial set up in this case. There 
was no denial prior to the suit. Unless the 
license is shown to have been granted under 
restrictive conditions of the nature set up, no 
revocation can bp allowed to the prejudice of 
the heirs of the licensee, by whom a perma- 
nent structure has been built. 

The appeal must, therefore, be allowed and 
the claim of the plaintiffs dismissed, but, in 
view of the fact that the defendants have 
improperly denied the title of the plaintiffs to 
the ownership of the land occupied by the 
house in dispute, I direct the parties to bear 
their own costs throughout. 


z. 

K. Appeal allowed. 

(1) 

40 Ind. C»8 .i448 , 16 A. L. J 

. 692; 89 A. C31. 

(2) 

8 A. L. J. 766 ; 28 A. 741 ; 

A. W. N. (1906) 

316. 



(8) 

62 lud. Cas. 866; 17 A. L J. 

814 ; 41 A. 669. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 253 of 1922. 

October 30, 1923. 

Present : —Mr. Prideaux, A. J. C. 

AM IRKH AN — Appellant 
versus 

SnANKAB and others —Respondents. 

Bcrar Land Rcvmuc Code, 1896, 311 (2) — Pre- 
emption^Salc in' consideration of old debts “^Market 
value, how to he ascertained^ 

Where property ie sold ia l!aa of old debts and the 
debts are wiped out by the sale, the oonslderatlon 
for the sale for parpoaes of pre-emption is not the 
nominal value of the debts, i,e., their arlthmetloal 
total, but their present or market-value. 

Phtimman Mai v. Kiman, 76 P. R. 1901 ; 123 P. L. 
II. 1901, relied on. 

Appeal against the decree of the Additional 
District Judge, Buldana, dated the 14 th Feb- 
ruary 1922. 

Mr. D. TF. Kathalay, for the Appellants. 

Mr. M. B. Niyogi, for the Respondents. 

JUDGMENT. ~ The plaintiffs sue stating 
that defendant No. 2 had sold to the Ist 
defendant sub-division 2 of S. No. 30 of 
Mouza Jamb under a sale-deed dated 12th June 
1920, that plaintiffs are co-occupants in the 
same S. No., being holders of sub-division 1, 
and that no notice bad been given to them as 
required by law. Plaintiffs contend that the 
real amount of the purchase is Rs. 400 and 
that Rs. 800 is falsely entered in the sale- 
deed in order to defeat plaintiffs* right of pre- 
emption. It seems that the 2nd defendant ex- 
ecuted a mortgage-bond for Rs. 300 with in- 
terest at 2 per cent, per mensem on 10th July 

1916, and another mortgage- bond for Rs. 400 
carrying the same rate of interest on 31st July 

1917. These two bonds were on two separate 
fields, that for Rs. 400 being on the field in 
suit. On 12th June 1920 accounts were made 
up and a total of Rs. 1,292 was found due. The 
defendant No. 1 advanced Rs. 8 to make a 
total of Rs. 1,300, and the other defendant 
executed a fresh mortgage-deed on other fields 
for Rs. 600 on 12tb Jnne 1920 and sold the 
property in dispute for the balance of Rs. 800. 

The Courts below found that the price of 
Rs. 800 was nob fixed in good faith, that the 
fair market-value of the land at the time of the 
sale was Rs. 400 and that the plaintiffs are 
entitled to pre-empt the land for Rs. 400 . 


It is here contended that the sum of 
Rs. 800 should have been fixed as the price 
at which plaintiffs were entitled to pre-empt, 
and that as Rs. 800 were due to the plaintiffs 
on the two mortgages and as the field was 
sold in satisfaction of a portion of the entire 
debt due by defendant No. 2, the sale cannot 
be said not to be in good faith. ‘ Sub-section (2) 
of section 211 of the Berar Land Revenue 
Code, 1896, reads, — 

“ If in the case of a sale or relinquishment 
for valuable consideration, the Court 
finds that the price was not fixed in good 
faith, the Court shall fix such price as 
appears to it to be the fair market-value 
of the interest sold or relinquished**. 

Now, the other field is one of some 16 acres 
with a rental of Rs 12 while the one the suit 
is 2 acres with a rental of Rs 4. It is difficult 
to understand why the larger portion of the 
debt was not placed on the larger field and 
the smaller field sold for the balance. The 
fact that this was not done and that Rs. 8C0 
was assigned as a price of the field in suit 
while Rs. 500 remained as a burden on the 
larger field points to mala fides and to a desire 
to get as much as possible from those entitled 
to pre empt. Bufficiont material exists to enable 
the Court to fix the fair market-value of the 
interest sold. What that market-value at the 
time of the sale was is proved to be Rs. 400, 
and the appellant-defendant has himself 
admitted that this was the case. But even if 
I had found that the circumstances did not 
point to mala fides, it seems to me that in 
oases where property is sold in lieu of old 
debts, and if the vendor sells to discharge the 
debts and the debts are wiped out, the consi- 
deration is not the nominal value of the debts 
i,e., their arithmetical total, but their present 
or market value : see Phumman Mai v. Kiman 
(1) and in a case like the present where 
the sum fixed in the deed of transfer is twin'd 
that of the market-value, 1 do not think the 
buyer can burden the pre-emptor with the 
excess amount. On the finding that Rs. 400 
was the correct market-value I am of opinion 
that the decrees of the Courts below are 
correct. This appeal fails and is dismissed 
with costs. The appellant will pay the 
respondents’ costs. 

z. K. Appeal dismissed, 

(1) 76 P. R. 1901 ; 128 P. L. R. 1901. 
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CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 8 op 1923. 

November 22, 1923. 

Present : — Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Eankin. 

JAQADIBH CHANDEA DE and others— 
Appellants 

versiM 

HAEIHAE DE and others— 
Eespondents. 

Civil Frocedwre Code (Act V of 1908), s. 108, 
0. XXXII r, i^Minor defeyidant ^Guardian ad litem 
-^Uothert wlifin can be appoinUd^Conseni^Ajepealf 
second^Ftnduig based on tnadmisstble evidence’--Pro~ 
Cidure - Evidtnce Act (I of 1872), s, 82 W^-Iiecitals in 
consent d'cree^ wJiether admissibU^Pailure to object^ 
effect of, 

A Court is not competent to appoint the mother of 
a minor defendant ae his guardian ad litem without 
her express consent, [p. 2iu, ool. 2.] 

Narcndra Chatidra Mondal v. Jogenira Narain Hoy^ 
27 Ind. Cas. i89 ; 19 0. W. N. 6a7 ; 20 0. L. J. 469, 
followed. 

The recitals in a consent decree which seta 
oat the terms of the arrangement arrived at between 
the parties but does not embody the statements of the 
parties as to their rights in the subject-matters of the 
litigation, are not admissible in evidence under Beo> 
tion 82 (8) of the Evidenoe Act. [p. 220, ool. 1.] 

An erroneous omission to object to the admission 
of evidenoe which is not admissible under the pro- 
visions of the Evidenoe Act, does not render it admis- 
sible. [p. 220, ool. l.J 

Miller v. Babu Mad}io Das, 23 I. A. 106 ; 14 A. 76 ; 
7 Bar. P. 0. J. 73 ; 9 Ind. Deo. (N. S ) 60 (P. C ) ; 
Luchmiram MotiUl v, Hadha Charan Poddar, 66 Ind. 
Cas. 15 ; 34 0. L. J. 107 ; 49 C. 98 ; (1922) A. I. R. 
(0.) 267, followed. 

Where, in second appeal. It is discovered that a 
finding of fact arrived at hy the lower Appellate Court 
is bes^ partly on inadmissable evidenoe, the High 
Court is bound to remand the case for a fresh decision 
and can neither affirm the finding of the Court nor 
determine the matter itself under the provisions 
of seotbn 108 of the Civil Prooedure Code. [p. 220, 
coL 2.] 

Womes Ohandra Chatter jee v. Chunder Churn Roy 
Uhowdhury, 7 0, 298 ; 3 Ind. Deo. (N B.) 787, distin- 
guished. 

Appeal against the decree of Mr. Justice 
Walmsley, dated the 6th February 1923. 

Babu Qanesh Chancier Sen, with him Babu 
Prasanta Bhusan Oupta, for the Appellants. 

Babu Jogesh Chander Boy, with him Babu 
Upendra Kumar Boy, for the Eespondents. 

JUDGMENT .—This is an appeal uuder 
Clause 15 of the Letters Patent from the judg- 
ment of Mr. Justice Walmsley in a suit for re- 


covery of possession of land on declaration of 
title, for establishment of a right of way and for 
other incidental reliefs. The suit was decreed 
in part in the trial Court. On appeal by the 
defendants their objections were overruled 
and the cross-objections of the plaintiffs were 
allowed with the result that the Subordinate 
Judge decreed the claim in full. That decree 
has been affirmed by Mr. Justice Walmsley 
on the present appeal, which has been pre- 
ferred by three of the defendants, it has been 
urged that the judgment of the Subordinate 
Judge is based upon inadmissible evidence and 
cannot be supported. We are of opinion that 
this contention is well founded and must pre- 
vail. 

It appears that in 1900 there was a litiga- 
tion between the predecessors in interest of 
the parties to this suit. The first and second 
defendants in that suit were the predecessors 
in interest of the first seven defendants in this 
suit, and the third, fourth and fifth defendants 
in that suit, then minors, are now appellants. 
A consent decree was made in that suit as 
between parties other than the present appel- 
lants, and the suit was decreed px parte 
against them. They have contended in the 
present litigation that they are not bound by 
that decree because they were not effectively 
represented for the purposes of that suit by 
their mother whoso name appeared as their 
guardian ad litem, though she never consented 
to act in that capacity; as a matter of fact, 
she did not enter appearance on behalf of her 
minor children. This contention is supported 
by the decision of this Court in Xarendra 
Chandra Mondal v. Jogendra Narain Boy (1), 
where the principle was enunciated that a 
Court is not competent to appoint the mother 
of the infant defendants as their guardian 
ad litem without her express consent. 

In view of the difficulty mentioned, an at- 
tempt was made in the Court below to uti- 
lise the consent decree under the provisions 
of section, 32, clause (3), of the Indian Evi- 
dence Act. That section provides tliat state- 
ments, written or verbal, made by a person 
who is dead, are relevant facts, when tho 
statements are against the pecuniary or proprie- 
tary interest of tho person making them. The 

(1) 27 Ind. Gaa. 139 : I ■ 0. W. N. 687; 20 C. L. J. 
469. 
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Subordinate Judge has held that the recitals 
in the consent decree are statements within the 
meaning of section 32 and he has relied upon 
those recitals in various portions of his judg- 
ment. Wo are of opinion that the recitals in the 
consent decree are not statements within the 
meaning of section 32. There are no recitals 
in the consent decree as to the previous rights 
of the respective parties in the subject-matter 
of the litigation. On the other hand, it is 
stated at the outset that, regardless of the 
rights of the parties, they had come to an 
arrangement that in future their rights would 
be regulated in the manner specified. In 
substance, the decree sets out the terms of 
the arrangement between the parties and 
does not embody statements of the parties as 
to their rights in the subject-matter of the 
litigation. Consequently, the recitals in the 
decree cannot be used as evidence under sec- 
tion 32. 

We may add that the respondent has urged 
that no objoctlon was taken in the trial Court 
to the reception of the decree in evidence on 
the ground now formulated. This, however, 
is of no avail to the respondent. The question 
is not one of mode of proof, as in (Jirindra 
Chandra v. Bajendra Katli, (2) AH Mohammad 
Khan v. Maharaj Be pari (3) and Gopu Natarajti 
v. Bajammal (4J but of relevancy of evidence ; 
and, as pointed 'out by kSir Kiohard Couch in 
Miller v. Babu Madho Das (5), an erroneous 
omission to object to evidence which is not 
admissible under the provisions of the Indian 
Evidence Act does not make it admissible: 
Luchmiram v. Badhacharan (6). It has further 
been urged that there is no substance in the 
objection taken, because the judgment of the 
Subordinate Judge is in essence based upon 
evidence other than the consent decree. We 
have carefully examined the judgment and wc 
are unable to hold that the Subordinate Judge 
arrived at his conclusion independently of the 
recitals in the decree which are frequently 
mentioned in different parts of his judgment 
Consequently, the case does not fall within 

(2) 1 U. W. N. 630. 

(b) 64 Ittd. Oaa. 266; 86 G. L. J. 186. 

(4) 6‘J Ind. Gas. 16 ; 43 M. L. J. 448 ; 16 L. W. 
122 ; (1922) M. W. N. 464 ; 81 M. L. T. 126 ; (1922) 
A. I. R. ^M.) 304. 

c (6) 23 I. A. 106 ; 14 A. 76; 7 Bar. KO.J. 73 ; 9 Ind. 
Deo. IN. S.) 60 (P. C ) 

(6) 60 lud. Gas. 16 ; 84 0. L. J. 107 ; 4'J G; 93 ; 
(1922) A. 1. B. (Cal.) 267. 


the scope of the decision in Womes Ghtinder 
Ghatterjee v, Ghunder Churn Roy Chow- 
dhury (7) where it was ruled that, on second 
appeal, though the High Court has, generally 
speaking, no right to look at the evidence to 
decide whether the remaining evidence, after 
exclusion of evidence erroneoasly admitted, is 
sufficient to warrant the finding of the Court 
below, the case may be disposed of by the 
High Court without a remand where the 
lower Court has arrived at its conclusion 
upon other grounds. Here, the judgment of 
the Subordinate Judge shows that his conclu- 
sion is based as much upon the recitals in the 
decree as upon the other evidence on the re- 
cord. 

We have been finally invited by the respon- 
dent to look at the evidence ; but we are not 
in a position to do so, even under the terms 
of section 103 Civil Procedure Code That sec- 
tion provides that, in any second appeal the 
High Court may, if the evidence on the record 
is sufficient, determine an issue of fact neces- 
sary for the disposal of the appeal, 
but not determined by the lower Appellate 
Court. Here the question has been determined 
by the lower Court, and that decision cannot 
be supported because it is based in part on 
evidence improperly admitted. 

The respondent has contended, as a last 
resort, that, although recitals in the decree 
may not be admissible in evidence under 
section 32, the fact that there was a previous 
litigation between the predecessors in interest 
of the parties and that the litigation terminate 
ed in a consent decree, may be relevant for 
the determination of the present controversy. 
The distinction between the admissibility of 
the factum of a judgment and of the findings 
in a judgment has been frequently recognised; 
Kesinath v. Jagai Klsore (8), Buidyanath v. 
AleJ Jan (9), Saroda Prasonna v. Umakant (10): 
Tripurana sccthapati v. Rokkam Venkanna (lb), 
but wo need not at this stage consider the 
applicability of that doctrine to this case. 

(7) 7 G. 9./3 ; 8 Ind. Deo. (N.S.) 787. 

(8) 86 Ind. Gas 298; 28 G. L. J. 683; 20 G. W. N. 
648. 

(9) 70 Ind. Caa. 194; 86 0. L. J. 9; (1028) A. I. R. 
(G.) 240. 

(10) 77 Ind. Gas. 450; 87 C. L. J. 233; (1928) A. I. 
R. (0.) 486; 60 0. 370. 

(11) 66 Ind. Oaa. 280; 46 M. 882; 43 M. L. J. 324; 
16 L. W. 816; 30 M. L. T. 160; (1922) M. W. N. 147 • 
(1922) A. I. B. (M.) 71. 
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We need only decide now that the reci- 
tals, in the decree are not admissible in 
evidence under section 32 of the Indian Evi- 
dence Act ; and that the decree itself is not 
operative against the appellants. 

The result is that this appeal is allowed, 
the judgment of Mr. Justice Walmsloy set 
aside and the case remanded to the Sub- 
ordinate Judge for reconsideration in the light 
of the observations now made by this Court. 
The appellants are entitled to their costs in 
this appeal under the Letters Patent; but the 
costs of the hearing before Mr. Justice 
Walmsley will abide the result. 

Z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 61 of 1922. 
October 21, 1923. 

Present Sir Grim wood Mcars, Kt., Chief 
Justice, and Mr. Justice Piggott. 

SAT NARAIN PRASAD and others — 
Defendants— Appellants 
versus 

RAM AUTER and others— Plaintiffs — 
Respondents. 

Appeal, Second'^Qwstions oj law, wlictlvcr can he 
raised for first time, 

Qaestions dealing with the admisBibility and the 
legal effect of eYidenoe, will not, as a general rule, be 
entertained in second appeal in the High Court, if 
they have not been taken at least at the stage of first 
appeal in the Court below, [p. ‘i22, ool. 2.] 

Appeal, under section 10 of the Letters 
Patent, from the judgment of Mr. Justice 
Stuart, dated the 12th January 1922. 

Dr. K, N, Katju, for the Appellants. 

Dr. S. N, Sen, for the Respondents. 

-JUDGMENT. — This was a suit for re- 
demption of a mortgage. The plaintiffs pleaded 
that they wore unable to produce any written 
instrument of mortgage. They tendered cer- 
tain evidence to prove that, in the year 1869, 
in the District of Mirzapur, certain parties 
had mortgaged certain land with posses- 
sion to certain other parties, in return 
for a payment of Rs. 200. Other points 
regarding the title of the plaintiffs to 
represent the interest of the orginal 


mortgagors, and also with regard to certain 
other charges on the land set up by the 
defendants in possession, were gone into. All 
questions in issue were decided by the trial 
Court in favour of the plaintiffs, and they 
got a decree for redemption on payment of 
Rs. 200. The defendants then wont up in 
first appeal. Their first plea was that the 
plaintiffs had totally failed to prove their title 
to redeem the mortgage, and also the parti- 
cular mortgage set up by them. There were 
other pleas taken with respect to the other 
transactions which the defendants had set up, 
and it was alleged that those transactions 
were fully proved. There was a general plea 
that the evidence produced by the plaintiffs 
in the trial Court was altogether worthless 
and unworthy of credit. All these pleas were 
carefully dealt with by the learned Subor- 
dinate Judge. Ho reviewed the evidence in 
detail and confirmed all the findings of the 
trial Court in favour of the plaintiffs. 

The defendants then came to this Court in 
second appeal. 13y this time the record had 
been examined on their behalf by a legal 
practitioner competent to appreciate all the 
difficulties arising out of the pleadings and 
the evidence in the two Courts below. It 
now occurred to the defendants that the 
Registration Act of 1866 was in force in the 
Mirzapur District in the year 1869. In their 
memorandum of appeal to this Court, there- 
fore, they laid hold of statements in the plaint 
and certain statements made by one of the 
plaintiffs’ witnesses in the trial Court. They 
put these forward as establishing beyond 
doubt the fact that the transaction of mort- 
gage set up by the plaintiffs was embodied in 
a written instrument. From this they went 
on to contend that this instrument, not 
having been registered, was inoperative and 
could not have been admitted in evidence. 
The further contention followed that, there- 
fore, secondary evidence of the contents of 
this document was also inadmissible. They 
also took the point that the plaintiffs had 
failed to lay the foundation required by law 
for the admission of secondary evidence 
before they tendered such evidence in the 
trial Court, and, finally, they contended that 
the evidence which the plaintiffs did tender, 
which had been accepted and acted upon 
by two Courts, was not within tho defini- 
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tion of admissiblo seoondary evidence under 
the provisions of the Indian Evidence 
Act. The learned Judge of this Courbi who 
heard the appeal, has in substance refused 
to entertain these pleas, because they were 
nob taken before the lower Appellate Court. 
It is true that in an earlier part of his judg. 
ment he discusses the question whether the 
plaintiffs had or had nob laid a sufficient foun- 
dation for the production of secondary evi- 
dence of some sort or kind; but with regard 
to the remaining pleas, which we have set 
forth above, he frankly bases his decision on 
the ground that it would not be fair to the oppo- 
site party, under the circumstances, to permit 
these pleas to be taken for the first time in 
second appeal. In taking this line we are 
satisfied the learned Judge of this Court was 
within his discretion. We think it would be 
in the interests of the administration of 
justice in this Province if it were generally 
understood that questions of law of this 
nature, more particularly questions dealing 
with the admissibility and the legal effect of 
evidence, will not, as a general rule, be enter- 
tained in second appeal in this Court, if they 
have not been taken at least at the stage of 
first appeal in the Court below. We are nob 
prepared to bold that the learned Judge of 
this Court was wrong in taking the line 
which he did. We dismiss this appeal with 
costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 613 of 1922. 
December 20, 1923. 

Present :--Mr. Justice Kanhaiya Lai and 
Mr. Justice Mukerji. 

Musammai MULANl— Plaintiff - 
APPELIjANT 
versus 

MAULA BUX— Defendant - 
Respondent. 

Uuhammadan Law^GiJt'-Iicvocaiion^rosscssion 
not dehveredt effect of^Suit to impeach gif t— Limita- 
tion — Limtation Act (IX of 1908), Sch. i, Art. 91. 

WhoKe a deed gift is executed by a person governed 
by the Muhammadan Law, and posBOBsion ot the 
property oomprlsed in the deed is not delivered to 


the donee, the gilt la void ah iwtio, and in snoh a 
ease, no question of limitation for a suit to impeaoh 
the gift can arise. The right of the donor to inpeaoh 
Buoh a gift can only aoorue from the moment when 
by receipt of possession by the donee the gUtoan be- 
come operative by law. [p. 328, ool. 2.] 

Sarajul llaq v. Khadim Husain^ A. W. N- (1884) 
60 : Meda Bihi v. Imaman Bibi, 6 A. 207 ; A. W. N. 
(188i) 84 ; 9 Ind. Deo. (N.S.) 804, followed. 

Under the Hanafi Law a gift cannot be revoked 
after the subject of the gift has inoreased in value 
owing to some aooession thereto made by the donee 
which is inseparable from it. [p. 224, ool. 1.] 

Second appeal from the decree of the 
District Judge of Mainpuri, dated the 5th 
February 1922. 

Mr. Baleshwari Prasad, for the Appellant. 
Mr, A. P. Duhe, for the Respondent. 

JUDGMENT. 

Kanhaiya Lai, J.- The plaintiff seeks to 
set aside a deed of gift purporting to have 
been executed by her in favour of the defend- 
ant on the llbh of February 1914. Her alle- 
gation was that the defendant practised fraud 
on the plaintiff and caused her to execute the 
deed of gift by the exorcise of undue influence 
over her. The precise nature of the fraud 
was not specified, but it was alleged that cer- 
tain misrepresentations had been made by the 
defendant to obtain her consent. It was fur- 
ther alleged that, in spite of the deed of gift, 
the plaintiff had continued in possession of the 
house comprised in the gift. 

The defendant denied that any fraud, undue 
infiuence or misrepresentation had been com- 
mitted. He pleaded that he had been in poss- 
ession of the house from the date of the gift 
and spent Rs. 150 in making improvements of 
the house in question and paid Rs. 160 to 
Bulaqi Das who had purchased the rights of 
Musammat Aliman, the daughter of the plaint- 
iff, who was found to be the joint owner of 
the said bouse with the plaintiff. There was 
a further defence that the deed in suit was 
really a sale for consideration cloaked in the 
form of a gift to defeat a claim for pre-emption. 

The trial Court found tiiat the deed in ques- 
tion was nothing more than a gift without 
consideration and that it was executed under 
a misapprehension arising out of false promises 
made by the defendant and gentle persuasion 
exercised by him and was not consequently 
binding on the plaintiff. In tlie course of its 
judgment it observed that the plaintiff might 
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be said to have been duped or misled but she 
could not be said to have been put under 
undue influence, and that the plaintiff had 
given preference to the defendant, who was a 
very distant relation of her husband, in dis- 
regard of the claim of her own brother, because 
the latter had been neglecting her and the 
former had been attending to her wants and 
comforts in her old age. In regard to the 
question of possession the trial Court came to 
the conclusion that the rent of the house in 
dispute used to be paid to the plaintiff till 
very recently and that, as long as the defen- 
dant paid the rent realised from the house to 
her, she was quite pleased with the arrange- 
ment she had made, bub when the defendant 
began to neglect her and stopped the pay- 
ment of the rent bo her, her eyes were 
opened and she sought the help of her brother 
in getting rid of the transaction. With 
reference to the other pleas raised by the 
defendant, the finding of the trial Court was 
that Rs. 160 had actually been spent in 
improvements and a similar sum in acquiring 
the rights of Bulaqi Das who had purchased 
bhe rights of Musammat Allman, the daughter 
of the plaintiff. A decree was accordingly 
passed in favour of the plaintiff for the can- 
cellation of the deed of gift and for the reco- 
very of possession of her share of the house 
on condition of the plaintiffs paying Rs. 150 
bo the defendant on account of the improve- 
ments effected by the latter and Rs. 160 
which the defendant had paid to Bulaqi Das 
for the share of her daughter Mussammat 
Aliman. 

The defendant appealed and the plaintiff 
died certain cross-objections. The whole of 
bhe suit was in effect before the lower Appel- 
late Court for determination ; but the 
Court confined itself to the question of limita- 
tion and without going into the various pleas 
raised on behalf of either side came to the 
conclusion that Article 91 of the Indian Limi- 
tation Act (No. IX of 1908) barred the claim. 

It is nob possible, however, to determine the 
question of limitation without going into many 
cf the questions of fact which arise in the 
suit. The plaintiff had, for instance, alleged 
that she had remained in possession of the 
bouse in dispute in spite of the deed of gift, 
but that allegation was traversed by the 
defendant. The trial Court had recorded a 
finding on that point but the lower Appellate 


Court left it undetermined. Where a deed of 
gift is executed by a person governed by the 
Muhammadan Law and the possession of the 
property comprised in the gift has not been 
delivered, bhe gift would bo void ah initio, and, 
as held in Saraful Haq v. Khadim Husain (1) 
and Meda Bibi v. Imaman Bihi (2), no question 
of limitation will arise in such oeroumstanoes. 
The right of the plaintiff to impeach such a 
gift can only accrue from the moment when 
by receipt of possession the gift becomes 
operative by law. 

Article 91 of the Indian Limitation Act 
provides a period of three years from the date 
when the facts entitling the plaintiff to have 
the instrument cancelled or set aside become 
known to him. The lower Appellate Court 
has not determined when the facts entitling 
the plaintiff to have the instrument cancelled 
or sot aside became known to her. In Singa- 
rappa v. Talari Sanjivappaii) where the plaint- 
iff executed a sham sale-deed in favour of 
the defendants, neither party intending that it 
should be acted upon, and four years later the 
defendants began to set up a claim to owner- 
ship on the strength of the deed, it was held 
that the suit was not barred by Article 91 of 
the Indian Limitation Act, having been 
brought within three years from bhe date 
when the plaintiff apprehended that the 
defendants had set up title under the instru- 
ment. In PUherpermal Chetty v. Muniandy 
Chetti (a), their Lordships of bhe Privy 
Council similarly held that where a deed was 
inoperative it was unnecessary for the plaint- 
iff to have it set aside as a preliminary to 
his obtaining possession of the property. The 
plaintiff stated in her deposition that the pay- 
ment of the rent of the house in dispute was 
stopped at or about the time when the suit 
was filed. That fact must, therefore, be deter- 
mined. 

It has also been urged that the deed of gift 
was in its very nature revocable under 
the Muhammadan Law, but that point also 
cannot be determined until the other ques- 
tions raised in the appeal before the Court 

(l) a. W. N (1884) so. 

(9) 6 A. 207 ; A. W. N. (1884) 34 ; 8 Ind. Dec. (N. 
B.) 801. 

(8) 98 M. 849 ; 16 M. L. J. 928. 

(4) 86 0. 661 ; 10 Bom. L. B. 690 ; 19 0. W. N. 
662 : 6 A. L J. 200 ; 7 0. L. J. 698 ; 14 Bur. L. R. 
108 ; 18 N. L. J. 277 ; 86 I. A. 48 ; 4 M. L. T. 12 ; 4 
L. R R. 966 (P. 0.). 
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below are decided. The parties are Sunnis 
and, according to the Ilanafi Law, a gift can- 
not be revoked after the subject of the gift 
has increased in value owing to some accession 
thereto made by the donee, which is inseper- 
able from it. 

The appeal is, therefore, allowed and the 
decree of the lower Appellate Court set aside 
and the suit remanded to that Court with a 
direction to reinstate it under its original 
number and to dispose of it after determining 
the other points involved in the appeal and 
the cross-objections. The costs of this appeal 
will abide the event including fees in this 
Court on the higher scale. 

Mukerji, J.— I agree that the appeal 
before the lower Court could not bo decided 
merely on the point of limitation. The other 
points involved in the appeal required deter- 
mination. 1, therefore, agree with my learned 
brother that the appeal must be decreed and 
on terms stated by him. 

K. Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal Nos, 139 and 140 
OF 1923. 

Present : — Mr. Justice Boss and Mr. 

Justice Das. 

BISTIDN LAL and another -Judgment- 
Debtors -Appellants 
versus 

BINDESHWARI SAHU—Deoree- 
HOLDER -Respondent. 

Chota, Nagpur Tenancy Act {VI B C, of 1908), a. 181 
^Appellate dC'CreCtexecutimi of ^Limitation, commence- 
ment of. 

The petlod of limitation fixed by section 181 of 
the Ghota Nagpur Tenancy Act for the execution of 
an appellate 'decree runs from the date on which the 
decree is signed and not from the date of the judg- 
ment. 

Second appeals from the order of the Judi- 
cial Commissioner, Cbota Nagpur, dated the 
24th February 1923, affirming that of the 
Munsif of Chatra, dated the 18th September 
1922. 

Mr. Anartd Prasad for Mr. Bai Gurusaran 
Prasad, and Bindcshri Prasad, for the Appel- 
lants. 


BALMAKUND RAM V. MADHO PRASHAD 

Mr. Nawal Kishore Prasad for the Res- 
pondent. 

JUDGMENT. 

Ross, J. — In these appeals the'only question 
is whether the period of limitation fixed by 
section 181 of the Ghota Nagpur Tenancy Act 
for the execution of a rent decree runs from 
the date of the judgment or from the date on 
which the decree is signed. The Courts 
below held that time should run from the 
date when the decree is signed. The learned 
Vakil for the appellants argues that the ordin- 
ary rule contained in Order XX, rule 7 should 
apply, namely, that the date of the decree is 
the date of the judgment. It is true that 
these oases are cases of execution of appellate 
decrees. Clause (b) of section 181 is in these 
terms : “ Where there has been an appeal 

the date of the final decree or order of the 
Appellate Court.’* But clause (a) which deals 
with original decrees is in these terms : “ the 
date on which the decree or order is signed.” 
This discrepancy in the language between two 
clauses makes the section somewhat difficult 
and uncertain to construe, but the words in 
clause (a) “ is signed ” must have some signi- 
ficance and the clause cannot be read as if 
they did not exist. If clause (a) means that 
time runs from the date of the actual signa- 
ture of the decree then it would be unreason- 
able to suppose that the Legislature had 
intended one standard in the case of original 
decrees and another standard in the case of 
appellate decrees. On the whole, I agree with 
the decision of the Courts below and would 
dismiss these appeals with one set of costs. 

Das, J. — I agree, 
z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Civiii Bevision No. 246 of 1923. 
Present : — Mr. Justice Das and 
Mr. Justice Boss. 

BALMAKUND BAM MABWABI— 
Petitioner 
versus 

MADHO PBASHAD— Opposite Party. 

Civ%l Procedure Co* (Act V of 1908), O. IX r. 8, 
0 XVlI.rr. 3. Suit adjourned for appointment of 
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guardian ad litam— PJttt*rt«//» absence of-mDisnUssal 
jor default, legality of. 

Where a suit ia adjouraed lor the purpose of ap- 
pointing a guardian ad litem for a minor defendant 
and the plaintifE ia abaent on the adjourned date 
of hearing* the Oourt has no juriadiotion to dla- 
miaa the suit In default, aa the suit ia not ready for 
disposal and the adjourned date was not fixed for the 
hearing of the suit 

ApplioaVion for revision of the order of the 
Munsif, First Court, Monghyr, dated the 19th 
September 1922. 

Messrs. S. M. MuUiok and S, S, Bose, for 
the Petitioner. 

Messrs. Samhu Saran and S, N. Banerji, 
for the Oposite Party. 

JUDGMENT. 

Das, J. — This application mnst succeed. 
The suit was instituted on the 28tb July 1922 
and the Court fixed the 23rd August 1922 for 
settlement of issues and for appointment of a 
guardian ad litem of the minor defendants. On 
the 23rd August 1922 the plaintiff applied for 
time and the suit was adjourned till the 14th 
September 1922 for appointment of a guardian. 
On the 14th September 1922 the plaintiff 
appeared but the defendants did not appear 
and the Court passed the following order: 

“ Plaintiff to prove service of summons to 
deposit Rs. 24 towards the fee of the guardian 
to file copy of plaint. On plaintiff’s petition 
for time the suit is adjourned to 19th Septem- 
ber 1922 for appointment of guardian.” It 
will be noticed that up to this time the Oourt 
was not in a position to dispose of the suit for 
the guardian to the minor defendants had not 
been appointed. On the 19th September 1922 
the plaintiff did not appear and the learned 
Munsif dismissed the suit for default. 

It is contended by Mr. Sushil Madhab 
Mullick on behalf of the petitioner that this 
order passed on the 19th September 1922 was 
wholly without jurisdiction inasmuch as the 
19th September 1922 was not a date fixed by 
the Court for the disposal of the suit. It 
appears to me that this contention is right and 
must prevail. The suit was not ready for dis- 
posal on that date nor did the learned Munsif 
fix that date for the disposal of the suit. I 
would accordingly allow this application, set 
aside the order of the 19th September 1922, 
and direct the learned Munsif to proceed with 
the suit. There will be no order as to costs. 

Ross, J.— I agree. 

z. E. Application allowed. 

1 C-.39 


ALLAHABAD HIGH COURT. 

Execution Second Appeal 
No. 1268 OP 1922. 

January 7 , 1924. 

Preeent : — Mr. Justice Stuart and 
Mr. Justice Mukerji. 

Musammat MAHADBI — Judgment- 
Debtor-— Appellant 
versus 

JAGANNATH DAS— Decree-holder — 
Respondents. 

Civil Procedure Code (Act V o/1908) 8. 47— Jlforf- 
gaqe decree^ effect of^Execution of decree ^Objeetion by 
defendant absolved from liability—^Prccedure. 

A mortgage decree is passed against property stand- 
ing in the name of a particular person and implies 
that the interests of that particular person in the 
specified property are to be sold. [p. 326, ool 1.] 

In a suit on a mortgage against two mortgagors il 
was held that the mortgage was valid as against one 
of them only and the suit was decreed aa against him 
and was dismissed as against the other. When the 
mortgaged properties were about to be sold the absolved 
mortgagor filed an objeotion that the properties be- 
longed to him alone and should not be sold, and that 
if they were sold, it should be proclaimed at the 
time of the sale that the judgment-debtor had m 
right, title, or interest in the properties ; 

Heldg that the objeotor was a party to the salt in 
which the decree was passed and that the objeotion 
related to the satisfaotion of the decree* within the 
meaning of section 47 of the Civil Prooedura Code, 
and the objeotion shonld, therefore, be decided on the 
merits, [p. 336, ool. 1] 

Execution second appeal against the deci- 
sion of the District Judge, Allahabad, dated 
the 26th August 1922. 

Mr. Damodar Das, for the Appellant. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT,— The litigation which has 
resulted in this appeal has taken a most 
unfortunate course. A woman called Mahadbi, 
the widow of a Halwai called Mahadeo, on the 
death of her first husband married a certain 
Chunni Lai. Second marriages are permitted 
amongst Halwais. Mahadeo had owned two 
houses. On the 26th February 1907 a mort- 
gage was executed for consideration in favour 
of Mahant Ishar Das by which these two 
houses were hypothecated. Ishar Dag* 
successor in-interest filed a suit upon this 
mortgage against Mahadei and Chunni LaL 
The suit was decreed against both of them. 
Mahadei alone appealed. The Diitmot Judge 
found in appeal that there was an irregolanfor 
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in the execution of the mortgage 'which vitiat- 
ed it against both executants but as Chunni 
Lai liad not appealed he allowed Mahadei’s 
appeal only. It is quite clear that the effect 
of his judgment was in no way to absolve 
Chunni Lial from liability and that the pre- 
liminary decree remained a good decree as 
against Chunni Lai. The decree as it stood 
was against Chunni Lai personally with a Hen 
declared upon the two houses but a final 
decree was subsequently prepared against 
Chunni Lai only ordering tlie sale of the two 
houses. This decree, as it stands, does not 
affect Mahadei in any way. She is not 
named in it and to read the decree it can 
only mean that Chunni Lai’s interests in the 
two houses are to be brought to sale. That 
is all that a mortgage-decree can mean. It is 
passed against property standing in the name 
of a particular person and implies that the in. 
terests of that particular person in the speci- 
fied property are brought to sale. When this 
decree was put into execution for the sale of 
the two houses Mahadei put in an 'objection 
in which she stated that the houses in ques- 
tion did not belong to Chunni Lai but belong- 
ed to her and that they should not be sold by 
auction. She contended that if they were sold 
at auction it should be proclaimed at the time 
of the sale that she owned these two houses, 
and that Chunni Lai had no right, title or in- 
terest therein. This objection appears to us not 
to be in any way an objection impugning the 
decree but an objection setting forth a desire to 
explain the decree. Mahadei was undoubtedly 
a party to the suit in which the decree was 
passed under the Explanation to section 47, 
Civil Procedure Code, and the question that she 
raised was clearly to our mind a question relat- 
ing to the satisfaction of the decree. So sec- 
tion 47 is applicable to the matter and Mahadei’s 
objection should have been decided upon the 
merits as was ordered by the late Mr. Shi- 
bendra Nath Benerji on the 7th November 
1921. We cannot agree with the views 
taken by the late Mr. Banerji’s successor and 
by the District Judge. We hoar that, in the 
meanwhile, Mahadei has filed a suit for a 
declaration to the same effect, that she has 
succeeded in this suit and that the suit is now 
pending before the District Judge in appeal. The 
fact that she has done so renders the remainder 
of the proceedings somewhat academic. It is 
absolutely clear that what must be decided 


is to whom these houses belong and whether 
the question is decided under section 47 or by 
a regular suit appears to us not very material 
in the circumstances of the case. What 
appears to be desired is a correct decision and 
what seems to be less important is the method 
of arriving at it. Fortunately, the law now 
meets any difficulty in this matter for a pro 
ceoding under section 47 can be treated as a 
suit and a suit can be treated as a proceeding 
under section 47. Wo accordingly remit the 
matter to the learned District Judge for deci- 
sion according to law. Ho will be seized both 
with the appeal in the regular suit and this 
present objection. Costs here and hitherto 
will abide the result. 

z. K. Case remitted Jor re-decision. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1709 of 1921. 

January 3, 1924. 

Present: — Mr. Justice Kanhaiya Lai and 
Mr. Justice Mukerjee. 

SRI THAKUR KISHORI RAMANJI MAHA- 
RAJ AND OTHERS— Plaintiffs — 
Appellants 
versus 

PANDIT DULEY RAM and others — 
Defendants— Respondents. 

Guardians and Wards Act {VIII of 1890), «. 80— 
Transfer of minor's property ^Sanction mt complied 
with, effect of. 

It !a the duty of a pecsoo who mtenda to take a 
tranafec of a minor's property from hia oertifioated 
guardian to aee that the ooaditiona laid down in the 
santoion granted by the Diatriot Judge for the trans- 
fer of the property are duly complied with. If the 
oonditioDB are not complied with, the transfer will 
not be binding on the minor or on persona olaimiog 
through him. [p. 227, ool. 2.] 

Second appeal from the decree of the 
District Judge of Agra, dated the 15th July 
1921. 

Mr. N. V. Asthana and Dr. K N, Katju, for 
the Appellants. 

Mr. S. K, Dar, for the Respondents. 

JUDGMENT. — The suit out of which 
this appeal has arisen was instituted by the 
plaintiffs who are the appellants in this Court. 
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It is based on a mortgage, dated the 21st of 
February 1910. It was executed by one 
Musammat Soban Dei as the certiboatod 
guardian of her minor son Naunit Lai. Nau- 
nit Lai, at the date of the mortgage, was about 
19 years old. Subsequently, on attaining 
majority, he repudiated the mortgage and 
transferred a portion of the property mortgag- 
ed to the plaintiffs-appellants, to several per- 
sons including the respondent Duloy Bam. 
The present plaintiffs then brought a suit in 
191A against Naunit Lai, his mother and her 
agent to obtain a declaration that the mort- 
gage of the 21st of February 1910 was bind- 
ing on Naunit Lai. The suit succeeded. The 
mortgage in question was executed on an al- 
leged sanction given by the District Judge for 
the transfer. On the suit, out of which this 
appeal has arisen, being instituted, 16 persons 
were impleaded as defendants. They wore 
Naunit Lai, his son, Duley Bam, and some 
subsequent transferees. Six written statements 
were filed and the question was raised 
whether the mortgage in suit was binding on 
Naunit Lai and his transferees. It was urged 
that the mortgage was not executed in accord- 
ance with the sanction of the District Judge 
and hence was not binding on anybody. The 
Court of first instance held, inter alia^ that the 
decree passed in the suit of 1914 operated as 
res judicata against all the transferees of 
Naunit Lai. The suit was decreed in toto by 
the Court of first instance. Duloy Bam alone 
appealed and the point was taken before the 
lower Appellate Court that the mortgage was 
not executed in accordance with the sanction 
of the Di^rict Judge. The lower Appellate 
Court found that the contention was right and 
it held that the mortgage was not binding on 
the appellant (Duley Bam). The lower Ap- 
pellate Court thought that it could proceed on 
a point which was common to all the defend- 
ants, and it accordingly dismissed the whole 
suit. 

The plaintiffs have accordingly appealed. 
The points raised for our determination arc, (1) 
whether the mortgage ’in suit substantially 
complies with the terms of the sanction grant- 
ed’ by the District Judge ? (2) what is the effect 
of the decree made in the suit of 1914 ?, and 
(3) whether it is open to Duley Bam to raise 
an objection as to the validity of the mort- 
gage? 


The third point miglit bo taken first. It is 
clear that the decree made in the suit of 1914 
is not binding on Duley Bam. He had taken his 
moregages prior to the institution of the suit 
of 1914. Tie had, therefore, acquired an interest 
in the property prior to the litigation and it 
cannot be said that Naunit Lai or his mother 
represented the interest which had been created 
in favour of Duley Bam. But the question 
is whether Duloy Bam can repudiate the 
mortgage by taking advantage of the provisions 
of section 30 of the Guardians and Wards 
Act. We have already stated that Naunit 
Lai repudiated the mortgage in suit and grant- 
ed certain mortgages in favour of Duley Bam. 
As Naunit Lai was certainly entitled to re- 
pudiate the mortgage* of 1910, the mortgagee 
who claims under him is entitled to assert, in 
accordance with the assertion of Naunit Lai, 
that the mortgage of 1910 is not binding on 
him. This question, therefore, must be decided 
in favour of Duley Bam. 

As to the first point it appears to us that 
the sanction granted by the District Judge has 
not been substantially complied with. The 
finding of the Court below, which is a finding 
of fact, is that at least a substantial portion 
of the mortgage-money did not find its way 
to the hand of the guardian or to the creditors 
of the minor. Apart from that finding, which 
is binding on us, it seems clear that the Dis- 
trict Judge laid down as a condition precedent 
to the validity of the mortgage certain terms. 
They were that the satisfaction of the decrees 
were to bo filed before him. An account 
of the expenditure of the sum sanctioned by 
him for the marriage of the minor should be 
submitted to him. lie ordered that 40 acres 
out of the minor’s property should be mort- 
gaged. Ho fixed a date for the compliance of 
the conditions. That date expired and subse- 
quently further time was i granted for the 
compliance of the terms imposed by him. 
Finally, as the terms were not complied with, 
the District Judge revoked the sanction. 
Without entering into the question whether 
in all oases revocation of the sanction will 
affect or not a transfer made previously to 
the revocation, it seems to us to bo clear on 
the facts of the present case that, the person 
who intended to take the transfer was bound 
to see that the terms imposed upon him were 
complied with. The District Judge was the 



ass 


INDIAH CASES 


1192 


ARAL V. BAIJNATH DAS 

guardian of the minor. The oortihoated 
guardian oould not transfer the property of 
the mbor without the sanction of the District 
Judge. If the District Judge laid down certain 
terms which could not be complied with by 
the intending transferee, his remedy was to go 
to the District Judge and to say that under 
the conditions imposed he oould not take the 
transfer. The District Judge may or may not 
have varied the terms. But it is not open to 
the transferee to say that the conditions laid 
down were impossible for compliance and, 
therefore, he would take the minor’s property 
without complying with the restrictive terms 
imposed. In this particular case, instead of 
40 acres of the minor’s property, the whole 
property which belonged to him, namely, 169 
acres, was mortgaged. The transfer, therefore, 
made in favour of the appellants was not the 
transfer sanctioned by the District Judge. The 
result is that the mortgage is not binding on 
Naunit Lai and his transferees. 

The second question is, what is the effect of 
the decree in the suit of 1914 ? It appears to 
us that the result of the decree was a decla* 
ration that the mortgage created in favour 
of the plaintiffs was binding on Naunit 
Lai or any person claiming under him after the 
said decree cannot now go behind it. The 
judgment operates as res jvdioata. Thus, any 
person who took transfer from Naunit Lai, 
after the suit of 1914 was instituted, oould not 
contend that the mortgage of 1910 was not 
binding on Naunit Lai or themselves. 

The result of all these findings seems to be 
this. The appellants are entitled to sell the 
property mortgaged to Duley Bam subject to 
the mortgages created in bis favour. In other 
words, the property mortgaged to Duley Bam 
is liable to sale but the mortgage rights of 
Duley Bam will remain unaffected. The rest of 
the property in the hand of Naunit Lai and the 
remaining defendants, none of whom appealed 
against the decree of the Subordinate Judge, 
is also liable to be sold.) We allow the appeal 
and modify the decree of the lower Appellate 
Court accordingly. The respondent Duley Bam 
will have bis costs in this Court including fees 
on the higher scale. The appellants will have 
their costs of this appeal as against the re< 
maining defendants but these costs will come 
out of the property. The costs allowed to 
the appellants will include fees in this Court 


on the higher scale. The decree of this Court 
will be drawn up in the terms of O. XXXIV, 
r. 4, Fob. I of the Code of Civil Procedure, 

z, K. Appeal allowed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 31 of 1923. 

November 12, 1923. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick. 

AKAL ABIB and others— Appellants 
versus 

BAIJNATH DAS AND others— 
Respondents. 

Possessory title — Dispossession^Sn it to recover poss- 
ession. 

If a person is in possession of land even without 
title thereto, he oannot be successfully turned out 
by another person who also has no title, and if 
suoh a thing should happen the person first in posses- 
sion is entitled to be put again in possession even if 
he should fail to prove that ho has a title to the land, 
[p. 230, col. 1.] 

Mr. A, K. Bai, for the Appellants. 

Mr. Bai T, N. Sahi, for the Respondents. 

JUDGMENT. 

Mullick, J . — In this case the question is 
whether the plaintiffs have proved their 
occupancy right to the land in suit and whe- 
ther they are entitled to recover possesion 
from the contesting defendants 3 to 18. The 
plaintiffs’ case is, that by a partition with one 
Khirodhar, with whom they were co-sharers 
in the holding to which the land belongs, the 
land fell to their share some years before the 
suit and that they were in peaceful possession 
till the 29th July 1918 when the defendants 
3 to 18 dispossessed them. That dispossea^ 
sion is alleged to have followed an order made 
under section 144 of the Criminal Procedure 
Code on the 29th July 1918. The parties in 
that proceeding . were the defendants 3 to 18 
on the one hand and the defendants 
1 and 2 on the other, and the allegations 
of defendants 3 to 18 were that the land 
in suit was a part of their occupancy 
holding, that it was mortgaged to Khiro- 
dhar, the father of defendants 1 and 2 ; 
that they bad brought a redemption suit 
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against the defendants 1 and 2, and that in 
execution of a decree obtained therein had 
taken possession by order of the Court. It 
was further alleged that the defendants 1 and 
2, having resisted their posse ssion after deli- 
very of possession by the Court, it was neoos - 
sary to have recourse to the Criminal Court in 
order that an order prohibiting the defendants 
1 and 2 from interfering with their possession 
might be passed. 

The plaintiffs wore not parties to the re- 
demption proceedings and are obviously not 
bound by the result, and in the present suit 
they ask for a declaration of their title on the 
ground that they had obtained title by virtue 
of a deed of gift from Khirodhar and that the 
decree in the redemption suit was not binding 
upon them. In addition to these declarations 
they seek for recovery of possession. 

The Munsif found that, although the gift 
alleged to have been made by Khirodhar had 
not been made by a registered document, the 
plaintiff's were in fact in possession up to the 
time of the suit and that the case put forward 
by the defendants as to their title was entirely 
false. He found that the plaintiffs had, as 
alleged, been dispossessed on the 29th July 
1918 and ho gave them a decree for recovery 
of i>ossession. 

In appeal the Subordinate Judge has sot 
aside that decree. He finds that the defend- 
ants, being admittedly in possession, the 
burden was upon the plaintiffs to prove that 
they had title to’ the land ; that it was not 
sufficient to prove that they wore dispossessed 
on the 29th July 1918, and that as they had 
failed to prove that they had obtained any 
valid title from Khirodhar the suit should be 
dismissed. 

A second appeal was preferred to this 
Court and was heard by a learned Judge of 
lihis Court who agreed with the Subordinate 
Judge and dismissed the appeal. 

The present appeal before us is made under 
the Letters Patent against the decree of the 
learned Judge of this Court. 

It is quite clear that, although the plaintiff’s 
have failed to prove that they derived title 
from Khirodhar by virtue of a deed of gift 
tiioy are entitled to recover possession as 
against the defendants unless the defendants 
can show that they bad a better title than 


the plaintiffs. In this connection it is neces- 
sary to observe that, in or about 1911, there 
was a Beoord of Eights made of the land in 
suit and that the plaintiffs were recorded as 
tenants in possession. There is also evidence, 
which apparently has been believed by the 
Munsif, that the plaintiffs have been paying 
rent to the superior landlord. Therelore, 
although it is open to the Subordinate Judge 
in appeal to say that whatever presumption as 
to title may have been created by the Eecord 
of Eights, it has been rebutted by the plaintiff’s* 
failure to prove the title derived from Khiro- 
dhar, Etill the question whether the plaintiff’s 
are entitled to recover possession on the 
strength of their previous peaceful possession 
has yet to be determined. From this point 
of view the learned ^Subordinate Judge has 
failed to approach the case. It is not suffi- 
cient to say that the plaintiffs have failed to 
prove their title, it is necessary to enquire 
whether the defendants have made an affirm- 
ative case that they had a good title to the 
land, or at least a better title than the plaint- 
iffs when they dispossessed them. The 
defendants’ case is that the land is theirs and 
that Kirodhar was the mortgagee. It is not 
sufficient for them to show that they were 
successful in the redemption suit against the 
defendants 1 and 2. They must prove their 
title as mortgagors and their right to remain 
in possession upon the strength of that title 
as against the plaintiffs also, and the learned 
Subordinate Judge in appeal should have come 
to a clear decision upon this point. * The 
Munsif came to a decision against the defend- 
ants and the learned Subordinate Judge must 
either affirm that tinding or set it aside. An 
attempt was made by the learned Vakil for 
the appellants to raise a case of adverse 
possession but it is quite clear that no such 
case was made in the pleadings and the learn- 
ed Judge of this Court was right in declining 
to go into that point. A further attempt was 
made to found a title upon the fact that the 
landlord had received rent from the plaintiffs 
for some years previous to the suit, but mere 
receipt of rent would not be sufficient and, 
therefore, the question really at issue in this 
case is whether the defendants have proved 
that Kirodhar was their mortgagee and that 
they have -redeemed the land. The case must, 
therefore, be remanded to the Subordinate 
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Judge for a clear dnrliag upon this point. If 
be finds that the defendants 3 to 18 were the 
owners of the occupancy holding and that 
Khirodhar was their mortgagee then they will 
succeed, for the plaintiffs have failed to prove 
any title derived from Khirodhar. If the 
defendants fail in this then the plaintiffs will 
succeed It has been found as a fact that the 
plaintiffs were in peaceful possession at the 
time of the suit and that finding cannot be 
assailed in second appeal. The result is that 
the case will be remanded to the Subordinate 
Judge for a finding on the question as to the 
title of the defendants which should be return- 
ed to this Court as soon as possible. The 
costs of this hearing will abide the ultimate 
result of the appeal. The parties will not be 
entitled to adduce further evidence. 

Dawson Miller, C. J. — I agree. There is 
abundant authority for the proposition that if 
a person is in possession of land even without 
title thereto he cannot bo successfully turned 
out by another person who also had no title, 
and if such a thing should happen the person 
first in possession is entitled to be put again 
in possession even if he should fail to prove 
that he had a title to the land. 

Z. K. Case remanded. 

SIND JUDICIAL COMMISSIONER’S 
COURT. 

Original Civil Miscellaneous No. 264 
OF 1923, 

October 15, 1923. 

Present : — Mr. Rupchand Bilaram, A.J.C. 

Messrs. MADHOWRAM HARDEVDAS-- 
Applicants 
versus 

Messrs. MITSUI BHUSHAN KAISHA, LTD. 
—Opponents 

Award— Error of lawt when vituites award. 

An error of law whloh vitiatea an award should be 
apparent on the faoe of the award !t«iel!. or o! any do- 
cument 80 oonneoted with the award as to form 
part of it. But where a speoifio question of law is 
speoiOoally referred by partie<t to arbitrators and the 
latter arrive at a wrong decision of law, their award 
oannot be challenged though the error of law ia ap- 
parent on the faoe of the award itself • Where, how. 
ever, a speoifio question of law Is not so referred, an 
erroneous decision of law may bo attacked, provided 
Buoh error appears on the faoe of the award itself or 
any document bo closely oonneoted as to form part of 
;t. [p. 281, ool. 2] 


Chanisep Bhera <0 Co. Ltd, v. Jivraj Baho Spin^ 
ning and Weaving Co., Ltd., 78 Ind. Gas. 438 ; \1'J23 
A. 0 , 480 at p. 487 ; 44 M L. J. 706 ; 26 Bom. L. B 
688 ; (192a) A. I. R. (P. 0.) 66 ; (1929) M W. N. 696; 
60 G. 180 ; 47 B. 678 ; 33 M. L. T. 419 ; 28 0. W. N. 
897 ; 60 I. A. 824, (P. G.) ; London d N. W, By. Coy v. 
Neilson (1922) 1 A. G. 268; 91 Ii. J. K. B. 680 ; 127 
L. T. 469 ; 66 S. J 502 ; 88 T. L. R. 658, relied upon. 

Application to set aside an award under the 
Indian Arbitration Act, IX of 1899. 

Mr. Kimatrai Dhojraj, for the Applicants. 

Mr. Dipchand Ghandumal, for the Oppo- 
nents. 

JUDGMENT . — This is an application to 
set aside an award on the ground of an error 
of law apparent on the face of the 
award. The applicants, Messrs Madhowram- 
Hardevdas, agreed to purchase from the oppo- 
nents, Messrs. Mitsui Bhushan Kaisha, Ltd., 
one hundred tons Continental Steel Bars to be 
shipped in January and, or February 1923 on 
C. I. F. terms. Sixty tons out of the lot were 
not shipped and by a reference dated 29th May 
1923 and signed by both the parties, they 
agreed to refer thoir disputes to the arbitra- 
tion of Messrs. Clayton and Houghton. The 
reference recites that disputes have arisen 
between the parties relating to sixty tons 
mild steel bars out of one hundred tons 
Janaury-February 1923 shipment under con- 
tract No. 67 5, and that the parties refer the 
said disputes to arbitration. The award passed 
by the arbitrators, who were the chosen judges 
of the parties, declares that the contract to 
the extent of sixty tons stands cancelled, and 
that no amount is due from either party to 
the other on account of the said sixty tons. 

There is no error of law apparent on the face 
of this award. Mr. Kimatrai, the learned plea- 
der for the applicants, has, however, argued his 
case more or less on the same lines on which 
the judgment of the High Court of Bombay 
in Jtvraj Baloo Spinning and Weaving Co v. 
Chamsey Bhera (l) proceeded and which has 
been reversed in appeal by their Lordships of 
the Privy Council in the ruling reported in 
Chamsey Bhera Co., Ltd. v. Jivraj Baloo Spinn- 
ing and Weaving Co., Ltd. (2). Mr. Kimatrai 
wishes me to look at the correspondence 
between the parties preeeding the refer- 
ence and to the contract, and particularly 

(1) 68 Ind. Oa3. 799; 44 B. 7b0; n Bom L.R. 1087. 

(2) 73 Ind. OaB. 436 ; ^1023) A. 0. 480 at p. 487 ; 
44 M. L. J. 706 : 26 Bom. L R. 688 ; (1923) A. I. R. 
(r. 0.) 60 ; (1923) M. W. N. 696 ; 60 0. 130; 47 B. 
678; 83 M.L.T. 419; g8 C-W-N. 397 ; 60 I.A. 824 (P.Q.) 



Voii. 78] 


INDIAN OASES 


231 


MADHOWRAM V. MITSUI BHUSHAH KAISHA 

bo clause 14: of tbe contract, which reads as 
under, — 

Should the goods or any portion thereof 
not be shipped by the speoifiod time, 
the contract for the quantity so delayed 
shall at buyer's option be cancelled without 
any claim by the buyer. The buyer shall, in 
such a case, exercise his option of cancellation 
within three days of the coming to know that 
the shipment is delayed. Provided, however, 
that should the delay be duo to occurrences 
such as storm, hre, war, tempests, frosts, 
floods, droughts, strikes, lockouts, accidents 
at mills, warehouses, railways, canals and the 
like, or any other causes beyond the control 
of sellers, the buyer shall not have the right 
to cancel the contract, but shall be bound to 
accept the goods on their arrival in termsof this 
agreement whenever the same arrive. If the 
goods are lost in transit or sunk the contract 
shall bo cancelled in respect of such goods." 

From the correspondence it appears that, 
owing to war conditions prevailing in Germany, 
the suppliers claimed the right to rescind the 
contract for supply of sixty tons out of the 
hundred tons contracted to be supplied by the 
opponents to the applicants. But on being 
pressed by the opponents, the suppliers were 
prepared to deliver the goods at their works 
on payment of the price less freight, in substi- 
tution 01 the original contract to ship the 
goods on O.I.F. terms. The opponents in their 
turn offered the same ultimatum to the appli- 
cants who refused to pay for the goods. The 
suppliers thereupon rescinded the contract to 
the extent of sixty tons which wore conse- 
quently not shipped. The opponents declined 
to pay the damages and the parties referred 
their disputes to arbitration. 

Mr. Kimatrai admits that all the differences 
between the parties were referred to arbitra- 
tion. He, however, contends that as under 
clause 14: of the contract the buyers were 
bound to take delivery of the goods in the 
event of late shipment owing to force majeure 
and the buyers alone had the option to cancel 
the contract in the case of late shipment due 
to causes other than force majeure, the sellers 
had committed breach of the contract and, 
therefore, there was an error apparent on the 
face of the award in so far as the arbitrators 
bad not awarded damages to the applicants. 

As said by their Lordships of the Privy 
Council in Chamsey Bhera Co., Ltd. v. Jivraj 


Baloo Spinning and Weaving Co., Ltd. (2), “an 

error in law on tho face of the award 

does not mean that if in a narrative a refer- 
ence is made to a contention of one party that 
opens the door to seeing, first, what that con- 
tention is, and then going to tho contract on 
which the parties’ rights depend to see if that 
contention is sound " Their Lordships have 
pointed out that an error of law which vitiates 
an award should be apparent on the face of 
tho award itself or of any document so connect- 
ed with tho award as to form part of it, as, 
for instance, a note appended by the arbitra- 
tors stating reasons of their judgment some 
legal proposition which is the basis of the 
award and which the Court can say is erro- 
neous. In the present case, it was open to 
the arbitrators to construe the contract as a 
whole and to read clause 14= along with the 
first part of tho contract which provides that 
the buyer shall take delivery of tho goods 
or such portion of the goods as are shipped, 
and to decide whether the opponents were 
justified in taking up the position they had 
taken and whether they were liable in 
damages. 

The arbitrators were judges both of facts 
and of law. They may have erred in law but 
an error in law, if any, does not vitiate the 
award, Ghulam Jilani Khan v. Muhammad 
Hasan (3). 

Mr. Kimatrai has referred me to a passage 
at p. 263 in London & North Wstern Bailway 
V. Ncilson (4), and has urged that where the 
arbitrators make a mistake on a question of 
law which has not been specifically referred 
to them, but which question is material in the 
decision of the matters which have been refer- 
red to them, such mistake may be made a 
ground of objection in Court. The passage 
referred to by tho learned pleader, however, 
states in clear terms that such mistake of law 
must be apparent on the face of the award 
itself. 

Where a specific question of law is specifi- 
cally referred by the parties to tho arbitrators 
who arrive at a wrong decision of law, their 
award cannot be challenged though the error 
of law is apparent on the face of the award 

(3) 39 G. 167 : 39 I. A. 51 : 4 Bom. L. B. 161; 12 
M. L. J. 77 ; 6 0 W. N. 336; 26 P. R. 1903 ; 8 Bar. 
P. 0. J. 164 (P 0.) 

(4) (1932) 1 A. 0. 263 ; 91 Ii. J. K. B. CFO ; 137 L. 
T. 469 ; 66 B J. 603 ; 88 T. L. B. 658. 
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itself. Where, however, a speoifio question of 
law is not so referred an erroneous decision of 
law may be attacked provided such error 
appears on the face of the award itself, or any 
dooumonb so closely connected as to form 
part of the award. There is no suoh error in 
the present case and the objections, therefore, 
fail. I dismiss the application to set aside 
award with costs. 

p. B. A. Application dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civil Appeal No. 13 of 1923. 

January 7, 1924. 

Present : — Mr. Wazir Hasan, A. J. C., and 
Mr. Neave, A. J. C. 

BAKHTAWAR SINGH and others— 

P L AiNTiFFs — Appellants 

versus 

BAKHTAWAR SINGH and others— 
Defendants —Respondents. 

Transfer of Propet ty Act (IV of 1882), s. 60— 
gagc^De fault in pa yuu^nt^ Possession, mit for, by 
mortgagee — Redemption,w}i/'tlu’r can be allowed-^ Hindu 
Lau)— Joint family ’^Mortgage by manager-^Intercst^ 
Necessity ^Btirdcn of proof. 

A mortgage-deod provided that the tnortgage-money 
would beoome payable at the expiry of ten years and 
that if it was not paid on the expiry of that period 
the mortgagees would be entitled to take possei^sion 
of the mortgaged property for a period of twenty 
years. Default was made and the mortgagees 
brought a suit to reoover possession of the mortgaged 
properties : 

Held, that the only decree which could properly be 
passed in the suit would be one allowing the mort- 
gagor to redeem the property on payment of the sum 
due within a time to be fixed by the Court and in de- 
fault to direct that possession of the mortgaged pro- 
perty be delivered to the plaintiffs, [p. 2i8, ool. 1.] 

Muhammad Sher Khanv.Swami Dayal, 66 Ind- 
Oas. 853 ; 49 I. A. 60 ; 30 M. L. T. 220 ; 9 O L J. 8l ; 
42 M. L. J. 684 ; 25 0. 0. 8 ; 20 A. L. J. 476 ; 85 0. L. 
J. 468 ; 24 Bom. L. R. 695 ; (1922) A. I. B. (P.O ) 17 ; 
(1932) M. W. N. 378 ; 4 U. P. U R (P-O.) 50 ; 23 C. 
W. N. 79 ; 44 A. 186 (P.O.), followed. 

A mortgagee can enforce his rights under a mort- 
gage only consistently with, and not in derogation of» 
the rights of the mortgagor under the same transao. 
tion. [p. 283, ol. 1.] 

It is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family to 
show not only that there was neoessity to borrowt 
but that it was not unreasonable to borrow at the 


rate and upon the terms oontained in the mortgage- 
deed, and if this is not shown, that rate and those 
terms oannot stand, [p. 288, ool ; p. 284, ool. 2.] 

Natodb Nazir Begam v. Bao Raghunath Singht 66 
Ind. Oas. 484 ; 46 1 A. 146 ; 86 M. L. J. 521 ; 17 A. 

L. J. 591 ; 28 0. W. N. 700 ; 21 Bom. L. R. 484; 26 

M. L. T. 40 ; 30 0. L. J. 86.; (1919) M. W. N. 498 ; 
I U. P. D. R. (P.O.) 49 ; 41 A. 671 (P.O.) and Ram 
Bujhawan Prasad Singh v. Nathu Ram, 71 Ind. Cas. 
988 : 60 L A. 14 ; 4 P. D. T. 29; (1928) A. I. R. 
(P. 0.) 37 ; 32 M. L. T. 12 ); 44 M. L. J. 615; 26 Bom. 
L. R. 568 ; (1928) M. W. N. 882 ; 2 Pat. 285 ; 38 0. 
Ii. J. 25 ; 18 L. W. 767 ; 1 P. L. R. 445 (P.O.), followed. 

Appeal against the decree of* the Sub- 
Judge of Hardoi, dated the 22nd December 
1922. 

No one present. 

JUDGMENT. — Dharam Singh, deceased, 
his brother, Bakhtawar Singh, defendant No. 1, 
and Jokha Singh, Gajraj vSingh’and Ram vSingh, 
defendants Nos. 2 to 4, sons of Bakhtawar 
Singh, executed a deed of mortgage on the 7th 
June 1911 in favour of the plaintiffs in respect 
of the properties mentioned at the foot of the 
plaint for a sum of Rs. 8,000 with interest at 
the rate of 10 annas per cent, per mensem. 
The interest was to be paid six-monthly ; in 
the event of default in payment the interest 
was made oompoundablo. The mortgage- 
money was to become payable after the ex- 
piry of tea years ; in other words, the right to 
redeem the mortgaged properties on payment 
of the mortgage- money was given to the mort- 
gagors. On the other hand, in the event of 
the mortgage -money not being paid at the end 
of the period stated above, the mortgagees 
were given the option to take possession of 
the mortgaged properties for a period of twenty 
years. On the 30bh June 1911, the mortgagors 
borrowed another sum of Rs. 500 bearing 
interest at the same rate as was stipulated for 
in the earlier deed. On the 12th March 1920, 
they further borrowed a sum of Rs. 700 from 
the same mortgagees with interest at the rate 
of Re. 1 per cent, per mensem. The properties 
mortgaged under the deed of the 7th June 
1911 were made security also for the two ad- 
vances mentioned above and the conditions of 
the first deed were incorporated in the subse- 
quent deeds. The mortgagors and the other 
defendants in the case constitute a joint Hindu 
family and the properties mortgaged belong to 
that family. The whole of the mortgage- 
money is still due to the mortgagees. 
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The suit out of which this appeal arises was 
for the recovery of possession of the mortgag- 
ed properties. The Court below has granted 
a decree to the plaintiffs to the effect that the 
defendants were entitled to redeem the mort- 
gage on payment of the principal sum with 
interest at 6 per cent, per annum calculated 
on the basis of six- monthly rests from the date 
of the execution of the deeds till the date of 
filing the suit and also further simple interest 
at the same rate till the date of payment, pro- 
vided the entire sum is paid within one year 
from the date of the decree. In the event of 
such payment not being made, the plaintiffs will 
he entitled to enter into the possession of the 
mortgaged properties. The defendants shall 
thereafter be at liberty to redeem at any 
time they like on payment of the amount 
decreed. The plaintiffs are dissatisfied with 
this decree. Hence the appeal. Two points 
wore urged on behalf of the appellants at the 
hearing of the appeal : (l) that the mortgagors 
should not have been given the right to redeem 
the mortgage in the present suit but that the 
plaintiffs-appellants should have been given a 
decree for possession at once, and (2) that 
the rate of interest should not have been 
reduced. 

As regards the first point, wo are of opinion 
that the decree passed by the Court below is 
not only perfectly proper in the circumstances 
of the case but it is also the only decree 
which could validly have been passed. On 
the terms of the mortgage of the 7th Juno 
1911, the mortgagees’ right to enter into the 
possession of the mortgaged properties arose 
at precisely the same moment when the mort^ 
gagors* right to redeem arose, that is, after 
the expiry of ten years from the date of the 
mortgage. It is conceded that a claim for 
redemption on the terms of the deed would bo 
ipaintainable if a suit to enforce that claim 
were brought immediately on the expiration 
of the ton years mentioned above. Further, 
under the provisions of section 60 of the 
Transfer of Property Act of 18S2, the mort- 
gagors have an unqualified right to redeem 
the mortgage on payment of the mortgage- 
money due to the mortgagees at any time 
after the mortgage- money has become 
payable. That it has become payable is ad- 
mitted. Wo, therefore, see no ground for 
postponing redemption and for relegating the 
I 0—80 


mortgagors to a subsequent and separate suit 
for redemption. In our opinion, the decision 
of their Lordships of the Privy Council in the 
case of Muhammad Sher Khm v. Swami 
Dayal (l) covers the present suit. 

It was argued by the learned Advocate 
for the appellant's that the effect of 
the decree of the Court bedow has been 
the conversion of a suit of one into a suit of 
another character. We cannot accept this 
argument to bo sound. The mortgagees’ suit 
is founded on the deed of the 7th June 1911. 
The mortgagors* right to redeem also arises 
on the terms of the same instrument. Tho 
mortgagees can enforce their rights under that 
mortgage only consistently with, and not in 
derogation of, the rights of tho mortgagors 
under the same transaction. Tho first point, 
therefore, fails. 

On the second point, the ground of th.e 
decision of the Court below is that the mort- 
gagors exceeded their authority in charging tho 
family properties with such rate of interest as 
they agreed to givo by the deeds in suit. The 
Court below pointed out that the rate of inter- 
est under the deed of mortgage dated the 
28th April 1893 executed by Bakbtawar Singh, 
the head of the family, in favour of one 
Padam Singh was only six per cent, per 
annum. It may he mentioned that the bulk of 
tho consideration of the deed of the 7tli June 
1911 was utilized towards tho payment 
of the mortgage in favour of Padam 
Singh. The mortgagees have given no inde- 
pendent and satisfactory evidence to prove 
that there was necessity to borrow at tho rate 
of interest contained in tho mortgage-deeds. 
The principle applicable in a case of this 
character was laid down by their Lordships 
of the Privy Council in the case of Nawah 
Nazir Betjam v. Bao Baghunath Singh (2). In 
delivering tho judgment of the Judicial Com- 
mittee in that case, Lord Phillimoro observed , - 
‘ It is incumbent on those who support a 
mortgage made by tho manager of a joint 

(l) eeind. Oas. 863 ; 49 I A. 60 ; 30 M. L T. 
920 ; 0 0. L. J. 81 ; 49 M. L. J. 684; 26 0. C. 8 ; 20 A. 
L. J. 476 ; 86 0. L. J. 468 ; 24 Bom.L. R. 696 ; (1922) 

A. 1. U. (P. 0.1 17 ; (1922) M. W. N. 878 ; 4 U. P. L. 
R. (P. 0.) 60 ; 28 0. W. N. 79 (P. 0.) ; 44 A 186. 

(9) 60 Ind. Oaa. 494 ; 46 I. A. U6 ; 36 M. L. J. 
621 ; 17 A. L. J. 691 ; 28 0. W. N. 700 ; 21 Bom. L. 

B. 484 ; 26 M. L. T. 40 ; 80 C. L. J. 80 ; (1919) M. 
W. N. 498; 1 U. P. L. R. (P. C.) 49 ; 41 A. 671 (P. 0.). 
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Hindu family to show not only that there was 
neoessity to borrow, but that it was not un- 
reasonable to borrow at some such high rate 
and upon some such terms, and if it is not 
shown that there was necessity to borrow at 
the rate and upon the terms contained in the 
mortgage that rate and those terms cannot 

stand It remains, therefore, that 

there was necessity and in virtue of that 
necessity, authority to borrow upon reason- 
able commercial terms, and that the mort- 
gage stands as good security to that extent, 
but that all terms of the mortgage in excess 
of this necessity are outside the scope of 
the authority.*' This principle was again 
affirmed by their Lordships of the Privy 
Council in the case of Ram Bujhaivan Prasad 
Singh v. Nathii Bam (3). 

As to the particular rate of interest which 
the learned Suborinate Judge has found to be 
reasonable to bo allowed in the present case 
we, sitting as a Court of appeal, are not dis- 
posed to interfere with the decision of the 
Court below. This point also fails. 

The result is that the appeal is dismissed 
with costs. 

z. K. Appeal dismissed, 

(8) 71 Iiid. Gag. 939 ; 60 I. A. 14 ; 4 P. L. T. 99 
(1998) A. I. R. (P. 0.) 87 ; 32 M. L T. 129 ; 44 M. L 
J. 616 ; 26 Bom. L. B. 668 ; (1928) M. W. N. 882 ; 2 
Pat. 286 ; 88 0. L. J. 96 : 18 L, W. 767 ; 1 P. L. R. 
446 (P. 0.). 


NAGPUR JUDICIAL 

COMMISSIONER’S COURT. 


MisoeliiANeous Civil Appeal No. 37-B. op 
1922. 


October 26, 1928. 

Present Mr. Kinkhede, A. J. C. 

SITARAM AND ANOTHER —DEFENDANTS — 
Appellants 
versus 

NANDRAM — Plaintiff — Re spondent. 

Civil Procedure Code (Act V oj 1908), 0. F/, r. 17— 
Amendment — Ihsoreiion-^AchnotoUdgmenU maintain 
ability qf suit on. 

The powers of aUowlBg amendments under the new 
Civil Prooedare Code are muoh wider than those 
under the old Code. [p. 986, Col. 1 ] 

The disoretion that vests in Courts in the matter 
or allowing amendments of pleadings is always re- 


gulated by sound principles of law. It is to be ex. 
eroi<ed in a judioial manner and an amendment 
should not be arbitrarily refused 

To disclose further details of facts which support a 
oausG of aotion already sued upon is not to introduce 
a new relief or a new cause of action in the plaint 
and no prejudioe oan result to the defendant especial, 
ly when be has sought tbo disclosure or discovery. 

As every acknowledgment implies a promise to 
pay, a suit based on an acknowledgment is main- 
tainable. 

Maniram v. Seth Rttpehand, 83 0. 1047 ; fl Bom. 
L. R. 601 ; 4 0 L. J. 94 ; 10 0. W. N. 874 ; 1 M. L. 
T. 199 ; 8 A. L. J. 625 ; 16 M. L. J. 800 ; 33 I. A. 
166 (P. 0.) and 2 N. L. R. 130 at p. 188; Chunnilal v. 
Laxtnan, 63 Ind. Oas. 928 : 28 Bom. L. B. 606 ; 46 B. 
21 : (1922) A. I. R. (B.) 188, followed. 

Appeal from the order of the District Judge, 
East Berar, Amraoti, dated the 6th July 1923. 

Mr. B. B. Jaywant^ for the Appellants. 

Mr. y, V, Chitalct for the Respondent. 

JUDGMENT . — This appeal raises a ques- 
tion of amendment of the plaint. Mr. 
Jawahirlal, Subordinate Judge, Amraoti, dis- 
missed a suit for the recovery of money due to 
plaintiff* on the basis of certain transactions 
which the defendants had with his predeces- 
sor in interest and in respect of a portion of 
the amount due under which certain acknow- 
ledgments were passed. The plaintiff filed 
certain extracts of the account-books of his 
firm in support of his claim and also filed 
extracts from his Sarkat Bahis wherein the 
defendants had executed three acknowledg- 
ments, marked Exhibits P-l. P-2 and P-3. 
The acknowledgment marked Exhibit P-l 
was stated to be for a cash loan of Rs. 700, 
It is dated 9bh July 1914. The other acknow- 
ledgments are dated 21st March 1915 and 
7th July 1917, the last one being forRs. 1,026 
only. After the date of the last acknowledg- 
ment, the parties continued their dealings and, 
according to’the plaintiff, the account disclosed 
at the date of the suit that defendants were 
liable to plaintiff for a sum of Rs. 2,406. 

The defence was that the suit was not 
maintainable on the basis of a mere acknow- 
ledgment. The defendants admitted all the 
acknowl^gments but, so far as the acknow- 
ledgment dated 9th July, 1914 was oonoorned.it 
was contended on their behalf that it was not 
for cash paid but for a balance of the old debt 
due on previous transactions. The defendants 
naturally insisted upon their disclosure and 
called upon the plaintiff to give them inspec- 
tion of the account-books prior to the date of 
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he said acknowledgment dated 9thJuly*1914. 
i^he books were produced in Court on 17th 
November 1920 and they disclosed that there 
vere previous dealings between the parties 
lUd that the defendants’ version was sup- 
►ortable. The plaintiff, who was noli the 
iriginal creditor, nafeurally thought that 
iiscloBure of the existing state of facts was 
^ery relevant for the purpose of making his 
luit all the more maintainable. This, no 
loubt, necessitated the withdrawal of the first 
bssertion in the plaint that the acknowledg- 
nent dated 9th July 1914 (Exhibit P-I) was 
or cash paid on that occasion. He was, there- 
ore, advised to make an application to the 
^ourt for amendment of the plaint by in- 
erting therein a statement of the facts dis- 
losed on inspection taken hy the defendants. 
i?his was a very legitimate and straight! or - 
7ard request on plaintiff’s part. The ap- 
ilioation was made on 2nd December 1920 to 
he Court presided over by the said Judge, 
’he Court rejected the petition on 
everal grounds, one of the grounds 
leing that the prayer was mala fide. This 
irder disallowing the application was follow- 
d by a wholesale dismissal of the suit on 
he ground that the suit was not maintain- 
ible on the basis of acknowledgments. The 
earned Subordinate dudge did not pause to 
ee that the claim comprised several other 
kerns in respect of dealings subsequent to the 
late of the last acknowledgment dated 7th 
uly 1917 and that the suit in respect of 
hem could in no case bo dismissed in the 
Qanner done by him. Against the dismissal 
laintiff preferred an appeal to the District 
udge who, differing from the trial Judge’s 
indings on the question of the amendment of 
he plaint, remanded the case for trial on the 
Qerits. It is against this order of remand 
hat the present appeal has been made. 

^I am decidedly of opinion that the exer- 
ise of the discretion that vests in Courts in 
Qatters of allowing amendments is not to be 
.rbitrarily refused as was done by the trial 
udge and that the District Judge was per- 
cctly justified in setting that Judge right. 
Che discretion is always regulated by sound 
)rinoiples of law and is a discretion to he 
exercised in a judicial manner. The powers 
)f allowing amendments under the new Civil 
Procedure Code are much wider than under 
ihe old Code ; so it has been held that where 


a party who has an honest case has either 
through ignorance,— see Mukhoda Soondury 
Dasi V. Bam Churn Karmokar (1) and Krish- 
nyi V. Wamanaji (2), — hona fide mistake or 
some misapprehension not placed the real 
facts before the Court, — Bhyro Duft v. 
Musammat Lekharanee Kooer (3) and Lakshini- 
hai V. Ilaribin Ravji (4), — or has misconceived 
his cause of action and form of suit, — Bagho 
Parashram v. Vishnu Govind (5), Shyam Ghand 
Koondoo V. The Land Mortgage Bank of India ^ 
Lid. (6) and Krkhnaji Lakdiman Bajvade 
V. Sitaram Murr array Jakhi (7), — should be 
allowed to amend, where this may ho done 
without any prejudice to the defendant. In 
short, the object of the trial being to get at the 
rights of the parties, any amendment which 
may be required for that purpose, should, sub- 
ject to well known general principles govern- 
ing this matter, be allowed. It has been held 
that, apart from the question of limitation, it 
is unjust to a plaintiff to put him to the great 
expense of a now suit when a reasonable 
amendment not inconsistent with his case as 
it originally stood, might equally well answer 
his purpose as the new suit : B. and N. Modhe 
v. Do7igre (8). Here, there is not merely a 
question of expense, for, if the amendment 
were refused, it might be that the plaintiff 
would be altogether debarred of his remedy 
in respect of the recovery of the debt in suit. 

I dare say that this view finds ample 
support in the rulings of this Court also : see 
Uangal Prasad v. Chandramall (9), Shriram 
Sadasheo Balkrishna Joshi v. Ganpati Kun^i 
(10) and Nemasa v. Bamkriahna (11). 

As to the question of prejudice on the 
point of limitation, I may mentiomthat it may 
not arise at all in this case. To disclose 

(1) 8 0. B71 ; 11 0. Ii. R. 194 ; 7 Ind. Jar. 32 ; 4 
Ind. Deo. (N.S.) 562. 

(2) 18 B. 144 ; 9 Ind. Deo. (N.S.) 604. 

(8) 16 W. R. 123. 

(4) 9 B. H. 0. R. 1. 

(6) 6 Bom. Ii. R. 829. 

<6) 9 0. 696 ; at p. 698 ; 12 0. D. B. 440 : 4 Ind. 
Deo (NS) 1112. 

(7) 6 B. 490 ; 3 Ind Deo. (N.S.) 327. 

18) 6 B. 609 at pp. 018, 614 ; 8 Ind. Deo. (N. S.) 
401. 

(9) 1 N. L. R. 117 at p. 120. 

ilO) 3 N. L. R. 79 at p. 80. 

(11) 33 Ind. Oas. 160 ; 10 N. L. R. 33, 



236 


INDIAN CASES 


[1924 


JOYMANOATiSliN V. SABAPAT ATjI 


further details of facts which support a cause 
of action already sued upou is not to introduce 
a now relief or a new cause of action in the 
plaint, and consequently no prejudice can re- 
sult to the defendants who had in this parti- 
cular ease themselves sou^^ht the discovery or 
disclosure. 

1 may further observe that, in view of 
the observations of the Judicial Committee in 
Maniram v. Seth llupchaml (12), which has 
boon followed by tlie Hombay Hij*h Court in 
a recent case, Chundal v. Laxman (13), the 
objection that a suit is not maintainable on 
the basis of a lliija or aoknov^ lodgment is no 
longer available on tlie simple ground that 
every acknowledgment implies a promise to 
pay. With those remarks I dismiss the 
ax)p 0 al and uphold the decision of the District 
Judge remanding the case for trial on the 
merits. I allow Rs. 40 as pleader’s fee in this 
Court and direct that the appellants shall pay 
the costs of this Court. There is no necessity 
to pass any orders as to the costs of the lower 
Courts. 

G. H. D. Appeal (Usmissech 

S. D. 

(12) 2 W. L. R. 130 at l\ 133 ; 33 0 1047 ; 8 Bom. 
Ij. K 501 ; 4 0. L. J. 94 ; 10 0- W. N. 874 ; 1 M. L. 

T. 199 ; 3 A. Ii. J. 526 ; 16 M. L. J. 300 ; 38 1. A. 166 
(P. C ). 

(18) 63 I. 0. 923 ; 23 Bopi. L. B. 606 ; 46 B. 24; 
(1922) A. 1. R. (Bom.) 183. 


CALCUTTA HIGH COURT. 

Civil Rule No. 761 op 1923. 
January 16, 1924. 

Present : — Mr. Justice Suhrawardy. 

JO^MANGALSEN — Decree-iiold3:ii — 
Petitioner 
versus 

SABAFAT ALl— Judgment-debtor— 
Opposite Party, 

neiigal Teuancti Act. (VJll of ISS6), s 168--‘* i/a.s 
decided a question of title ** wJuiher qualify decree or 
order — Order passed in exrcuitoHf what ii must decide 

Tho words ** baa decided a question relating to 
title, eto./' in s. 168 of the Bengal Tenancy Aot, 
qualify both decree and order. Therefore, an order 
paseed in execution of a deoree, whether the decree is 
appealable or not, must be an order which itself 
deoides a quostion relating to title or to gome interest 
in land as between parties having oonhioting claims 
thereto. 


Oanga Charan Bhattacharjfa v. Shasht Bknsan Uoy 
320 572 ; 1 0. Ii. J. 266 followed 

Civil Rule against the order of the Sub- 
ordinate Judge, First Court, Chittagong, dated 
the 5th April 1923. 

Bahu Narendra Kioniar Das, for the Poti* 
tioner. 

Babu Chandra Sekhar Sen^ for the Opposite 
Party. 

JUDGMENT — This Rule is directed 
against an order of the Subordinate Judge of 
Chittagong decreeing an appeal preferred by 
the opposite party from the decision of tho 
Munsif and setting aside the sale of tho dis- 
puted property. The facts of the case are that 
the petitioner who is a landlord obtained a 
decree in a rent suit against the tenant Nayan 
Khan. The suit was valued at Rs. 20 and 
odd annas. It was not disputed that tho hold- 
ing was a non-transferable occupancy hold 
ing. The petitioner attempted to execute tho 
decree. Tho opposite party made an applica- 
tion for deposit of the decretal amount under 
section 170 (3) of tho Bengal Tenancy Aot on 
the ground that he was a purchaser of tho 
holding from the tenant judgment-debtor. 
This application was summarily refused by 
the Munsif on the ground that he did not 
bolievo that tho purchase made by him was 
a hona fide one. The opposite party, therefore, 
preferred an appeal, but before the appeal 
came on for liearing tho holding in dispute 
was sold in execution of the decree obtained 
by the petitioner against the tenant. On 
appeal the learned Subordinate Judge 
hold that tho appellant was a purchaser 
of a portion of the oooupancy holding, that his 
purchase was hona f ide and for consideration, 
and that he was entitled to make the neces- 
sary deposit under section 170, Bengal 
Tenancy Act, lie allowed the appeal and 
further ordered that as the decretal amount 
bad been deposited the sale 'should bo set 
aside. I need not decide, in the view I take 
on other points jif the opposite party is entitled 
bo make the deposit as purchaser of a portion 
of a non-bransferable occupancy holding. 

This Rule was obtained on the ground, first, 
that no appeal lay to the Court of appeal 
below from tho order of the Munsif, and, 
secondly, that the lower Appellate Court has 
exercised a jurisdiction not vested in it by law 
in setting aside the execution-sale in the 
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appeal. With re^^ard to tlie first ground, it is 
contended that as the suit was valued at less 
than Ks. 50 and tried by a Munsif specially 
empowered under section 153, llenj^al Tenancy 
Act, no appeal lay either from the decree or 
from any order passed in execution of that 
decree. It is also arj^uod that, whether an 
appeal lay from the decree in the orij^inal suit 
or not, the order which was passed was not 
an order deciding a question relating to title to 
land or some interest in land as betvrecn 
parties having conflicting claims thereto with 
in the moaning of section 163, Bengal Tenancy 
Act. With regard to the first branch of this 
argument 1 may observe that the decree 
itself and the pleadings are not on the record 
and so there is no proof whether in the rent 
suit any such question was not raised which 
would make the decree appealable under the 
proviso to section 153, Bengal Tenancy Act. 
With reference to the second branch of the 
contention, I hold that the order appealed from 
must decide, irrespective of tho character of 
the suit, a question of conflicting title in order 
to be open to appeal. For tlie purpose of 
this case I will assume that tho decree was 
passed in a suit in which such a question was 
raised as to make it appealable. The question, 
therefore, remains as to whether any order 
passed in tho execution of sucli a decree 
would by virtue of the decree being appealable 
be also appealable, whether it does or not 
decide any question of conflicting title. There 
is no authority directly in point ; but it is 
avident from an examination of a number 
of oases which have dealt with this point 
bhat the law at present must bo taken to be 
bhat the order passed in execution must 
itself decide in order to be appealable 
a question relating to title to land 
or to some interest in land as between 
parties having conflicting claims thereto. This 
point was considered in tho case of Oanga 
Charan BhMiu-iiarjec v. Soshihush(in Boy (1), 
where it was laid down by Maclean, C. J,, that 
in deciding whether an order is appealable 
under section 153, Bengal Tenancy Act, the 
point for consideration is not what the decree 
in the suit decided but what the order decided. 
This view was approved by a Full Bench of 
bhis Court in the case of Kali Mondal v. Bam- 
larhaswa Chakrabarty (2). Tho result of this 
Full Bench decision was the addition to 


section 153, Bengal Tenancy Act, of the expla- 
nation by the Amending Act of 1907 vhich 
virtually nullified the effect of the decision 
of tho Full Bench. The point which was 
decided in Oufiga Ghanin Bhaiticharya v. 
Sashihhusan Boy (1), however, remained un- 
disturbed ; and it has further been held that 
the Explanation added to section 153 lias not 
superseded the entire decision of tho Full 
Bench in the case of Kali Mondal v. Bam 
Sarbaswa Chakrabarty (2). Bee the cases of 
Benimadhub v. Bisweswar (3), Nobin Chandra 
V. Bipin Chandra (4). Eeferonce may in this 
connection be made to tho case of Prafiilla 
Krishna BeH^ v. Nasibunnessa Bdd (5) decided 
by a Bpccial Bench. There the order was 
passed by a District Judge and tho amount 
claimed in the suit did not exceed Rs. 100 but 
the order did not decide any question relating 
to title to land. In these circumstances, the 
Special Bench held that the order was not 
appealable. This decision is attempted to bo 
construed as laying down two conditions of 
tbe non-appealability of an order ; first, that 
the suit must bo one in which no appeal can 
lie under section 153, Bengal Tenancy Act ; 
and, secondly, that the order must decide a 
question of title. I do not agree tliat both 
those conditions must be satisfied. In that 
particular case both the circumstances existed 
and both are referred to. 

It is further maintained by the learned 
Vakil for the opposite party bhat where the 
suit is such in which an appeal would lie 
under section 163, Bengal Tenancy Act. any 
order passed in execution, whether such 
order decides a question of title or not 
should be appealable. No authority has been 
placed before me in support of this very broad 
proposition. The section is not confined to 
decrees only but makes an order that has 
decided a question relating to title to land or 
some interest in land as between parties 
having conflicting claims thereto appealable. 
Tho words ‘ has decided a question relating 

(1) 0. 672 ; 1 0. L. J. 265. 

(2) 82 0. 967 ; 9 0. W. N. 721 ; 1 0. L. J. 476 
(F. B.). 

(3) 16 Ind. Gas. 486 ; 17 C W. N. 84 ; 16 C. L. J. 
642. 

(4) 29 Ind. Gas. 303 ; 19 0. W. N. 953 ; 22 0. h. J. 

244. 

(6) 87 lad. Gas. 425 ; 24 C. L. J. 881. 
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to title, qualify both decree and order. I 
am, thereforot of opinion that an order passed 
in execution of a decree in which an appeal 
lies from the decree or not. must be an order 
deciding a question relating to title or some 
interest in land as between parties having 
conflicting claims thereto. 

I now pass to the next contention of the 
learned Vakil for the opposite party, namely, 
that the order under consideration is one 
which has decided a question relating to title 
land. No doubt it does ; but it does not decide 
a question of title to land or some interest in 
land as between parties having oondicting 
claims thereto. At the time when the question 
of the opposite party was raised the 
petitioner landlord was not interested in the 
holding and there was, therefore, no conflicting 
claim to it between the petitioner and the 
opposite party on that basis. If this question 
had been raised after the sale and the opposite 
party had attempted to make the deposit under 
section 174, Bengal Tenancy Act, no doubt the 
order might have been taken to have decided a 
question of title as between parties having 
conflicting claims thereto. This is settled by 
authority : see the case of Benimadhub v. 
Biawesiocr (3) and Sital Bay v. Nandolal (6) I, 
therefore, hold that on the date when the 
opposite party applied to make the deposit 
under section 170(3), Bengal Tenacy Act, there 
was no conflict of interest or title to land 
between him and the decree-holder. 

It has also been contended by the petitioner 
that the lower Court was not justified and had 
no jurisdiction to set aside the sale which had 
taken place subsequent to the filing of the ap- 
peal in that Court. I think that this contention 
should also prevail. It is argued, on the other 
hand, that the effect of the order of the lower 
Court was virtually to have the sale set aside, 
as it found that the opposite party had a right 
to make the deposit under section 170 (3), 
Bengal Tenancy Act and had already made 
the deposit. That may bo so ; but the officer 
who set aside the sale was not the Munsif 
who had held it and I do not know whether 
an application was made to the Munsif for 
setting aside the sale in pursuance of the 
judgment of the lower Appellate Court. On 

(6) 1 Ind. Cal. B04 ; lu 0. W. N. 691; 11 0. la J. 
303. 


these grounds, in my judgment, this Buie 
should be made absolute, the order of the 
lower Appellate Court passed in appeal dated 
the 6th April 1923, as amended by his order 
dated the 16th April 1928, be sot aside and 
the original order of the Munsif restored. 
Each party do bear his own costs of this Buie 

S. D. Buie made absolute. 


MADRAS HIGH COURT. 

Civil Revision No. 794 of 1921. 
November 27, 1923. 

Present : — Mr. Justice Krishnan and 
Mr. Justice Waller. 

S. VAITHIANATHA AIYAR and another— 
Defendants - Petitioners 
versus 

S. SUBRAMANIA AIYAR and others— 
Plaintiffs -- Respondents. 

Civil ProceAiirc Code (Act V oj 1909), s, 116, 8ch, II, 
Para 14 (c)>^ArhUratim^Rifidu Law ^Partition’-- 
Jeshtabhagam— sum alloioed to one party ^ 
Illegality •^licvision^ whether lies, 

A dlopate as to partition between Hindu brothers, 
was referred to arbitration. The arbitrator allowed 
the eldest brother a oertain sum of money in excess 
of his share in consideration of his having to look 
after and eduoate his younger brothers for many 
years. He called this sum jeshtabhagam ; 

Held (1) that the sum awarded to the eldest brother 
oould not be desoribed as **Je8htahhagain** under the 
Hindu Law ; 

(3) that the award was not illegal within the 
meaning of the para 14 (o) of Schedule II to the Oivil 
Procedure Code. 

Semhle :^Where an award has been accepted by 
tho Court and a decree has been passed in aooordanoe 
with it, no revision lies against the legality of the 
award. 

Batcha Sahib v. Aldul Gunny, 31 Ind. Cas. 
808 ; as M. 266 ; 14 M. L. T 814 ; 26 M L J. 507 ; 
(1914) M. W. hi. 142, followed. 

Petition for revision of the deoree of the 
District Munsif of Trivadi, in O. S. No. 291 of 
1917. 

Mr. Bhashys^m Aiyengar, tor the Petitioners. 

Mr. S. Krishnamurthy Aiyar^ for the Res- 
pondents. 

JUDGMENT. —It is suggested that in 
making the partition the arbitrator followed 
the now obsolete rule of Hindu Law giving 
the eldest brother an extra share as '' Jeskta^ 
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hhagam \ and, therefore, under seotion, 14, ol. 
(o), of the Second Schedule, Civil Procedure 
Oode, the award was illegal on the face of it. 
Though he uses the word ''Jeshtahhagam** in 
para. 5 of his award, we do not think the 
arbitrator was applying any rule of Jeshta- 
bhagam to the case, for, if he was doing so, he 
would have given a half share to the plaintiff 
of all the properties and only a one-fourth 
share to each of his brothers. He has only 
allowed the eldest brother to take the whole 
of the sum of Rs. 3,128 due to the family in 
consideration of his having looked after his 
brothers carefully for many years and by 
educating them enabled them to attain res- 
ponsible positions in life. We do not think 
such an award can be said to be illegal. The 
lower Court has accepted the award and 
passed a decree in terms of it, and, in the cir- 
cumstances, it is doubtful, if a revison lies at 
all : See Batcha fiahib v. A})dul Qunny (l). 
Wo decline to interfere and dismiss the Civil 
Revision Petition with costs. 

K. Appeal dismissed. 

(1) 21 Ind Gas. 803; 88 M. 266; 14 M. L.'T. 814; 
26 M. L. J. 607; (1914) M. W. N. 142. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 46 op 1923. 

August 31, 1923. 

Present : — Mr. Hallifax, A. J. C. 

SETH GOPIKISSAN— Defendant- 
Applicant 
versus 

Musammat MANKUWx^R alias KARIM 
BI— Plaintiff— Non-Applicant. 

Transfer of Property Act {IV of 1882), s. 68 (6)— 
Mortgage by conditional sale ^Personal liability^ 
Courts hity of^ to advafwe just claims. 

In every mortgage there is a personal oovenant to 
pay the mortgage-debt UDleaa the contrary is express- 
ly stated in the terms of the bond or appears by ne- 
cessary Implication from them. 

The astuteness and acumen of a Court of Justice 
should be devoted to the advancement ol a just 
claim and not to Its defeat. 

Kundan Mai v. Wasudeof 69 Ind. Cas. 616 ; 19 N. 
L. B. 67 ; 6 N. L. J. 269 ; (192^ A. 1. R. (N.) 119 ; 


and Ramasami Sastrigskl v. Samiyappa Nayahant S 
M. 179 ;i6 Ind. Jut. 31 ; 1 Ind. Deo. (N.S.) 960 (F.B.), 
relied on. 

Application for revision of the decree of the 
Judge, Small Cause Court, Raipur, dated 11th 
January 1923, in Civil suit No. 1386 of 1922. 

Mr. K. V. Deoskar, for the Applicant. 

Mr. A. G. Boy, for the Non-Applicant. 

JUDGMENT.— On the 24th of July 1922 
the defendant Mankuar Bai, who is the oppo- 
nent of the application for revision here, 
executed a mortgage by conditional sale in 
favour of the plaintiff for Rs. 1,600. Of the 
consideration she took away Rs. 186-6-6 only, 
placing the whole of the rest in deposit witli 
the mortgagee for payment of debts due by 
her to various people. Thereafter, she refused 
to get the mortgage-bond registered, and the 
plaintiff instituted this suit for the enforce- 
ment of her personal liability arising out of 
the bond to the extent of Rs. 186-6-5, on 
which he also claimed interest. The learned 
Judge of the Small Cause Court has held that 
“ as the only condition in the deed about the 
mode of recovery is by lahan gahan there is 
no personal liability to pay the money 
advanced, and no decree for the payment of 
money can be granted. 

This decision purports to be based on 
two judgments of this Court reported in “ 12 
Nagpur 12 and 6 Nag. L. R. 269. '* In Volume 
V of the Nagpur Law Reports, which contains 
only 193 pages, I can find no mention of the 
matter in question, and in Volume XII the 
only judgment dealing with it begins on page 
19, not on page 12. There are also 
two judgments in Volume X which deal 
with the matter of the personal liability to 
pay the debt secured by a mortgage, 
one on page 9 and the other on page 185, 
but neither of them is applicable to the 
present case. It was found necessary in 1916 
to call the attention of all Judges in these 
Provinces to the impropriety of citing judg- 
ments without having read them, though 
most ordinary persons might be expected to 
see that for themselves. That, however, is 
what the learned Judge of the Small Cause 
Court has done in this case. 

In Govind v. Jagannath (i), Drake- 
Brockman, J. C., did lay down that there is no 


(1) 88 Ind. Cas. 763 ; 12 N. L. R. 19. 



uo 


INDIAN CASES 


11924 


SETH GOFIKISSAN V. MAHSUWAR 


implied personal covenant to pay in a mortgage- 
deed in which the only remedy mentioned is 
foreclosure and the only statement of such a 
covenant is in the inference to bo drawn from 

the more fixation of a dato by which the 
mortgagor undertakes to pay the mortgage- 
money” on pain of foreclouse. That, however, 
was in 1915 and it was in 1917 that the 
Privy Council laid down a directly contrary 
rule in Ram Nara>yan Smgh v. Adhimlra Nath 
Mukerji (2) holding that in every mortgage 
there is a personal covenant to pay the mort- 
gage-debt unless tlio contrary is expressly 
stated in the terms of the bond or appears by 
necessary implication from them. This was 
followed by a Bench of this Court, of which 
I was a member, 1). B. Seth Jiwandas v. Mt. 
Janki (3). 

A later judgment by Kotval, A. J. C., in 
Kundanynal v. '^Vosudeo (4) has been pub- 
lished the result of which appears to bo a 
direct contradiction of the decision of the 
Privy Council. My learned brother has 
accepted the principle laid down in that deci- 
sion but has, as I suggest with all respect, 
applied the direct opposite of that principle, 
relying on the ruling in Govind v. Jagan- 
nath (l) and the judgment of the Madras High 
Court delivered in 1881 in Bamasami Sas- 
trigal v. Samiyappanayakan (5), both of which 
must be regarded as overruled by the decision 
in Bam Narayan Singh v. Adhindra Noth 
Mukerji (2). The ruling of the Bench in D. B. 
SethJiwandas v. Mt. Janki (3) is not mentioned, 
but that after all merely reproduced the views 
of their fjordships of the Privy Council. It 
might further he pointed out that in the re- 
marks quoted by my learned brother from the 
Madras case the learned Judges were discus- 
sing the liabilities arising out of a lalian gahan 
mortgage under the Hindu Law, not those im- 
plied in a mortgage by conditional sale; indeed, 
the decision of the whole case really amounted 
to this that there is no personal liability under 
a lahan gahan transaction only when there is 

(2) 38 Ind. Cas 933 ; 44 C. 888 ; 31 M. L. T. 13 ; 
15 A. L. J. 107 ; (1917; M. W. N. 94 ; 82 M. L. J. 89 ; 
25 0. L, J 121 ; 2l 0. W. N. 888; 19 Bom. L. R. 
1194 ; 44 I. A. 87 (P. 0.). 

(8) 66 Ind. Oaa. 68 ; 18 N. L. R. 146 ; 6 N. L. J. 
4:> ; (1922) A. I. B. (N.) 98. 

(4) 69 Ind. Caa. 616 ; 19 N. L. R. 67 ; 5 N. L. J. 
369 ; (1933) A. 1. R (N.) 119. 

(6) 4 M. 179 ; 6 Ind. Jur. 81 ; 1 Ind. Deo. (N. 8.) 
960 (P. B.) 


no right of redemption after the date fixed for 
repayment, that is to say when the transac- 
tion is really a sale with an agreement to 
reoonvey, but there is such a liability in what 
is really a mortgage by conditional sale with a 
right of redemption continuing after the date 
fixed for payment. 

I am in any case bound to follow the 
ruling of the Privy Council, and oven if that 
did not exist, I have to follow the published 
ruling of a Bench of this Court, and to hold 
that in the present case tliere was a personal 
covenant to pay the mortgage-debt unless the 
contrary was expressly stated in the terms of 
the bond or ai)pears by necessary implication 
frem them, r^o far is that from being the 
case that there is an agreement which very 
nearly amounts to an express agreement to 
pay, in the words '. ** and if I do not pay the 
full debt, principal and interest, within the 
fifteen months then I will go on paying in- 
terest at the same rate for as long as I remain 
responsible for payment of tho debt, principal 
and interest.” But tho covenant would bo 
there even if tilicso words implying it were 
not there. It is an not express or even implied 
affrmation of the personal liability in the 
terms of the bond tliat is required. It 
arises out of tho fact of tho loan itself, 
and all that is wanted is the absence of any 
express or necessarily implied negation of it, 
of which there is no trace in tho bond in this 
case. 

There is at least one other way, and 
there are probably more, of looking at this 
obviously just claim in which it will be 
clearly 'seen that it ought to be decreed, but I 
need not discuss that matter. It will suffice 
to call attention once again to the necessity 
mentioned in Jairam v. Motilal (6) and 
Maharashtra Jnan Kosh Mandal Ltd, v. 
Ihjjulal (7) of the astuteness and acumen oft: 
Court of Justice being devoted to the advance- 
ment of a just claim, not to its defeat. The 
decree of tho lower Court dismissing the suit 
will be set aside and in lieu thereof a decree 
will issue ordering the defendant to pay to the 
plaintiff the full amount claimed by him toge. 
ther with interest on that amount at 1 per 
cent, per mensem from the institution of the 

(6) 66 Ind. Gas. 961; 17 N. L. R. 28; 8 N.L.J. 344 

(7) 71 Ind. Oaa 486; 19 N. L. R. 86; 6 N. L. J. 
100 ; (1938) A. I. B. (R.) 182. 
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ftuit till payment is made and also the oosts 
incurred by him in both Courts. The plead- 
er's fee in this Court will be fifteen 
rupees. 

G, B. D. Application allowed, 

LAHORE COURT. 

Miscellaneous First Appeal 

No. 2036 OP 1922. 

May 26, 1923. 

Present : — Mr. Justice Campbell. 

The Firm SHERU MAL-CHINA MAL— 
Judgment-Debtor— Appellant 
versus 

The Firm HIRA LAL-ANANT RAM— 
Decree-Holder— Respondent. 

Limitation Act {IX of 1906)t 8ch, I, Arts. 182 (6), 
(6)— CmJ Procedure Code {Act V of 1908), s. 41, O. 
XXI r. lO^Excoution of decree^'VraMfer of decree-^ 
AppUcaticni to Court which passed decree^ wheth&r made 
to proper Court^^* Applied for ** in cl. {6) $ Art. 182, 
meamng of. 

Where » decree haa been transferred to a Court 
other than that which pasaed it for execution, and 
an application to take a step-in-aid of execution Is 
made to the Court which passed it before the decree 
haa been re- transfer red by the Court to which it was 
transferred, with the requisite certificate of non- 
aatiefaction, the application cannot be regarded as 
having been made to the proper Court within the 
meaning of Article 182 (6) of Soh. 1 to the Liml- 
tat ion Act and does not operate to extend limitation. 

Maharaja of Bohbili v Narasaraju Peda Baliara, 
86 Ind. Cas. 682 ; 8J M. 640 ; 81 M. L. J. 800 : 18 
Bom. L. R. 909 : 14 A. L. J. 1199 ; 20 M. L. T. 472 ; 
24 0. L. J. 478 ; 4 L. W. 668 ; (1916) 2 M.W. N. 541 ; 
21 a W. N. 162 : IP L. W, 26 ; 43 I. A. 238 (P.O.) 
and Bangaswami Shotii v. Sheshappa Manjappa 
Shimpi^ 63 Ind. Cas. 606 ; 47 B 66 ; 24 Bom. L. R. 
798 ; (1922) A. I. R. (B.) 859, relied on. 

Clause (6) of Article 182 of Soh. I to the Limi- 
tation Act must be read'with clause (6) of that Article 
and the words ** applied for " in the former clause 
mean ** applied for as provided in clause (5)." [p. 243, 
ool. 1.] 

Miscellaneous first appeal from the order 
of the Subordinate Judge, Ambala, dated the 
-3rd May 1922. 

Lala Amar Nath Ghona^ for the Appellant. 
Lala Uar Gopal, for the Respondeht. 

JUDGMENT. — This is a firift appeal 

against an order in execution by the Senior 
Subordinate Judge, Ambala deciding that an 
application for execution of a decree presented 
on the 1st October 1921 was within time. 
The facts ate these. 

On the 9th December 1915 a decree was 
passed at Karnal in favour of Hira Lal-Auant 
I 0-31 


Ram against Chexu Mal-Ohaina Mai for 
Rs. 4,340, the value of the original suit, being 
over Rs. 6,000. 

On the 11th May 1916 the decree was sent 
for execution under section 89 of the Code of 
Civil Procedure to the Court of the Subordi- 
nate Judge, Simla. 

On the 8th June 1917 the decree-holder 
stated in the Simla Court that he had receiv- 
ed Rs. 2,300 out of Court. He applied for 
attachment of certain property of the judg- 
ment-debtor but in consequence of his not 
paying the process-fee the proceedings were 
sent to record on the 27th July 1917. 

On the 3rd May 1919 the decree-holders 
applied to the original Court at Karnal, which 
passed the decree, in the following terms : — 

With reference to the decree specified above 
we have realised on the 16th July 1916 
Es. 1,600 and on the 19th September 1916 
Rs. 800, total Rs. 2,300, from the judgment- 
debtor. For realisation of the balance and 
costs we ask for a certificate of transfer to 
Simla District, after service of notice upon the 
judgment-debtors. 

As a result of this application a rohkar was 
sent by the Karnal Court to the Simla Court 
asking what the result of the execution there 
had been. 

On the 11th July 1919 both parties appear- 
od before the Subordinate Judge, Simla, and 
agreed that Rs. 2,300 had boon paid out of 
Court. The Subordinate Judge ordered that 
this partial satisfaction should be certified to 
the Karnal Court and that proceedings should 
be filed. A certificate accordingly was sent on 
the 14th July 1919. 

Nothing further was done by the decree- 
holders until 1921 when they approached 
the Karnal Court again and the question 
is whether the applioation of the 3rd May 
1919 was an applioation for execution 
dr to take some step-in-ald of execution 
within the meaning of Article 182 (6) of the 
Limitation Act. The i^easons why the learned 
Senior Subordinate Judge hold the subse- 
quent applioation of 1st October 1921 to be 
within time are not very clearly expressed. He 
speaks of the certifying of the payment of 
Rs. 2,300 in the Simla Court on the 8th Jons 
1917 but this date was not within three yeare 
of the Ist October 1921. He also mentions that 
notice was issued to the judgment-debtor by 
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the Eamal Court on the Srd May 1919. In 
the earlier part of his judgment he brushes 
aside the Privy Council decision in Maharaja 
of Bobbin V. Narasaraju Peda Baliara (1), as 
having been passed on different facts, hut in 
my opinion this decision is clearly and abso- 
lutely fatal to the decree-holder’s case 

This Privy Council decision came before 
the Bombay High Court in a case reported as 
Bangaswami ShetU v. Seshappa Manjappa 
Shimpi (2), where the facts were these : — The 
original decree was passed at Salem, in the 
Madras Presidency, in 1910. In 1914 it was 
transferred to the Subordinate Judge of Sirsi, 
in the Bombay Presidency, for execution. It 
was returned unexecuted in November 1918 
and again was transferred to Sirsi in 1919. 
The question then arose wliether an appli- 
cation filed on the 9th June 1919 was within 
time and depended for its answer upon 
whether an application to the Salem Court on 
the 4th August 1916, (that is to say, before 
the decree had been returned unexecuted by 
the Sirsi Court) praying that the decree might 
bo sent to a Court in Mysore was an 
application for a step-in-aid of execution. 
The Bombay High Court held that by Explana- 
tion II to Article 182 the proper Court for 
the purpose of Article 182 (6) was the Court 
whose duty it was to execute the decree and 
that in Maharaja of Bohbili v. Narasaraju 
Peda Baliara (1) their Lordships of the Privy 
Council had ruled that, when the Court which 
has passed a decree Sends it for execution to 
another Court, then the first Court ceases to 
be the proper Court within the meaning of 
that Explanation. The learned Counsel for 
the decree-holders-respondents admits that 
this Bombay judgment is completely against 
him but he submits that the decision is wrong 
and that the Privy Council decision has been 
misinterpreted. 

In that case, via,t Maharaja of Bobhili v. 
Narasaraju Peda Baliara (1) the facts were 
that a decree dated the 6th April 1904 had been 
sent by the District Ju(^e of Vizagapatam on 
the 30th September 1904 to the Court of the 
Munsif at Parvatipur. The Munsif attached 

(11 S6 Ind. Oas. 688 ; 89 M. 640; Si M. L. J. 800 ; 
18 Bom. L. R. 909; 14 A. L. J. 1199; 20 M. Ii. T 472 ; 
24 0. L. J. 478 ; 4 L. W. 658 ; (1916) 2 M. W. N. 
641 ; 21 0. W. N. 169 ; 1 P. L. W. 26 ; 48 I. A. 288 
(P. 0.). 

(2) 68 Ind. Oaa. 606 ; 47 B. 66 ; 24 Bom. L. B 
798 ; (1922) A. I. B. (B.) 869. 


certain immoveable property and afterwards 
dismissed the petition for execution. No fur- 
ther steps were taken in his Court, On the 
13th December 1907 the decree-holder pre- 
sented a petition in the original Court, ^.6., that 
of the District Judge of Vizagapatam, stating 
that the Munsif had attached certain property 
but had retransferred the decree to the Dis- 
trict Judge and praying that the property 
attached should be sold and that notice should 
be issued to the respondents. His application 
was returned for amendment and was present- 
ed again without amendment and nothing 
was done on it. The next thing that 
occurred was the presentation on the 
27th April 1910 of another application to 
the District Judge. It was then ascer- 
tained that the decree had never been return- 
ed to his Court by the Munsif of Parvatipur 
and non-satisfaction was actually not cer- 
tified by the Munsif until the 3rd August 
1910. The question was whether the appli- 
cation of the 13th December 1907 saved 
limitation* Their Lordships of the Privy 
Council decided that it did not, because tho 
copy of the decree with a non-satisfaction 
certificate was not returned to the District 
Judge until Srd August, 1910, and because 
the petition of the 30th December 1907 was 
for execution of the decree by sale of the im- 
moveable property of tho respondents which 
was within the local limits of the jurisdiction 
of the Munsif ’s Court. 

I am asked to assume that the real reason 
why the District Judge’s Court was held not to 
be the proper Court was that the application 
was for the sale of property not attached by 
the Court to which the application was made 
and not within its jurisdiction. Their Lord- 
ships, however, referred to sections 223, 224, 
228, and 230 of the Code of Civil Procedure 
of 1882 as satisfying them that the Court of 
the District Judge was not the proper Court’ 
and it has to be noticed also that the applica- 
tion of the 13th December 1907, prayed not 
only for sale of the property but also for the 
issue of notice to direct the judgment-debtor to 
appear before the District Judge. The present 
O. XXI, r. 10 was the first para, of old sec- 
tion 230 and this lays down that, ” where the 
holder of a decree desires to execute it, he 
shall apply to the Court which passed the 

decree or if the decree has been sent 

under the provisions hereinbefore contained 
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to another Court, then to such Court or to 
the proper officer thereof.’* The word then 
is of great signiiioanoe and 1 think there is no 
doubt that the ratio decidendi of Maharaja 
of Bobbin V, Naranaraju Peda Baliara il), was 
that the District Judge’s Court was not the 
proper Court because it •was not the duty of 
that Court to execute the decree when the 
decree had been transferred to another Court 
and had not been returned as provided for in 
present section 41, which was part of old 
section 223, one of the sections to which their 
Lordships of the Privy Council referred. 

On these two authorities it must be held 
that the application of the 3rd May 1919 to 
the Karnal Court was not an application to 
the proper Court within the meaning of 
Article 182, The learned Counsel for the 
deoree-holders-respondents has a subsidiary 
argument that notice was issued by the 
Karnal Court on the application of the 3rd 
May 1919 and that the issue of the notice 
saves limitation under Article 182 (6) in which 
sub-clause there is no mention of the proper 
Court. This argument has no force. It is 
clear that sub clause (6) has to be read with 
sub-clause (5). The words in (6) are : “ Date 
of issue of notice to the person against whom 
execution is applied for.” Application is dealt 
with immediately above in (5) and there can 
be no doubt that the words ‘ applied for ’ mean 
‘ applied for as provided is sub clause (5)’ ; 
otherwise we might have the absurd claim 
that limitation is saved by the issue of notice 
to a judgment-debtor by some unauthorised 
functionary who does not preside over a Court 
at all. The proceedings before the Subordi- 
nate Judge at Simla on the 11th July 1919, 
cannot be brought under Article 182 (5) for 
there was no application made on that day to 
the Subordinate Judge either for execution or 
for the taking of some stepdp-aid of execution. 
It is argued that to certify part-payment is a 
step-in aid of execution but limitation is not 
saved by a step-in-aid of execution. It is 
saved only by an application to the proper 
Court to take a step-in-aid of execution. 

For the above reasons, I must hold tliat the 
application for execution, dated the Lst Octo- 
ber 1921, was barred by limitation. I accept 
the appeal, set aside the order of the Court 
below and dismiss the application accordingly. 


The appellants will have their costs in this 
Court. 

2. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Fibst Civil Appeals No. 334 of 1921 and 
No. 86 OP 1923. 

December 18, 1923. 

Present : — Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Lala MEGIIRAJ and othebs— Plaintiffs 
—Appellants 
versus 

Mr. K. 0. BHATTACHARJI and others 
— Defendants— Respondents. 

Succession Act (Xof 1866) s. l'?9 — Executory title of^ 
daU of comnieuccment of ^Executor impleaded as party 
to proceeding hi fore probate — rroceeding wJicth r bind- 
ing on estate^Transfi r of Froporiy Act {IV of lb 62) «. 
Z^Gcneral Clauses Act {X of 1897) s, 3 (195)— Ifadi*- 
nerpt wiicDier immoveahh property. 

An exeoatoc derives his title from the Will and not 
from the probate ; the probate is the only proper 
evidenoo of the esoouior's appointment, but the exe- 
outor represents the estate of the testator from the 
time of his death and not from the date of the 
probate, [p. 245, col. 1.] 

Ones probate is taken out by an executor all inter- 
media to acts which he has done in connection with 
the estate of the testator are validated, [p. 945, 
ool. 9.] 

Where an executor is substituted as the legal re- 
preeenlative of the teetator in a proceeding before pro- 
bate is obtained, the estate of the testator is sufficient- 
ly represented and the result of the proceeding is 
binding on the estate, provided probate is, as a 
matter of fact, obtained by the executor. 

Lakhya Dasya v. Vmakanto GJmekerhutty 2 Ind. 
Gas. 818 ; 14 0. W. N. 256, dissented from. 

Machinery even thoughihoused in a building is not 
immoveable property for the> purposes of the Transfer 
of Property Act [p. 247, ool. 1.] 

First appeal from the decree of the Sub- 
ordinate Judge of Meerut, dated the 7th May 
1921. 

Mr. Nihal Ghand and Dr. K, N. KotjUt for 
the Appellants. 

Messrs. P, L, Bunerji and *S. N. Mukerji, 
for the Respondents. 

JUDGMENT. —These two cases arc con- 
nected together. The earlier one, F. A. No. 
433 of 1921, ought strictly speaking to be 
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decided but in view of the facts wo are 
about to set out we consider it expedient 
to dispose first of F. A. No. 86 of 1923. The 
record in that case has not been printed. We 
were of opinion that it was unnecessary to 
have this done in view of the decision at 
which we are about to arrive. 

Before we proceed to deal with the questions 
which arise for determination before us, it is 
necessary to set out a number of facts which 
will have to be referred to hereafter. 

We are oonoerned in these two oases with 
certain items of property which belonged to a 
Bengali gentleman named Kailash Chandar 
Bhattaoharji. 

This gentleman, on the 16th August 1910, 
in order to raise a loan of Bs. 25,000 mort- 
gaged three items of property to a mortgagee 
named Lala Bam Das. 

Those items of property were as follows: — 

1. Mauza Sherpur. 

2. Mauza Lalpur. 

3. The Christy Cotton Bailing Press. 

The Bank of Upper India, Limited, 
Meerut, which afterwards went into liquida- 
tion, had obtained in the year 1910 a simple 
money decree against Kailash Chandra 
Bhattaoharji and in execution of this decree 
the Bank got Mauza Sherpur brought to sale 
and it was purchased on the 20th January 
1913 by one Banarsi Das. 

That sale was held subject to the mortgage 
which had been executed by Kailash Chandar 
in the month of August 1910, 

In the month of June 1913 Banarsi Das, 
the auction-purchaser of Sherpur, redeemed 
the mortgage of the 16th August 1910 by pay- 
ing a sum of Bs. 2,885 to the mortgagee L. 
Bam Das. 

Kailash Chandar died on the 16th Septem- 
ber 1912. He left a Will bearing date the 
10th August 1911 and made bequests in favour 
of his widow and his four children. 

One of these children was B. Krishna 
Chandar Bhattaoharji who was appointed exe- 
cutor under the Will. 

Krishna Chandar Bhattaoharji took out 
probate of the Will on the 13th December 
1913. 

These are practically all the facts we have 
got to deal with in deciding the present oases. 


To return to F. A. No. 86 of 1923. This ap- 
peal arose out of a suit brought by two sons 
and a daughter of the deceased Kailash Chan- 
dar in order to avoid the sale which took place 
in execution of the simple money decree ob- 
tained by the Bank of Upper India against 
their father Kailash Chandar. 

The ground upon which these plaintiffs’ 
sought to avoid that sale was that the execu- 
tion proceedings had been taken behind their 
backs and at the time the order for sale was 
made they had not been parties to the record. 

The substantial defence which was set up 
by the defendants in that case, who included 
the Liquidators of the Bank of Upper India, 
was that the sale was perfectly valid and 
could not be set aside. It was pleaded that 
execution of the simple money decree against 
Kailash Chandar had begun in the latter’s 
lifetime and it was pointed out that after his 
death his son Krishna Chandar was made a 
party to the execution proceedings in place of 
his deceased father. 

It was claimed that Krishna Chandar, being 
the executor of his father’s estate, completely 
represented that estate in the execution pro- 
ceedings and that consequently there was no 
ground whatever upon which these plaintiffs 
were entitled to have the sale declared void. 

The Subordinate Judge, who dealt with this 
suit, Mr. Abdul Halim, dismissed the plaint- 
iffs’ suit. Ho was of opinion that in no way 
could the execution sale at which Banarsi Das 
purchased the property be deemed to be void. 
He was of opinion that in the execution pro- 
ceedings leading up to the sale the estate of 
the deceased Kailash Chandar was fully 
represented by the executor. 

The same question was in issue in the 
other suit out of which F. A. No. 334 of 1921 
has arisen. That suit, with which we shall 
have to deal presently, was a suit brought to 
enforce certain rights under the mortgage 
executed in the month of August 1910. 

The sons and daughter of Kailash Chandar, 
who were the plaintiffs in the suit which we 
have just been discussing, were impleaded as 
defendants in this mortgage-suit and they 
raised the plea that Banarsi Das, whose in- 
terest is now vested in all the plaintiffs in the 
mortgage- suit, could take no title under the 
purchase which he made in execution of the 
Bank’s decree. 
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The Subordinate Judge, who decided this 
particular case, Mr. P. K. Eay, repelled the 
contention that Krishna Chandar fully re- 
presented the estate in the execution proceed- 
ings. Mr. Bay was of opinion, that, although 
Krishna Chandar was without doubt the 
executor of his father’s estate at the time 
these execution proceedings were going on, he 
had not taken out probate and for that reason 
Mr. Bay seems to have thought that he did 
not fully represent the estate. 

On the other hand. Mr. Bay was of opinion 
that, notwithstanding this circumstance, it 
could not be declared that the sale in execu- 
tion of the decree was void. It was pointed out 
that, at any rate, one of the legal representa- 
tives of the deceased judgment-debtor was a 
party to those proceedings, namely, Krishna 
Chandar, and that the failure to cite as parties 
to the proceedings, the other representatives of 
Kailash Chandar amounted at most only to 
an irregularity whereby the sale in execution 
could not be treated as being void, but, at the 
best, voidable only. 

In deciding this matter the learned Subordi- 
nate Judge relied upon the principles laid 
down in the Privy Council ruling in Malhirjiin 
V. Narhari (1). 

Wo are quite satisfied that both Courts wore 
right in holding that this execution sale could 
notin any way be treated as a void sale. Wo 
prefer to follow the reasons given by Mr. Abdul 
Halim in his judgment and we have no 
hesitation in saying that in the execution pro- 
ceedings anterior to the sale of the property 
the estate of the deceased judgment-debtor was 
fully represented. It seems to us nothing to the 
point to say that Krishna Chandar, who un- 
doubtedly was his father’s executor, could not 
fully represent the estate at the time these 
jMC8bution proceedings wore going on because 
he had not at that time obtained probate of 
the Will. It is to be pointed out that every 
executor derives his title from the Will and 
not from the probate. The probate is indeed 
the only proper evidence of the executor’s 
appointment, but notwithstanding this it is 
clear that the executor represents the estate 
of the testator fropa the time of his death. 

(1) 26 B. 337 ; 6 0. W. N. 10 ; 2 Bom. L. R. 027 ; 
37 I. A. 3ia : 10 M. L. J. 868; 7 8ar. P. 0. J. 739, 


There is clear provision to this effect in sec- 
tion 179 of the Indian Succession Act which 
declares that the executor is the legal repre- 
sentative of the deceased for all purposest and 
all tho property of the deceased person vests 
in him as such. 

It is an admitted fact that probate of the 
Will was subsequently takenlout and, that 
being so we, who are dealing with the case 
now, must take it that Krishna Chandar has 
conclusively been proved to be tho executor 
of his father s estate, and that the estate of 
his father vested in him from the date of his 
father’s death. The probate which was sub- 
sequently taken out established the Will from 
the date of the testator’s death and is oon- 
olusive proof of the appointment of the exe- 
cutor ; and,* further, it is provided by law, 
that once probate is taken out by the executor 
all intermediate acts which he has done in 
connection with the estate of the testator are 
validated. 

It seems to us, therefore, to be impossible to 
say that the estate of the deceased judgment- 
debtor was not fully represented in these exe- 
cution proceedings. 

We may say here that we are not able to 
follow the view taken by a Bench of the Cal- 
cutta High Court in Lakhya Dasya v. 
Umakanto Chuckerbuiiy (2). 

At the same time, we recognise that 
the judgment of the other Subordinate 
Judge, Mr. Bay, also proceeds upon a correct 
principle and that, even had our opinion re- 
garding the nature of the executor’s position 
been other than it is, we should have agreed 
with Mr. Bay’s decision that the case ought to 
be dealt with upon the principles laid down in 
the Privy Council ruling to which we have 
referred. Wo take it, therefore, as being clear 
on all hands that the suit brought by the sons 
and daughter of Kailash Chandar for the pur- 
pose of having this sale set aside was bound to 
fail, and we hold definitely that the sale was 
not void but was a perfectly valid sale in 
favour of Banarsi Das. 

As held by tho learned Subordinate Judge 
Mr. Bay oven if wo were disposed to hold 
that the Will was voidable tho suit brought by 
the sons and daughter was barred by limita- 
tion. The period of limitation to set aside a 

(3) 2 Ind. Cas. 818 ; U 0* W. K. 366, 
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Bale of this nature is one year and that period 
expired lon^* ago. 

This finding, therefore, disposes of F. A. 86 
of 1923 which we must dismiss with costs to 
the respondent including in this Court foes on 
the higher scale, if any. 

We have now to come to the other case, 
namely F. A. 384 of 1921. 

We have already mentioned the fact that 
the plaintiffs in this case are said to represent 
the interest of Banarsi Das who purchased 
one of the items of the mortgaged property in 
the year 1913, 

We have also mentioned the fact that on 
the 3rd June 1913 Banarsi Das redeemed the 
mortgage which had been executed by Kailash 
Chandar on the 16th August 1910. 

The object of the present suit is to obtain 
the balance of this mortgage-money against 
the persons who have become subsequent 
transferees of the properties mortgaged other 
than the item of Sherpur which has come 
into the hands of the plaintiffs. 

The village of Lalpur, which was one qf the 
items of property mortgaged, was sold to one 
Kishori Lai who is now represented by the 
defendants Nos. 6, 7, 8 and 9 in this suit. 

The other item of the mortgaged property, 
namely, the Christy Cotton Baling Press, was 
sold to the defendant No. 5. 

The plaintiffs are claiming as representa- 
tives of the original mortgagee to recover out 
of the items mortgaged the sums which they 
are liable to contribute under the mortgage. 

One of the pleas which was raised on be- 
half of the 6th defendant, the present owner 
of that item of property known as the Christy 
Cotton Baling Press, was that the suit was 
time-barred. The validity of that plea depend- 
ed upon the question whether this Baling 
Press was to be treated as moveable or im- 
moveable property. 

In the mortgage-deed which was executed 
by the deceased Kailash Chandar he described 
this particular item of property in the follow- 
ing words : — 

“ Ek inanzil karkhana wa imarat mausuvia 
Christy Cotton Baling Press Meerut mai jami 
saman mukiliqa uske/' 

Bo far as we understand the case, the 5th 
defendant who has been impleaded, purchased 


the Baling Press, i,e., the machinery which 
goes to make up the Press, and has removed 
it to some place in the Punjab. 

The learned Judge of the Court below was 
of opinion that the machinery of this Baling 
Press had undoubtedly been mortgaged under 
the document in suit. But he was of opinion 
that the machinery was moveable property 
and that, consequently, Article 120 of the 
second Bohedule of the Limitation Act would 
apply. 

It is now argued before us that the decision 
of the Court below on this point was wrong 
and that the item of property described in the 
mortgage-deed in the language to which we 
have just referred ought to be treated as im- 
moveable property and not moveable property. 
After a full consideration of the arguments 
we are unable to entertain this contention. 

We would say, in the first place, that there 
is practically no evidence on the reeord which 
gives us any accurate idea as to how this 
Baling Press was set up at Meerut. 

There is no doubt a reference in the mort- 
gage-deed to a building or “ imarat, ** but if 
we look to the evidence in the case all we can 
find is this. One of the plaintiffs* witnesses, 
Wasiyat Ali, says : “ I saw the Christy Cotton 
Press for the first time at the end of 1913. 
The machinery was kept in the enclosure of 
Ganga General Mills." 

The only other witness who speaks about 
this property is one Mr, Damodar Das, Vakil. 
This gentleman is the Director of the Ganga 
General Mills. He has deposed that the Mills 
held on lease the land on which their build- 
ings were erected and it was stated by 
Mr. Damodar Das that his Company gave 
B. Kailash Chandar Bhattacharji a plot of 
land to keep his Cotton Baling Press on. 
Witness did not know the terms on which 
ground had been given to Bhattacharji. He 
says he was treated as a sub-tenant. In 
cross-examination the witness said that K. C« 
Bhattacharji had erected some building but 
that this building had not been completed. 

We are left, therefore, in doubt as to how 
this Press, which was set up in Meerut was 
located and, on such evidence as we have, do 
not see how we could possibly come to the 
conclusion that this Baling Press was im- 
moveable property. 



VOL. 78] 


INDIAN OASBS 


347 


MBGHBAJ V. BHATTAOHABJI 

We have been referred to the definition of 
the expression “immoveable property ” con- 
tained in the General Clauses Act of 1897, 
This definition has to be read along with the 
interpretation section of the Transfer of Pro- 
perty Act (section 3) and in particular we 
have to pay attention to the words in this 
latter section “ attached to earth.** 

We have mentioned already that there was 
no clear evidence before us that any building 
intended to shelter the machinery of this Bal- 
ing Press was ever completed. But even if we 
assume that there was such a building it would 
be difficult for us, in view of this definition, to 
hold that the machinery which has now been 
removed to the Punjab and which has been 
sought to be sold in order to satify the claim 
of those plaintiffs was in any sense immove- 
able property. 

We cannot decide this question on the 
English Law relating to Fixtures. We have to 
pay attention to the definitions in the Indian 
Statutes. 

If there was a building in existence inside 
which this machinery was sheltered it cannot 
be said that this machinery was attached to 
the building for the permanent beneficial 
enjoyment of the building itself as is contem- 
plated in clause (c) of the definition in sec- 
tion 3 of the Transfer of Property Act. 

It would be difficult in a case of this kind to 
speak of machinery being attached to a build- 
ing embedded in the earth for the beneficial 
enjoyment of the building. On the other hand, 
it would seem more natural to suppose that 
the building is really put up for the purpose of 
sheltering the machinery and protecting it 
from the weather. 

Nor, again, with reference to the definition of 
immoveable property contained in the General 
Olauses Act, is it possible to say that this 
■arachinery was permanently fastened to any- 
thing attached to the earth. 

Having regard to this definition and to the 
state of the evidence in the case we have no 
hesitation in saying that the learned Subordi- 
nate Judge was quite correct. 

It follows, therefore, that we cannot inter- 
fere with that portion of the decree which 
declares that the claim, in so far as it related 
to this machinery, was beyond time being bar- 
red by the six years* rule of limitation. 


We come then to the other part of the case. 
We have it that some of the defendants are 
the transferees of another item of the mort- 
gaged property named Lalpur. 

The Subordinate Judge was of opinion that 
these plaintiffs could only sell up Lalpur to 
the extent to which that item was liable 
under the terms of the mortgage. In other 
words, the Subordinate Judge, in accord- 
ance with the provisions of section 83 of 
the Transfer of Property Act, distributed the 
liability of the three items of property as they 
stood at the time of the mortgage. He was of 
opinion that the value of Sherpur which the 
plaintiffs purchased was represented by the 
figure Rs. 6,000. Lalpur he found was of the 
value of Rs. 6,000 while the Christy Cotton 
Baling Press was of the value of Rs. 26,000. 

Acting on this principle he has given plaint- 
iffs a decree for a certain sum as principal 
and a further amount as interest and directed 
that this amount be realised by the sale of the 
portion of the village of Lalpur sufficiently to 
satisfy the decretal amount. 

In appeal before us, however, the argument 
has been that the plaintiffs are entitled to 
throw the whole of the mortgage-debt upon 
Mauza Lalpur minus the share to which 
Sherpur is liable. 

The suit in substance is a suit for contribu- 
tion and the section which regulates the rights 
of the parties is section 82 of the Transfer of 
Property Act which lays down that, where 
several properties, whether of one or several 
owners, are mortgaged to secure one debt such 
properliies are, in the absence of a contract to 
the contrary, liable to contribute rateably to 
the debt secured by the mortgage after deduct- 
ing from the value of each property the 
amount of any other encumbrance to which 
it is subject at the date of the mortgage. 

There is in this case no question of a 
contract to the contrary and, conse- 
quently, applying the principle laid down 
in section 82, it is evident that the throe 
items of property wh’ch were mort- 
gaged under the mortgage of 1910 were 
liable each to satisfy a rateable propor- 
tion of the mortgage-debt, the ratio being 
in proportion to their respective values. 
We have already indicated the values of these 
properties as they stood at the time of the 
mortgage. Sherpur was of the valtte of 



348 


INDIAN OASES 


[1924 


LAXMIOHAND V. BAJIBAO 

B«. 6,030. Lalpur was of the value of Rs. 6,000 
and the Christy Cotton Baling Press was of 
the value of Rs. 26,000. 

It is, therefore, on the basis of the ratio so 
indicated that the claim of the plaintiiTs must 
bo decided. A case in which this principle was 
laid down is reported in Bhagwan Singh v. 
Mazhar AH Khan (3). 

The learned Subordinate Judge has held 
that the plaintiffs are entitled to recover from 
the present owners of Lalpur a share of the 
mortgage-debt calculated in accordance with 
the respective liabilities of the three items of 
property as defined in section 82 of the Trans- 
fer of Property Act. In our opinion this 
decision of the learned Subordinate Judge is 
perfectly correct and ought not to be disturbed. 
The only other ground which is mentioned in 
the grounds of appeal is one with regard to 
future interest. We imagine this plea has 
been taken under some misapprehension. It 
seems to us that the decree of the Court below 
provides for subsequent interest and subse- 
quent costs in the manner which is usual in 
the case of decrees for sale under O. XXXIV, 
r. 4 of the Code of Civil Procedure. The 
cross-obiection which has filed in this case 
relates to the point which wo have already 
decided in connection with F. A. No. 86 of 
1923. 

For the reasons already given, the cross- 
objection fails and is dismissed with costs. 

This appeal fails too and is dismissed with 
costs including in this Court fees on the 
higher scale. 

z. K. Appeal dismissed, 

(S) 28 ind. Oaa. S39 ; 86 A 272 ; 12 A. Ij. J. 894. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 419 op 1922. 

October 3, 1923. 

Present : — Mr. Baker, J. C. 

Seth LAXMICHAND -Plaintiff- 
Appellant 
versus 

BAJIRAO AND OTHERS— Defendants— 
Respondents. 

Limitation Act {IX of 1908), Art 97, llB^Lessee 
^Registered lea se^Disposse&sion'^ Suit for' damages^ 
Limitation, 

A suit by a lesfleo under a registered lease for 
damages for dispossession before the expiry of the 
period of lease, is governed by Article 116 and not 
Article 97 of the Limitation Act and the limitation 
runs from the date of dispossession. 

Appeal against the decree of the Additional 
District Judge, Betul, dated 31st July 1922, 
in Civil Appeal No. 42 of 1922. 

Mr. N, 0, Bose, for the Appellant. 

Mr. S. B, Gokhate, for the Respondents. 

JUDGMENT. — The sole question in this 
appeal is one of limitation. 

The respondents who wore malguzars had 
let their sir lands in 1912 for five years to ap- 
pellant and during the continuance of that 
lease they executed another lease of the 
same lands for eleven years to plaintiff-appel- 
lant on 18th September 1913. By the terms 
of this lease possession was to be given in 
April 1917 on the expiry of the first lease. In 
the meanwhile, on 6th April, 1914, the defend- 
ants’ village was sold in auction and they lost 
their proprietary' rights and became occupancy 
tenants of the land and thus incompetent to 
lease it for more than one year. 

The plaintiff remained in possession till Ist 
June 1917 when he was ejected by defendants 
and he sues to recover the premium paid for 
the lease with interest as damages. The silit 
filed on 17th January 1922 was dismissed by 
the first Court as time-brrrod, Article 97, 
Limitation Act, being held applicable. On 
appeal the decision was upheld by the Addi- 
tional District Judge, Betul. 

It is contended on behalf of the appellant 
that Article 116 applies and that limitation 
runs from the date the appellant was disposs- 
essed, 1st June 1917. The lease is register- 
ed, but being an agricultural lease is not 
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governed by the Transfer of Property Act. 
There can be no doubt that the respondents 
had a title to convey at the date of the lease, 
which was prior to their losing their proprie- 
tary rights. Morever, the appellant was actu- 
ally in possession under the former lease till 
June 1917. 

In view of the remarks of the Privy Council 
in Banuman Kamat v. Banuvian Mandur (l) 
it would appear that limitation would run 
from the date of actual failure of considera- 
tion, which in the present case is the date of 
dispossession, As to whether the case falls 
under Article 97 or Article 116 there are a 
very large number of decisions on both Arti- 
cles, some of which are rather difficult to 
distinguish. The case of MammikkiiUi v. 
Puzhcikkal Edom (2), quoted by the lower 
Appellate Court, is not a case of lease at all, 
but only of a license to out trees. As a 
matter of fact, none of the numerous cases 
quoted are precisely similar to the present 
case. 

In view of the fact that the lease is regis- 
tered, I am disposed to hold that the case is 
governed by Article 116, There can be no 
doubt that the lease is a contract and though 
being an agricultural lease it is not within the 
provisions of the Transfer of Property Act, it 
contains an express contract that the 
plaintiff shall remain in possession after the 
expiry of the present lease. 

It has been held that Article 116 applies 
to all registered contracts whether there is not 
an express provision in the Act for similar con- 
tracts not registered, cf. Multanmal v. Budhu- 
mat (3) and cases quoted therein. I am also 
distinctly of opinion that the plaintiff’s cause 
of action rests upon the registered contract 
and derives its vital force therefrom. 

It has been held in several oases that a 
registered instrument of sale or lease operates 
also as an executory contract to deliver posses- 
sion of the property to the vendee or lessee, 
such contract being deemed to be embodied 
in the sale or lease, and a suit for damages 
for breach of such contract is within Article 

(1) 19 0. 139; 18 1. A. 168 ; 6 Sar. P. 0. J. 91 ; 
9 Ind. Deo. (N. S.) 587. 

(2) 29 M. 863. 

(8) 61 Ind. Gas. 70 ; 28 Bom. L. R. 826 at p. 884; 
46 B. 966. 

I 0—32 


116 : cf. Mul Kumar v. Chaitar fdngh (4) 
and Zamindar of Vizianagram v. Behara 
Suryanarayan (6). The question of tho 
date from which limitation runs must be 
decided by reference to the Article under 
which the suit would have fallen if the con- 
tract had not been registered. That Article is 
of course Article 97 in the present case. 

I rely on the remarks of Fawcett, J., in 
Multanmal y , Budhuinal (3) supra, at page 334. 
I have already stated that, in view of the deci- 
sion of the Privy Council in Banuman Kamat 
V. Banuman Mandur (1), limitation will run 
from the date of dispossession in June 1917. 
This being so, the limitation applicable being 
6 years the suit brought in 1922 is not 
barred. 

The decrees of the lower Courts are, there- 
fore, sot aside and the suit remanded to the 
ffrst Court for determination of the other 
issues. Costs in appeal on respondents. 
Costs in the Courts below to abide the result. 

G. R. D. Suit remanded. 

(4) 80 A. 402 ; 5 A. }j. J. 480 ; A. W. N. (1908) 
186. 

(6) 26 M. 587 ; 12 M. L J. 249. 


SIND JUDICIAL 
COMMISSIONER'S COURT. 

Original Civil Suit No. 824 of 1993. 

Present Mr. Rupchand Bilaram, A. J. C. 
SHAMBAI AND another— Plaintiffs 
* versus 

GOVERDHAN and others —Defendants. 

Will— Bequest for'* Kam" wMJur void for 

uncertainty — Muidu Law — liegistered Will wMher etku 
be varied by unregistered document Sp.cific Relief Act 
(I o/1877), section 12^Whet/u'r plaintiffs hou^ tc 
claim all available consequtntial relief s-^Sait foi 
dt'claration Dust bequest for **DbArmaoa Kam‘* is void 
^Advocate-General whether necessary or proper party— 
Costs whether to come out of the estate when iestame^itorij 
directiofis effective, 

A bequest foe **Dharmaoo Kam'* is void for on- 
ceitainty. [p. 258, ool. 2.] 

[Indian and English case law on the subjeot re- 
viewed and disouseed ] 

The law does not require a oompulsory reglstra 
tion of a Will by a Hindu. There is, therefore, no bai 
to its terms being varied by an unregistered doou 
ment, even If it be a registered Will. [p. 268,001 2.] 
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Durga Prasad Singh t. Eafcndranath Bagchif 21 
Ind. Oaf. 760; 4 I. 0. 498; 180 W. N. 66; (1914) M. 
W. N. 1; 15 M. L. T. 68; 19 G. L. J. 95; 40 I. A. 228; 
26 M. Ij. J. 26 ; 16 Bom. L. R. 42 (P. 0.)i dlstia- 
guished. 

fn a fluit for deolaration that a bejiaest of a prop- 
erty !a void and for an injanotion against the 
trustees restraining them from spending income of 
the property in pnrsuanoe thereof, plaintiffs need net 
sue for possession of the property also. Section 42 
of Speoifio Belief Aot does not compel a plaintiff to 
sue for all the reliefs which could possibly be grant, 
ed or debar .him from obtaining a relief which he 
wants, unless, at the same time, he asks for a relief 
which he does not want. [p. 254, ooU 1 and 2.] 

In a suit of this nature, the Advooate-General is a 
proper party, though not a neoessary party, [p. 256, 
ool. 2.] 

Where a litigation owes its origin to the fault of 
the testator by reason of the testamentary directions 
being vague or uncertain in law or fact, the costs of 
all parties should be awarded out of the estate of the 
testator, [p. 265, col. 2.] 

liamkamal v. Syam Sunder, 76 Ind. Oas. 41 ; 87 0. 
Ij. J. 482, followed. 

Charter v. Chafer, (1874) 7 H. L. 364; 48 L J. P. 
73 ; Srinihash Das v. Manmohini Dasi,, (1906) 8 O.Ii J. 
224 at p. 285 ; Aghore Nath Muherji v. Kamini Dasi, 
6 Ind. Gas. 664; 11 G. Ii. J. 461; Dinhai v. Nuscrwanji, 
28 Ind. Gas. 481 ; 14 S* L. R. 908. followed. 

Mr. Fatehohand Assudamal, for the Plaiob- 
iffg. 

Messrs. Motiram Idamal, Dharam Das Ttuu 
wer Das and KalumoJ Palumal, for the 
Defendants. 

JUDGMENT. — This is a suit for a deola- 
ration that the trusts created by the deceased 
Visram Oka by h^s Will, dated 29th January 
1921, and by his subsequent codicil, dated lOth 
March 1912, in favour of “ Dhamiaoo Kama 
or Kain” is void for unoerbainty and for an 
injunction restraining the trustee from apply- 
ing the trust money to such objects. 

The two plaintiffs are the daughters of the 
testator. Defendants Nos.l (a) to (o) and defend- 
ant No. 2 are his nephews, being the sons of 
his brother Tokersi who died shortly after the 
testator. Defendant No. 3 is the husband of 
plaintiff No. 2, and the brother of plaintiff 
No. I’s deceased husband. He is also one of 
the five trustees ap(X)inted as such under the 
Will of the testator and now in sole manage- 
ment of the estate, three of the five trustees 
being dead, and the fourth trustee being non 
compos mentis. The testator has no other 
heirs or near relations interested in the 
management of the estate. 


The Will, which is written in the Sindhi 
language by a bond-writer and executed by 
the testator in Oujrati characters, contains 
inter alia the following directions : — 

“ I declare and make this Will that after 
my death Seth Haji Mahamed, Tokersi 
Uka, Jethalal Kalianji, Tulsidas Behar 
and Tikamji Bogha will take my immove- 
able property described above as trustees 
(on trust) under their care and manage- 
ment Out of my half share in the 

property bearing S. No 37 Sheet E 26 
the trustees will utilize Bs. 15 every 
month in any ''Dharmaoo Kaman** They 
will give Bs. 10-0-0 every month to my 
elder daughter Javherbai and Bs. 10 
every month to my younger daughter. 
The surplus if any will be paid by them 
to my wife Sakerbai during her lifetime 
out of which she will spend money on 
account of repairs to the said property 
and also pay taxes, etc., therefor. After 
my wife Sakarbai*s death the trustees 
above-named will pay Bs. 20 to my 
daughter Javherbai and Bs. 20 to my 
younger daughter Hhambai every month. 
Out of the surplus of rent if any the 
trustees named above after defraying 
the expenses on account of repairs and 
paying the amount of taxes will utilize 
the whole balance in " Dharmaoo 
Kaman** in such manner as they deem 
fit.*' 

The codicil, which is written in Gujrati in 
the handwriting of Tulsidas Behar one of the 
five trustees, referred to above, and is execut- 
ed by the testator and attested by all the 
witnesses in Gujrati oharaoters, inter alia pro- 
vides as under; — 

‘'Besides this, I have made a separate 
registered Will. According to its writing 
1 have awarded to my wife share. If 
the persons of my family trouble the' 
trustees or my wife in so doing, then 
the rent of my half share of the house 
to be distributed in three parts, oae 
Javherbai, one Shambai, one for my wife. 
If my wife dies, then her share to be uti- 
lized by the trustees. in ** Dharmaoo 
Kamr 

It is in evidence that the father of the 
testator migrated to Karachi from Kathiawar 
and that the testator did not know how to 
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read and write Sindhi, that he used to speak 
in Gujrati language, and that he did not know 
how to speak in Sindhi well : Jethalal, Ex. 5, 
lines 25 to 40. 

The estate of the testator has been the 
subjeot-matter of previous litigation in this 
Court. In suit No. 96 of 1913 defendants 
Nos. 1 (a) to (c) olaimed the whole property 
left by the testator by right of survivorship, 
oontending that the deceased formed member 
of a joint Hindu family with his brother 
Tokersi and that the property left by him was 
joint family property which could not be 
disposed of by him by a Will. Both the Will 
and the codicil were expressly put in issue 
in this suit and were held to be valid, the 
deceased having been hold to be separate from 
Tokersi. All the parties to the present suit 
were parties to that suit. An appeal was 
preferred by defendants Nos. 1 [a) tol (c) 
against the decision of the lower Court but 
was subsequently withdrawn. 

Another suit being suit No. 119 of 1916 was 
filed by the trustee defendant No. 3 against 
defendants Nos. 1 (a) to (c) for an account of 
the half share of the rents of plot No. 37 due 
to the estate of the deceased. This suit 
resulted in a compromise, by which the prop- 
erty was divided. in two shares by metes and 
bounds and the trustee put in possession of 
bis specific share. 

In both suits, Nos. 96 of 1913 and 119 of 
1916, the words “ Dharmaoo Kaman ** in the 
Sindhi Will and the words “ Dhwrm^fio Kbm ” 
in the Gujrati codicil were translated by the 
Court Translator as charitable purposes,” 
'' charitable ” being used in the popular sense 
and not in the technical sense in which it is 
used in English law. The plaintiffs based 
their plaint on the English translation and 
asked for a declaration that the trusts being 
for charitable purposes were void for uncer- 
tainty. At the hearing, the plaintifis were 
permitted by the Court to amend their plaint 
by substituting the words “ Dharmaoo Kam ” 
in place of the words charitable purposes.” 

The chief contending defendants are defend* 
ants Nos. (a) to (c) and defendant No. 2, the 
sons of Tokersi, defendant No. 3, having adopt- 
ed neutral position. The contentions raised 
by the parties are embodied in the following 
issues raised by the Court ; — 


1. Was the codicil executed by Visram Uka 
on 10th March 1912 ? 

2. If so, is it valid under the Law ? 

3. Are points referred to in issues 1 and 2 
res judicata ? 

4. Did Visram Uka make disposition of 

S. No. 37 S. S. A. 26 as shown in paras. 5 and 
6 of the plaint ? 

6. Is the bequest by Visram Uka for 
“ Dharmaoo Kam ” void for the want of 
certainty ? 

6. Is the question of bequest for “ Dhar- 
maoo Kam ” res judicata in view of decisions 
in suits Nos. 119 of 1916 and 96 of 1913, and 
374 of 1916 ? 

7. Are the plaintiffs estopped from oontend- 
ing that the bequest by Visram Uka for Dhar- 
maoo Kam is void and unenforceable (covers 
para. 8 of the written statement) ? 

8. Is the suit of the plaintiffs barred under 
Order II, rule 2, Civil Procedure Code? 

9. Can the suit lie as framed for declara- 
tion and injunction only or should the 
plaintiffs sue for possession also ? 

10. Is the plaint insufficiently stamped ? 

11. Is the Advocate-General or the Col- 
lector of Karachi a necessary party to the 
suit ? 

12. General. 

Issue 2\o, 5. The main issue in the suit is 
issue No 5, the point for decision of the Court 
being whether a bequest for the surplus rents 
being utilized in “ Dharmaoo Kaman ’* in the 
Sindhi Will or the share being utilized in 

Dharmaoo Kam ” as the trustees may 
deem fit in the Gujrati codicil is void for 
uncertainty.” 

There is no dispute that Kaman ” in 
Sindhi and Kam ” in Gujrati means objects 
or works. 

“ Dharmaoo ” is the adjective ol “ Dharam'* 
and is derived from Sanskrit. 

Bequests in favour of Dharam ” have 
been the subject of judicial decisions from the 
year 1842, and, except for the solitary dissent- 
ing note of Mr. Justice Subramania Ayyar, a 
Hindu Judge, in Parthasarathy Pillai y 
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Thiruvengada Pillai (1), it has })eea consistent- 
ly hold by the different High Courts in India 
that a bequest to Dharam is void for uncer- 
tainty. 

Beference may be mado to Shihachander 
Mullick V. Sreemutty Treeporah Saomdry 
Dossee (2) where a bequest to Dharam was 
translated as a gift for pious acts to procure 
future bliss ; Advocate-Ge^icral v. Damodhar 
(3), where Dharam Khate\ was said not to 
be equivalent to the term "charity'' as defined 
in the Courts of Equity, and to imply per- 
formance of acts considered meritorious in the 
Hindu religions many of which could by no lati- 
tude of construction bo brought within the term 
"charity” as used in the English oases. Premjt- 
van Tulsidas v. Den Kuverbai (1859) (4), 
where Dharma was said to include a great- 
er number of objects which came within the 
meaning of the word "benevolent” as con- 
tradistinguished from "charitable” as used 
in English decisions. Devshankar N'arainhhai 

V. Matiram Jageshvar (5), where F'ulton, J., 
held that in a purely discretionary matter 
of this kind the earlier decisions must prevail 
in settling the Law, and set aside a bequest 
in favour of " Dhmrmada " as uncertain and 
the Privy Council ruling in Bunchoredaa v. 
Parvatibai (6), where their Lordships referred 
to the definition of “ Dharama " given in 
Wilson s Dictionary as meaning "Law, virtue, 
legal or moral duty” and held that the lan- 
guage of Lord Eldon in the leading case of 
Mortce v. Bishop of Durham (7) applied as 
strongly, if not more so, to Dha/ram as to the 
words used in the English oases. 

The remarks of Lord Eldon at p. 539 of 
the report, and referred to above, are as 
follows 

"As it is a maxim, that the execution of a 
trust shall be under the control of the 
Court, it must be of such a nature, that 
it can be under that control ; so that the 
administration of it can be reviewed by 

(1) 30 840 ; 17 M. L. J. 879 ; 2 M. L. T. Pj8. 

(2) (1842) Fulton 98 ; 1 Ind. Deo. (0. B.) 708. 

(3) (1862) Ferry 0. Oas. 527 ; 4 Ind. Dso. (0. 8 ) 
481. 

(4) 1 B. H. 0. B. 76 N. 

(6) 18 B. 136 ; 9 Ind. Deo. (N. 8.) 699. 

(6) 26 I. A. 71 ; 23 B. 726 ; 1 Bom. L. B. 607 ; 3 0. 

W. N. 621 ; 7 Bar. P. 0. J. 643 ; 12 Ind. Deo. (N. S.) 
486 (F. C.). 

(7) (1905) 10 Yes. 622; 7 B. B. 282 ; 32 B. B. 947. 


the Court; or, if the trustee dies, the 
Court itself can execute the trust. A 
trust, therefore, which in case of mal- 
administration could be reframed, and a 
due administration directed, and then, 
unless the subject and the objects can be 
ascertained ; upon principles, familar in 
other cases, it must bo decided that the 
Court can neither reform mal- administra- 
tion, nor direct a duo administration." 

According to this rule, the Court has to 
determine whether the objects of the trust 
are so certain as to make it possible for the 
Court to control the adminisstration of the 
trust, if not the trust is ill-declared and must 
fail. 

This rule is, however, subject to an excep- 
tion, it being established that a trust for 
charity or for charitable objects shall not fail 
on account of the uncertainty of its objects 
being used not in its popular sense but in its 
technical sense as moaning objects which are 
either enumerated in the now repealed Statue 
of Elizabeth (43 Eliz. C. 4) or which fall 
within the spirit and intendment of that Act 
liberally construed. 

In the Bishop of Durham's case (7), a 
bequest in trust for such objects of benevol- 
ence and liberality as the trustee in his own 
discretion should approve was held to be in- 
valid for want of certainty of the objects of 
the trust. On the same principle, a bequest 
for obaritable or philanthropic purposes Re- 
Madcuff (8), a trust for purposes " most 
conduBoive to the good of religion in this 
diocese ” in Most Reverend Robert Dunne and 
James Byrne (9), a bequest for " patriotic 
purposes, objects and such charitable institu- 
tions as the trustees think fit,” in National 
Provincial and Union Bank of England^ Ltd, 
V. Tetley (10), have been held invalid under 
the English Law. A bequest to be disposecr 
of in a righteous manner or in a pious and 
charitable way in Nanalal Lallubhoy v, Hur- 
lochund Jagiisha (11), a bequest for "'Sarakam” 
in Bai Bapi v. Jamnadas Jlathisang (12), 

(8) (1896) 2 Ob. 451 at p. 468 ; 65 L. J. Ch 700 ; 
74 D. T. 706 ; 45 W. R. 154, 

(9) (1912) A. 0. 407 ; 81 L. J. P. 0. 202 ; 106 L. 

T. 894 ; 28 T. L. U. 267. 

(10) (1928) 1 Oh. 268 ; 92 L. J. Cb. 861, 

(11) 14 B. 476 ; 7 Ind. Deo. (N. 8.) 779. 

(12) 22 B. 774 ; 11 Ind. Deo. (N. 80 1100. 
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a bequest for “ popular or useful purposes ” in 
Trikamdas v. Haridas (13), a bequest for 
** good words ” in (xokool/iath Guha v. Issur 
LorJiun Boy (14), a general endowment for the 
worship of GoJ without specif ying the Deity 
for whose benefit the endowment is to 
take effect,” in Chandi Char an v. Haribola 
Vas (15), a bequest for “ spread of Hindu reli- 
gion” in Venkata Narasinbha Bai v. Subba- 
rao (16) have been held to be invalid in 
Indian Courts, 

On the strength of the translation made by 
the Court Translator in the previous proceed- 
ings, the learned pleader (or the defendants 
Nos. 1 (a) to (o) and defendant No. 2 contend- 
ed that the bequest being for charitable 
objects or purposes was valid. The words 
“ charitable objects ” have been used in the 
translations both of the Sindhi Will and the 
Gujrati codicil in their popular sense. In the 
English language the word “charity” in its 
popular widest sense is probably incapable of 
definition, In re Kottage Jones v. Palmer (17) 
and includes all good affections men ought to 
bear towards each other, as per Master of the 
Bolls in the Morrice v. Bishop of Durham (18). 
**Dharma* likewiso includes all objects of 
charity or of religion in this wide sense, and 
perhaps something more. In Sarat Chandra 
Ghosh V. Pratap Chandra Ghosh (19) where 
the words “ Dharma Kama Arthe " and 
"Dharama deshe'" were officially translated 
as religious acts and religious purposes, Chou* 
dhari, J., a Hindu Judge, observed that in 
Bengali these words connoted more than 
religious acts or religious purposes. The 
objects of a bequest for Dharma are too vague 
and indefinite and would include every possible 
object of benevolence whether religious or 
otherwise. In the oindhi dictionary, Dharma" 
is said to mean “justice, piety, virtue, duty, 
religion, faith, honesty, the customary obser- 
vances of caste, sect, etc., charity, alms.” It 

(13) 31 B. 683 ; 0 Bom. L. B. 660. 

(14) 14 0. 332; 11 Ind Jur. 334 ; 7 Ind. Deo. (N.B.) 
147 

(15) 61 Ind. Gas. 316 ; 46 0. 961 ; 39 0. L. J. 366; 
33 C. W. N. 646. 

(16) 73 iDd. Gas. 991 ; 46 M. 300 ; 17 L. W. 81 ; 
(1938) M. W. N. Ill ; (1938) A. I. B. (M.) 376. 

(17) (1896) 3 Oh. 649 at p. 666; 64 L. J. Oh. 696; 
13 R. 671; 78 L. T. 369; 44 W. B. 33. 

.18) (1804) 9 Yea. 399 at p- 404; 33 E. B. 666. 

(19) 31 lod. Gas. 194; 40 0. 333. 


has practically the same meaning as contain- 
ed in Wilson’s dictionary which was accepted 
by Their Lordships of the Privy Council in 
Eunchoredas case (6). Similarly, in the Guj- 
rati dictionary "Dharama" is said to mean 
“ a sacred obligation or duty ; almsgiving, 
charitable acts and offices; alms, charities bes- 
towed; virtue; moral or religious merit (result- 
ing from good acts).” 

The use of the words *'Dharmaoo" or 
'*Dharmada Kama" or “ Dharmarihe’ does not 
make the bequest loss uncertain than a bequest 
tor Dharma. In Gurdit hingh v. 6/ier btngh (20) 
the Punjab Chief Court held that there was 
no difference between “ Dharma ” and 
“ Dharma Artha,'* 

In Suit No. 195 of 1918 bakiro Bamji y, 
Valabdas (21), recently decided by this Court 
in the exercise oi its Original Jurisdiction, 
Aston, A. J. C., held that a bequest in favour 
ot “ Dharmada Kam ” in a Will made in the 
Gujrati language was void for uncertainty, in 
the present case tlie testator who knew 
Gujrati has used the expression “ Dharmaoo 
Kam " both in the ►Dindhi Will and in the 
Gujrathi codicil, and it may safely be con- 
sidered that he intended to use the words in 
the Sindhi Will in the same sense as he used 
them in the subsequent Gujrati codicil, 1 hold 
that the bequests tor “ Dfuirmaoo Kara ’ in 
the Sindhi Will as also the Gujrati codicil are 
void for uncertainty. 

Issues Nos, 1 and 2. It is now admitted 
that the Will and the codicil have been duly 
executed and that they were held proved in 
Suit No. 96 of 1913. It is, however, con- 
tended that the codioil is not valid as it pur- 
ports to vary the terms of the Will which is a 
registered document. Reliance has been 
placed on Durga Prasad tSxngh v. Bajendra- 
nath Bagchi (22). There is no substance in 
this objection. The law does not require the 
compulsory registration of a Will by a Hindu. 
There is, therefore, no bar to its terms being 
varied by an unregistered document. 1 bold 
on issue No. 1 that the codicil was duly 
executed and on issue No. 2 that it is valid. 

(30) 14 Ind. Caa. 247; 63 1 \ W. R. 1912 ; 106 P. 
L. R. 1912; 78 1 \ R. 1919. 

(21) 76 Ind. Oftfl. 209. 

(33) 21 Ind. Gaa. 750 ; 41 G. 498 ; 18 G. W. N. 
66 ; (1914) M. W. N. 1 ; 15 M. L. T. 68 ; 19 0. L. J. 
95 ; 40 1. A. 328 ; 36 M. Ii. J. 36 ; 16 Bom. L. R. 43 
(P.O.). 
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Issue No, 3. This issue has been given up. 

Issue No. 4. The original Will has now 
been traced and is Ex. No. 9. There is now 
no dispute as to its terms. I hold on this 
issue in the affirmative. 

Issue No. 6. Suit No. 119 of 1916 was filed 
by the trustee defendant No. 3 against defen- 
dants Nos. 1 (a) to (c) for recovery of rent. 
The plaintiffs were not even parties to that 
suit. 

Though all the parties to the present suit 
were parties to suit No. 96 of 1913, the point 
at issue in that suit was the right of Visram 
to bequeath his property by a Will. It was 
contended that lie was joint with his brother 
at the time of his death and that the property 
was joint family property. The Court held 
against the plaintiffs. The question whether 
any particular bequest contained in the Will 
Of in the codicil was not put in issue either 
expressly or impliedly in either of the two 
suits. It cannot, therefore, operate as res 
judicata. 

It is admitted that suit No. 374 of 1916 
referred to in this issue has no bearing to the 
present case. 

I, therefore, hold on this issue in the negative 

Issue Xo.l. In his opening address the learned 
pleader for defendants Nos 1 (a) to (c) faintly 
urged that as the plaintiffs did not dispute the 
validity of the alleged charitable bequests, 
prior to the compromise in suit No. 119 of 
1916 the defendants were induced to enter into 
the compromise. He, however, did not lead 
evidence on this point or press the issue. 
Plaintiff No. 1 was a minor at the time and, 
so far as she is concerned, she cannot be said 
to have stood by and thereby prejudiced 
the defendants by her silence. There is no 
substance in this issue. I hold on this issue 
in the negative. 

Issue No. 8 . This issue has been g.ven up. 

Issues Nos. 9 and 10 . It is urged that the 
suit as framed for a declaration that the 
bequests are void, and for an injunction 
against the trustee restraining him from 
spending money for Dharmaoo objects is 
incompetent, and that the plaintiff s must sue 
for possession of the property also. There is no 
force in this contention. As pointed out by 
Mukerji, J., in Bamkamal v. Syam Sun- 


dar (23), section 42 of the Specific Belief Act 
forbids a suit for a pure declaration without 
further relief but it does not compel a plaintiff 
to sue for all the reliefs which could possibly 
be granted, or debar him from obtaining a re* 
lief which he wants, unless at the same time 
he asks for a relief which he does not want. 

The property is in the possession of the 
trustee who holds it for the true owner. If 
the trust fails, the property, which is the 
subject of the trust, is undisposed of and, as 
said by Master of the Bolls in the Bishop 
of Durham's case (7) : “ The benefit of such 
trust must result to them to whom the 
law gives the ownership in default of 
disposition of the former owner.” The 
plaintiffs are the heirs of the deceased Visram 
being his only daughters. The trustee is pre- 
pared to hand over the property to the plaint- 
iffs if it be held that the bequest for “ Dhar- 
maoo Kam ” is void. Under the Will and the 
bequest the plaintiffs have been given certain 
limited interest in the rents of the property 
in question, and are said to be in joint posses* 
sion of the property. The estate has not yet 
been administered (Jethalal, Ex. 6, line 12). 
The trustee could himself have applied for the 
oonstruction of the clause in question. He 
having failed to do so, it was open to the 
plaintiffs, who are the persons affected by the 
clause, to ask for the necessary declaration or 
for construction of the relative clause in the 
Will. 

So long as the estate is in the hands of the 
executor and the administration of the estate 
has not been completed, a party affected by 
the Will has a recurring right to move the 
Court for the construction of the Will. 

The plaintiffs have a right to ask for a 
declaration that the bequest to Dharmaoo 
purposes is void. They are content with this 
declaration and the injunction which they 
have claimed. 

It is not necessary for the plaintiffs to sue 
for possession of the property. I hold that the 
suit can lie as framed and is properly stamp- 
ed. 

Issue No. 11. It appears that the point 
whether the Advocate-General is a neces- 
sary party or a proper party to a suit of 
this nature has not been decided in any 
reported Indian decisions. Ho was made 

(Sii) 75 lad. Oas. 41 ; 87 0. L. J. 482. 
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a party in Gursondaa Oovindji v. Vundhra 
Vandas (24:), which went up to the Privy 
Oounoil, the Privy Council decision being 
reported in Bunchoredas v, Farvatibai (6). 
He has also' been made a party in two or 
three other reported oases, the last case cited 
at the bar being the case of Santanor Boy v. 
The Advoacte’ General of Bengal (25). 

In the majority of the Indian deci- 
sions cited at the bar the Advocate-Gener- 
al has not been made a party. In India 
the Advocate-General corresponds to the 
Attorney-General in England, cf. Advocate- 
General of Bombay v. Adamji (26). Like the 
Attorney-General in England, the Advocate- 
General, is the protector of all the persons in- 
terested in a charity fund. As such, he is no 
doubt a proper party to a suit of this nature, 
and where he applies to be made a party, the 
Court would join him as such, and provide for 
his costs out of the estate. It does not, how- 
ever, follow that he is a necessary party to 
such a suit or that the suit must fail unless 
ho is made a party to the suit. The trustee 
lepresents the estate and it is his primary 
duty to represent the case of charity before 
the Court. The next of kin who are interested 
in the wishes of the testator being carried out, 
are also parties to the action and the learned 
pleaders appearing for them have very ably 
placed the case of charity before the Court. 

The only authority which I am able to 
find on the point at issue is a passage in Hals- 
bury’s Laws of England, Vol. 4, paragraph 672, 
where it is said that the Attorney-General 
is “similarly a necessary party when the ques- 
tion is whether a particular bequest is charit- 
able ” and the reference relied on in support 
is Cook V, Ditckenfield (27). The ruling not 
being available in the Birdwood Law Library 
the learned pleaders for the plaintiffs have 
supplied me with a transcript of the ruling 
which does not, however, show that the At- 
torney-General was held to be a necessary 
party to the proceedings, though he was a 
party to the proceedings. In several subsequent 
reported English rulings the Attorney-General 
does not appear to have been made a party. 
Any decision to which he is not a party will 

(S4) 14 B. 481 ; 7 Ind. Dm. (N. B.) 784. 

(36) 63 lad. Oas. 198 ; 48 0. 134 ; 83 0. L. J. 468 ; 

35 a W. N. 84a 

(36) 80 B. 434 ; 8 Bom. L. R. 666. 

(37) (1748) 3 Atk. 663 at p. 664 ; 36 B. R. 787. 


not bind him, and it is open to him to have 
the question reagitated again either in a suit 
instituted by him or in a suit filed by any two 
members of the public interested in the alleg- 
ed charity, under his sanction. I am of opinion 
that though he is a proper party, he is not a 
necessary party to such an action. The Court 
would, in the exercise of its discretion, no 
doubt join him as a party in proper oases. 
I am further of opinion that the pre- 
sent case is, however, not a 6t case 
for exercising that discretion and ordering that 
the Advocate-General be joined as a proper 
party. 

The question now at issue was litigated in 
the Bombay High Court seventy years ago, 
and the decision then given has been oonsis- 
tently followed in the Bombay Presidency. It 
has been accepted by their Lordsliips of the 
Privy Council and adopted by other High 
Courts, in Fakiro Bamji v. Valabdas (21), 
of this Court which was instituted with the 
sanction of the Collector of Karachi in the 
exercise of his delegated powers as Advocate- 
General, the same view has been adopted by 
Aston, A. J. C. 

Issue No, 12. I hold on this issue in the 
negative. 

I hold that the plaintiffs are entitled to a 
declaration that the bequests for Dharmaoo 
objects are void and an injunction restraining 
the trustee from spending any money for 
such objects. 

It is usual to award costs out of the estate 
of the testator where the litigation owes its 
origin to the fault of the testator by reason 
of the testamentary directions being VEbgue or 
uncertain in Law or fact : Charter v. Charter 
(28), Srinibada Das v. Manmohini Dasi (29), 
Aghore Nath Mukerji v. Kamini Dasi (SOX 
Suit No. 82 of 1914 Dinbai v. Kitsserwanjee 
(31). I order that the costs of all the parties 
as taxed by the Clerk of the Court do come 
out of the estate. 

P. M. A. Suit decreed, 

(28) (1874) 7 H. L. 364; 48 L. J. P. 78. 

(39) 8 0. L. J. 334 at p. 335. 

(80) 6 Ind. Gas. 564; 11 0. L. J. 461. 

(31) 38 Ind. Oaa. 481 ; 14 8. L. R. 203. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First CmL Appeatj No. 22 of 1921. 

November 15, 1923. 

Present ; — Mr. Wazir HasBan, A. J. 0., 
and Mr. Neave, A. J. C. 

Must. BACHHPALI AND anottibr 
—Plaintiffs — Appellants 
versus 

Must. CHANDBSSARDI and others— 
Defendants— Eespondents. 

Bindu Law— Joint family ~Sepa.ration—Boiicc of 
separation to co-parcencrs, wlucther ' essential ^Qains 
made Irtf performance of religious services^ if can he 
partitioned— *0ivil Procedure Code (Act V of 1908). s, 0 
— Gains made hy helping religious ceremonies ^Huit of 
civil nature. 

Separation is an act of individual volition and 
does not depend for its efieot on the consent or 
agreement of the other oo-paroeners. [p. 367, ool. 1.] 

For the severance of Interesti notice to other oo* 
paroenera of the intention to separate unequivocally 
expressed is not a condition precedent, fp. 267, 
ool. 1.] 

The gains made by helping clients in the perform, 
anoe of religious oeremonfes oonneoted with the river 
suoh as bathing, oSeilng flowers, etc., at chauhis are 
property in law, and a suit for a share in the business 
resulting in suoh gains is maintainable as a claim of 
a civil nature within the meaning of a. 9 of the Code 
of Civil Procedure, [p. 260, ool. 1.] 

Narain Lai Gupta v. Ohulhan Lai Gupta, li lud. 
Oas. 677 ; 16 0. L. J. 876 at p. 879, and Bhagwan 
Din V. Mani Bam, 6 O. 0. 226, distinguished- 

Appeal against the decree of the Additional 
Subordinate Judge, Fyzabad, dated the Slab 
January 1921. 

Messrs. Wasim, Wasi Hasan and hntiaz 
Ali, for the Appellants. 

Messrs. A, P, Sen, G, N, Misra, Niamat 
Ullah, Ali Zaheer, and Har Gohind Dayal, for 
the Respondents. 

JUDGMENT. — The appellants were the 
plaintiffs in the Court below. Their suit for 
the recovery of possession of certain properties, 
moveable and immoveable, has been dismissed 
by the learned Additional Subordinate Judge 
of Fyzabad by his decree, dated the Slst 
January 1921. Mt. Baohhpali, plaintiff No. 1, 
claims a half share in the properties in suit on 
the ground that that share in the property be- 
longed to her husband, Anand Bahadur, who 
died on the 24bh June 1911 and on-his death it 
devolved upon her by right of inheritance. 
The chief defence to this suit was, that Anand 


Bahadur was a member of a joint family at 
the time of his death and the properties in 
their entirety devolved by right of survivor- 
ship on Bamesher Prasad, nephew of Anand 
Bahadur. Mt. Ghandesardei, defendant No. 1, 
is the mother of Bameshar Prasad and is the 
chief defendant to the suit. The other defend- 
ants are transferees. Bameshar Prasad died 
on the 24th December 1911. The learned 
Subordinate Judge has held that Anand 
Bahadur was not a separated member of the 
family and that, on the other hand, he died in 
a state of jointness and, consequently, Bame- 
shar Prasad succeeded to the properties in 
suit by right of survivorship. 

The main question in the appeal is, was 
Anand Bahadur a separated member of the 
family at the time of his death ? Our 
conclusion is that be was. On this part of the 
case there are hardly any facts in controversy. 
The chief question argued at the hearing of 
the appeal is one of the legal inference to be 
drawn from those facts. On the 3rd April 
1911 Anand Bahadur instituted a suit for 
partition of the joint family properties against 
his minor nephew Bameshar Prasad. Bame- 
shar Prasad's mother, Mt. Ohandessardei, 
was his guardian appointed by the District 
Judge of Fyzabad in 1903 (Ex. A.-b4). She 
was consequently the guardian of her minor 
son in the suit brought by Anand Bahadur. 
In paragraph 6 of his plaint, Anand Bahadur 
stated ; ** that he asked the defendant and 
his mother, Mt. Chandessardei, several times 
to partition the share of the plaintiff but 
to no effect.” In paragraph 8 he said that in 
the properties mentioned in the lists attached 
to the plaint he had a moiety of share and the 
other half belonged to the defendant. In 
paragraph 9 he said that the parties were 
equally liable for the debts due from the joint 
family given in list A. The relief for which 
he prayed was, “ that a decree for recovery of 
the half share of the joint property in list A 
attached to the plaint be passed in his favour.” 
Several dates for the hearing of this suit seem 
to have been fixed. Anand Bahadur, however, 
died before any written statement was filed 
on behalf of Bameshar Prasad. Anand Baha- 
dur also executed a Will on the 11th May 
1911. In this Will he stated that all the 
moveable and immoveable property in his 
and in his nephew's possession belonged to 
them in equal shares. He further stated that 
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he had 'asked his nephew and his motiher to 
make a partition and that he had filed a suit 
against Eameshar Prasad for the partition of 
his share. He also stated as an accomplished 
fact that he had separated from Bameshar 
Prasad after the filing of the suit. By this 
Will he makes a gift of his entire share in 
these properties to his wife Mt. BaohhpaTi, 
the plaintiff of the present suit, and he also 
authorises her to prosecute her suit for 
partition and to obtain a decree therein (Ex. 1). 
Mt. Bachhpali applied to be made a plaintiff 
in that suit in place of her deceased husband. 
Her application was rejected finally by this 
Court on the ground that there had been no 
partition at the date of the suit and that, con- 
sequently, there was nothing which could 
devolve upon her on the death of her husband. 
On these facts it is difficult for us to under- 
stand how the learned Additional Subordinate 
Judge could have come to the conclusion that 
Anand Bahadur died in a state of jointness. 
His view seems to be that there could be no 
separation in status unless the intention to 
separate is also intimated to the other co-par- 
ceners. He holds that the notice of the 
plaint of Anand Bahadur is not proved to 
have reached Bameshar Prasad or his guar- 
dian, Mt. Chandesardei. We are clearly of 
opinion that, for the severance of interest, 
notice to other co-parceners of the intention 
to separate unequivocably expressed is not a 
condition precedent. It is true# that in most 
of the cases decided by their Lordships of the 
Privy Council, other coparcenors bad notice 
as a matter of fact, but the authorities clearly 
lay down that the separation is an act of in- 
dividual volition and does not depend for its 
effect on the consent or agreement of the 
other co parceners. Becent decisions 61 the 
Privy Council on the point under considera- 
tion are Girja Bai v. Sadashiv Dhundhiraj (1), 
Kawal Nain v. Parbhu Lai (2), Bamalinga 


(1) 87 Ind. Gas. 891 : 48 I. A. 161 : 90 0. W. N. 
1085 ; 14 A. L. J. 899 ; 90 M. L. T. 78 ; 19 N. L. B. 
118 ; (1916)9 M. W. N. 65 ; 18 Bom. L. B. 691 ; 4 

L. W. 114 : 94 0. L. J. 907 ; 81 M. L. J. 465 ; 48 0. 
1081 (P. 0.). 

(9) 40 Ind. Gas. 986 ; 44 I. A. 159 : 16 A. li. J. 
581 ; 9 P. L. W. 67 ; 91 G. W. N. 986 ; 88 M. I,. J. 
49 : 19 Bom. L. 649 ; 96 G. L. J. 101 ; (1917) 

M. W. H. 514;; 6 Ii. W. 880 ; 89 A. 496 

(P. 0.). 

I G^88 


Annavi v. Narayana Annavi (3), and Syed 
Kasam v. Jorawar Singh (4). The decision 
in the case of Kawal Nain v, Parbhu Lai (2), 
seems to us to support the view which we are 
taking in this case in its entirety. In that 
case the date of the institution of the plaint 
was regarded as the date of separation. In 
Mayne’s Hindu Law, 9th edition, at page 688, 
we find it clearly stated that a separation may 
take place even in the absence of other co-par- 
ceners. 

The question of absence of notice does not 
seem to have been raised by the defendant 
No. 1 in her pleadings. On the contrary, 
paragraph 27 of her written statement clearly 
implies that the notice was as a matter of 
fact received. No issue was framed on the 
point. At the hearing of the arguments in 
the Court below, it appears to have been 
urged on behalf of the defendant No. 1, that 
the notice of the institution of the suit was 
not served either on Bameshar Prasad or on 
his guardian. The plaintiffs, therefore, applied 
on the 14th January 1921 that they were in 
possession of certified copies showing the 
service of the notice on the guardian of 
Bameshar Prasad and asked that the copies 
be received in evidence. The learned Addi- 
tional Subordinate Judge, for reasons wholly 
insufficient, refused to accept them in evi- 
dence. In the circumstances stated above, we 
think that he ought to have received them. 
We are now asked in appeal to admit them in 
evidence. We are of opinion that they should 
be admitted in evidence and we accordingly do 
so. In support of our action wo rely on a 
recent decision of their Lordships of the Privy 
Council in the case of Indrajit Pratap Sahi v . 
Aniar Singh (5). This evidence conclusively 
establishes that a copy of the plaint of Anand 
Bahadur was served on Bameshar Prasad’s 

(8) 68 Ind. Gas. 451 ; 49 I. A. 168 ; 80 M. L. T. 
955 ; (1999) M. W. N. 399 ; 45 M 489 ; 96 0. W. N 
999 ; (1999) A. I. B. (P. G.) 901 ; 43 M. L. J. 498 ; 
16 Ii. W. 699 ; 94 Bom. Ii. R. 1909 ; 90 A. L. J. 889; 
37 0. L. J. 16 (P 0 ). 

(4) 68 Ind. Oafl. 578 ; 49 1. A. 858 ; 31 M. Ii. T. 
46 ; 16 L. W. 998; 5 N. L. J. 909 ; 18 N. L. B. 197 ; 
(1999) A. I. B. (P.O ) 858 ; 48 M. L. J. 676 ; 91 A. 
Ii. j. 67 ; 95 Bom. L. B. 1 ; 87 0. L. J. 73; 97 0. W. 

N. 179 ; 50 a 84 (P. G.) 

(5) 74 Ind. Gas. 747; 50 LA. 183; 91 A. L. J 
564 ; 4 F. L. T. 447 ; (1998) A. I. B. (P. 0.) 198 ; 1 
P. Ii. B. 845 ; 9 Pat. 676 ; 88 M. L. T. 938 ; 45 M. L. 
J. 578 ; 18 L. W. 798 ; 95 Bom. L. B. 1959 ; 98 O.W . 
N. 977 (P. 0.). 
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guardian and mother, Mfc. Ohandesardei, on 
the 9fch April 1911. We are, therefore, of 
opinion that the plaintiff No. 1 is entitled to 
the, decree for whioh she has brought the 
present salt. 

There is a good deal of controversy with 
regard to the items of properties stated in the 
lists attached to the plaint as to whether they 
are ioint family properties and liable to be 
partitioned or not. There are three lists A., 
B., and C., ^attached to the plaint in respect of 
which the relief for possession and partition 
was sought. These lists have been incor- 
porated in the decree under appeal. The 
claim in respect of list 0 has been expressly 
abandoned by the learned Counsel for the 
appellants before us. In list B there are 
six items. Items 1, 2, 1, and 6 have 
also been abandoned. As regards item 3 
no proof has been advanced to support the 
title for possession or partition of that prop- 
erty. The suit, thereforej fails with‘regard to 
that item also. As regards item 6 the learn^ 
ed Additional Subordinate Judge has found 
that the decree to whioh it relates was joint 
family property. The respondents have not 
contested this finding. This disposes of list B. 

In list A there are 62 items in all. Items 
16, 26, 28, 30, 31, 47, 61, and 38 pieces in 
item 62 have been abandoned. The suit 
with regard to them, therefore, must fail. In 
the same list the following items have either 
been admitted to be joint family property 
liable to bo partitioned or found to be so by 
the lower Court and the finding has been ac- 
cepted by both sides before us: — -1, 2, 3, 4, 6, 
8, 9.d0, 11, 12, 13. 14, 16, 17, 19, 21, 24. 25, 
34, 36. 37. 40. 42. 43. 44, 46, 48, 65, 66, 68 
and 69. The controversy, therefore, relates to 
the following items in that list: — 6, 7, 18, 20, 
22. 23, 27. 29. 32, 33, 36, 38, 39, 41, 45, 49 
to 54, 57 and 60. 

Item 6 consists of four parti, the last three 
of which have been both found and admitted 
before us as properties liable to bo partitioned. 
The dispute, therefore, relates only to the first 
part of it, that is, No. 807. Item 18 also con- 
sists of three parts the last of which, that is, 
No. 967, only is in dispute. The other two 
portions admittedly fall within the plaintiffs 
claim. Item 36 is in dispute in its entirety. 
The case of the respondents with regard to 
the disputed portion of items 6 and 18 and in 


respect of the whole item 36 is that these 
plots originally belonged to Nazul, that is, the 
Crown, and were transferred under leases to 
persons for building purposes and one of the 
conditions of the lease was that on their be- 
coming vacant they would revert to the 
Crown, that they did become vacant, reverted 
to the Crown and the Crown gave them to the 
respondent No. 1 under the lease, dated the 
13th March 1918 (Exhibit A 1)). Neither the 
previous leases nor the condition that on the 
happening of a certain contingency it would 
revert to the grantor, for the fact that the 
contingency did happen, have been proved. 
On the other hand, these properties were ad- 
mitted in the pleadings to be joint family prop- 
erty. We do not think that the respondents 
should be allowed to go behind the admission^ 
nor have any facts been proved whioh would 
induce us to allow them to do so. With re- 
gard to these items, therefore, wo hold that 
the plaintiffs are entitled to a decree. 

Items 7, 20 and 22. The respondents* 
case with regard to these items is that they 
are endowed properties. Exhibits 33 and 34 
show that these properties originally belonged 
to one Mt. Lakbpatdei, and that she appointed 
Lai Bahadur a trustee in respect of those prop- 
erties for the purpose of carrying out the 
trust. It appears, however, that as amongst 
the members of the family these properties 
have always'been treated as joint family prop- 
erty. In a previous litigation on a claim by 
Anand Bahadur and Eameshar Prasad against 
Mt. Baj Dulari for possession of the Joint 
family properties these items were accepted 
as belonging to the joint family and a decree 
was passed in favour of Anand Bahadur and 
Bameshar Prasad in respect i of these prop- 
erties on that footing (Exhibits 6, 8, 13 and 
14). Some of the respondents in the present 
suit, for instance, respondent No. 4, admitted in 
the pleadings that these items are joint family 
property. We are, therefore, of opinion that 
in the present suit they should be treated 
as joint family property and the plaintiffs 
are entitled to a decree in respect of them. 

Items 23, 32 and 33. These items origin- 
ally belonged to one Mt. Tota Dei. She 
transferred them to Bam Bahadur by a deed 
of gift for consideration. The consideration 
stated in the deed (Exhibit 48) is the sum of 
Bs. 900 and services rendered. The learned 
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Additional Subordinate Judge is of opinion that 
the property so acquired is the self-acquired 
property of the donee in so far as the consi- 
deration consisted of the services rendered by 
him. But, inasmuch as the consideration of 
Rs. 900 Y/as concerned, there was no evidence 
that the amount paid was the separate proper- 
ty of Bam Bahadur. In result he has held 
that the plaintiffs are entitled to a moiety 
share in the sum of Bs. 900 but not in the 
house which was the subject-matter of the 
gift. We cannot agree with him. “ Ser- 
vices rendered " was merely an expression of 
euphemism for the motive of the gift and not 
the real consideration of the transfer. We are 
of opinion that the plaintiffs are entitled to a 
decree in these items also. 

Item 27. With regard to this item the 
learned Additional Subordinate Judge thinks 
that the description of it given in the plaint 
is too vague and the plaintiffs cannot be 
given a decree in respect of this property 
with reference to that description but he is 
prepared to give a decree to the plaintiffs if 
the decree in respect of the houses covered by 
this item describes it by Nos. 834 to 837. 
Both sides are agreed before us that the plaint- 
iffs may bo allowed a decree in respect of 
that item by describing it as consisting of the 
houses denoted by Nos. 834 to 837. We, 
therefore, order accordingly. 

Item 29. This property originally belonged 
to Mt. Lakhpat Dei. On the 24th June 1884 
she made a gift of it to her son-in-law Bam 
Bahadur, the deceased husband of the defen- 
dant No. 1. This is proved by Exhibit A-83. In 
1904 Lai Bahadur, brother of Bam Bahadur, 
brought a claim in the Court of Assistant 
Settlement Officer of Fyzabad against the 
Government for the settlement of certain prop- 
erties with him. In the list of the properties 
with respect to which this claim was brought 
he included the item now under consideration 
describing it as the property which was gifted 
by Mt. Lakhpat Dei to Bam Bahadur as a 
dowry to her daughter, the wife of Bam 
Bahadur, and that since then ho has been in 
possession of it. Lai Bahadur's statement that 
he has been in possession of this property the 
title to which ho himself admitted to have 
vested in his brother, Bam liahadur, oannot 
make it joint family property. Wo are, there- 
fore, of opinion that the plaintiffs' suit fails in 
respect of this item. 


Items 38, 49 and 50. In those items 
the only interest held by the joint family is 
that of a mortgagee. To that extent the 
learned Additional Subordinate Judge has 
granted a decree to the plaintiffs. The learned 
Advocate for the respondent No. 1 has argued 
before us that his client is also the representa- 
tive of the mortgagor. Ho is, therefore, anxious 
that her proprietary rights in these items may 
be safeguarded in the decree. This can be 
easily done by indicating in the decree that 
the plaintiffs are entitled to a half share in 
mortgagee’s rights only. 

Item 39. This item . consists of 6 pieces 
Nos. 62 to 66. The claim is admitted in res- 
pect of three of them. The dispute relates to 
two only. The admitted portions are shown in 
list A of the written statement of the 
defendant as three chauJtis at Gaughat. 
The plaintiffs are, therefore, entitled to a decree 
in these three chaukis only and their claim 
with respect to the other two must be dis- 
mised. 

Item No. 41. As regards this item we are 
of opinion that the plaintiffs’ right is establish- 
ed by Exhibit 52 and that they should get 
a decree with respect to it. 

Items 45 and 51. These items are covered 
by the gift (Ex. 48) which relates also to 
items 23,32 and 33 already disposed of. On 
the grounds stated before, we are of opinion 
that the plaintiffs are entitled to a half share 
in these items also. 

Items 52, 53, 54 and 60. The plaintiffs’ 
claim in respect of these items rests on Exhi- 
bit 52. A reference to the entires in that 
Exhibit in relation to these items will show 
that only one-half of them belonged to the 
ancestor of the parties and the other half was 
the property of a stranger. The learned 
Counsel for the appellants now admits that 
his right in these items must bo limited to 
one-fourth only. We order accordingly. 

Item 57. Wo think that the plaintiffs’ case 
is established in respect of this item by Exhi- 
bit 52. They will, therefore, get a decree in 
respect of that property. 

A general pica was taken in respect oi all 
the items described in the lists attached to 
the plaint as chaukis to tbo effect that they 
were not property liable to be partitioned. 
The plea was elaborated in paragraph 29 of 
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the written Btatomont of defendant No. 1. 
The learned Additional Subordinate Judge has 
upheld that plea. Our opinion is to the con- 
trary. These chaukis are well understood 
spots on the banks of the river where one or 
the other members of this family used to sit, 
receive his clients and help them in the 
observance of their religious ceremonies con- 
nected with the river such as bathing, offering 
flowers, etc. For these services remunera- 
tion is paid by the clients who chose to avail 
themselves of those services. Ordinarily, the 
spots are marked by placing a takht on them. 
We think that the gains made by the perfor- 
mance of services at these spots aro property 
in law and a suit for a share in the business 
resulting in such gains is maintainable as a 
claim of a civil nature within the meaning of 
section 9 of the Code of Civil Procedure. Our 
opinion is fortified by the decisions in Beni 
Madho Pragwal v. Ilira Lai (6), Bam Chander 
V. Chhabhu Lai (7) and Suraj Prasad v. Ganesh 
Bam (8). Finally, we may refer to a learned 
and exhaustive judgment of Mr. Justice 
Hooker jea in the case of Narayan Lai Oupta 
V. Chulhan Lai Oupta (9). The learned 
Additional Subordinate Judge has relied on 
Bhagwan Din v. Mani Bam (10), Baddu v, 
Bobu Lai (11). The principle of those cases 
if wholly inapplicable to the present case. 

The defendant No. 1 pleaded that, in case 
the plaintiffs be given a decree, they should 
be held liable proportionately for certein valid 
debts. The learned Additional Subordinate 
Judge has decided the plea in favour of the 
defendant. The finding is not disputed before 
us by the appellants. The matter is covered 
by issue No. 11 and the debts are mentioned 
in list F, attached to the written statement. 
The plaintiffs will, therefore, be liable to pay 
half the amount of these debts. 

Separate argument was addressed to us on 
behalf of the respondents 3, 4, 6, 6, 7, 10, 11, 
12 and 13. The argument is that in ease the 
plaintiffs’ claim succeeds the properties trans- 
ferred to these respondents should be 

(6) 59 Ind. Oaa 878 ; 18 A. L. J. G79 at p. G8a ; 2 
U. P. L. B. (A.) 927 ; 48 A. SO. 

(7) 76 Ind. Gas. 828; 21 A. L. J. 968; (1928) A. 1. 
B. (A.) 860 ; 46 A. 446 . 

(8) 68 Ind. Gas. 94 ; 48 A. 581; 19 A. Ii. J. 516. 

(0) 14 Ind. Caa. 677 ; 15 C. L. J. 870 at p. 879. 

(10) 5 0. 0. 225. 

( 11 ) 110 . 0 . 212 . 


allotted to the share of the respondent No. 1 in 
carrying out the partition of the joint family 
property and that this Court should em- 
body in the preliminary decree a direc- 
tion to that effect. It is only but fair 
that on a partition now being effected subse- 
quent to the transfers the alienated properties 
should be debited to the share of the alienor 
but this can be done only so far as it is consist- 
ent with justice to all concerned. We, there- 
fore, order that the decree shall contain a 
direction that in making the partition the prop- 
erties held by the respondents mentioned 
above shall be allotted to the share of the 
transferor in all eases where it can be done 
without causing any prejuAce or injustice to 
others. 

As regards respondent No. 13, we may 
mention that, at a previous hearing of the 
appeal proceedings were taken ex parte 
against him. An application has now been 
made for permission to appear. Wo have 
heard the learned pleader for that respondent 
and have given our judgment in respect of his 
case already. 

We,itherefore, allow the appeal, set aside the 
decrees of the lower Court and decree the 
plaintiff’s suit in respect of the properties 
admitted to be joint family property or held 
by us in this judgment to bo such property. 
The rest of the claim will stand dismissed. 
The plaintiffs will get their costs in both the 
Courts in proportion to their success. 

G. H. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 310 of 1922. 
July 2/, 1923. 

Present : — Mr. Baker, J. 0. 

MAN SINGH— Defendant 4— Appellant. 
versus 

KARAN SINGH AND OTHERS— PLAINTIFFS— 
Defendants 1 to 3— Respondents. 

Jlifidu Law^Joini faviily^^-Aliemtion hy father'^ 
Aftcr-boru son whether can chalkngo alunation’-^Suii 
by one oj several sons^AlienationJor illegal purpose^ 

In paci delicto potior est conditio possidentis, applica- 
bility of. 
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A Hiada son oaanot object to an alienation valid> 
ly made by hia father before he waa born or at 
least oonoeived. This prinolple* however, does not 
apply to the ease of an invalid alienation as an after- 
born son has a right to a share in anoh property on 
aooount of the property being joint family property at 
the date of his birth* not having been validy trans- 
ferred. 

Where a Hindu father mortgages property of 
which he is sole owner, the transaction cannot be 
attacked by his sons on the ground that the mort- 
gage'debt was incurred for immoral purposes, 
[p. 263, ool. 2.] 

Where a Hindu father improperly alienates ^family 
property any one of his sons can recover not only 
his share in, but the whole of the property, to be 
held for the benefit of the joint family, [p. 266, qo1.2.] 

Where the owner of a propetty transfers it to 
another for an illegal purpose and such purpose is 
not carried into execution, neither the vendor nor his 
heirs can succeed in a suit to eject the vendee in pos- 
session without proving that the purpose never got 
beyond the stage of intention. In such a case the 
burden of proof lies on the plaintiff and the maxim in 
pari delicto potior est conditio poissidenti applies, 
[p. 263, ool. 2.] 

Appeal from the decision of the District 
Judge, Saugor, dated the 27th March 1922, in 
Civil Appeal No. 120 of 1921. 

Messrs. Cr. L. Subhedar and J. K, B, Gama, 
K. B. for the Appellant. 

Mr, M. Gttptat for the Respondents. 

JUDGMENT. — These two appeals are 
companion appeals and may be disposed of in 
one judgment. They raise a most important 
point of law, on which the rulings of the 
various High Courts appear at first sight to be 
conflicting. It is necessary to go into the 
facts and law in detail. 

The facts are that one Nanho, alias Laoh- 
man Singh, had two sons by his first wife, 
named Bhujbal and Hazari. They died in 
1917 and 1919 respectively. By his second 
wife he had a son Karan Singh, who is the 
plaintiff, and a daughter who was married to 
Nanhe, son of Mohan Singh, defendant No* 1. 
Nanhe died in 1918 leaving two minor sons 
Kirat Singh and Raghunath Singh, who are 
defendants 2 and 3. On 29th September 1911 
Nanhe, alias Laohhman Singh sold the property 
in dispute to Mohan Singh, defendant No, 1. 
This was admittedly before the plaintiff was 
born. Bhujbal and Hazari, the two sons of 
Nanhe by his first wife, did not join in the 
sale and there is no evidence as to their con- 
sent. Nanho, alias Lachhman Singh, died on 
9th November 1918. On 3rd September 1919 
Mohan Singh, defendant No. 1, sold the prop- 


erty to Man Singh, defendant No. 4, the pre- 
sent appellant, who is the first cousin of the 
plaintiff, being the son of Behari who was 
Lachhman Singh's brother. 

The plaintiff sues to set aside the alienation 
by Lachhman Singh to Mohan Singh on the 
ground that it was bogus and without consi- 
deration. The most important point in this 
case is one of law, whether the plaintiff 
can sue to set aside an alienation made by 
his father before he was born or even con- 
ceived The lower Courts have awarded the 
plaintiff's claim and held that the sale was 
bogus and without consideration and that he 
can sue to set aside the alienation, relying on 
the cases of Sobharam TcU v. Makdu (1) and 
Tulsi Bam v. Bahu Lai (2). A large number of 
rulings have been quoted on both sides on the 
subject, some of which are apparently con- 
flicting. It will bo necessary to examine 
these rulings to see whether any consistent 
principle underlies them all. The basis of the 
law on the subject will be found in Mayne s 
Hindu Law, 9th edition, page 468, section 
842, where it is stated : “ Dispositions of prop- 
erty by fa father can, of course, only be 
objected to by those who have a joint interest 
with him in the property, either by joint 
acquisition, or by birth. Where tho objection 
is based on the latter ground, it is necessary 
to show that such an interest vested in the 
objector at his birth, or by his birth. There- 
fore, a son cannot object to alienations validly 
made by his father before he was born 
or begotten, because he could only by birth 
obtain an interest in property which was then 
existing in his ancestor.... On the other hand, 
if the alienation was made by a father with- 
out necessity, and without the consent of sons 
then living, it would not only be invalid 
against them, but also against any son born 
before they had ratified the transaction ; and 
no consent given by them after his birth 
would render it binding upon him: Tulsi Bam 
V. Bobu Lai (2), and Eurdool Narain Singh v. 
Beer Narain Singh, (3). The reason of the 
thing is not of courso that the unborn son has 
any right in tho family property at the time 
of the alienation, but that on his birth he 
acquired a share in the family property as it 

(1) 12 0. P. L. 11. 63. 

(3) 10 Ind. Gas. 903 ; 33 A. 664 ; 6 A. L. J. 733. 

18) 11 W. B. 480. 
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then stands. If a previous alienation of any 
portion of the family property was validated 
by consent or failure to set it aside in time 
on the' part of the other members of the 
family then in existence, the property in 
which he acqmres a share at birth is diminish- 
ed to the extent of the portion thus alienated. 
If the alienation was invalid, he acquires a 
share in the whole property including the 
portion purported to be alienated — not because 
the alienation was an invasion of his rights, 
for he had none, but because it was bad in 
itself and did not diminish the corpus of the 
joint family property : of. Lachmi Narain 
Prasad v. Kishcm Kishore Chand (4). 

It will thus appear that the basis of the law 
on the subject is the validity of the alienation, 
because if the alienation was invalid, it does 
not affect the family property and the son 
subsequently born is entitled to that property 
undiminished. If this theory be applied to 
the oases which have been quoted by the 
learned Counsel for the appellant, it will be 
found that the underlying principle of all deci- 
sions is the same. This principle has been 
recognised by this Court in the case quoted 
above. Sobharam Teli v. Makdu (1) in which 
it is stated that a son cannot object to an 
alienation validly made by his father before he 
was born or, at all events, before he was in 
gremio matris {Sabapati v. Soma Sundaramib) 
Sobharam Teli v. Makdu (l). But in Sol)ha- 
ram Teli v. Makdu (1) the alienation was not 
a valid alienation. It was not shown to have 
been assented to by the sons then in existence, 
and, therefore, as laid down in the case of 
Hurodool Narain Stngh v. Beer Narain Singh 
(3), the rights of the after-born sons attached. 
Moreover, it was held that it was clear upon 
the authorities that any one son, whose claim 
is not barred by time, could recover the whole 
of the property to be held for the benefit of 
the joint family. 

The learned Counsel for the appellant has 
relied on Narayan Das v. Hardiyal (6) in 
which it was held that an after-born son can 
not in a suit on a mortgage made by his 
father sot up the defence of the immoral 
nature of the debt on account ot which the 
mortgage was executed ; but in that case, at 

(4) 8S Ind. Cas .913 ; as A. 126 ; 14 A. L. J, 26. 

(f)) 16 M. 76 ; 2 M. L. J. 2l4; 5 Ind. Dec. (N. S.) 

760 . 

(6) 21 Ind. Caa. 880 ; 85 A. 671 ; 11 A. L. J. 441. 


the time when the mortgage was made, the 
father was the sole owner, and it is now set- 
tled law thatitho defence that the debt was in- 
curred for immoral purposes cannot be sot up 
where the mortgage was made whilst the 
mortgagor was the sole owner. This case is, 
therefore, not inconsistent with the principle 
already laid down that the test is the validity 
of the transaction sought to be impeached. 

The same principle has been laid down 
in a recent case by the Patna High Court in 
Bishioanath Prasad Sahu v. Oanjadhar 
Prasad (7) which is a case on a mortgage, 
where it was hold that as the mortgage- bond 
was executed prior to the birth of 
both the appellants, the interest of the 
appellants* father, the mortgagor, was 
completely transferred to the mortgagee 
subject to the right of redemption in the 
mortgagor. The appellants obtained a vested 
interest in the equity of redemption only, 
which was left in their father at the time of 
their birth. It also appears from the head- 
note that the property had been inherited by 
the appellants* father from their mother's 
father and it was held that the sons of a 
Hindu do not by their birth acquire any in- 
terest in the property. Again in Bholanath 
Khettry v. Kariick likscn Das Khettry (8) it 
was held that under the Mitakshara School of 
Hindu Law a member of a joint family can 
contest the validity of the alienation by his 
father or grandfather only of such an interest 
in the ancestral property as existed at his 
birth and vested in him by his birth. Whore 
there is a complete transfer of property by 
mortgage by the father or grandfather prior 
to the birth of such member, the only interest 
that may vest on birth is the equity of redemp- 
tion. In Soundararajan v. Saravana (9) a 
suit by a subsequently born son to set aside 
the sale by his father before his birth of the 
whole family property was dismissed ; it was 
held that the entire family property having 
been sold, there was no property left in which 
the plaintiff could take an interest by his 
birth. In Sardar Singh v. Ajil Singh (10) it 
was hold that the plaintiff having come into 

(7) 43 Ind. Gas. 870 ; 3 r.lj. J. 168; (1917) Pat. 
856 ; 3 P. L. W. 286. 

(8) 34 C. 872 ; 11 0. W. N. 462. 

(9) 84 Ind. Caa. 794 ; 80 M. L. J. 592. 

(10) 2 0. P. L. B. 141. 
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existence after the sale of the anoestial estate 
took by his bribh no interest therein and could 
not bring a suit against the purchaser from 
his grand-father; but the same case lays down 
that a son takes an interest in ancestral prop- 
erty by birth and, therefore, if there is no 
ancestral property when ho is born, there is 
nothing in which he can take an interest. 
The principle, therefore, underlying all these 
decisions is that if the alienation is valid, the 
subsequently born son cannot sue to set it 
aside, but if the alienation is invalid the sub- 
sequently born son can sue not because the 
alienation was an invasion of his rights for he 
had none, but because it was bad in itself and 
did not diminish the corpus of the joint family 
property. This has been laid down in the 
case quoted above and followed in Sohha- 
ram Teli v. Makdu (1) and in Bunivarilal v. 
Daya Sunicer (11) where it was held that an 
alienation, if invalid, because made without the 
consent of all the co-parceners then in existen- 
ce , can be set aside even at the instance of 
another co-parcener who was born subsequent 
to the alienation. 

The only remaining case to which I need 
refer is Lachmi Narain Prasad v. Kishan 
Kishore Chand (4), which has been relied on by 
the learned Counsel for the appellant, but 
which lays down the same principle, namely, 
that the only person who could contest the 
alienation did not do so and his right became 
extinct in 1898. The property ceased to be 
the property of the joint family and passed 
absolutely to the purchasers. The minor 
plaintiffs who were born subsequently did not 
joquire any interest in the property, as it had, 
at the date of their birth, ceased to bo joint 
ancestral property in which they might have 
acquired a right by birth. 

The first question, therefore, on which the 
decisions of these appeals will depend is 
whether at the date of the plaintiff’s birth the 
property in suit had ceased to be joint ances- 
tral property in which he acquired a share by 
his birth. If the alienation was valid and the 
property had passed, he acquired no share in 
it, but if the alienation was invalid the plaint- 
iff can contest it as he has a right to a share 
in it as it constituted thei joint family property 
at the date of his birth. It has been found 

(11) 1 lad. Cab. 670 ; 18 0. W. N. 816. 


by both the Courts below that, as a matter of 
fact the interest in the property never passed 
to the purchaser. This is a finding of fact 
with which this Court cannot interfere in 
second appeal. 

It is contended that, assuming the sale to bo 
to defraud creditors the plaintiff’ has only a 
right to his own sh^ire and cannot impugn the 
transaction as a whole. It appears that the 
plaintiff is now the sole survivor, and it was 
held in Sohharam Teli v. Makdu (1), quoted 
above, that any one son whose claim is not 
barred by time could recover the whole of the 
property to bo held for the benefit of the joint 
family. It has also been contended on behalf 
of the appellant that if the transaction was 
intended to defeat the creditors, the heirs 
cannot succeed in a suit to eject the vendee in 
possession without proving that the purpose 
never got beyond the stage of intention. He 
relied on Eagho Atmaram v. Purshotam (12) 
in which it was held that, where the owner of 
property transfers it to another for an illegal 
purpose and such purpose is not carried into 
execution neither the vendor nor his heirs 
can succeed in a suit to eject the vendee in 
possession without proving that the purpose 
never got beyond the stage of intention. 
In such a case section 84 of the Indian Trusts 
Act, 1882, throws the burden of proof upon 
the plaintiff and the maxim in pari delicto 
potior est conditio possidentis applies. It is 
pointed out that the general rule is, that the 
Court will not actually interpose in favour of 
a man, who is particeps criminis in a fraudulent 
transaction and no reason is apparent why 
the plaintiff should be regarded as in a better 
position than the vendor whose heir he is. 
This was approved in Maniram v. Ganesh (13), 
where, at page 160, a quotation from Mr. 
Justice Story’s commentaries on Equity 
Jurisprudence (p. 191, 2nd English edition) is 
reproduced : — 

“In general, where parties are concerned in 
illegal agreements or other transactions, 
whether they are 77iala prohibita or mala 
in se Courts of Equity following the rule 
of law as to participators in a common 
crime, will not interpose to grant any 
relief.” 

(19) 4 N. L. R. 26. 

(18) 4 Ind. Oas. 288; 6 N. Ii. R. 146. 
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It is replied on behalf of the respondents 
that the plaintiff’s case is not based on the 
faot that the plaintiff’s father intended to 
defraud his creditors, but on the bogus charac- 
ter of the sale, «there being no transfer and no 
intention to transfer. 

It is difficult to see what object the plaint- 
iff’s father could have had in executing a sale- 
deed of his property if he had no intention to 
transfer it, unless he wanted to defraud his 
creditors. 

The plaint is quite clear on the point, para- 
graph 2 says: “ Nanhe Singh, alias Lachhman 
Singh, was heavily involved in debt. To save 
the patti he executed a . sale-deed in respect 
thereof.” In paragraph 6 (^x) the plaint says: 
" This sale-deed was executed as a safeguard.” 
The defendants denied that there was any 
intention to defeat the creditors. The first 
issue framed 'by the first Court was, 
“ Whether the sale-deed of 29th September 
1911 was executed bogus and with a view to 
save the property from the hands of creditors 
as alleged by plaintiff ? The finding is in 
the affirmative, but, as a matter of fact, the 
point of law now raised was not raised be- 
fore the Courts below at all. It appears to 
me that the debts of the plaintiff’s father wore 
not such as could not be paid by him. It 
also appears from the evidence that, subse- 
quently to the transfer, the plaintiff’s father’s 
share waslactually attached andlsold by credit- 
ors in spite of the transfer whereupon the 
plaintiff’s father paid up the decretal amount : 
see the evidence of Munnilal (P. W. 2), 
Gulzarilal (P. W. 8,). and Munnalal (P. W. 9). 
It would^appear, therefore, that the alleged 
intention of defrauding the creditors was 
never carried into effect. 

The defendants emphatically denied that the 
sale in question was intended to save the prop- 
erty from creditors. It was not their case that 
the claim was barred by reason of the trans- 
fer being made for an illegal purpose. It is 
denied that Nanhe, alias Lachhman Singh,had 
any debts, and, as I have said, the evidence 
shows that the creditors were not defeated by 
the transaction. They attached the share and 
afterwards the plaintiff’s father paid up his 
debts. The illegal purpose, therefore, never got 
beyond the stage of intention, and the plaint- 
iff’s case does not fail on this ground. 


There is, however, another aspect of the 
case. The defendant No. 4 claims to be a 
bona Me purchaser for value. Thetpoint does 
not seem to have been considered by the 
Courts below. The first Court framed issue 
No. 5 as follows : “ Whether the sale to defend- 
ant No. 4 is nominal and intended to defeat 
plaintiff’s right or whether defendant No. 4 
is a bona fide purchaser for valuable con- 
sideration ?” 

The first Court framed issue No. 6 in an 
alternative form and found on it in the affir- 
mative, without stating to which of the 
alternatives the finding applies. There is no 
discussion on the point and the finding is 
meaningless. The lower Appellate Court states 
in paragraph 7 of its judgment : A few 

months later respondent No. 4, Mohan Singh, 
sold the patti to appellant Man Singh, 
Although there is proof that the sale was 
executed and that consideration passed, I 
believe that the sale was collusive and bogus 
and the consideration was returned.” The 
lower Appellate Court has not referred to any 
evidence in support of this view and there 
does not seem to be any on record. The case 
must, therefore, go back to the lower Appellate 
Court for decision on the issue whether the 
defendant No. 4 is a bona Me purchaser for 
value without notice and, if so, what is his 
legal position. 

Costs to be costs in the case. 

The other appeal depends on the result of 
this appeal. It arises out of a suit brought 
by the appellant against the respondent for 
rent based on the sale-deed. It will abide the 
final disposal of this appeal. Findings to be 
returned by the 15th October 1923. 

G. R. D. Case remanded. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No 1000 op 1922. 

January 21, 1924. 

Present Mr. Justice Mukerji. 

BISAL SINGH and others -- 
Defendants -Appellants 
versus 

ROSHANLAL and another— 
Plaintiffs -Respondents 

’ jRegistratioti Act (XVI of 1009), s. 29 — Placo of regis^ 
tratimi^ Property ficiiiimiSt included for purposes of 
registration— Bcgi strati on, validity of -—Fraud, 

Section 28 of the Regifltraticn Aot lays down that 
to give a Bub-Hegifltvar inriadiotion'to register a deed, 
the property included in the deed or a i art of it must 
be within the juried lotion of that officer. No quea- 
tion of fraud by one party or the other ^ enters 
into the language of the section. Where it is found 
that, as a matter fact, no part of the property includ- 
ed in a mortgage-deed was situate within the juris- 
diction of the Sub-Registrar who registered the deed, 
the registration is void irrespective of the fact whe- 
ther the mortgagee was or was not aware of the fact. 
Cp. 206, col. 1.] 

Second appeal from the decree of the District 
Judge of Allahabad, dated the 8th February 
1922. 

Mr. P. L, Danerjif for the Appellants. 

Nemo,, for the Respondent. 

JUDGMENT. —The facts which have 
given rise to this appeal are these. Two 
persons Someshwar and Drigbijai executed 
the mortgage on which the suit, out of 
which this appeal has arisen, was brought. 
The deed was executed on the 4th of June 
1907. Someshwar is dead and the mortgagee. 
Kandhai Lai, is also dead. Kandhai Lai’s 
sons sued Somoshwar’s sons and Drigbijai for 
recovery of money on foot of the bond. The 
defences taken, inter alia, were that the deed 
iiad not been properly attested and that it was 
not properly registered. The lower Appellate 
Court found that the deed had been properly 
attested and as to tlio registration it found 
that the properties mortgaged included a liouse 
in village Ghauspur Khathola, Pargana Chail, 
which never in fact existed. It is common 
ground that it was owing to the inclusion of 
this house in the mortgage-deed that the 
Sub-Registrar of Chail aliens Allahabad had the 
jurisdiction to register it. The learned Dis- 

0 I-.34 


trict Judge also found, or purported to 6nd, 
that the mortgagee was no party to the fraud 
committed on the Law of Registration and that 
it was the mortgagors who were solely to 
blame in the matter. 

In this Court it has been urged that the deed 
was not properly attested, that the property 
which was found to be fictitious was never 
intended to be security for the money and, 
that it must be inferred, therefore, that it was 
included simply for the sake of registration. 
Further, it is urged that, whatever the inten- 
tion of the mortgagee may have been, the law 
has been infringed and the registration cannot 
be held to be good. One more point was 
taken in the grounds of appeal, namely, ground 
No. 5. But it has not been pressed. 

As to the attestation, it is clear that the 
learned District Judge believed the marginal 
witness who swore that the executants signed 
the deed before him. The finding, therefore, 
of the Court below must be upheld. 

On the question of registration, it appears to 
mo that it is difficult to hold with the Court 
below that the mortgagee was an entirely 
innocent person in the matter. It being an 
admitted fact that the property did not exist, 
it follows that the mortgagee never had a look 
at the property in order to ascertain whether 
it should form an adequate security, or it 
should form with the other properties mort- 
gaged an adequate security, for the money he 
was going to arivance. So far, therefore, as he 
himself was oonoerned he was indifferent as 
to the value or nature of the property. In 
this state of things, tlie only legitimate infer- 
ence to be drawn is that the property was in- 
cluded for the purposes of registration and not 
for the purposes of security. It has been urged 
by the learned Counsel for the respondents 
that this is really going against the finding of 
fact by the lower Appellate Court. But the 
so-called finding of the learned District Judge 
is really an inference to be drawn from tho 
proved facts. There is no direct evidence 
referred to by tho Court below that the mort- 
gagee acted on a particular representation and 
what that representation was. The defendant 
Drigbijai Singh gave evidence to the effect 
that the mortgagee had requested that the 
property should be included in the mortgage, 
but that evidence was disbelieved by both the 
Courts below. Tho discarding of that evidence 
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does not give the result that it was proved by 
any positive evidence that the mortgagee was 
unaware of the fact that the property 
did not exist. As I have said, he was 
perfectly indifferent as to whether the 
property existed or not. If that was the 
case, the only object with whicli the 
property could have been included was the 
obtaining of registration in tho office of Sub- 
Registrar of Allahabad. It may be (but there 
is no evidence to prove it) that the mortgagor 
said that they bad a property within the juris- 
diction of tho Sub-Registrar of Allahabad and if 
that was included the registration could bo 
effected at Allahabad and, further, it may be 
the case that, the mortgagee accepted those 
words and agreed that for tho purposes of 
registration that property might be included. 
This is the utmost view that may be surmised 
in favour of the mortgagee. But the question 
is, does it absolve bim from his responsibility 
in the matter ? 

It is conceded that if the mortgagee was 
aware of the fact that the property alleged to 
be in Ohail did not exist, the registration 
would be void. Now, assuming that the 
mortgagee believed that the property 
really existed but he allowed it to be included 
with the other property in the deed, in order 
that the Sub<Registrar of Allahabad might have 
jurisdiction, the question would be whether 
the registration is valid. In my opinion the 
law on tho point is very clearly stated in sec- 
tion 28 of the Registration Act and it simply 
says that to give the Bub-Registrar jurisdiction 
the property included in the deed or a part of it 
must be situated within the jurisdiction of 
that officer. No question of fraud by one 
party or the other enters into the language of 
the law. The question of fraud may bo plead- 
ed only to stop a party from raising a plea, 
but tho jurisdiction of a registering officer 
cannot come into play simply because one of 
tho parties to a transaction has been guilty of 
fraud. There was no property within the 
jurisdiction of tho Sub Registrar of Allahabad 
and in my opinion it follows as clearly as pos- 
sible that he had no jurisdiction to register 
the deed. There is no case law which deals 
directly with the point. In every case that 
has been brought to my notice, tlie inference 
was that the mortgagee was more or less culp- 
able. Such an inference is really irresist- 


ible and the case which I am tasked to suppose 
is practically impossible to accept. I am, how- 
ever, of opinion that assuming even that the 
mortgagee was absolutely innocent in the 
matter that fact would not give the Sub-Regis- 
trar of Allahabad jurisdiction to register the 
deed. The result must follow, namely, that the 
deed is inoperative. It may bo that the mort- 
gagors have laid themselves open to prosecu- 
tion or a suit for damages, but that is a differ- 
ent matter. 

The result is that the appeal succeeds. I 
set aside tho decrees of the Courts below and 
dismiss the suit of the plaintiffs-respondents 
with costs throughout. 

Z. K. Apvodl allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2131 op 1919. 

April 30, 1923. 

Present : —Mr. Justice Abdul Raoot and 
Mr. Justice F fordo. 

MUNSHI LAIj-Plaintipp -- 
Appellant 

versus 

Must, SHIV DEVI AND OTHERS - 
Defendants — Resiwdents. 

Jlindu Law-~CiJt^Widow, power of, to maka gijt 
for spiritual bemfit of Jierself, 

A gift by a Hladu widow of a moderate portion of 
her deoeaeed husband's estate oan only be valid if it 
is expressly made for the spiritual welfare of the de- 
ceased. A gift, however pious or meritorious, cannot 
be enforced against the reversioners unless it is 
proved to be made with that object, and unless that 
purpose is deemed by the Hindu religion to be ful- 
filled by the oharaoter of tho gift in Question, [p. 269, 
ool. 2.] 

Case-law discussed. 

A one-fourth share of an estate cannot be described 
as a '* moderate " or ** small " share of the estate 
within the meaning of the above rule. [p. 268, ool. 1.] 

Second appeal from the decree of the Dis- 
trict Judge, Ludhiana, dated the 28th July 
1919. 

Mr. /, (t, Sethit for the Appellant. 

Dr. G, G, Nara^ig for Bakshi Tek Chand, for 
tho Respondents. 
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JUDGMENT. 

Fforde, J.- —The main question for our 
consideration is whether a gift made by a 
Uindu widow to a charitable institution of a 
portion of her deceased husband’s estate is 
valid as against the reversioners. 

The gift, admittedly, amounts to a little 
more than one-forth of the whole estate of 
the deceased and it is admittedly made for a 
charitable purpose. 

The Court of hrsb instance in a very clear 
and well-reasoned judgment held the gift to 
be invalid for two reasons. Firstly, because 
it was not made for the spiritual benoht of 
the deceased husband but for her own good, 
and, secondly, because it comprised too largo 
a portion ol the entire estate. 

The first Appellate Court reversed this 
decision, holding that as the widow bad done 
a virtuous act according to her personal 
notiions, “ there was nothing in the eye of the 
law to stand in her way provided it is ascer- 
tained that she has not behaved recklessly 
and has gifted a reasonable portion of her 
husband’s estate.” 

Mr. .lai Gopal Sethi for the appellant con- 
tends that a gift by a Hindu widow of a 
portion of her husband’s estate is only valid 
in law if it is made : 

(1) for necessity ; 

(2) for the purpose of defraying the 
expenses of the obsequial rites, etc., of the 
deceased ; 

(3) it is given for recognised charitable 
purposes, for the spiritual benefit of the 
deceased, and then only if it comprises a 
small portion of his estate. 

In the first two oases the entire estate may 
be alienated it only by so doing the necessary 
funds can be obtained. 

Dr, GooalCband Narang for the respondents, 
on the other band, advances tho bold proposi- 
tion that any gift by a widow for a pious pur- 
pose, recognized as such by Hindu Law, is 
valid even though admittedly made for the 
widow’s own spiritual benefit alone. Ho 
argues that such a gilt, having regard to the 
Hindu viewtoi the relationship of husband and 
wife, must pecessarily be for the husband’s 
spiritual benefit. Ho agrees, however, that only 


a reasonable portion of the deceased’s estate 
can be alienated for this purpose. 

The power of a Hindu widow to alienate for 
necessity, whether the necessity bo her own 
or to defray the obsequial i xponses arising 
out of her bus! land’s death, need not bo con- 
sidered here. It is true tliat the respondent 
pleaded necessity in her answer to the plaint 
but that plea is not relied upon. 

The only questions we need consider are ; — ■ 

(1) Gan the proportion of the estate alienat- 
ed, vt3., one-fourth of the whole, be held to 
be justifiable ? 

(2) Was it alienated for the spiritual benefit 
of the deceased V 

(3) Is the alienation valid though made for 
the spiritual welfare of the alienor alone ? 

The first question, though it has arisen in 
tho course of argument, has not been pressed 
upon us. In fact Counsel on both sides seem 
to have assumed that if the gift is valid in law 
in other respeebs, it cannot be deemed to be 
excessive in proportion to the estate. This 
view appears to me to bo very doubtful. The 
Hindu authorities on tho point are all agreed 
in holding that a gift of a moderate portion of 
the property only is valid. Tho difficulty 
lies in the practical application of this principle. 
How is a Court to decide what is a moderate 
portion? In the case of BamChunder Surmah 
V. Qunga Goviml Bunhoojiah (1), referred to in 
the Tagore La%Y Lectures of 1899, at page 307, 
the Bandits gave it as their opinion that 
the widow has the power of alienating from 
one to three- sixteenths of her husband's prop- 
erty for the “benefit ot his soul,” but 1 can 
find no case m which as large a portion as 
3/16ths has been held valid in this respect, 
it is true that in Cliwraman Sahu v. Qopi 
!Sahu (2), cited with approval in Khub Lai 
Singh V. Ajodhya Mtsser (3), the Court held 
that between i/6th and l|3rd of an estate was 
a reasonable amount to expend on the occa- 
sion of a daughter's Uowna ceremony but tha 
principles upon which that case was decided 
can hardly be hold to be exactly analogous 
to those under considoration here. 

(1) (1826) 4 Mao. Sel. Bep. 147; 7 Ind. Deo. (O.S.) 

110 . 

(i) 1 lad. Caa. 945 ; o7 0. I ; 13 C. W. N. 994 ; 10 

0. U J. 546. 

(3) 81 lad. Gag. 488; 43 G. 574 at p. 666; 23 G. L* 
J. 346. 
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In Sanhir Singh v. Kunj Dehari Lai (4), 
which came before the Privy Council in ,luae 
of last year, Mr. Ameer Ali, who delivered the 
judgment of the Board, says as follows: — 

“In their Lordship’s opinion the Hindu 
Law recognizes the validity of the dedication 
or alienation of a small fraction of the prop- 
erty by a Hindu female for the continuous 
benefit of the soul of' the deceased owner. It is 
clear in this case that the act which the Rani 
did was fully in accordance with Hindu religi- 
ous sentiment and religious belief, and wan 
not, therefore, in excess of her powers, 
having regard to the fact that the dedication 
related to one-seventy -fifth of the property ; 
and was made specially for the creation of a 
permanent benefit.'* 

The Hindu authorities are all agreed that 
a gift of a “moderate portion,” or a “small 
portion” may be valid when made for the 
husband's spiritual benefit, but the difficulty is 
to hx the limit at which the portion git ted 
ceases to be moderate or small. It must, 
of course, depend largely upon the tacts of 
each particular case, but 1 very much doubt if 
any Court could reasonably hold that a gift 
amounting to l|4th of an inheritance could be 
fairly regarded as “a small fraction of the 
property.” 

As we do not intend to decide the present 
case on the question of the validity of the 
amount of the alienation, 1 need not discuss 
this aspect of the case further. 1 have only 
dwelt on it to the extent 1 have done, so that 
It may not be said that this Court has 
acquiesced in the view that an alienation of 
IjAth of an inheritance is valid so far as 
quantum in concerned. 

The second question is largely one of fact. 
The Court oH first instance has decided it in 
favour oi the appellant, holding that the gift 
was not made tor the spintual benefit of the 
husband, who had, at the time of the alienation, 
been dead lor nearly eleven years, but for the 
ahenor’s own good. 

In my opinion this finding is wholly in 
accordance with the facts of this case. 

(4) 6a Ind. Cas. 8G; 44 A. 603 , 0922) A. I. R. (V. 
C.) 2bl ; 16 li W. b7l ; 81 M. L. J. 26b ; 37 0. L. J. 
aaS , 44 1 . J. 766 ; ‘i? 0. W. W. 668 ; 26 Bom. L. 

648 ; 2 r \Y. B. 1928. 


The deed of gift itself nowhere 
suggests that its object is in any way 
referable to the spiritual benefit of the’. husband. 
It in faoti rebuts such a suggestion. The 
donor declares that the property in question is 
owned and possessed by herself absolutely and 
she recites that the donees “have been decla- 
red absolute owners of the gifted property 
like myself.” 

In her answer to the plaint she makes the 
case that the alienations in question wore for 
consideration and lawful necessity, and further 
pleads that the land in question and the houses 
are not ancestral but were in fact purchased 
by the father-in law Gobind Ram. It must 
be ooncodod, hovvovor, that there were other 
alienations referred to in the plaint in addition 
to the one in question, and, moreover, a liti- 
gant in this country should not be too strictly 
Ixiund by pleadings, but the fact remains that 
in her final defence the case now made, namely, 
that the alienation was for her husband’s 
spiritual i) 0 nofit, is nowliere even suggested. 

In the defence to the amended plaint, it is 
true that she does suggest this plea, but in 
lier statement in Court, made on the 25th 
June 1918, she definitely declares that her 
two sons, one of whom died at the age of 14 
and the other at the age of 11 years, told her 
that the property should be given in oharity 
and directed that it be given “ in the name of 
the Granth Sahih.” 

In a further statement made on the 24th of 
August she appears to have re-oonsidered her 
position and expressed her reasons as fol- 
lows ; — 

“ 1 am a Sikh woman. 1 believe in Qranth 
Sahib, My husband gave me instructions to 
give the land and the site in charity. He 
was not a Sikh. This bouse, i, e,, stable, 
is haunted. My sons used to say that 1 
should get the land and the site entered in 
papers in the name of the Pujari of the 
Granth Sahib,” 

This is the first time she makes any sugges- 
tion that the gift is in any way referable to 
her husband, and I have no doubt that the 
improvement in her statement is due to the 
progressive legal enlightenment which she 
received in the course ot the suit. 

The lower Appellate Court's view that her 
present contention that the gift was intended 
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to spiritually benefit her husband “ can very 
well be inferred from the virtuous way in 
which she has made use of this portion of 
her husband’s estate,’’ is in my opinion in- 
consistent with the facts and unsound in law. 

I am quite satisfied that, until the present 
suit was instituted; it had never even occurred 
to the widow to consider whether or not the 
j^ift mif^ht promote her dead husband’s spiri- 
tual welfare. 

It remains to be considered whether such a 
gift, which is admittedly tor a pious and 
charitable purpose approved of by the Hindu 
religion, is valid merely for that reason. Dr. 
Narang in his able argument has relied 
strongly upon cortain observations in the 
judgment in Khu^> Lot Smgh v. Ajodhya 
Misser (2), which undoubtedly favours bis 
contention that if a gift is of a recognized 
pious nature it must be deemed to accrue to 
the spiritual benefit of the departed husband. 
This view, however, has been expressly dis- 
sented from in a very recent case on the sub- 
ject, Sham Devi v, Jhrbhcuira Pramd (5). That 
case not only boars a close resemblance to 
the present one on the facts, but the very 
proposition advanced by iJr. Narang was dis- 
cussed in the course of the judgment, where 
the learned Judges expressed themselves as 
follows 

“ Wo are not, however, in accord with the 
view pressed by the learned Counsel for Sham 
Dei that an act supposed to conduce to the 
spiritual benefit of the widow is necessarily an 
act supposed to conduce to the spiritual bene- 
fit of the husband. This proposition appears 
to have been looked at not with disfavour by 
the learned Judges who decided Khub Lai 
Singh v. Ajodhya Misser (3). We should not go 
so far as to say that they accepted it. What- 
ever be its application to persons governed by 
the Dayabhaga Law, it would not appear to 
be a doctrine applicable to persons governed 
by the Mitakshara Law. It is obvious that an 
act done by a widow supposed to conduce 
to the spiritual benefit of her husband 
would confer spiritual benefit on herself, but 
the converse does not appear to follow. An 
act done by the widow supposed to conduce 
to the spiritual benefit of horsolf would not 
confer spiritual benefit on her husband. In 

15) Gi ind. Oftri. 43 J ; 48 A. 403 ; I J A. ii. J. 312. 


any circumstances we should have been pre- 
cluded iiom accepting this view, in face of 
the decision in Bar an Deoi v. Jai Isaram (6). 

‘‘The decision in Khab Lai Singh v. Ajodhya 
Mi‘,s0r(2)'was recently discussed by a Bench of 
this Court in Iui?ij Llehari Lai v. Lalta Singh 
(7). That Bench aerived similar assistance to 
the assistance which wo have derived from 
the exposition of the law therein. 

“ The conclusion at which wo arrive is this, 
that, unless it can be established that the 
alienation in iiuestion was for the performance 
ot religious acts which were supposed 
(in this case intended} to be for the spiritual 
benefit ot Bal Kishoii, the alienation cannot 
operate to the prejudice of the reversioners, 
even if the portion ot the property alienated 
be not excessive/’ 

Tiiis judgment, which is in agreement with 
the views expressed in the Privy Council deci- 
sion already referred to, finally disposes of the 
last argument of the respondent. 1 have no 
doubt that it must now be held to be tiie law 
that a gift b> a Hindu widow of a moderate 
portion of her deceased husband's estate can 
only i)e valid if it is expressly made for the 
spiritual welfare of the deceased. A gift, how- 
ever pious or meritorious, cannot be enlorcod 
against the reversioners unless it is proved to 
be made with that object and unless that pur- 
pose is deemed by the Hindu religion to be 
lulfilled by the character of the gift in question. 

For these reasons, 1 think the appeal sue* 
coeds. The result is that the decree of the 
lower Appellate Court must be set aside 
and that ot the Court of first instance 
restored, the appellant to have his costs 
throughout. 

Raoof, J. — 1 entirely agree. The judg- 
ment of my learned colleague is so full and 
exhaustive that 1 have very httle to add to it. 
The rule enunciated in the judgment was 
clearly and authoritatively stated so far back 
as the year 1882 in the decision oL a lAvision 
J:lench of the Allahabad High Court in the 
case of Varan Dcci Jai ^aratn ( 6 ), Mr. 
Justice Tyrrell, who delivere^l the judgment, 

(6) 4 A. 482 . A. \Y. N. (I88i) iU , 2 ind. Deo.. 
(M 8.) 1092. 

0) ^8 lad. Cas. di7 ; 41 A. 130 ; 16 A. L. J» 300 
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followin{» the decision in the case of The Collect- 
or oj Masulipatam v. Gavaly Vencata 
Narratnapah (S) made the following observa- 
tion at page 483 : — 

‘‘The point is now covered by authority that 
acts of alienation calculated to be of religious 
benefit and efficacy to the widow, or to any 
persons other than the deceased owner, 
will not justify an alienation of any part 
of the property in the hands of the 
widow, it has been justly pleaded in the 
second and third grounds of appeal that there 
is nothing on the record sufficient to show, nor 
other good reason for believing, that the gift of 
the house in suit, made some sixteen months 
alter the death of Earn Kisheu, without any 
reference to him or his funeral celebrations, 
and specifically declared to be ‘ Bishenprit\ or 
to the honour of Vishnu, was a gilt made to 
benefit Earn Kishen in his alter state, and 
was not, on the contrary, as indeed Irom the 
terms of the deed of gift in this case it plainly 
appears to be, an offering by the widow to a 
favoured idol lor her own special credit and 
spiritual advantage." 

Every word of this observation is peculiarly 
applicable to the facts of this case. Here, too, 
in the deed of gift no mention is made of the 
name of the husband, nor is it stated that the 
gift is.made for his spiritual benefit, oimilarly, 
the gift in this case was also made after a 
very long time, namely, 14 years after the 
death of the husband. Another significant 
fact is that, while the husband was an Arya 
6amajist, the gift had been made to Kukas, 
The rule laid down in the Allahabad case has 
been firmly established by the later decisions 
of the High Courts in this country as well as 
by the decisions of their Lordships ot the 
Erivy Council to which my learned colleague 
has referred in his judgment, i accordingly 
concur in the order made by my learned 
colleague. 

Z. K. Appeal allowed'- 

(a) 8 M. 1. A. 629 ; 2 w. B. 61 iP. 0.) 1 Bath P. 
C J 476 ; 1 Bar P. 0. J. 8 20 ; 19 E U. 631. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 395 of 1922. 

October 3, 1923. 

Present:— Baker, J. C. 

D. B. SETII BALLABHDAS and others 
—Defendants— Appellants 

versus 

SOBHA 81NGU— Plaintiff— Respondent. 

Civil rrocA'durc Cede (AU V of 190?^), O. XXI, r, SO, 
Sch, III, Pam H — CoCU'ctor—SaUaJ action of dteree^ 
Termiuiitton of powers —Deposit oj 6 per ctut, not 
madi' — 'Auction-sak xoiutliAr can bo sit abide — Auction- 
sale wrongUj set aside by Colkctnr— Private sale hij judg- 
ment^debtor, validity, of. 

The powers of » OoUeotor under Schedule HI of 
the Civil Procedure Code teruiinates when the decree 
UAusteried to him for execution is satisded and the 
inoompetenoy under para- 11 of the Sohedule to 
transfer the property oeases. [p. 272, ool. l.J 

A failure to observe the provisions of O. XX J, r. 8‘J« 
Civil Ptooedure Code, is not a mere irregularity and an 
auotioD-aale cannot be sot aside when the full 
amount of 6 per cent, of the purchase-money has not 
been deposited. No allowance has been made by the 
law for any misoaloulation, even though it is based 
on a wrong information supplied by the Court, 
[p. 272, ool. l.j 

The prooeedinga for the execution of deorees by a 
Colleotor should be regarded, for the purposes of 
transfers of the property in his hands, as continuing 
till their final disposal on appeal. So long as such 
proceedings ace liable to revision or appeal, it is open 
to the Colleotor to set aside the sale or to order the 
property to be sold or take such other aotion as he is 
empowered to do by the Third Sobedule of the Civil 
Pcooeduce Code. [p. 278, ool. l.j 

Appeal from the decree of the District 
Judge, iSaugor, dated the i4th June 1922, in 
Civil Appeal No. 4 of 1922. 

Messrs. V. Bose and P. N. Budra, for the 
Appellants. 

Mr. G. B, Parakh, for tlio Respondent. 

JUDGMENT. -This appeal raises a rather 
difficult question of law, on which, so far as I 
am aware, no direct ruling exists. The facts 
are that the plaintiff Sobbasingb, defend- 
ant No. 5, Bbaironsingh and one Devisingh are 
brothers. The defendants Nos. 1-3 got a 
decree in suit No. 25 of 1918 for Rs. 3,310-9 6 
against defendant No. 5, i^>haironsingb, and 
in execution of that decree they attached 
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his 2-anna8 S-pies share in the village of 
Parsone, Tahsil Khurai. The decree was 
sent for execution to the Collector, the 
actual execution proceedings being conduct- 
ed by one of bis Assistants. The property 
was put to sale and purchased by the deeree- 
holders for Ks. 4,150 on 15tb March 1919. 
Shortly afterwards, the plaintiff and his 
brother Devisingh borrowed Rs. 6,499 by 
mortgaging their share of the village to one 
Pannalal, out of which the plaintiff says he 
gave Rs. 3,600 to defendant No. 6 to save his 
share of the family property. The mortgage 
is dated 16th April 1919. On 17th April 1919 
the defendant No. 6 deposited Rs. 3,344-6 0 in 
Court, being the amount of the decree and 
something extra for commission. This pur- 
ports to be a payment under O. XXI, 
r. 89, Civil Procedure Code, but it does not 
include 6 per cent, payable to the auction- 
purchasers under that rule. On 22nd April 
1919 the Sub-Divisional Officer held that the 
decree was fully satisfied and struck off the 
proceedings by Exhibit P-12. On 24th April 
1919 the plaintiff took a sale-deed for 
Rs. 3,344 from Bhaironsingh of his 2-anna8 
8-pie8 share in the village. On 18th July 1919 
on appeal by the decree-holders the Collector 
reopened the proceedings as the full amount 
due under O. XXI, r. 89, of the Civil 
Procedure Code, had not been realized, the 
judgment-debtor having failed to pay the 5 
per cent, due to the auction-purchasers. An 
order was consequently made by the Collector 
for its payment. 

Meanwhile, on 12th February 1919, the dec- 
ree-holders, the present appellants, filed suit 
No. 7 of 1919 against all the throe brothers — 
plaintiff, Bhaironsingh and Devisingh — and 
on 24th March 1919 they applied for attach- 
ment before judgment of certain money due 
under the decree, (^n 20thAugust 1919 a decree 
was passed against defendant No. 6 alone, the 
other two defendants being discharged. The 
decree- holders then attached the same paiti 
as had been attached in the previous execution 
proceedings as belonging to Bhaironsingh. 
The plaintiff objected that he had purchased 
his brother's interest. His objection was 
disallowed and he, therefore, brought the 
present suit under O. XXI, r. 63, Civil Pro- 
eedure Code,* to establish his right to the 
property. 


The first Court dismissed the plaintiff’s 
suit, but on appeal the Distrist Judge, oaugor, 
set aside the decree and awarded the plaint- 
iff s claim, hence the present appeal by the 
decree-holders. 

The principal point raised on behalf of the 
appellants is that the sale-deed of Bhaironsingh 
and his brother, the plaintiff, is void under 
paragraph 11 of Schedule III, Code of Civil 
Procedure, as it was made during the period 
in which the Collector alone was competent to 
deal with the property. 

pie point which arises in this case for de- 
cision is, whether the sale is void under Sche- 
dule III, paragraph 11, Civil Procedure Code, 
in view of the fact that the Sub-Divisional 
Officer had struck off the proceedings, holding 
that the decree was satisfied, although the 
provisions of O. XXI, r. 89, Civil Proodure 
Code, had not been complied with. In other 
words, the question is, whether on the date 
of this sale, which is 24th April 1919, the 
Collector was competent to perform any of the 
duties imposed on him by that Schedule with 
regard to the judgment-debtor s property. 
Paragraph 11 of Schedule III of the Code of 
Civil Procedure is as follows : “ So long as the 
Collector can exercise or perform in respect 
of the judgment-debtor’s immoveable property, 
or any part thereof, any of the powers or 
duties conferred or imposed on him by para- 
graphs 1 to 10, the judgment-debtor or his re- 
presentative in interest shall be incompetent 
to mortgage, charge, lease or alienate such 
property or part except with the written per- 
mission of the Collector, ” This rule 

is based on the doctrine of lis pendens and is 
on the same principle as section 62 of the 
Transfer of Property Act. It has been laid 
down that the powers of the Collector termi- 
nate when the decree is satisfied. In KhushaU 
chand V. Nandram (1) it was hold that sec- 
tions 323-326 of the old Code, which corres- 
pond to schedule III of the present Code, pre- 
suppose a decree which has to be satisfied and 
which is, therefore, capable of execution. In 
Sonba v. Ganesha (2) it was held that the in- 
competency created by section 325-A exists 
only for the period during which the execution 
of the decree remains in the Collector’s hands. 
The moment the decree is satisfied, in or out 

(1) IQ lad. OaR. 672; 88 B. 61G; 18 Bom. L.B. (977). 

(2) 17 iBd. Oae. 887; 8 N. L. R. 182 at p. 184. 
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of Court, the Collector*® power is at an end, 
and the inoompetency to transfer created by 
section 325- A of the 1882 Code, which is now 
para^]'aph 11 of Schedule 111 of the new Code, 
ceases. Tlie whole case, therefore, turns on 
the determination of the point whether, on the 
date of this sale the decree was satisfied. 

Now, it is quite true that in this case there 
is an order of the Sub-Divisional Officer, to 
whom the decree had been transferred for ex- 
ecution by the Collector, to the following 
effect : “ (Exhibit P-12). .Tudgment-dehtor has 
deposited a sura of Ks. 3,301-1-6 on account 
of principal and Rs. 42-8-0 on account of com- 
mission within thirty days of the sale. The 
amount he transferred to the Civil Court con- 
cerned. Tlio sale is set aside and the case be 
struck off as fully satisfied. The Court con- 
cerned and Treasury Officer he informed. 
Commission and the purchase-money be re- 
funded. ’* 

When, however, we come to examine the 
law on the point, as laid down in various deci- 
sions of the High Courts, it will appear that 
any failure to observe the provisions of Order 
XXI rule 89, Civil Procedure Code, is not a 
mere irregularity. It has been practically 
admitted in the present case that the order 
of the 8ub-Divisional Officer referred to above 
is wrong. It was held by the Calcutta TTigb 
Court in Chundi Charan Mandnl v. Banke 
Behary Lai Mnndal (3) that the provi- 
sions of law regarding the deposit of 
the 5 per cent, commission in addition 
to the amount specified in the proclama- 
tion of sale must be strictly complied 
with, and when the full amount of 5 per cent, 
on the purchase- money has not been deposited 
the sale should not be set aside. This has 
been followed in Siarjoo Prasad Missir v. 
Nannoo Rai (4), and it has to he observed 
that these cases make no allowance for any 
miscalculation even if the judgment-debtor is 
misinformed by the Court as to the amount 
which he has to pay. The law imposes the 
obligation upon the defendant himself to 
ascertain for himself, by whatever means he 
likes, the amount he has to pay into Court; 
hence it would appear that there has not been 
acomplianoe in the present case with the pro- 
fs) 26 0. 449 ; 3 0. W. N. 2B8 ; 19 Ind. Deo. 
(N.8.) ; 800. 

(4) 85 Ind. Oaa. 779; 1. P. L.J. 469; 3 P. L. W. 48. 


visions of O. XXI, r. 89 of the Code of 
Civil Procedure, and the sale ought not to 
have been set aside. Henoe I hold that the 
decree was not satisfied on the date of the sale 
by defendant No. 5 to plaintiffs. 

It appears that the appeal by the auotion- 
purchasers, who are also the decree-holders, 
was not made on the ground that the sale 
ought not to have been set aside as there was 
failure to pay the 5 per cent., but only on the 
ground that the 5 per cent, should be paid to 
them, and an order was made for its payment 
by the Collector to whom an appeal was pre- 
ferred from the decision of the Sub-Divisional 
Officer. The execution of decrees by C3ol- 
lectors is governed by the rules made by the 
Local Government under sections d8 72 of the 
Civil Procedure Code. Section 70 (l) (c) pro- 
vides for orders made by any gazetted subor- 
dinate Officer, being subject to appeal to and 
revision by superior revenue authorities as 
may be as the orders made by the Court 
would bo subject to appeal to and revision by 
Appellate or Rovisional Courts. The niles in 
the Central Provinces are contained in Notifi- 
cation No. 287 of the 12th February 1912, 
published in the Gmiral Provinces Gazette of 
February 24th, 1912. Rule No 12 provides for 
the making over by the Deputy Commissioner 
of any case sent to him to an Assistant or 
Extra Assistant Commissioner subordinate to 
him, and rule 13 provides for appeals from 
such officers to the Deputy Commissioner. 
On reading section 68 and the following sec- 
tions of the Civil Procedure Code it will ap- 
pear that the provisions with respect to ap- 
peals is intended to follow, as nearly as 
possible, the procedure with regard to appeals 
from the decisions of ordinary Courts, and the 
question, therefore, arises as to whether the 
decisions of the Sub- Divisional Officer cancel- 
ling the sale and holding the decree as satis- 
fied can be regarded as a final decision in view 
of the fact that it was subject to an appeal 
and that an appeal was actually preferred. 

With regard to suits, it has been held by 
the High Courts that the proceedings must be 
held to continue till their final disposal on 
appeal ; of. Settappa v. Muthia (5). in which it 
was hold that, for the purposes of section 62 of 
the Transfer of Property Act. proceedings in 

16) 81 M. 268; 4 M. L. T. 77. 
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appeal must be treated as a continuation of the 
proceedings in the lower Court, and a transfer 
of property, which is the subjoct-mattor of con- 
tentious litigation, by a party thereto after 
the date of the decree of the lower Court and 
before an appeal is preferred against such 
decree, will be affected by the principle of 
Us pendens under section 52 of the Transfer 
of Property Act. It is pointed out at page 
270 of that ruling that it is not open to a de- 
feated suitor to file an appeal immediately, as 
he has to obtain copies of decree and judg- 
ment and ho ought not to suffer for the delay 
imposed by law. On this analogy it would 
appear that the proceedings for the execution 
of decrees by a Collector should be regarded 
as continuing till their final disposal on appeal. 
It would appear, therefore, that, so long as the 
proceedings are liable to revision or appeal, it 
would bo open to the Collector to set aside 
the sale or to order the property to be sold or 
take such otlier action as ho is ompowerod to 
do by tlio third Schedule of the Civil Proce- 
dure Code. 

It is quite true tliat in this case the Col- 
lector, on appeal from the order of the Sub- 
Divisional (.Xlicor, only directed tlio recovery 
of Rs. 200 odd wliioli represented the 5 per 
cent, of the purchasec-money, but it would 
have been open to him to set aside the order 
declaring the decree satisfied and to direct the 
execution proceedings to bo reopened and to 
confirm the sale. It has boon lield by this 
Court in Maha lco v. Kri^hn.tji (6) that the 
Collector’s powers under paragraph 11 of 
Schedule III of the Civil Procedure Cole do 
not come to an end as soon as tlio property 
is sold by auction and fetches more than the 
decretal amount. They exist at least till the 
confirmation of the sale. In that case it was 
pointed out that oven after the sale had taken 
place the decree-holder and the judgment- 
debtor could have applied under O, XXI r. 90 
to have tlio sale set aside on the ground of 
material irregularity in conducting or pub- 
lishing the sale which might necessitate 
a fresh sale. The fact that no such appli- 
cation was made and a resale became un- 
necessary would nob entitle us to hold 
that the Collector’s powers and duties had 
ceased. 

(6) 60 Ind. Gaa. 310; 16 N. L. R. 194. 

I 0-36 


The result of all these decisions is, to show 
that the powers and duties of the Collector 
continue until the execution of the decree is 
finally disposed of. In the present case it is 
clear that the provisions of O. XXI r. 
89, had not been followed and that, therefore, 
under the Calcutta case quoted above, the sale 
ought not to have been set aside and the 
decree was not satisfied. Consequently, wiien- 
ever an appeal was preferred against that 
order, it would have been perfectly open to 
the Collector to set aside that order aside and 
direct the sale to take place on the ground that 
the judgment-debtor had not complied with 
the provision of the law as continued in O. 
XX I, r. 89 of the Civil Procedure Code. I am 
aware that this was not the ground pleaded 
by the decree-holders, who are also the auction- 
purchasers, in their appeal and it might per- 
haps bo contended that the judgment-creditors 
themselves considered that the decreo had been 
satisfied The matter is somewhat complicat- 
ed by the auction-purchasers and the decree- 
holders being the same persons. In spite of 
this, I am of opinion that the decree was not 
satisfied because the provisions of O. XXI, 
r. 89, were not complied with and that it 
was, therefore, open to the Collector on appeal 
to order the property to be sold in execution. I 
am also of opinion that the proceedings must 
he held to continue till their final disposal on 
appeal. The order of the (’Collector was mere- 
ly to recover Rs. 207-8 0, bub it would have 
been open to him to order that the sale should 
not be set aside without the payment of this 
amount. So long as the Collector had the 
power of making this order his duties under 
paragraph 11 of Schedule III of the Civil Proce- 
dure Colo cannot be hold to have ceased, and, 
therefore, I am opinion that the sale by defen- 
dant No. 5 made before the order of the Assis- 
tant Commissioner has boon finally confirmed 
on appeal, is affected by the doctrine of Us pair 
dens and is prohibited by paragraph 11 of 
Schedule III, Civil Procedure Code, and 
the alienation having been made without the 
written permission of the Collector, is void. 
This point does not seem to have been argued 
before the lower Appellate Court. 

It is not necessary to go into the question of 
the payment of consideration or of the genuine- 
ness of the sale. The plaintiff ’s suit must fail. 
I.set aside the decree of the lower Appellate 
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Court and direct that the plaintiff's suit be 
dismissed with costs, throughout. 

G. R. D. Appeal allowed. 

s. D. 


MADRAS HIGH COURT. 

Gjvitj Appeals No. 332 of 1920 and 
156 AND 157 OF 1921. 

April 4, 1923. 

Present: — Mr. Justice Pliillips and Mr. 
Justice Vonkatasubba Rao. 

KUDITHIPUDI VENKATARAMAYYA— 

APPEIiliANT 

versus 

KUDITHIPUDI PITCHAMMA and 
ANOTHER —Respondents. 

-'•Karlicr chuiso cU'dt and unam- 
claitse amhi(juou,< ^Tranr,fty of Vrop'rtij 
Act {£V of 18 S 8 ), s, of prop rty belongtnij to 

IcgatCi — hmjaU'c retaining bis property in his own title 
^KUdioii^Prohaic and Adwinistraiton Act (F of 
1891), 1 as, \^0~~l)cmonstraiivf Legacy— In- 

terest — Suit for acciyimt by rtsiduary legatee against 
othtr legatee— Defendant {suppressing account hooks-— 
Burden of pi oof . 

The prlnolple that the later clause o! a Will should 
have proforenoo ever the earlier Is inapplicable bo a 
case where the earlier clause is clear and unain- ^ 
biRUous and can be read in such manner as not to in- * 
terfere with the later one. fp. 276, col. 2] 

A testator has no right to devise property be-* 
longing to another person, but if he does devise such 
property and at the same time leaves a legacy for 
that person the latter must acquiesce in the devise 
if he wishes to receive the legacy. But if he ohoses to 
retain his property by virtue of his own title, under 
the doctrine of election he is not entitled to the 
legacy under the Will. [p. 276, col. 2] 

A demonstrative legacy which partakes partly of 
the nature of a spooifio legacy and partly of a general 
legacy and which is directed to be paid out of a oer< 
tain specified property bears Interest from one year 
after the testator's death even in oases where no pro- 
vision for interest Is made in the Will, notwithstand- 
ing that the Probate and Administration Act does 
not deal with interest on demonstrative legacies’ 
[p. 275, col. 2.] 

Chinnam Tiajamannar v. Tandikanda Bamchandra 
BaOt 29Mad. 165, followed. 


In a suit for accounts by a residuary legatee 
against other legatees if it appears that the defen- 
dants bad seized a large portion of the testator's prop, 
ert.v, were in possession of the accounts kept by the 
testator and were suppressing the same, it is not 
necessary for the plaintiff to piove each item of prop- 
erty be claims beyond the possibility of, doubt, but- 
if he makes a prima facie case the burden is oast 
upon the defendants to show that the property did 
not belong to the testator or was subsequently ao- 
oounted for. [p. 276, ool. 2] 

Appeals against tiio decrees of the Addition- 
al r^ubordinato Jud^^e, Guntur, dated the 29th 
April 1920. 

Messrs. Naray uiamurll and K. Bainana, 
for the Appellant. 

Messrs. A. Krishnaswamy Aiyar and Ch, 
Bafjhava Bno^ for the Respondents. 

JUDGMENT. 

Phillips, J.- —In this case the parties will 
be styled according to their designation in 
appeal No. 332 of 1920 presented against the 
decree in O. S. No. 25 of 1919. The plaintiff 
is the minor natural brother of one Ragha- 
vayya who was adopted by one Guruvarayudu 
and his wife Pitchamma, the 1st defendant. 
The 2nd defendant is Raghavayya's widow 
and the 3rd defendant is her father, the 4th 
defendant being the minor son of the 3rd 
defendant. This Raghavayya died on the 20th 
of November 1915 leaving a Will, Ex. A, 
which was executed on the 17th November 
1915 and registered on the 20th. Under this 
Will he left certain properties to his mother, 
his wife and his father-in-law respectively and 
also the family house to the plaintilf and 
made the plaintiff his residuary legatee. 
r>hortly after his death, disputes arose between 
the plaintiff’s father and guardian and defend- 
ants 1 to 3, and a criminal complaint was bled 
by plaintiff’s guardian against defendants i 
and 3 and their gumastah under section 404 
of the Indian Penal Code, on the 6th of March 
1916. Search warrants were issued and a 
large quantity of property was found in the 
1st defendant’s house and also in the house of 
one vSitamma. This property consisted of 
cash, jewels, house-hold utensils, promissory- 
notes and account-books and otlier papers. 
When Sitamma was examined, she said that 
the property so found did not belong to 
her but had been deposited with her by 
the Ist defendant for safe custody and 
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amoii^ the properties found in Sitamma’s 
house were a number of promissory-notes 
executed in favour of the testator llaghavayya. 
No satisfactory explanation has been given as 
to why tliese properties were secreted in Sit- 
amma’s house and it can only have been with 
a view to evade the claims of the plaintiH who 
was entitled to the property under Eagha- 
vayya’s Will. The Criminal case was even- 
tually dismissed and the properties found at 
the search were returned either to the defend- 
ants or to their agent. Subsequently, there 
seems to have been some mediation, but in 
1917 a notice was sent on boliaif of the 
plaintiff to the defendants claiming the 
testator s property and, linally, in November 
1918, those three suits were tiled. 

The plaintiff sues to recover tlio prop'^rbies 
specified in his plaint schedules Irom the 
defendants, whereas the Isb defendant and the 
2nd defendant have cacli filed a suit for the 
recovery of tiie legacy of Ks. 4,000 left to her 
by Raghavayya’s Will. The minor plaint- 
iff starts at some disadvantage because the 
defendants 1 to 3 have been residing in the 
testator’s house since his death and were in 
possession of his properties from the time 
of Ids death. Tiie testator besides owning 
considerable immoveable property had 
money-lending dealings and, according to 
the plaintiff, loft outstandings of the value of 
Ks. 80,OU0, whereas the 3rd defendant only 
admits outstandings of Ks. 20,000, Admit- 
tedly, the plaintifi' has obtained possession of 
the immoveable property and a considerable 
part ofi the promissory- notes, etc., left by his 
brother, and bo now brings tins suit for cer- 
tain specified moveables detailed in sobedulo 
A to the plaint, for the promissory-notes 
specified in schedule 13, and also lor the family 
house schedule C. 

Before dealing with the first two schedules 
1 will deal with the third schedule C. The 
house referred to was given to the 1st defend- 
ant by her husband under Ex. I in 1907, but in 
bis Will Kaghavayya leaves expressly this to 
the plaintiff'. No doubt later on in the Will he 
does say that, “ defendants 1 to 3 shall enjoy 
the property as mentioned above after deduct- 
ing the property executed and registered by 
my father in favour of my mother. ’ It is 
contended for the 1st defendant that this 
clause nullifies the express devise of the 


family house to the plaintiff. It is, however, 
clear that the bequest to the plaintiff is ex- 
pressed in unambiguous terms, whereas the 
restriction mentioned afterwards would seem 
to refer to a certain site specifically mentioned 
in the previous clause which w^as also included 
in the gift-deed, Ex. I, and, consequently, tliere 
is no occasion bo apply the principle that the 
later olause of a Will should have preference 
over the earlier, for in this case tb(3 earlie r 
clause is clear and unambiguous, whereas 
the later is ambiguous and can be read in 
such a manner as not to interfere svith 
the earlier one. I, therefore, think that the 
Subordinate Judge was right in bolding that 
this house was devised to the plaintiff. The 
testator had no right to make this devise 
as the property really belonged to bis 
mother, but be has made a devise of Ks. 1,000 
in favour of bis mother. If, therefore, the 
mother wishes to receive the leKaoy of 
Ks. 4,000 she is bound to acquiesce in the 
devise of the family house. She has chosen 
to retain the house by virtue of her own title 
and, therefore, under the doctrine of election, 
she is not entitled to the legacy under the 
Will. This disposes of Appeal No. 156 wh.ch 
must be dismissed with costs. 

Appeal No. 157 relates only to the question 
of interest. Kaghavayya s minor wife, the 2nd 
defendant, obtained a decree in the lower 
Court for the payment to her of the legacy of 
Ks. 4,009 but inter est was disallowed on the 
ground that no provision for interest was 
made in the Will and that, in view’ of tlio con- 
duct of the defendants, interest could not be 
equitably awarded as damages. Section 123 
of tlio Probate and Administration Act pres- 
cribes that “ the legatee of a specific legacy is 
entitled to the clear produce thereof, if any. 
from the testator’s death,’’ and section 130 
states that, “where no time has been fixed for 
the payment of a general legacy, interest 
begins to run from the expiration of one year 
from the testator's death.” In the present 
case the legacy is a demonstrative legacy and 
has been directed to be paid out of certain 
specified property and the Probate and Ad- 
ministration Act makes no sp.'oilic provision 
lor the payment of interest on demonstrative 
legacies. In England, however, it has always 
been held that demonstrative legacies, like 
general legacies, hear interest from one year 
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after the testator s death, and this law has 
been applied in this Presidency in Chtnnam 
Bajamannar v. Tadikonda liamachandra 
Bao (l). It is argued that, as the Indian Act 
makes no provision for interest on demonstra- 
tive legacies, it must be deemed to have 
excluded them from the provisions as to 
payment of interest on general legacies and 
that, as the law has been codified by the 
Probate and Administration Act, it is not open 
to the Courts in India to apply the (provisions 
of the Englisli Common Law. A demonstra- 
tive legacy partakes partly of the nature of a 
specific legacy and partly of a general legacy 
and in legacies of both those kinds, provision 
is made either for payment of interest or for 
the receipt of the produce of the legacy. It 
is possible that, in some cases, hardship would 
be entailed upon the executor in being com* 
polled to pay interest on a demonstrative 
legacy when the fund out of which it has to 
bo paid does not come into bis bands for some 
years after the testator’s death, but those 
cases would bo exceptional and I am not pre- 
pared to say that the decision in Chiniiufn 
Bajamannar v. Tadikonda Bamachandra 
Bao (1), is wrong and would, therefore, adopt 
it. Appeal No, 157 must, th(‘reforo, be allowed 
with proportionate costs in so far as interest 
from one year after the date of the testator’s 
death is concerned. 

I will now proceed to deal with the main 
appeal by the plaintill in O, S. No. 25 of 
1919. He has obtained a decree for part of 
item 1, item 2, part of items 4 to 10 and such 
of the items 11 to 53 as have been admitted 
by the 1st defendant and also for item 15 in 
schedule B, and tlie rest of his claim has 
been dismissed. This, appeal relates to the 
items disallowed. 

Before dealing with the evidence in the case, 
I may make a few remarks on the question of 
the amount of proof which should be required 
from either party. It is quite clear that 
defendants 1 and 3 seized a large portion of 
the testator^s estate and attempted to make 
away with it. It is also clear that tlie proper- 
ty which was seized at the time of the crimi- 
nal case was handed back to their possession 
and it is incumbent on them to show what 
has happened to tlio property in their hands. 
Among tbo piopertics so liandcd back were 

(1) 29M. l5o. 


six bound account-books and a number of 
cad j an accounts, but neither these nor any 
other accounts have been produced in this 
suit. It is admitted by plaintiff’s guardian as 
P. W. 3 that the bound account books did not 
contain the latest account of Baghavayya but 
it is, however, possible that they would contain 
information which would satisfactorily estab- 
lish the details of the property of whicli the 
testator died possessed. The only witness 
examined for the defendants is the 3rd defend- 
ant himself and he lias not attempted to ex- 
plain the non-production of tliese accounts; in 
fact, he states that the testator’s father who 
is his own father-in-law never kept any 
accounts, and would have it tliat the testator 
had no accounts to show what his estate was. 
Apart from the fact that certain accounts wero 
found at tlie search, we have the recital in 
Exhibit M (18), a promissory-note executod to 
the 1st defendant in renewal of a note execu- 
ted in favour of her son Raghavayya, that 
the amount was made up of an amount duo 
according to the subsequent rough book. 
This recital sliows dearly that Raghavayya 
did keep some accounts and it is also shown 
by the finding of account-books and cadjan 
accounts at tbe search. Tiie Isb defendant 
has not chosen to go into the witness-box, 
whereas the plaintiff has been called upon to 
prove beyond doubt each and every item of 
property whicli he claims : and tlie Subordi- 
nate Judge has not dealt with the evidence 
in the case as if tbe burden of proof was 
wholly on tbe plaintiff but has not attached 
any weight to the inference to be drawn from 
tlio non-production of the accounts by the 3rd 
defendant and the absence of any independent 
evidence on bis behalf. Considering the 
conduct of defendants 1 and 3 and the sup- 
presion by them of tbo testator’s accounts, I 
think it is not necessary that the plaintiff 
should prove each item he claims beyond the 
possibility of doubt, but that, if he adduces a 
prima facie case of the existence of certain 
property, the burden is cast upon the defend- 
ants to show that property did not belong to 
Raghavayya or has been subsequently ac- 
counted for. With these preliminary remarks, 
I will proceed to discuss the evidence as regards 
the several items claimed by the plaintiff. 
The defendants have also filed a memoran- 
dum of objections in respect of tlie items 
decreed to the plaintiff, and, consequently, all 
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the items in A and B schedules must now be 
dealt with. 

Ills Lordship then dealt loith the itein.s in 
detail and^ after discussing the avidence, con- 
cludoAl as follows: — 

The Subordinate Judge’s decree will, there- 
fore, bo modified in aooordaiioe with tlie above 
findings and the plaintiff will got his proportion- 
ate costs throughout from the defendants. The 
memo, of objections is dismissed with costs. 

Venkatasubba Rao, J. — I agree. 

V. N. V. Decree modified. 

s. D. 


ALLAHABAD HIGH COURT. 

Second Civil Arpp^Aiii^ Nos. 1052 to lOGO 
OE 1022. 

January 21, 1924. 

Present : -Mr. Justice Stuart. 

BHUP NARAIN RAI and 
OTHERS — Defend AN' i’S -Appellants 

versus 

SRI TIIAKUR RADIIA and others 
— Plaintiffs -Respondents, 

Landlord and U'nani - (hnipancj) holding — Lands 
allotUd to several villages — lientr se2).ii\ite suits for, in 
respect of lands in each village, mainlainahilitij of. 

Where latida oomprwed in one oocupanoy holding 
are distributed among several villagas, the oooupanoy 
holding is split up into as many holdings as there 
are villages among which the lands are diatributod 
and a separate suit for rent is roainiainable in respect 
of the lands in eaoh village. 

Second appeals against the decrees of the 
District Judge of Ghazipur, dated tbo 20th 
April 1922. 

Mr. K, N*. Laghat(\ for the Appellants. 

Mr. U. S. Bujpai, for tho Respondents, 

JUDGMENT. —These nine connected ap- 
peals arise out of nine suits for arrears of rent 
brought against the appellants, it appears 
that, as far back as 1868, certain Zemindars in 
what was known as tho Taluka Birpur in the 
Ghazipur District agreed that tho predecessors- 
in- interest of tho present appellants should 


cultivate 96 highas 19 hisioas in the taluha at 
a certain rant. At tho next Settlement tho 
area and the rent were increased. As time 
has gone on, tho fields hold in tenure by these 
persons have been distributed amongst no 
loss than nine villages and tho fields in each 
village have been amalgamated into a separato 
area hold in occupancy tenure. These ap- 
peals arise out of suits for arrears of rent in 
respect of these nine areas. The main point 
pressed in appeal by the learned Counsel for 
the defendaTits-appellants is that the suits 
should be dismissed in toio because nine suits 
have boon brought instead of one. Uis argu- 
ment is that all those nine areas are one 
holding and that under the law one suit 
should have been brought for the arrears of 
rent of one holding. The first point to con- 
sider is, whether these areas are one holding 
or nine holdings. Now, there might be some 
force in an argument to tho effect that 
originally 96 highas and 19 bisioas wore one 
holding because the whole area at that time 
consisted of parcels of land held under one 
tenure and one engagement, and it might be 
argued that, when tlie area increased at tlm 
time of Settlement it still remained one 
holding. But once the nine villages were 
formed (whenever they were formed) it seems 
to me impossible to hold that the area held 
in each village under occupancy rights was not 
a separate occupancy holding. 1 do not 
understand how there could be one occupancy 
holding consisting of fields which lay in nine 
different villages and nothing could bo worse 
from the point of view of tho appellants tlian 
deciding in their favour upon this point, for, 
if it were hold that all this land was included 
in one holding, a decree for arrears of rent in 
respect of an occupancy holding in one 
village would suffice to eject them from all 
nine villages under the provisions of section 
57, Local Act II of 1901. It certainly is true 
that in tho past they were sued in single 
cases in respect of all tho areas and that the 
areas were treated as one holding. But I 
think the Courts in the past were wrong, and 
that the Courts which decided these present 
cases have taken the right view of tho subject. 
I rely in support of these views on the decision 
in Jagaannath Prasad v. Tore (1). The facts 
there wore certainly not tbo same as here, for 
ill that case there was not the slightest doubt 
(1) 8 A. L. J. Gil; A. W. N. (1906) 958; 99 A 18. 
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as to the separation of the holdings and here 
the point, at any rate, is arguable. But the 
argument derived from the provisions of sec. 
tion 57 is the same here as it was there. For 
the above reasons, I consider that nine separate 
suits wore rightly instituted. 

I now come to the last point. There are a 
large number of defendants and some were 
impleaded so late in the day that the recovery 
of a small port! on of the arrears against them 
was time-barred. The Courts below have 
awarded this amount against the remainder 
on the ground that they shared in the cultiva- 
tion. I accept this view as correct. 

I accordingly dismiss these nine appeals 
with costs on the higher scale, 
z. K. Appeals dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil i Revision No. 73 of 1923. 

September 26, 1923. 

Present : — Mr. Baker, J. C. 

OHOONILATj— Plaintiff— Applicant, 
versus 

NANI SINGH AND ANOTHER— 
Defendants— Non-Applicants. 

Transfer of Prop^ rUj Art (IV of lb82), s 0^ Arrears 
of rC'ikt, whether can be transferred — Contract Act {IX of 
187‘2), s. 2i— Lambardati Haq, transfer of, wJiAither 
illegal-^Gonsideration partly illegal-^ Legality of entire 
contract. 

Lambardan tighis in a village cannot be trans- 
ferred. [p. 278. col. 2.J 

Etna Pnjari v. Btraj Mohan, 8 0. P. L. R. 126, 
followed. 

The assignment by a oo-sbarer of the right to p o- 
fits (arrears of rent) is an assignment of a mete right 
to sue and the transfer of sooh a right is unlawful 
under section 6 of the Transfer of Property Aot. 
[p. 278, col. 2.] 

Lakhpat Sahai v. Tikarani, i7 Ind. Cas. 168 N. L. 
J. 17, followed 

Section 24 of the Contract Act applies where the 
whole oontraot is one and the legal part cannot be 
separated from the illegal, otherwise the legal part 
oan be enforoad. 


^ A suit on a bond whioh formed a part of oonsider- 
tion for the sale of 2. annas malgmari and lambar^ 
dari rights cannot ba maintained as it is covered by 
section 21 of the Gontraot Aot 

Revision against the decree of the Small 
Cause Court, Khandwa, dated the 8th Janu- 
ary 1923 in Civil suit No. 2679 of 1922. 

ORDER.— The facts of this case arc 
peculiar and raise an important point of law. 

The applicant held a 2-annas share in a 
village and was also Lamhardar. He sold his 
share in the village to the non-applicants, 
including the lam' ar dari rights and the right 
to recover arrears of rent. The consideration 
was partly previous advances and partly a 
bond for Rs. 475 passed by defendants. As 
defendants did not pay the amount of the 
bond, the plaintiff sued them upon it and the 
defendants pleaded that it was passed for the 
lamhardari rights and the arrears of rent 
which could not bo sold, so there was no 
consideration for the bond. 

The Small Cause Court, Khandwa, allowed 
evidence on this point and, finding tliat there 
was a failure of oonsidoration, dismissed the 
suit. The plaintiff applies for revision. 

Admittedly, the lamhardar i rights cannot be 
transferred, but as the applicant’s pleader 
appears disposed to argue that the arrears of 
rent can be transferred, I may commonco by 
saying that it has been held by this Court 
that the assignment by a co-sharer of the right 
to profits prior to the sale is an assignment of 
a more right to sue : of Lakhpat Sahai v. 
Tikaram (1), disposed of on i9th March 1917. 
It is clear, therefore, that the sale of the 
lambardari rights and the rental arrears is 
unlawful. 

Section 21 of the Contract Act quoted by 
the applicant does not seem to me to apply. 
It is not a question of a mistake of law, but of 
a contract part of the consideration of whioh 
is forbidden by law. The transfer of a mere 
right to sue is expressly forbidden by section 
6, Transfer of Property Act, and it was decided 
as long ago as 1889 in Bina Pujari v. Biraj 
Mohan (2) that the rights of a Lamhardar 
cannot bo transferred. Under section .24 of 
the Contract Act if any part of a single con- 
sideration for one or more objects, or any one 

(1) 47 Ind. Oaa. 168 ; 1 N.L. J. 17. 

(2) 3 C. P, L. R. 126. 
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r any part of several oonsiderations for a 
ingle object is unlawful, tbo agroemenb is 
oid. 

This applies where the whole contract is 
ne and the legal part cannot bo separated 
‘om the illegal. Where the legal and the 
legal parts can bo separated the legal part 
in bo enforced. 

It has been contended on behalf of the 
pplicant that the whole transaction evidenced 
y Exhibits D. 1 and P. 1, tho sale-deed and 
ond is one, and that the present bond forms 
art of the consideration of Rs. 3,275 for tho 
ilo of the 2-anQas sliare including the 
imhardari rights and tho right to the arrears. 

If the whole agreement is treated as one the 
laintiff must fail, because tho promises made 
y plaintiff constitute a single consideration 
Dr defendants’ promise to pay and there is no 
ossihility of apportioning tlio amount payable 
Dr the legal and illegal promises. The case 
rill be covered by the very similar English 
ase of llopkhis v. Prescott (3), whore a man 
greed to buy for a lump sura a private busi- 
ess wl)ich of course may bo sold, and a 
ublic office which is not lawfully saleable. 

So also whore the parties lumped together 
wo debts, a lawful and an unlawful one, and 
reated them as one, Daolatsing v. Panda (4:) 
r where the agreement to pay rent was void 
ecause tho amount fixed exceeded tho legal 
mit, Laxmanlal v. Mulshank ir (6j the agree- 
lent could not be enforced in part, since that 
rould mean making a new agreement for tho 
arties. But if in the cases mentioned above 
Q0 lawful and unlawful parts could be sepa- 
iited, the lawful promise could be enforced. 

In the present case I have not the least 
oubt that the plaintiff's suit must fail. If, 
s has been contended on his behalf, the whole 
ransaction is to be treated as one and the 
ond in suit is part of tho consideration for 
he whole sale, then, on the authorities above 
uoted, the whole agreement being void no 
art of it can be enforced. If, on tho other 
and, evidence is admissible to show that this 
ond was a separate consideration for the sale 
f tho lamhardari rights and 'the arrears of 

(3) (1847) 4 0. B. 678; 16 L. J. C. P. 469; 11 Jur* 
52; 186 E. R. 634; 72 R. R. 647. 

(4) 9 B. 177; 6 Ind. Deo. N. 8. 118. 

10) 82 B. 449 ; lO Bom. D. B. 668. 


rent, then the consideration for it is unlawful 
and tho agreement is void. 

In this view of the case it is unnecessary to 
go into the question of whefch er oral evidence 
was admissible to add to tho terms of tho 
documents. As a matter of fact the bond 
(Exh. P. 1) on which tho suit is brought 
recites that Rs. 475 are duo out of the price of 
the 2-anna8 malguzari share and lamhardari 
rights purchased from plaintiff, for which tho 
bond is executed. It appears, therefore, to be 
clearly covered by section 24, Indian Contract 
Act. 

Tho decree of tho Small Cause Court dis- 
missingithe plaintiff s'suit is, therefore, correct, 
although it proceeds on a different ground to 
that taken by me. As a matter of fact, this 
aspect of tho case was not argued at all. The 
application is dismissed with costs. 

Pf. R. T). Application dismised. 


SIND JUDICIAL COMMISSIONER S 
COURT. 

Miscellaneous Civil Appeal No. 43 
OF 1920. 

September 17, 1923. 

Present : — Mr.Kennody, J- C., and 
Mr. Raymond, A. J. C. 

SIND BANK, Ltd. — Appellant 
versus 

AMERST DYAL and another— 
Respondents. 

Civil Procedure Codc(Act V of 1908), 0. XXI, r. €0— 
Judijment-dehtor ahaiild have saleable interest at the 
time of the Court. salo^Transferees after mortgage not 
impleaded in mortgage suit, effect of, 

Thalintereat oif a jadgment-debtor contemplated in 
0, XXI, r, 90, Civil Procedure Code, is that which he 
has in the property sold :it the time of the sale by 
the Court 

I! a purchaser of the equity of redemption from a 
mortgagor is not made a party to the mortgage-suit 
and a decree is obtained, it Is not binding on him 
and tho purchaser of the mortgaged property at the 
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Bale held In exeoation of the mortgage-deoiee acquires 
only the right of the mortgagee. 

Muthavivial v. Baeu Pillai, 44 lud. Oas. 758 ; 41 
M. 513 ; 28 M. L. T. 106 ; (1918) M. W. N. 251 : 7 L. 
W. 420, relied on, 

Shaili AMnlUi Saiba v. Hap Abdullut 6 B. 8 ; 3 
Ind Deo. (N.S ) 6 ; Dadoba v. Damodar 

Paghunathf 10 B. 486 ; 8 Ind. Doo. (N.S.) 803 ; 
Kanyaram v. Tirath Singhs 31 Ind. Oaa. 37 ; 9 B. L. 
R. 86. distingaished. 

Appeal from an order of Mr. N. W. Kemp, 
Additional Judicial Commissioner, dated 1st 
November 1920. 

Mr. Kiynalrai Bajray for the Appellant. 

Mr. Dharavidas Thawardas, for the Res- 
pondents. 

JUDGMENT — The facts of tliiscase are 
simple. 

One Khanusinj^ and his two sons, members 
of a joint undivided Hindu family, borrowed in 
October 1912 certain sums of moneys from 
the Sind Bank on hundis, and as security for 
repayment granted the Bank an equitable 
mortgage over ten jirehs of land by deposit- 
ing with it the title-deeds to the property. 
The moneys not being repaid within the 
stipulated time, in August 1916, the Bank 
sued them for the amount due and prayed for 
sale of the mortgaged property. The usual 
mortgage-decree was passed in favour of the 
Sind Bank on the 3ist August 1916. The 
final decree followed on the 1st February 
1918. On the 3rd May 1914 Khanusing and 
his sons had sold the property equitably mort- 
gaged with the Bank to one Jamila and slie in 
turn sold it to ITaji Haroon. Both the con- 
veyances were effected by registered sale- 
deeds. The property since the sale to Ilaji 
llaroou has been in his possession. 

Neither Jamila nor Haji ITaroon were 
parties to the suit filed by the Sind Bank 
against Khanusing and liis sons, as apparently 
the Sind Bank was nob aware of the sales nor, 
as the deoreewas ex parte, was the sale brought 
to the notice of the Court. 

The decree was assigned by the Sind Bank 
to one Kalumal Tolaram and on the 21st 
August 1919 he applied for his name to be 
brought on the record as the transferee of the 
decree and for sale of the mortgaged property 
specified in the decree. The sale proclamation 
that was issued by the Court in March 1920 


described the sale to be of the righti title and 
interest of the judgment-debtor (Khanusing 
and his two sons) in the ton jirehsoi land. It 
was on the 17th April 1920 that Haji Haroon 
notified by a public notice that the land in 
question had been sold to thorn and that they 
wore not aware of the mortgage with the 
Rind Bank. At the auction-sale hold by the 
Court the property was purchased by the 
Respondent Amorsi Dyal, for the sum of 
Rs. 8,260-0-0. The auction-sale was hold on 
the 17th April 1920. 

On the 15th May 1920 the auction-purchas- 
er, being made aware of the sale of the mort- 
gaged property subsequent to the mortgage, 
applied under O. XXI, r. 91, Civil Proceaure 
Code for sale to be set aside on the ground 
that the judgment-debtors had no saleable 
interest in the property as the time of the auc- 
tion-sale by the Court and the sale proclama- 
tion did not disclose that the property had 
been sold subsequent to the mortgage. 

The Learned Additional Judicial Commis- 
sioner, Mr Kemp, sot aside tlie auction-sale 
on the ground that tlio mortgagors- judgment- 
debtors had no saleable interest in the proper- 
ty and directed the refund of the purchase- 
money to the auction-purchaser. 

The Sind Bank by their assignee appeal 
against tliis order. The main point raised in 
appeal is that the lower Court was in error 
in regarding the position of the mortgagorg- 
judgmont-debtors at the time of the auc- 
tion-sale, whereas the Court should havo con- 
sidered their interest in the property at the 
time of the mortgage. O, XIX, r. 91, Civil 
Procedure Code as follows : — * The purchaser 
at any such sale in execution of a decree may 
apply to the Court to sot aside the sale on the 
ground that the judgment-debtor had no sale- 
able interest in the property sold.” It is 
obviously the intention of the Legislature that 
if the judgment-debtor has no saleable interest 
in the property sold the sale should be 
declared null and void. And, according to 
the plain reading of the rule, it contem- 
plates the interest of judgment-debtor in 
the property at the time of the sale by 
the Court. Now, after the execution of 
the mortgage with the Sind Bank, the only 
interest that the mortgagors retained in the 
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mortgaged property was their equity of re- 
demption which they disposed of and, conse- 
quently, at the time of the sale by the Court 
it was not that the mortgagors- judgment- 
debtors had no appreciable interest in the 
property sold but they had absolutely none, and 
it is on this ground that the application was 
made to set aside the sale. Now, Mr. Kimatrai 
for the appellants contends that what was 
sold at the auction-sale by the Court was the 
right, title and interest of the mortgagors sub- 
sisting at the time of the mortgage and that 
the auction-purchaser was not bound by the 
sales subsequent to the mortgage. In support 
of his contention he relies on the authority of 
Shaikh AbdtUla Saiha v. Ilaji Abdulla (l) 
and on the following remarks in the judgment, 
at p. 15: “ In fact the intention of the Court 

is (in mortgage-decrees) to pass to the pur- 
chaser the right, title and interest both of the 
mortgagor and mortgagee. And, in order to 
surmount the difficulty caused by the form 
of sale in mortgage- suits, this Court has ruled 
that the ‘ right, title and interest ' of the 
mortgagor as it stood when he was making 
the mortgage (and not merely as it stood at 
the time of the Court-sale) is what passes 
under the certihcate of sale to the purchaser.** 
lie also relies on Dadoba Arjunji v. Damodar 
Bughnath (2), “where it was observed in the 
judgment that, the authorities are clear that 
he (purchasei’) acquires the estate of the 
mortgagor as it existed when he executed the 
mortgage.” This ruling was followed in 
Kanyaram v. Tirathsing (3), where it was 
held that, what is sold at the sale in execution 
of the first mortgagee’s decree is the right, 
title and interest of the mortgagor as it existed 
at the time of the first mortgage. 

Now, in the present case, it cannot be over- 
looked that in the suit by the Sind Bank against 
the mortgagors for sale of the mortgaged prop- 
erty neither of the purchasers was a party to 
it as they should have been in a regularly 
constituted suit. Neither of them, therefore, 
wfc«s bound by the decree passed in the mort- 
gage-suit. As stated by Ghose on Mortgages 
3rd Ed., p. 733, if a suit has been properly 
constituted, that is, if the mortgagor and all 
subsequent assignees are parties to it, the 
title of the purchaser will be absolute relating 

(1) 6 B. 8 ; 8 Ind. Deo. (N.B.) 6. 

(2) IG B 486 ; 8 Ind. Deo.i(N.B.) 808. 

(8) 81 lod. Oae. 87 ; 9 S. L. B. 86. 

I C— 86 


back to the time of the execution of the mort- 
gage. He will not, therefore, be bound by 
any subsequent dispositions made by the 
mortgagor as tlie sale will cut off all such 
interests. 

In Muthammal v. Bazu Pillay (4) the follow- 
ing observations appeal in the body of the judg- 
ment, at p. 515: “A mortgagee who sues for the 
sale of the secured properties, if he succeeds, 
gets the title of the mortgagor as it stood on 
the date of the mortgage, or transfers that 
title to the purchaser, free from all interests 
and liens subsequently created by the mort- 
gagor, provided he makes the owner of such 
interests or liens parties to the suit, but if he 
omits to make any of them .parties, their 
rights or liabilities are not affected ;** and at 
p. 516 it is said: “If the mortgagor or owner 
of the final equity of redemption is not made 
a party to the suit the purchaser at the sale 
at the best acquired only the interest of the 
mortgagee.” 

Now, it has been established that the poss- 
ession of the property mortgaged is with 
Haji Haroon, who had purohas^ it from the 
mortgagor prior to the suit by the mortgagee. 
To this suit, as I have already observed, Flaji 
Haroon was not impleaded as a party and con- 
sequently was not bound by the decree for 
sale of the mortgaged property. At the Court 
auction-sale, therefore, what the respondent 
purchased was only the right of the mort- 
gagee, the whole of the equity of redemption' 
being vested in Haji Haroon. A suit for 
possession of the mortgaged property by the 
respondent would not be enter tainable as 
held by the Full Bench in Hargulal Singh v. 
Gobind Bai (5) on facts identical with the 
present case. This decision was followed in 
Entholy Kizakik v. Vallath Koylil (6). In 
both these cases there was a sale by the 
mortgagor subsequent to the mortgage and 
after the sale the mortgagee instituted a suit 
for the sale of the mortgaged property with- 
out impleading the purchaser as a party to 
it, and obtained a decree for sale. The pur- 
chaser at the sale in execution of the decree 
brought a suit for possession and it was held 

(4) 44 Ind. Om. 758 ; 41 M 518 ; 23 M. L. J. 

106 ; (1918) M. W. N. 261 ; 7 L. W. 420, 

(5) 19 A. 641 ; A. W. N. (1897) 154 ; 9 Ind. Dep. 
(N. B.) 850. (P. B.). 

(6) 80 M. 600 ; 17 M. Ii. J. 481. 
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iihat be was not entitled to possession as all 
that passed to him at the sale was the right 
of the mortgagee on a simple mortgage. 

This is all that the respondent in the pre- 
sent ease can be deemed to liave acquired by 
his purchase at the sale held in execution of 
the decree, for at the sale of the mortgaged 
property the mortgagors -judgment-debtors had 
no interest in the property as they had parted 
with the only interest that they retained after 
the mortgage, viz., the equity of redemption, 
and, as observed, the decree for sale of the 
mortgaged property was not binding on the 
purchasers from the mortgagors as they were 
not parties to it. The result, therefore, is that 
the judgment-debtors had no saleable interest 
in the property at time of the Court auction- 
sale and the appeal must stand dismissed with 
costs. 

K M. A. Appeal diamissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 24 of 1923. 
January 11, 1924. 

Present : — Mr. Wazir Hasan, A. J. C. 

ABDUL SHAKUR KHAN and others— 
Plaintiffs— Appellants 
versus 

MUHAMMAD ALI KHAN and others— 
Defendants— Respondents. 

Adverse posse ssion-^-Muhammadan Law^ Succession 
•-Co-heirs, possession of, whethir adverse ^Exclusive 
enjoyment of profits. 

The possession of some oo-heirs of e deceased 
Muhammadan oyer the undivided estate of the 
deceased is the possession of all the co-heirs who are 
oo-sharers In the estate, [p* 38S, ooL 1.] 

The mere fact that the oo-heirs who are not In 
possession have not been In the enjoyment of the 
rents and profits of the property Is not suffiolent to 
establish a title by adverse possession in the co- 
heirs who have been In possession and have enjoyed 
such profits, [p. 283, ool. 3.] 

Appeal against the decree of the District 
Judge, Rae Bareli, dated the 30th October 
1922. 


Messrs. Muhammad Ayuh, Ali Zahir and 
Niaynatullah, for the Appellants. 

Messrs. Waai Hasan and Kalhe Husain, for 
the Respondents. 

ORDER. —The plaint'ffs-appellants claim 
a 7|40th8 share in the inheritance of Mt. 
Amina Bibi, who died on the 3rd June 1919, 
Plaintiff No. 1 is her husband. The other 
plaintiffs are her sons and one daughter. The 
estate of Mt. Amina Bibi, with regard to which 
this claim is preferred, consisted of her share 
in the inheritance of her father, Ahamad Ali 
Khan, who died in April 1907. Ahmad Ali 
Khan was married twice. Mt. Amina Bibi, 
deceased, and Muhammad Ali Khan, defendant 
No. 1, were his children born of the first 
wife. The second wife is Mt. Naima Bibi, 
who is defendant No. 3 in the present litiga- 
tion. Her son Mahmud Ali Khan, is defend- 
ant No. 2. Muhammad Ali Khan, defendant 
No. 1, sold a half share in a certain grove to 
defendant No. 4. This grove admittedly be- 
longed to Ahmad Ali Khan and is item No. 6 
in the list of properties mentioned in para- 
graph 3 of the plaint of the present suit. That 
Mt. Amina Bibi was one of the heirs of 
Ahmad Ali Khan under the Hanafi Muham- 
madan Law is admitted. It is also admitted 
th it her share of inheritance in the estate of 
her father was 7|40th8. It is further admitted 
that the plaintiffs, the husband and the 
children of Mt. Amina Bibi, respectively, are 
the heirs under the same law of Mt Amina 
Bibi. It follows that if Mt. Amina Bibi had 
a title to the property to the suit, as it is ad- 
mitted she had, that title devolved on the pre- 
sent plaintiffs. It is again a common ground 
that defendants Nos. 1 to 3 are the other 
heirs of Ahmad Ali Khan and entitled to his 
estate less than the share of Mt. Amina Bibi. 
On this state of pleadings it is perfectly clear 
that this is a dispute with regard to a share in 
an estate in which all the parties to the suit 
have title as co-sharers. Amongst the pleas 
raised in defence the only plea tried by the 
lower Appellate Court is one of limitation. 
That plea has been found by that Court in 
favour of the defendants with the result that 
the suit has been dismissed. This was done 
in agreement vnth the decision of the Court 
of first instance on the same plea. Other 
issues which arose in the case have not been 
decided by the bwer Appellate Court though 
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they were all decided by the Court of first 
instance. 

The only point, therefore, in second appeal 
urged on behalf of the plaintiff s-apellants is 
one of limitation and the finding of the lower 
Courts on that point is challenged. The 
lower Appellate Court has found that the 
plaintiffs have failed to prove their possession 
within limitation and that the defendants 
have succeeded in proving adverse possession. 

The first finding can be disposed of in a few 
words. It is a well accepted principle of law, 
to which no attention seems to have been 
given by the learned Judge in the Court 
below, that the possession of one co sharer 
is in law the possession of the other, unless it 
is shown to be otherwise. The defendant’s 
possession, therefore, in the circumstances of 
this case, must be deemed to have been not 
only exclusively in their own interest but*also 
for and on behalf of the other co-sharers 
in the common estate. The title being 
with the plaintiffs, as is shown above, it 
subsists certainly in a case where the opposite 
party in possession is a co-owner. In the case 
of Bardat Singh v. Gurmukh Singh (1), Lord 
Buckmaster, in delivering the judgment of His 
Majesty’s Privy Council, made the following 
observation : — “ Possession may be either 
lawful or unlawful, in the absence of 'evidence, 
it must bo assumed to be the former.” 
Further, in the case of Kennedy v. De 
Trafford (2), Lord Herschell, in speaking of the 
character of the possession of a co-owner, 
made the following ovservation : —“Dodson was 
an owner of this property— the owner of an 
undivided moiety, it is true, but each owner 
of an undivided moiety is none the less 
truly an owner.” It must, therfore, be 
held that the possession of the defendants 
over the undivided estate of the common an- 
cestor of the parties is the possession of ail 
the co-sharers in that estate. 

The second question is one of adverse 
possession. The Court below has found that 
mutation of names in the Brevenue Registers 
on the death of Ahmad Ali Khan was made 

(1) 47 Ind. Caa. 626 ; 28 0. L. J. 487; 68 P. W. R. 
1918 ; 64 P. B. 1918 ; 24 M. L. T. 889 ; 20 Bom. L.B. 
1064 ; U919; M. W. N. 1 ; J L. W. 128 ; 1 U. P. L. 
B. 8 (P. 0»)» 

(2) (1897) A. 0. 180 ; 66 L. J. Oh. 418 ; 76 L. T. 
f27 ; 45 W. B. 671. 


in favour of his sons only, though this was 
done with the knowledge and with 
the consent of their sister, Mt. Amina 
Bibi. It has further found that neither Mt. 
Amina Bibi nor the plaintiffs in the pre- 
sent case ever lived together with the defen- 
dants. It has also found that neither she nor 
her heirs ever enjoyed the fruits of the 
common estate. These are the findings of 
fact and must be accepted as conclusive in 
second appeal. The question of law which 
now arises for determination is, whether, in 
the circumstances of this case, these facts 
found by the lower Appellate Court constitute 
adverse possession as understood in law in a 
case between co-sharers. Here, again, the 
finding of the Court below that adverse pos- 
session has been proved must be set 
aside. 

It IS clear beyond any shadow of doubt that 
the fact that the plaintiffs have not been in 
the enjoyment of the rents and profits of the 
property is not sufficient to establish a title 
by adverse possession in the defendants who 
have enjoyed such profits. The simple 
reason for this view of law is that the 
fact is consistent with the legal title 
in the co-tenant in possession ; but having 
the title to possession his act of exclusive 
enjoyment of the profits cannnot amount 
to a hostile assertion on liis part as against 
the title of the co-tenant not in possession. 
See the decision of Mr. Justice Mookerjee in 
the case of Jagannath Marwari v. Sm. 
Chandifi Bihi (3). The fact that mutation 
in the name of the sons of Ahmad Ali 
Khan was made with the knowledge and 
with the consent of Mt. Amina Bibi is tending 
more in the direction of negativing the plea of 
adverse possession rather than in support 
of it. 

I, therefore, allow tliis appeal, set aside the 
decree of the lower Appellate Court and, as 
the appeal in the Court below was disposed of 
ui)on a preliminary point, the case is remand- 
ed to that Court with direction that it shall 
be restored to its original number in the 
Register of Appeals in that Court and tried 
according to law. The costs shall abide the 
event. 

Z. K. 

(8) 26 0. W. N , 66. 


Appeal allowed. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 11-B. of 1922. 
September 26, 1923. 

Present: — Mr. Kotval A. J. C., and 
Mr. Prideaux, A. J. C. 

Must. ANNAPURNABAI and another - 
Defendants — Appellants 
versus 

RUPRAO— Plaintiff —Respondent. 

Hindu Law Adoption— Suit by adopted son for poss- 
ession of property — Limitation Act (IX of 1908), Sch. 
J, Art. 118' Partition between co-widmos^ whcUtfir 
bindifig on adopted son. 

A suit by a person alleged to be the adopted son 
of another for the possession of the estate belonging 
to the latter after his death where the relief sought 
is possession, and the validity or faotum of adoption 
is inoiden tally in i8sa6« is not governed by ktt. 118 of 
Soh 1 to the Limitation Aot. [p. 286, ool. 1] 

A partition between oo-widaws of >tbe husband's 
estate before the adoption Is not binding on the 
adopted son who divests both of them of the estate 
as all 00 - widows must in law be treated as one 
persoa. [p. 285, ool. 2. j 

Appeal against the decree of the 2nd Addi- 
tional District Judge, East Berar, Amraoti, in 
Civil Suit No. 66 of 1919, dated the 28th 
October 1921, 

Messrs. J. K. B. Canuh K, B„ M. Gupta. 
N, O. Bose, R. B. and 1\ L, Stmde^ for the 
Appellants. 

Sir B. K. Bose and Mr. S. B. Tambe, for the 
Respondent. 

JUDGMENT. — One Shankar Rao Patel 
of Ghuikhed, Taluq Chandur, District Amraoti, 
died in February 1908 leaving behind him 
two widows, Ambu Bai and Annapurna Bai. 
Ambu Bai is the elder of the two. The 
plaintiff, Ruprao, claims to have been adopted 
by Ambu Bai on the I2th January 1912 when 
he was a minor. He states that he attained 
majority in October 1916. He sues for poss- 
ession of certain property belonging to the 
deceased Shankar Rao. The defendants are 
llj Annapurna Bai and (2) Kashinath, a minor. 
Kashinath claims to have been adopted by 
Annapurna Bai with Ambu Bai*s consent in 
June 1908 in Benares where the widows had 
gone to immerse the deceased Shankar Rao s 
bones in the holy waters. It is said that 
Shankar Rao had given express authority to 
both his wives to adopt. The defendants 
contend that the suit is barred as the plain- 


tiff and his guardian Ambu Bai had knowledge 
of his adoption more than six years before 
suit and the suit was not brought within six 
years from the date of the knowledge or three 
years after the plaintiff attained majority. They 
denied the plaintiff ‘s adoption by Ambu Bai. 
Defendant Annapurna Bai claims maintenance 
in case Kashinath‘s adoption is not proved. 
These are the pleadings material to this 
appeal. 

♦ ♦ * 

The question to be next dealt with is that 
of limitation. It is urged on l;)ehalf of the ap- 
pellants that the main object of the suit was to 
have it declared that plaintiff is, and defendant 
No. 2 is not, the adopted son of Shankar Rao ; 
that there is evidence that defendant No. 2 has 
been treated as the adopted son since about 
11 years before suit ; that the plaintiff and 
Ambu Bai must have known of the allegation 
of adoption during all those years, and that as 
the suit is brought admittedly more than three 
years after the plaintiff attained majority it is 
time-barred, it is further urged that the 
knowledge of Ambu Bai must bo attribued to 
the plaintiff. In the plaint the only reliefs asked 
are possession and profits of the property of 
Shankar Rao, In the course of the statement 
of his case the plaintiff mentions tbo fact that 
in Patelki proceedings in 1913 Annapurna Bai 
alleged that Kashinath was adopted by her. He 
denies the adoption by defendant No. 1 or 
defendant No. I s power to adopt and states 
that defendant No. 2 has been joined only 
to have a full decision of the plaintiff’s 
right in connection with the property in 
suit. It is said that this constitutes an 
implied prayer for the relief of declaration 
that defendant No. 2’b adoption is invalid 
and never in fact took place. There are a 
number of witnesses who say that defendant 
No. 2 was said to be or known as Shankar 
Rao’s adopted son, but from the conduct of 
Annapurna Bai with regard to Patelki and 
mutation proceedings after Shankar Rao’s 
death, the partition of the property of Shankar 
Rao, the suits ftled by Annapurna Bai and 
Ambu Bai, and the failure to mention the 
adoption in Exhibit P-36, any allegation of 
the adoption is not very likely. The first time 
that the allegation of the adoption appears to 
have been definitely made is on the 8th 
November 1913 in the Patelki proceedings, 
, Exhibit P-37. 
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Assuming that Ambu Bai know before 1913 
that defendant No. 2 was alleged to be adopted 
and, further, that Ambu Bai s knowledge can 
be attributed to the plaintiff, so far as this 
Court is concerned, it has always been held 
that Article 118 has no application in a suit 
like the present, where the relief sought is 
possession of property and the validity or 
factum of adoption is incidentally in issue : 
vide Chintaman v. Seih Uohanlal (1), Deorao 
Zamindar v. Mu Sdku Bai (2) and tioni Bai v. 
Dhanraj (3), (Bench) dissenting from the Bom- 
bay ruling Shi’inivasa Sarjerao v. Balwant 
Venkatesh (4) which follows Shrinivas v. 
Hamnant (5) on which the appellants rely. 
The view in this Court is in consonance with 
that of the Allahabad and Calcutta High 
Courts in Nathu Singh v. Gulah >^ingh (6) and 
Ram Chandra Mukerjec v. Ranjit ^ingh (7). 
Vetaga Mangamma v. Bandlamudi Vecragya (8) 
was a case under Article 119. The Bombay 
High Court has in Doddawa Purshya v. 
Yellawa Mallappa Beni (9) taken the same 
view as the other High Courts ; see also 
Radha Dulaiya v. Bushtk Lai (10). We hold 
that the suit is not barred by limitation. 

Another point argued is this, it is said 
that an adopted son has the right to set aside 
such acts of the widow as were beyond her 
power but not such as were within it; that 
in the present case since the widows quarrell- 
ed and it was necessary that they should have 
separate maintenance the allotment of a share 
to Annapurna Bai was a prudent act within 
the power of the widows and the adopted son 
had no right to take away the property allot- 
ted to Annapurna Bai. It is said that the in- 
come of this property was not more than an 
adequate maintenance of her. Eeference is 

(1) 3 0. P. L. R. 82. 

(2) 11 0. P. L. H. 49. 

(3) 56 Ind. Oas. 620; 3 M. L. J. 191. 

(4) 20 Ind. Gaa. IGi ; 87 B. 618 ; 16 Bom. Ii. R. 

688 . 

(6) 24 B. 260 ; I Bom. L. R. 799 ; 12 Ind. Deo. 
(N. S.) 709. 

(6) 17 A. 167 ; A. W. N. (1896) 96 ; 8 Ind. Deo. 
(N. S.) 433. 

(7) 27 0. 242; 4 0. W. N. 406; 14 Ind. Deo. (N. 8.) 

160 . 

(8) 80 M. 808; 2 M. L. T. 178; 17 M. L. J. 182. 

(9) 67 Ind. Oafl. 134 ; 46 B. 776 ; 24 Bom. L. B. 
168; (1922) A. 1. R. (B.) 223. 

(10) 76 Ind. Oas. 14 ; 46 A. 1 ; 20 A. D. J. 814 ; 
(1928) A. I. R. (A.) 26. 


made to Mayne s Hindu Law, page 270, para- 
graph 197, where it is said that any encum- 
brances or alienations created or made by the 
widow are binding on the adopted son if 
they are within the widow’s powers. These 
remarks do not, in our opinion, apply 
to a case like the present of a partition 
between the widows. AU co-widows must in 
law be treated as one person and tho 
adopted sou divests that person. The partition 
between the co- widows was a mode of separate 
enjoyment binding on themselves and cannot 
enlarge their legal rights so as to affect the 
adopted son. As to tho argument that the 
partition should be maintained on tho ground 
tliat tho income of the moiety alloted to An- 
napurna Bai under it represents not more 
than an adequate maintonance, the answer is 
that, what was a fair arrangement as regards 
the amount and form of maintenance when 
tho rights of only the two widows were to be 
considered, caonot possibly be fair when the 
rights of tho adopted son have come into exist- 
ence. The widows are no doubt entitled to 
maintenance but it cannot bo in consonanoo 
with the riglits of the adopted son to hold that 
each of them is entitled to keep a portion of 
the family lands in lieu of maintenance, and 
we think that there is no justihoation for al- 
lowing Annapurna Bai to be in possession of 
the pfbperty in her hands which is half of 
^;Jhankar Kao s property or any part thereof in 
lieu of maintenance. 

* * Jl- j;- 

G, R. D. 

S. D. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1656 of 1923. 
January 31, 1924. 

Present : — Mr. Justice Moti Sagar. 

The court of WARDS of NAWABZADA 
MUHAMMAD ZULFIKAR ALl KHAN 
—Judgment-debtor— Appellant 

versus 

ABRAR ALI-— Decree-holder 
— Rebpondent. 

Limitation Act (IX of 1908), s. Adult and minor 
decree-holders Execution o/ decree---- Limitation^ 
Adult dccree.koldcr, whether can grant discharge^ 
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Muhammadan LaW’—Ouardianship^Unckf ioMher 
guardian o] nophew^a propHi ty, 

^^hore one of two joint exeoatlon creditors » a 
minor, the other exeoation-oi*oditor who is aui juris 
is not competent to grant a valid ditobarge so as to 
bind tbo interest of the mioot within the meaniug 
of peotion 7 of the Limitation Act. [p. 2S6, col. 1.] 

Jagannath Singh v. Mohahir Das, 16 I. C. 664, fol- 
lowed. 

Case law discussed 

Under the Muhammadan Law ihe unole is neither 
the legal nor the nataral guardian of the property 
of his miner nephew, and where he obtains a decree 
jointly wiht H nephew he ia not oimpetent to giant 
a valid dtfloharga of the deoiee within the meaning 
section 7 of the Limitation Act, and limitation for 
execution of suoh a decree does not, therefore, begin 
to tun till the dUabliity of the minor decree-holder 
oaases. [p. 217, ool. 1.] 

Second appeal against the order of the Dis- 
trict Judge, Karnal, dated the 4th April 
1923. 

Mr. Mukand Lai Puri, for the x^ppellant 

Mr. Shamair Chund, for the Respondent. 

JUDGMENT.— The sole question for de- 
termination in this appeal is, whether an appli- 
cation for execution of a decree is or ia not 
barred by limitation. The decree was made on 
the 20th of December 1916 in favour of three 
persons of wiiom two, Sajld Ali, and Zahid AU, 
were minors represented by their next friend, 
Mst. Kazimi Begam and the third, Syyid 
Abrar Ali, was suijuris. The present application 
for execution was presented on the 9th of May 
1922 when more than three years from the 
date the decree was passed had expired. It 
was contended on behalf of the judgment-debt- 
or. who is now the appellant before me, that 
a valid discharge could be given by the 
adult decree-holder without the concurrence 
of the other decree-holders, and that the appli- 
cation was, therefore, time-barred. The learn- 
ed Judges of the Courts below have held that 
as two of the decree-holders were minors, the 
application of the 9th of May 1922 was in 
time by reason of section 7 of the Indian 
Limitation Act of 1908, That section lays 
down that where one of several persons 
jointly entitled to make an application for the 
execution of a decree is under any such dis- 
ability, and a discharge can be given with- 
out the ooncurrenco of such person, time 
will run against them all; but, where no suoh 
discharge can be given, time will not run as 
against any of them until one of them 
becomes capable of giving such discharge 
without the coDourrenoe of the others or until 


the disability has oeasod. The only question, 
therefore, that arises for consideration is 
whether in the present case the adult decree- 
holder could or oould not have given a dis- 
charge without the concurrence of the minor 
decree-holders. 

It is argued by Mr. M. L. Puri, who 
appears on behalf of the appellant, that Sayyid 
Abrar Ali, the adult decree-holder, was com- 
petent to give a valid disobarge and relies in 
support of this contention upon the oases re- 
ported as Daulat Bam v. Syad Abdul Kasim 
(1) and Ghallagundalla Varamma v. Madala 
Oopaladasayya (2). Now the first case was con- 
sidered in a recent Full-Bench judgment of 
this Court reported as Mathura Dm v. Sizam 
Din (a) but not approved of. The second 
case is a Madras case and it is well known the 
Madras High Court has always taken a view 
in relation to this question which has not 
been accepted by any of the other High 
Courts in India, see Ghulam Oou$ Mia Khat v. 
Shriram Pandurang Jairamrao (4), Zamvo 
Hasan v. Sunder (5), Surja Kumar v. Aruna- 
chunder Boy, (6), Mathura Das v. Nizam Din 

(3). In Jagannath Singh v. Mohahir Das 
(7) it was held that “ where one of two 
joint exeoutioD-oreditors is a minor, the 
other execution-creditor who is sui juris is not 
competent to grant a valid discharge so as to 
bind the interest of the minor.'* This view 
was based mainly on the provisions of section 
461 of the Code of 1882, which corresponds to 
Order XXXII, rule 6, of the present Code of 
Civil Procedure. This rule lays down that, 
** where there is a decree for money or other 
moveable property for tlie benefit of a minor, 
the next friend for the suit, who is other than 
a statutory guardian, cannot receive the 
money unless the Court grants him leave to 
receive the property.” It is also clear that 
under the Muhammadan Law the uncle is 
neither the legal nor the natural guardian of 
the property of a minor, and it is difficult to 

(1) 60 F. B. 1898. 

(2) 46 Ind. Oafi. 202; 41 M. 659 at p. 682; 86 M*L.J. 
67;94M. L.T 116; 8 L. V/. 63; (1918) M. W. N. 
461 (F. B.). 

(8) 41 Ind. Oafl. 921 ; 68 P. R. 1917 ; 107 P. L. R. 
1917 ; 81 P. W. B. 1917. 

(4) 61 iDd. Cas. 79; 48 B. 487 ; 21 Bom. L.B. 858. 

(5) 22 A. 199 ; A. W. N. (UOO) 8 ; 9 Ind. Dso. 
(N 8 )1168. 

(6) 28 0. 465 ; 5 0. W. N. 767. 

(7) 15 Ind. Oaa. 664. 
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understand how, in these oiroumstanoes, the 
adult decree-holder could have given a valid 
discharge so as to bind the interest of the 
other decree-holders. In my opinion the 
first contention of the appellant cannot, there- 
fore, be supported. 

Next, it was argued that, at any rate, Abrar 
All’s application should be regarded as time 
barred, especially as in the plaint individual 
shares were specified. This contention, in my 
opinion, is equally untenable. The decree was 
a joint decree in favour of the plaintiffs for 
possession of 153 bighas of land on payment 
of Bs. 974 to the defendant and no shares 
were specified in tlie decree to which, accord- 
ing to the judgment-debtor, the decree holders 
were entitled under Muhammadan Law. 
Moreover, the limitation was clearly saved 
by the operation of section 7 of the Indian 
Limitation Act and the contention cannot pos- 
sibly, therefore, have any force. In my 
opinion the case is completely covered by the 
above section and the order of the District 
Judge must be affirmed. 

The result is that the appeal fails and is 
dismissed with costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Orders Nos. 462 and 

463 OP 1922. 

October 24, 1923. 

Present: — Mr. Justice Spencer and Mr, Justice 
Kumaraswamy Sastri. 

MULPUBI VEEBABHADBADU and 
ANOTHER —Appellants 

versiAS 

MEDAPDDI SUBBABINA AND OTHERS- 
Bespondents. 

Madras Estates Land Act (I of 1908), s. 8, d. (9) 
(e) and (5) — Pre-scttlemeni Inam in Zemindar 
treated as part o/ Zemindari in Permanent Settlement, 
whether ** Estate Exchange of Inam lands for patta 
lands, whether changes character of Inam lands ^ 
Minor Inantdar in mokhaaa, whether land-holder^ 
•* Mokhasa *• tenure, ‘*OhathuflMgham ** tenure, mean- 
ings of. 

Where a pre-Bettlemeiit mohhasa Imam in a Zemin- 
dari had been granted by the holder thereof on 


favourable quit rent and at the time of the Perman- 
ent Settlement, the mokhasa was, notwithstanding 
8. 4 of Madras Regulation 95 of 1809, treated aa 
part of the zemindari assets and in the inoome taken 
into aoconnt for the purposes of grant of sanad- 

Held, that the Inam formed part of an ** Estate '* 
within the meaning of s. 8 ol. (9) (e) of the Estates 
laand Aot, oven if the loam land had been exchang- 
ed for lands held nndor Government Pattas. 

[p. 990* ool 9 ] 

A pre-settlement grant would not form p:irt of a 
Zemi^ari unless it oan be brought under any of the 
sub-olausea of a. 8. ol. (9) of the Instates Land Aot. 

Where, at the time of the Permanent Settlement, 
lands which the Government might have ezolnded 
from assessment by reason of the various grounds 
set forth in ol. 4 of the Regulation were, as a matter 
of faot, included in oaloulating the assessment pay- 
able by the Zemindar, and where both the Govern, 
ment and the Zemindar from 1809 have acted on 
the footing that the Inam forms part of the Zemin- 
dari, toe tenants who were subsequently introduced 
into the property have no right to question the acts 
of the person entitled at the time of the sanad to 
enter into those arrangements. 

A minor Inapadar in a Mokhasa is a land-holder 
within the meaning of s. 8, ol. (5), of the Estates 
liand Aot. [p. 991, ool. 1 ] 

** Ohathur Bhagam ** is the fourth part of the 
annual orop received by Government from holders'of 
oertain alienated Inam lands, [p. 988, ool. 1.] 

Mokhasa ** tenure !• one whioh is created by an 
assignment of village or land to an individual either 
rent free or at a low quit rent on condition of servioe. 
[p. 988, ool. 1.] 

Appeal against the orders of the Subordinate 
Judge, Bezwada. 

Mr. V, Bamadoss, for the Appellants. 

Messrs. P. Narayanamurthi and K. Stirya- 
naryana, for the Bespoudents. 

JUDGMENT. — These appeals arise out 
of two suits (lied by the plaintiff in the Dis- 
trict Munsif’s Court of Nuzvid, to eject the 
dofondants who are alleged to be his tenants. 

The land in dispute is situate in Arugolanu 
Mokhasa within the ambit of the Nuzvid 
Zemmdari It is alleged to have been ex- 
changed for patta lands held under Govern- 
ment pattas. The defendants pleaded inter 
alia that the Civil Court had no jurisdiction 
to entertain the suits as the land forms part 
of the estate within tiie meaning of the 
Estates Land Aot. The District Munsif found 
the 6th issue, namoly, whether the suit village 
is an estate, in favour of the defendants, and 
dismissed the plaintiffs’ suits on the ground 
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that the land in question was part of an estate 
within the meaning of the Estates Land Aot. 
On appeal the Subordinate Judge hold that the 
village in which the suit land is situate forms 
part of the Nuzvid ZemiruJari and is an 

estate ’ as defined in section 3, ol 2 {e) of 
the Estates Land Act, that tho character of 
the land has not changed by reason of the 
exchange referred to in the plaint, and that 
the plaintiff is, therefore, a landholder. He 
returned the plaints for presentation to the 
Bevenuo Oourt and against those orders the 
plaintiff has filed the present appeals. 

The land in dispute was admittedly part of 
the Nuzvid Zemindari, Tho village of Arugo- 
1am in which the land is situate appears to 
have been granted as MokJiasa in 1747 by the 
then holder of the Zeminda/ri Jaggannatha 
Appa Rao. Tho original grant has not been 
produced but the terms of the grant can be 
gathered from Ex. I which is an extract from 
the Inam Register. Tho Inam is classed as 
personal Inam, The A yakat is said to be 
1781-86, Poramboke 642-54 and the Inams 
60 acres, 91 cents. Under the column of tho 
description of Inam, the entry is Bhata Vrilti, 
The original grantees were Desapandayas. It 
is admitted before us that Desapandayas were 
the persons who were doing the duty of 
collecting the revenue. Under the heading of 
tenure, the entry is : “ Tho tenure is Ghatur- 
bhagam now also settled on the same tenure 
on produce 450-0-0.*’ The grant is said to be 
hereditary by prescription and is said to have 
been granted by Jaggannatha Appa Rao in 
Fasli 1156 or A. D. 1747. The Bast India 
Company acquired the Government of the 
Circars in 1768 and the grant, therefore, was 
one made not only before the Permanent 
Settlement but before the acquisition by the 
Company of the Government of the Circars. 
“ Cliatur Bkarjain ” is defined in Wilson’s 
Glossary as the fourth ijart of the annual crop 
received by Government from the holders of 
certain alienated lands. In Sri Rajah Sobha- 
nadhri Appa Rao Bahadur v. Sn Rajah 
Vmkatanarasimha Appa Boo Bahadur (1) 
the tenure known as 'Mokhasa has been 
defined as one which is created by an assign- 
ment of village or land to an individual either 
rent free or at a low quit rent on conidtion of 
service. 

(1) 26 M. 403. 


It is argued for the appellant that the grant 
was on favourable quit rent which means 
something less than the actual meUoaram 
which the landlord would be entitled to but 
for the grant and that in case of Ghatur 
Bhagam Vokhasas, the grant was on condition 
that only a fourth of the produce was paid to 
tho Zemindar, that the very fact that the 
Mokhasa was granted for Bhata Vritti, that is, 
service, and that the grantees were Desa- 
pandayas or Collectors of Revenue shows that 
the benefit to the grantees by reason of the 
grant of tho Mokhasa was the difference bet- 
ween the rent which would ordinarily have 
been paid and the fourth which tho grantees 
have to pay. It seems to us to be dear that 
the grant being a pre-Settlement grant, it 
would not form part of the Zemijidari unless 
it can be brought under any of the clauses of 
section 3, clause (2) of the Estates Land Act, 
and for this purpose it is necessary to see whe- 
ther at the time of the Permanent Settlement, 
this pre-Settlement Inam was treated as part 
of the Zemindari assets and the income taken 
into account for the purpose of the grant of 
the sanad. In this connection, reference has 
to be made to Regulation XXV of 1802. Sec- 
tion 4 of the Regulation runs as follows : — "The 
Government having reserved to itself tho 
entire exercise of its discretion of cuntinuing 
or abolishing, temporarily or permanently, the 
articles of revenue included, according to 
the custom and practice of the country, 
under the several heads of salt and salt- 
petre of the Sayar, or duties by sea or 
land -- of the ahka/ri, or tax on the sale of 
spirituous liquors and intoxicating drugs— of 
the excise on articles of consumption —of all 
taxes personal and professional, as well as those 
derived from markets, fairs or bazaars — of 
lakhiraj lands (or lands exempt from the pay- 
ment of public revenue), and of all other lands 
paying only favourable quit rents, the per- 
manent assessment of tho land-tax shall bo 
made exclusively of the said articles now re- 
cited.’’ 

The contention of Mr. Ramadoss is that the 
Mokhasa being a pre-3ettlcment inam granted 
on favourable quit rent, it must have been 
excluded by section 4 at the time when the 
revenue of the zemindari was taken into ac- 
count for the purpose of the Permanent Settle- 
ment and that, even if it was included, it could 
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not affect the rights of the Mokhassadars as 
such inclusion would be opposed to the provi- 
sions of the Permanent Settlement Regulation. 
Reliance has been placed on Kuppu lieddi 
Nookayya v. Bheemanna (2). In that case the 
Zemindar of Pittapur granted in 1880 an Inam 
of certain lands in the Zemindari. It was made 
free of Kattubadi and purported to be sarva 
dumbala or absolute. It was held that the 
Inam was not part of the Pittapur Zemindari 
as’it was a pre-Sottloment Inam excluded from 
the assessment of the Zemindari. Oldfield and 
Ramesam, XT., after referring to Regula- 
tion XXV of 1802, were of opinion that in view 
of the unqualified terms of section 4 there was 
no relevancy in the enquiry whether the Inam 
was in fact included in the assets of the Zemin- 
dari on which the peisheush was fixed with 
regard to the Circuit Committee’s accounts pre- 
pared before 1786. In another Second Appeal, 
Varhaliah v. Venkata$uryanarayana{^), Ayling 
and Odgers, JJ., held that though the fact of an 
Inam having been granted prior to 1802 raised 
a presumption that the lands granted were 
excluded from the Permanent Settlement, that 
presumption was capable of being rebutted. As 
pointed out by their Lordships of the Privy 
Council in Secretary of State for India v. 
Bajah of Venkatagiri ( 1 ), the draft of section 4 
can by no means be commended for preciseness 
or lucidity. Objection is now taken by Mr. 
Ramadoss that, oven assuming that the income 
from this Mokhasa was taken into account for 
the Permanent Settlement, it should be ignor- 
ed because of the express provisions of the Re- 
gulation. The effect of section 4 was consider- 
ed by their Lordships of the Privy Council at p. 
876 of the report. After pointing out that, 
so far as the actual settlement of the Venkata- 
giri Zemindari'^^M concerned, the Government 
fixed a definite specific assessment on the 
whole Zemindari irrespective of » the particular 
assests derived from each particular unit 
of property within the estate, their Lordships 
observe : “The question now is whether the 
action of the Government was, in view of the 
provisions of Regulation XXV of 1802, valid 

(2)78 Ind, Oa8.788; (1928) M. \V. N. 176; 17 
L. W. 712 ; (19281 A. I. R. (M.) 484; 44 M. h. J. 91. 

(8) 76 Ind Gas. 465; (1988) M. W. N..782; 18 Ii. W. 
824 ; (1924) A. I. (M.) 117. 

(4) 78 Ind. Cas. 741; 44 M. 864 ; 41 M. Ii. J. 624 ; 
(1922) *M. W. N. 1 ; 30 M. L. T. 164 ; 26 C. W. N. 
B09; (1922) A. I. B. (P. 0 ) 168 

I 0-87 


or otherwise. As already stated, Counsel for 
the appellant have strongly argued that, in view 
of tile provisions of section 4 of that Regula- 
tion, excluding Lakhiraj lands (or lands exempt 
from the payment of public revenue) and all 
other lands paying only favourable quit rents 
from the permanent assessment of the land 
tax, it was not competent for the Governor-in- 
Council to grant sanad of the character that 
is in issue in this case.” Their Tx)rdship8 of 
the Privy Council were of opinion that the 
question had to be decided with reference 
to sections 3 and 4 of the Act and the 
conditions of the sanad and that where 
the sanad contained no reforence to Lakhi- 
raj lands, section 4 could have no appli- 
cation and the assessment fixed upon the 
Zemindari by virtue of the arrangements 
adopted in 1802 was upon a basis quite 
different from that provided in section 4 of 
the Regulation. 

The question, therefore, in this case cannot 
be decided without reference to the terms of 
the sanad granted by the Zemindar and to 
what actually took place at the time of the 
Permanent Settlement. We are of opinion 
that where, at the time of the Permanent 
Settlement, lands which the Government 
might have excluded from assessment by 
reason of the various grounds set forth in 
section 4 of the Regulation were as a matter 
of fact included in calculating the assessment 
payable by the Zemindari^ and where both the 
Government and the Zemindar from 1802 
have acted on the footing that the Inam forms 
part of the Zemindari, the tenants who were 
subsequently introduced into the property 
have no right to question the acts of the per- 
sons entitled at the time of the sanad to enter 
into those arrangements. 

Reliance has been placed by the Sub- 
ordinate Judge on the fact that at the time of 
the Inam Settlement an attempt was made to 
enfranchise the whole village but that after 
some enquiry the Government gave up the 
attempt and the matter went up to the 
Secretary of State with the result that the 
enfranchisement proceedings were given up. It 
is argued that the fact that the Government 
gave up enfranchising the village after so 
much correspondence shows that the income 
of the village must have been included in the 
assets of the Zemindari. It was stated 



990 


INDIAN OASES 


[1924 


VBBRABHADBADU V. SUBBARINA 

before ns that the order of the Government 
at the time of the ^Settlement was sub- 
poenaed for but that the order was not 
filed owing to objeetions taken by the Board 
of Revenue. As it appeared that copies were 
obtained by the Zemindar and were filed in 
other proceedings relating to the same village, 
and as Ex. II which is a judgment of the 
Subordinate Judge of Masulipatam in the A.S. 
No. 466 of 1912 relating to another portion 
of the same village and where the Govern- 
ment order is referred to. was filed without 
any objection in both the lower Courts, we 
thought it desirable in the interests of justice 
to call for the Government Order No. 2374, 
dated 24th December, 1861. The order of 
the Government and the connected papers 
have now been produced. The letter from 
Mr. Taylor, the Tnam Commissioner, to the 
Government, dated July 23rd, 1860 refers to 
the Mokhasas of the old Masulipatam District 
and it states that the full value of the 
Mokhasas in the Nuzvid Zemindari was in- 
cluded in the accounts of the Permanent 
Settlement. After dealing with the several 
reports he states as follows “It was neces- 
sary to devote the most careful scrutiny to 
the above references as the original nature of 
these Mokhasas, and the circumstance of 
their being included in the assets of the Ze- 
mindaries had not been generally understood. 
The villages of the Zemindari Estates are 
distinguished on the back on the permanent 
Kaul as Seri (i. c.. under the direct manage- 
ment of the Zemindar) Mokhasas and Aggra- 
harams. But this distinction affords no 
ground for classing the Mokhasas with the 
Lakairaj lands excluded by the sanad ; whilst 
a different conclusion is fully established by 
the accounts upon which the Permanent 
Settlement was based, and which ought to 
explain the terms of the Kaul. Should the 
Government concur in the justice of these 
observations, I submit we possess no rever- 
sionary interest in the Mokhasas nor can we 
claim to derive a quit-rent by their enfran- 
chisement.” The Government on the 11th of 
August 1860, after referring to Mr. Taylor’s 
letter, were of opinion that as the question was 
one of importance, the letter of Mr. Taylor 
should be referred to the Board of Revenue for 
report. An exhaustive enquiry was made by 
the Board though the Collector and the Board 


of Revenue agreed with the opinions of the 
Inam Commissioner and the Collector that 
Mr. Taylor was right and the Mokhasas could 
not be enfranchised. On the 24th of Decem- 
ber 1861 the Government passed the follow- 
ing order : — “ In their order of Hth August 
1860, No. 1835, the Government referred to 
the Board of Revenue for report a letter from 
the Inam Commissioner relating to the 
Mokhasa villages of the Zemindaries in the 
old Masulipatam District. Mr. Taylor was 
of opinion that these villages were not exclud - 
ed from the assets of the estates, as had 
usually been supposed, and that, therefore, 
they would not come under his operations. 

“ 2. The Board were at first doubtful on 
the matter and resolved to refer the subject 
for enquiry by the Collector. The result 
is now submitted with the proceedings record- 
ed above. 

8. Mr. Thornhill has conclusively shown 
that Mr. Taylor was correct in his surmise 
and the Board now agree both with him and 
the Inam Commissioner that Government 
cannot claim the reversionary right to the 
villages, and, therefore, that the rules for 
redeeming that ripht are inapplicable to them. 

“ 4. In this view the Government Concur.” 

It is now clear that these Mokhasas were 
not excluded from the Zemindari at the time 
of the Permanent Settlement and that they 
were treated as part of the Zemindari. They 
are, therefore, part of an “estate” within the 
meaning of the Estates Land Act and Civil 
Courts have no jurisdiction. 

As regards the exchange alleged by the 
plaintiffs, we do not think that it would, 
even if true, change the character of the 
plaint lands. It has not been shown that the 
consent of the Zemindar had been obtained. 
The question is concluded by the decision 
of their Lordships of the Privy Council in 
Parthasarathy Appa Boo v. Baja Bommadeva 
Satyanarayana (5). The acts of the Inam 
Commissioner are not by themselves 
sufficient to affect the Zemindar : [see 

(5) 49 Ind. Oas. 818 : 49 M. 866 ; 17 A. L. J. 978; 
86 M. h. J. 979 ; 9 L. W. 411 ; 98 0. W. N. 678 ; 91 
Bom. L. R. 629 : 96 M. Ii. T. 89. 80 0. Ii. J. 69 ; 
(1919) M. W. N. 496 ; 46 I. A. 88 (F. a). 
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Sobhanadri Appa Bao y. Qopalahrish- 
namma (6).] 

It is argued that the plaintiff is net a land- 
holder within the meaning of section 3, ol. (6) 
of the Estates Land Act as he is a minor 
Inamdar in a Mokhasa. It has been held by 
a Full Bench of this Court in Brahmayya v. 
Ackirazu (7) that such an Inamdar is a land- 
holder within the meaning of the section. 
This decision is binding on us. 

The decision of the District Munsif and the 
Subordinate Judge are right. The appeals 
fail and are dismissed with costs. 

V. N. V. Appeals dismissed, 

S. D. 

(6) 16 M. 84 at p. 86; 5 Ind. Deo. (N. 8.) 731. 

(7) 70 Ind. Oaa. 615 ; 45 M. 716 ; (1999) M. 980 ; 
81 M. L. T. 91 ; 48 M. L. J. 999 ; (1999) A. 1. R. (M) 
878. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 64 op 1922. 
October 8, 1923. 

Present : — Mr. Baker, J. C., and Mr. 
Hallifax, A. J. C. 

Musanmat PERABAI— Appellant 
versus 

BHAWANI PRASHAD and others 
— Respondents. 

Civil Procedure Code (Act Y oj 1908). 0. XX XI If r. 7, 
0. XXL r, 11 (9)— Minor decree-'holder^Exeeiition pro- 
osed/ings-^Cempromise by mxt friend or guardian^ 
MafUJtging mirnher or father~--Mju8tincnt of decree by 
Collector without sanction of Courts Adjustment whs- 
iher voidable or void^Omission to mention adjustment 
in exectetion application, effect of ^Application to Col- 
lector regarding adjustment not sigrid by alf decree- 
holders, validity of --^Powers of Collector to record ad- 
justmerd-^ Application for sanctioning and recording 
adjustment, whether “ step-in-aid of execution,^' 

The pcovlaiona of r. 7 of 0. EXXIl ol the Oiyil 
Fcocedure Oode apply to proceed Inga in ezeoution. 
and the next friend or guardian of a minor cannot, 
without the leave of the Court, enter into any agree- 
ment or oompromiee on behalf of a minor, even if 
he happena to be the father of the miner, or the 
managing member of the family, [p. 992, ool. 2.] 

Qanesha Bow v. Tuljaram Bow, 19 Ind. Caa. 516 ; 
86 M. 995 : 17 a W. N. 766 ; 11 A. L. J. 589 ; 18 0. 

L. J. 1 ; 16 Bom. L. K. 626 ; 14 M. L. T. 1 ; (1913) 

M. W. N. 575 ; 95 H. L. J. 160 ; 40 L A. 139, (P.O.) , 
relied upon. 


An adjustment of a decree by a Oolleotor is void- 
able at the option of a minor, under r. 7 of O. XXXI 1 
if it has not been sanotioned by the Court. 

[p. 999, ool. 9.] 

Till it is avoided it is a aubaiBtlng adjustment 
and the deoree>holdar is bound to mention it in the 
applioation for exeoution under olauae (e) of rule 11 
(9) of O. XXI. An omission to mention auoh an ad- 
justment vitiates the applioation and it is not in ao- 
oordanoe with law. [p. 992, ool. 2.] 

It is not neoeaaary that an application to the Col- 
lector for certifying an adjustment of a decree should 
be signed by all the deoree.holders nor is it neces- 
sary that there should be any written application at 
all. [p. 298, ool. 1.] 

The Collector is invested with powers of recording 
the adjustment of a decree [p. 298, ool. 1.] 

An applioation for sanctioning and recording an 
adjustment made by tho judgment-debtor and 
decree-holders is an applioation to the Court to 
take a step-in-aid of exeoution of a subsisting decree, 
[p. 293, ool. 2.] 

Appeal from the order of the Additional Dis- 
trict Judge, Narasingpur, dated the 11th March 
1922, in execution ease arising out of Civil 
Suit No. 12 of 1908, decided on the 24th 
January 1914. 

Mr. N, O, BosCf'Ti, B. for the Appellant. 
Messrs. V, Bose and A, C, De, for tho Res- 
pondents. 

JUDGMENT. — A final decree for sale on 
a mortgage was passed on the 2lBt of October 
1916 against the appellant Pera Bai and 
others in favour of the respondent Bhawani 
Prasad and four others. Two of those four 
were then and are still minors and mem- 
bers of a joint Hindu family along with 
Bhawani Prasad who was the manager of the 
family and had made them oo-plaintiffs with 
himself in the suit as their next friend. The 
amount to be recovered by sale of the property 
was Rs. 43,549 9' 5. In 1917 the mortgaged 
villages were attached and the decree was 
then transferred for further execution to the 
Collector. During the proceedings before 
the Collector the parties arrived at an 
agreement under which Pera Bai paid 
Rs. 20,000 and promised to pay the remain- 
der in annual instalments of Rs. 2,000 with 
interest and the decree-holders agreed that 
the village of Khurpa alone should remain 
as security for the payment of those instal- 
ments, the rest l)eing released from the 
mortgage lien. This adjustment was record- 
ed by the Colleotor on the 29th of May 
1919 according to the provisions of rule 
2 of Order XXI of the Civil Pr9pedurQ ('odOi 
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A payment of Es. 2,600 was duly made in June 
1920, and doubtless punctual .payments would 
have been made of the instalments that fell 
duo in June of each of the two following years 
but for the proceedings out of which this 
appeal has arisen. 

The proceedings were initiated by an 
application made on the 11th of April 1921 
for execution of the decree as it stood origi- 
nally. The petition does mention the pay- 
ments of Es. 4,260 on the 26th of August 
1919 and Es. 15,760 on the 26th of Septem- 
ber 1919 and Es. 2,500 on the 6th of June 1920 
made by Pera Bai and one of Es. 850-9-0 on a 
date not stated made by Eao Sheobara Singh 
in partial discharge of a liability under the 
same decree which is different from that of 
Pera Bai*s. There is, however, no mention at 
all of the adjustment by the agreement that 
the rest of the debt should be paid by instal- 
ments. Pera Bai naturally pleaded the adjust- 
ment, to which the reply of the decree-holders 
was that the agreement was never finally 
made and in any case it was not binding on 
the two minor decree-holders on account of its 
never having been expressly sanctioned by the 
Collector on their behalf. It was admitted 
later, and is not now denied, that the agree- 
ment was made and was duly recorded by the 
Collector, and the learned Additional District 
Judge found that the adjustment was not bind- 
ing on the minor decree-holders in that it had 
not been expressly, or even impliedly sanction- 
ed by the Collector, holding that r, 7 of 
O. XXXII of the Civil Procedure Code 
applies to execution proceedings as well as to 
pending suits. He, therefore, ordered, with an 
expression of regret at the dishonourable con- 
duct of the decree-holders with which it is 
impossible not to sympathise, that execution 
should proceed. 

The application of the provisions of r. 7 
of O. XXXII to proceedings' in execution 
was affirmed by the Bombay High Court in 
Virupakshappa v. Shidappa (1) and by the 
Madras High Court in Arunachellam Gheity v. 
Bamanadhan Chetty (2) and Shaik Davud 
Bowtherw, Paramasami Pillaiid) and is not 
now disputed. Pera Bai's appeal against the 
order was supported mainly on the ground that 
the compromise did not require^the sanction of 

(1) 26 B. 109 : 8 Bom. L. B. 665. 

(3) 39 M. 809. 

(8) 85 lad. Gas. 70 ; 81 M. U J. 807. 


the Court to make it binding on the minors 
because it was made on their behalf by the 
manager of the joint Hindu family of which 
they are members ; his being shown formally 
and unnecessarily as their guardian for the 
purposes of this suit in addition makes no 
difference. It is just this proposition that was 
rejected by the Privy Council in Oanesha Bow 
V. Tuljaram Bow (4) where their Lordships 
said : “How far the acts of a father or 
managing member may affect a minor, who is 
a party to the suit represented by another 
person as next friend or guardian ad Utem^ is 
a question which does not arise in the case, 
and their Lordships are not called upon to 
express an opinion on it. But they consider 
it to be clear that when he himself is the 
next friend or guardian of the minor his 
powers are controlled by the provisions of tho 
law and that he cannot do any act in his 
capacity of father or managing member which 
he is debarred from doing as next friend or 
guardian without leave of the Court. To hold 
otherwise would be to defeat the object of the 
enactment.** 

In this Court, however, another point 
arose. The adjustment of the decree having 
been duly recorded by tho Collector was 
voidable at the option of the minors under 
rule 7 of Order XXXII, because it had not 
been sanctioned by the Court. But till it was 
avoided it was a subsisting adjustment, and 
by clause (e) of rule 11 (2) of Order XXI it 
had to be mentioned in the application for exe- 
cution. This the decree- holders deliberately 
refrained from doing, and their application is, 
therefore, not in accordance with law. They 
were given an adjournment in order to con- 
sider and argue this point and it was explained 
to them that if it prevailed they would get 
nothing, as their application for execution 
would be dismissed and further execution of 
the decree would then be barred by time, but 
this could be avoided by admitting the con- 
tentions of the appellant as originally set out, 
when it would bo unnecessary to raise the 
question at all. Tho admission would have 
to bo in the form of a compromise, to be 
examined and sanctioned by this Court on 

(4) 19 Ind. Oaa. 515 ; 86 M. 995 ; 17 G. W. N. 765 : 
11 A.LJ. 689 ; 18 G. L. J. 1 ; 15 Bom. L. B. 626 ; 14 
M. L. T. 1 ; (1918) M. W. N. 575 ; 26 M. L. J. 150 : 
40 I. A. 189 (P. G.). 
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behalf of the minor s, but there could not be 
difficulty about that, and Pera Bai, in striking 
contrast to their attitude all along declared her 
willingness to pay what is justly due by her 
and to waive this plea, which may be some- 
what technical but is very much less so than 
that on which the decree-holders have succeed- 
ed so far. 

The decree-holders elected at first, how- 
ever, to take all or nothing, doubtless hoping 
still to got all, and it was strenuously but 
ineffectively and hopelessly argued for them 
that their application for execution is not 
liable to dismissal on account of their failure 
to mention the adjustment in it. Something 
was said about Pera Bai’s application to the 
Collector to record the adjustment not being 
signed by the fifth decree-holder Tarachand 
or on his behalf, but only by an agent of 
Bhawani Prasad and his sons. There was 
no need for the signature of any one of 
the decree-holders on the application, or 
indeed for any written application at all ; all 
the members of both parties wore before the 
Collector in the proceedings either personally 
or by representation when he recorded the 
adjustment on the application of Pera Bai and 
all but one of them, and all of them, therefore, 
admitted it. It was further faintly urged 
that the Collector had no power to record the 
adjustment. That is, however, undoubtedly one 
of "the powers which the Court might exercise 
in the execution of the decree,*’ with which, 
as was explained in Harlal v. Narayan (5), 
the Collector was invested. 

After the judgement in this case was 
written but before it was delivered the decree- 
holders appreciated the hopelessness, if not the 
dishonesty, of the position they had taken up 
and accepted the terms offered to them by 
Pera Bai, that is, that they should bo allow- 
ed to execute their decree as modified by the 
compromise. Both parties have accordingly 
put in a petition asking that this should be 
done. For this purpose it is necessary, first, for 
the Court to sanction the adjustment of decree 
on behalf of the minors. The terms of the 
compromise are as follows. Pera Bai is to pay 
within three months a sum of Bs. 6,000 with 
interest at 3 per cent, per annum on the three 
instalments that would have already fallen due 

(6) 64 ind. 0»8. 420 ; 18 N. L. B. 152 ; 4 N. L. h 


under the original arrangement, up to the 
dates fixed in that arrangement. The total 
sum so payable is Rs. 8,097-3-0. She 
will pay a further instalment of Rs. 2,000 by 
the Ist of June 1924 with interest at 3 per 
cent, on the amount of the original debt then 
duo, that is on Rs. 15,419-13-0 The balance 
of Rs. 13,419-13 0 wil) be paid in six instal- 
ments of Rs. 2,000 each and one of Rs. 1,419- 
13-0 on the 1st of June of each year after 
1924, together with interest at 3 per cent, on 
the amount of the original debt still due ou 
the date of each payment. In case of two 
successive defaults in the payment of instal- 
ments, she will be liable to pay the whole 
amount still due in a lump sum. The village 
of Khurpa alone is to remain liable to sale in 
satisfaction of this debt. 

It is obvious that this arrangement is 
very favourable to the minors, as the only 
alternatWe is the practical wiping out of the 
whole decree. We accordingly sanction it. 
The order of the lower Court is set aside and 
the application for execution is dismissed on 
the satisfaction of the decree by adjustment. 
It will be for the decree-holders to apply again 
for execution according to the terms of the 
adjustment of the decree as soon as any 
further payments fall due. They must pay all 
the costs incurred by Pera Bai in this appeal 
and in the lower Court. The sum so due to 
her will bo taken in part payment of Rs. 6,000 
she has to pay within three months. 

From something that has been said it 
is apparently necessary to point out that it is 
no longer open to either party to plead that 
execution of the decree is barr^ by time for 
any of the reasons mentioned in this judgment. 
The application of the 22nd of September 
1923 for sanctioning and recording the adjust- 
ment, which is made by all the decree-holders 
along with Pera Bai, is an application to the 
Court to take a step-in-aid of execution of a 
subsisting decree. It is not necessary to 
correct the formal defect in the last applica- 
tion for execution by going through the 
formality of amending it. That can be regard- 
ed as having been done. 

G. R. D. 

S. D, 
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MADRAS HIGH COURT. 

Oiviii Appeals No. 66, 67 amd 68 op 1922. 

October 12, 1923. 

Present Mr. Jastioe Krishnan and 
Mr. Jastioe Odgers. 

In Nos. 56 and 57. 

KAVAIjI SANAKARA RAO GARU— Appel- 
lant 

veraut 

TURLAPATI RAMAKRI3HNAYYA and 
OTHBBS— Respondents. 

In No. 58. 

PATILBANDA VBNKATARAMANIAH 

—Appellant 

V€TBti8 

TURALAPATI RAMAKRISHNAYYA AND 

OTHERS— Respondents. 

Provincial Insolvency Act {V oj 1920), ss. C8, 80, 
scope oJ^OJficial Receiver when can deal with proper • 
ties oJ insolvent^Invalid sale, application for setting 
aside^-^Litnitaiion, 

Under seoilon 80 of the Provlnoial InsoWecoy 
Aot, 1920, the power to make the iteating order la not 
delegated to the Offiolal Reoelver. [p. 294, ool. 2 ] 

The Official Beoeiver does not get a right to deal 
with the ptopertiea of the insolvent without an ex> 
preae veating order, [p. 295, ool 1.] 

Vythilinga Padayachi v. Ponnusami Padayachi, 62 
Ind. Oas. 896 ; 41 M. L. J. 78 ; (1921) M W. N. 243 ; 
Muthuswami Swamiar v. Souner Kandiar, 69 Ind. 
Oaa. 607; 89 M. L. J. 488 ; (1920) M. W. N. 687 ; 48 
M. 869 ; 12 Ifc W. 262; Official Receiver of Trichino- 
poly T. Somasundarani Ghettiar, 84 lod. Caa. 602 ; 
80 M. If. J. 416 ; Suhba Aiyar v. Rafnaswami Aiyan^ 
gar. Official Receiverf Madras, 62 Ind. Oaa. 848 ; 
44 M. 647 ; 40 M. L. J. 209 ; 18 L. W. 227 ; (1921) 
M. W. N. 186 ; 29 M L. T. 288, followed. 

Avanashi Chetti v. Muthukaruppan Chetti, 44 Ind. 
Oaa. 865; 28 M. L. T. 819 ; 7 L. W. 406; (1918) M. 
W. N. 846, diatlnguiahed. 

Section 68 of the Provinoial Inaolvenoy Aot preaup- 
poaea that the deoiaion is by a Beoeiver properly ap. 
pointed and does not apply where the sale is invalid 
aa being made by a person who waa not authoiised 
to sell. [p. 295, ool. 1.] 

An inaolvenoy petition having been filed in the 
Dbtrlot Court, the District Judge made an endorse- 
ment on it that it waa ** transferred for disposal to 
the Official Beoeiver.** No fuither orders were 
made by the Court in the case. After the ad]u- 
dkalion of the insolvent the Offioial Receiver sold 
two properties belonging to the Insolvent and two 
creditors, therefore, applied to the Diafriot Judge to 
get the two sales set aside. TheDistriot Judge dla- 
raissed their application on the ground that they 
were out of time having been filed more than 21 
days from the date of the two sales. The creditors 
appealed to the High Court : 


Held, that the order of the District Judge could 
not be taken to inolude a veating order made in anti- 
cipation of the adjudication of the insolvent and the 
Beoeiver had, therefore, no power to deal with the 
properties [p. 296, ool. 2.] 

(2) that tbs sales being invalid, a. 68 of the Pro. 
vinoial Insolvency Aot did not apply and the rulea 
were liable to be set aside, [p. 296, ooL 2.] 

Appeals against the orders of the District 
Court of Kistna. 

Mr. A. Kriahnaswamy Aiyar, for the Appel- 
lant. 

Messrs. Viswanatha Sastri and F. Surya- 
Narayana, for the Respondents. 

JUDGMENT. 

Krishnan, J. — These are three appeals by 
two creditors of one Ramakrishnayya, an in- 
solvent. who sought to get set aside by the 
lower (3ourt two sales by the Offioial Receiver 
of Kistna, of two items of properties belonging 
to the insolvent. Their applications were dis- 
missed by the learned District Judge on the 
ground that it was out of time under sec- 
tion 68 of the Provincial Insolvency Aot, the 
appplioations having been filed more than 21 
days from the date of the two sales. 

In appeal it is argued before us by 
the learned Vakil for the creditors that 
section 68 does not appply to this case as 
the sales cannot be considered to have been 
made by a properly authorized Receiver 
but by some one who had no power to deal 
with the properties. The argument is that, 
after the adjudication of the insolvent in this 
case, no order vesting the property of the in- 
solvent in the Offioial Receiver was made, and 
without such an order the Official Receiver 
gets no right to deal with the insolvent’s prop- 
erties, What happened in this case was, when 
the insolvenoy petition was filed by the 
insolvent in the District Court, the District 
Judge made an endorsement on that petition 
that it was ‘’transferred for disposal to 
the Official Receiver.** It is not denied 
by the other side that the District Court 
made no further orders in the case. The 
Offioial Receiver has been authorised 
under section 80 to hear an insolvenoy 
petition and make the order of adjudication: 
but under that section, the power to make the 
vesting order is not delegated to the Offidal 
Receiver; and it is clear from the authorities 
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wbioh have been cited before us, Vythilinga 
Padayachi v. Ponmmwamy Padayachi (1) 
Muthuswomy Swomiar v. Souner Kandiar{2) 
and Official Beceiver of Trichinopoly v. Soma- 
sundaram GheUiar (3), that the Offioial Eeoei- 
ver does not get a right to deal with the prop- 
erties of the insolvent without an express 
vesting order by the District Judge. Such an 
order has to be made under the Act by the 
District Judge after the adjudication of the in- 
solvent. It is, therefore, quite clear that the 
argument that the endorsement made by the 
Judge on the Insolvency Petition is tantamount 
to vesting the property of the insolvent in the 
Official Beceiver cannot be accepted I agree 
with my learned brother that the wording 
of the order itself does not convey the 
idea of any vesting at all. The order in 
the case cannot be taken to include a vesting 
order made in anticipation of the adjudication 
of the insolvent ; for even if we suppose that 
the District Judge meant, when he transferred 
the insolvency application to the Official 
Beceiver, to make him the Beceiver of the 
properties, it would be illegal There is thus 
a difficulty in the way of the respondents. 
We must take it that the sales in the present 
case were made by a person who was not 
authorised to sell and are thus invalid. In a 
case like that, it is impossible to hold that the 
limitation under section 68 will apply, as sec- 
tion 68 presupposes that the decision is by a 
Beceiver properly appointed. It follows, there- 
fore, that the three appeals must be allowed, 
the two sales must be set aside, and the oases 
sent back to the District Judge for a proper 
vesting order being made and further proceed- 
ings in insolvency conducted thereafter. The 
petitioners-appellants are entitled to their 
costs in this Court and in the Court below to 
be paid from the insolvent’s estate. 

Odgers, J. — These are appeals against the 
Order of the District Judge of Kistna on an 
application by two creditors of an Insolvent, 
called Tburlapathi Bamakrishnayya, praying 
to set aside two sales by the Official Beceiver 
held on 27th August 1919 and 26th February 
1920. The District Judge held the application 

(1) 62 Ind. Oaa. 896; 41 M. L. J. 78; (1921) 
M. W. N. 948. 

(2) 69 Ind. Oaa. 607; 89 M. L. J. 488; 19 L.W* 
962; (1920) M. W. N. 587; 48 M. 868. 

(S) 84 Ind. (kia. 609; 80 M. L. J. 416. 


was out of time as having been made more than 
days after the sales. The Court, on the appli- 
cation of Thurlapati Bamakrishnayya to be 
adjudicated an insolvent, passed the following 
order; — “Transferred to the’ Official Beceiv- 
er, Kistna, for disposal, ” and it is contended 
by the respondent that this has the effect of 
transferring the wiiole matter to the 
Official Beceiver and thus of incidentally 
appointing him Beceiver of the Insolvent’s 
property. This contention is necessary in face 
of the following decisions : Vaithilinga Pada- 
yachi V. Ponnusivmy Padayachi (1), which held 
that the property of an insolvent does not 
ipso facto vest in the Official Beceiver but an 
order must be passed in every case appointing 
a Beceiver and that, failure to do this, entails 
as a consequence failure of title in those pur- 
chasing from an Official Beceiver not so 
appointed. In the present case there was no 
special appointment unless the order above 
set out can be so construed. Vythilinga Pada- 
yachi V. Ponnuswamy Padayachi (l) followed 
earlier authorities, Muthu Swamy Stoamiar v. 
Souner Kandiar (2) and Official Beceiver of 
Trichinopoly Vi Somasundaram Chettiar (3). I 
was a party to the decision in Vythilinga Pada- 
yachi V. Ponnuswamy Padayachi (l), and I 
adhere to my decision there. Therefore, I 
must hold that unless the order appointed 
the Official Beceiver, Beceiver of. the insol- 
vent’s property, there was no Beceiver ap- 
pointed in this case and the sales by a 
person purporting to act as such would be 
void. Now it is said that the Court by its 
order set out above practically made a vesting 
order under the Act, What the Court did was to 
transfer the petition to the Official Beceiver 
“ for disposal, ” I do not think that the fact 
that the petitioner (debtor) asked that his im- 
moveable projperty should be sold and his debts 
settled can give any other or wider meaning 
to tho order of transfer. The Court has cer- 
tain powers of delegation — section 80 of the 
Act V of 1920 provides that tho High Court 
may delegate to official Beceivers certain speci- 
fied powers; inter alia, the hearing of insolvency 
petitions, examination of debtors and the mak- 
ing of orders of adjudication. The Official 
Beceiver has no delegated power to appoint a 
Beceiver. The respDndent contends that the 
procedure prescribed for the Court and for 
Official Beceivers when acting under their dele- 
gated powers are different and that the latter 
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are in fact under such clroumstanoes Courts in 
themselves. Suhba Ayyar v. Bamaswamy 
Ayengar, Offlcial Beceiver, Madras, (4) is cited 
as an authority for this proposition. There 
the order was : * Tho petition'is transferred to 
the Official Eeceiver for adjudication and for 
the administration of the estate. The learned 
Judges held that the combined effect of 
section 20 (c) and (e) and section 23 of the Act 
of 1907 (section 59 (c) and (e) (and section 58 
of tho present Act) was that the order to ad- 
minister enabled theOfficial Eeceiver to sell the 
insolvent's estate. They distinguished the case 
in Muthusami Stoamier v. Sounsr Kandian (2) 
while deploring the deficiency in the Act which 
does not provide that immediately on adjudi- 
cation the estate shall vest in tho Official 
Eeceiver. Their decision was that the Official 
Eeceiver was tho agent of the Court and as 
under section 23 ( = s. 58) the latter has all 
the powers of a Eeceiver,* it was capable [sec- 
tion 20= section 59 (e)] of appointing an agent 
to take any proceedings sanctioned by the 
Court and that the Court might under 
section 20 (a) = section 69 (a) sell the pro- 
perty of tho insolvent through such agent. 
The difficulty as to appointment of a Eeceiver 
was thus obviated in this case. The learned 
Judges did not give an opinion on the other 
argument advanced in that case« vis.^ that 
the order of transfer may be construed as an 
order under section 18 (= section 56) vesting 
the property»in the Eeceiver to take effect if 
and when adjudication took 'place. It will be 
observed that the order of transfer in the 
present case did not contain the words * for 
the administration of the estates,” and this, 
in my opinion, is sufficient to distinguish it 
from the case in Subba Aiyar v. Bamaswami 
Aiyangar, Official Beceiver, Madras (4). The 
present petition was not even transferred for 
adjudication but merely for disposal. I am 
unable to agree that the transfer in the present 
case had any further operation than to trans- 
fer to the Official Eeceiver for disposal of the 
petition for adjudication and I think the 
Official Eeceiver under his delegated powers 
under sectoin 80 was functus officio when he 
has carried out the duties delegated to him, in 
this case tho disposal of the petition. The 
next contention by petitioner is that section 68 
applies to this case ; and that the Official 

(4) 62 (nd. Om. 846 ; 4i M. 647 ; 40 M. L. J. 209 ; 
13 L. W. 997 ; (1921) M. W. N. 136; 29 M. L. T. 988, 


Receiver was certainly a Receiver in this case 
though one of his acts is impugned. If,he was 
never legally appointed a Receiver, he is a 
mere inter meddler with the property and, if so , 
it is said the District Judge had no power to 
set aside the sales under i the Act (of. AvanasJU 
Chetty y. MtUhukaruppan Chetty (6) there be- 
ing no ‘p©r*on aggrieved by an act or decision 
of the Receiver*. The answer to this appears 
to me to be that in Official Receiver of Trichino- 
poly V. Somasundaram Chettiar (3) ; the sale 
was either set aside or declared to be void — it 
is not clear which. In it was held that 
defendant had no title to the property. Both 
oases were under the Insolvency Act and 
both were cases of sales by Official Receivers 
not legally appointed Receivers in the res- 
pective insolvencies. This seems to me to 
conclude the respondents* contention on this 
point. As to limitation — section 68 prescribes 
a period of 21 days for an application by a 
person aggrieved by act or decision of the 
Eeceiver. It is quite clear that a Receiver 
means one legally appointed, i. c., one appoint- 
ed under the provisions of section 66 of the 
Act. I am, therefore, of opinion that the 
Official Receiver not having been appointed 
Receiver in this Insolvency, the sales by him 
are void and ineffective to pass any title to the 
purchasers and these Civil Miscellaneous 
Appeals must be allowed with costs. 

1 agree with my learned brother in the 
order he proposes. 

S.D. Appeals allowed, 

(6) 44 Ind. Oas. 885 ; 23 M. Tj, T. 819 ; 7 L. W. 
406; (1918) M. W. N. 845. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 7 op 1923. 
October 30, 1923. 

Present : — Mr. Justice Krishnan and 
Mr. Justice Waller. 

GANGABATTOLA KANTHAMMA— 
Appellant 
versus 

MANCHlRAJU REDDI PANTDLU AND 
another— Respondents. 

Civil Procedure Code (Act V of »1908), 0, XX, r. 71 
’^Contract Act (JX of 1871), s. -Auction-sale, par- 
ties to^ Auction-purchaser* 8 default— -Resale resulting 
in deficit— Judgment-debtor, right of— Plea of agency 
when canj be sustained— ‘Interest whether can be re- 
covered. 
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In a Court auotion- 0 ale» the auction purohaaer is 
one party to the contract ; the other party to the 
oontraot is not the iudgment'debtor or the decree- 
holder but the Court itself. In selling property in 
Court-auotion» the Court acts under the statutory 
powers given to it by the Code and not as the agent 
of any party and the oontraot that is made when the 
bid is aooepted and confirmed by the Court is one bet- 
ween the Court on the one side and the auction-pur- 
chaser whose bid is aooepted on the other, [p. 297> 
col 2 ; p. 2^8, col. 1.] 

Thereforot where on account of the action of an 
auction-purchaser in not completing a Court sale by 
depositing 25 per cent of the purchase money a resale 
is ordered and a deficit Is caused, O. XXI, r. 71 
of the civil Procedure Code empowers the Court to 
oolleott at the instanoe of the judgment-debtor, the 
deficit that has been caused in a summary manner 
by way of execution, [p 298, ool. l.j 

Mackinnont Mackensie Co, v. Lang^ Moir d Co,, 
6 B. 684 ; 3 Ind. Deo. (N. S.) S86; Lyallpon' Sugar Co, 
V Mtd Itau 06 Ind Gas. 473, distidguished. 

The defaulting auction purchaser, however, is not 
liable tor interest on the deficit amount from the date 
of t he sale to the date of the order of the Court diieot- 
ing him to repay, [p. 298, ool. 2.] 

The auction- purchaser at a Court sale is personally 
liable to the judgment debtor for the deficit on a re- 
sale. He cannot plead that be was merely the agent 
of somo other person at the auction, [p. 298, ool. 2.J 

In such oases before ol. (2), of s. 280. of the Con. 
traob Act oan be excluded it must be alleged and 
proved by the party wishing to take advantage of 
s. 280, cl. (1) that when making the bid or before 
doing 80, he ihas informed the Court or the Court 
officer who was acting on behalf of the Court in 
selling the property, that he was making the bid only 
as the agent of some named third paity. [p. 298, 
ool. 2.] 

Appeal against the order oi the Subordinate 
Judge of Cocanada, dated the 5th September 
1922. 

Mr. P. Homasurularam, for the Appellant. 

Messrs. B, Jagannada Das and C, Bama 
Bao, for the Respondents. 

JUDGMENT. — This is an appeal against 
the appellate order passed by the Subordinate 
Judge of Cocanada in an appeal to him from 
an order of the District Munsif of Cocanada 
in an execution proceeding. The appellant 
before us was the judgment-debtor under a 
decree passed by the District Munsif 's Court 
which was under execution, and her property 
was advertised for sale in Court auction. The 
sale was actually held by the Nazir, the 
Court Officer, in the usual way and the 1st 
respondent bid for the property and offered a 
price of Rs. 4,600 which was accepted by the 
Court Officer and the bid was knocked down 
in his favour. Under O, XXI, r, 84, Civil 
l C--88 


Procedure Code, the purchaser is bound 
to pay 25 per cent, of the purchase-money on 
the completion of the auction. The ist 
respondent made default in making the pay- 
ment and, in consequence, under the same 
rule, the property was again pub up for sale. 
This time the property was knocked down for 
a lower sum, namely, Rs. 3,750, thus leading 
to a deficit of Rs. 850. The judgment-debtor 
applied to the Court under O, XXI, r. 71, 
Civil Procedure Code, that the auction-pur- 
chaser, the 1st respondent, should bo made 
liable for this deficit and should bo called upon 
to pay the amount of the deficit into Court, 
and the District Munsif passed an order in her 
favour. The appeal from this order was heard 
by tlio Subordinate Judge, and he was of 
opinion that the 1st respondent might have 
bid for the property as the agent of the 2nd 
respondent and that as an agent ho would not 
be responsible to pay this deficit amount under 
clause (1) of section 230 of the Contract Act, 
which says that an agent cannot personally 
enforce contracts which he has entered into on 
behalf of his principal nor oan he bo personal- 
ly bound by them. No evidence bad been taken 
on this point in the first Court and, there- 
fore, the Subordinate Judge remanded the case 
to the first Court to take evidence in order to 
ascertain whether the let respondent was 
actually the agent of the 2nd respondent as he 
subsequently alleged after the sale was over ; 
and it was pleaded that, in any case, even if 
1st respondent was an agent as ho did not 
disclose the name of his principal at the time 
of the bid, clause (l) would nob apply . The 
Subordnate Judge, thinking that if the judg- 
ment-debtor whoso property was sold in auc- 
tion did actually know that the Ist respondent 
was bidding as the agent of the 2nd respond- 
ent, that would take the case out of clause (2) 
of seotion 230 of the Contract Act, directed 
evidence on that point also. In taking 
this latter view he treated a sale in Court 
auction as a contract between the owner 
of the property sold, namely, the judg- 
ment-debtor, and the auction- purchaser, 

apparently consideririg that the Court and its 
Officer were merely acting as agents for the 
judgment'debtor for selling the property. We 
are unable to accept this view which ho had 
adopted. Where in a Court-auction a property 
is sold, the auction -purchaser is one party to 
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the contract, bub the other party to the con- 
tract is not, in our view, the judgment-debtor 
or the decree-holder but the Court itself. In 
selling property in Court-auction, the Court 
acts under the statutory powers given to it by 
the Code and not as the agent of any party 
and the contract that is made when the bid is 
accepted and confirmed by the Court is one 
between the Court on the one side and the 
auction- purchaser whoso bid is accepted on the 
other : and, therefore, before clause (2) of sec- 
tion 230 of the Contract Act can be excluded, 
it must be alleged and proved by the party wish- 
ing to take advantage of section 230, clause 
(1) that when making the bid or before doing 
so, he had informed the Court or the Court 
officer who was acting on behalf of the Court 
in selling the property that'he was making the 
bid only as the agent of some named third 
party. It would then be open to the Court 
Officer, the Nazir, either to accept his bids 
or decline them if he is nob fully satisfied that 
he had a proper power- of -attorney to make 
the bid. In this case it is not pretended that 
there was any power-of-attorney with the 1st 
respondent ot that any power-of-attorney was 
shown to the Nazir, nor is it even alleged that 
before the sale took place the Ist respondent 
informed the Nazir or the Court that he 
was Indding as an agent. Therefore, even if we 
assume that the 1st respondent was really 
the agent of the 2nd respondent we have hero 
a case where the agent did not dis- 
close the name of his principal, and did not 
even inform the other party, the Court, that 
he was acting as agent of a principal. The 
question whether tlie judgment-debtor know 
or not that the Isb respondent was bidding as 
an agent of the 2nd respondent is, therefore, 
quite immaterial. The Court was entitled to 
enforce the contract against the^lst respondent 
personally and as the Isb respondent made him- 
self personally liable for the deficit that has 
been caused by his action in nob completing 
the sale by depositing 25 per cent of the pur- 
chase, money, O. XXI, r. 71,. CiviliProcedure 
Code, gave the Court power, at the instance of 
the judgment-debtor, to collect the deficit that 
has been caused in a summary manner by 
way of execution. In these circumstances, we 
thiLrk that the order of the District Munsif 
was rif»bt and that there is no object in taking 
evidpneo which the Subordinate Judge has 
direett-d to be taken as to whether the 1st 


respondent was really the agent of the 2nd 
respondent or not, and whether the judgment- 
debtor knew of it, for even assuming that he 
was an agent, as he never disclosed to the 
Court Officer that he was bidding as an 
agent till a long time after the bid was 
offered and accepted, he is liable for the defi- 
cit personally. Whatever rights there may 
be between him and the 2nd respondent he 
may enforce as advised, but they need not be 
considered now at all. The order of the Court 
directing him to pay the money into Court is, 
therefore, correct. 

The ruling relied upon by the Subordinate 
Judge in Mackinon, Mackenzie d Co ^ v. Lanq 
Moir & Co. (1) followed in Lahore in LyalU 
pur Sugar Co, v. Mulraj (2) is not relevant 
here, for it is only in the view that the judg- 
ment-debtor is a party to the contract 
of the auction-sale that they became of any 
importance and necessitate a finding on the 
question whether the judgment-debtor did 
actually know that the 1st respondent was 
acting as the agent of the 2nd respondent. 

There is one other small point which has 
been dealt with in the argument and that is 
the question whether the defaulting auction- 
purchaser, the first respondent, is liable for 
interest on the deficit amount from the date 
of the sale to the date of the order of the 
District Munsif directing him to repay. There 
is nothing in O. XXI, r. 71, Civil Pro- 
cedure Code, that speaks of interest and we 
think, tlierefore, that he is nob liable for 
interest between those dates. Of course, he 
is liable for interest after the date of the order 
of payment With this variation, we must 
allow the appeal of the appellant, set aside the 
order of the Subordinate Judge, and restore 
that of the District Munsif. 

As regards costs, the 1st respondent will 
pay the costs of the appellant throughout. As 
regards the 2nd respondant's costs the claim 
against him was expressly given up by the 
appellant in the first Court and, therefore, there 
was no necessity to make him a party in this 
appeal before us. As we are giving no relief 
against him, we think he is entitled to the 
costs of this appeal from the appellant, 
s. D. Appeal accepted. 

(1) 6 B. 584 : 8 lod. Deo. (N. S.) 385. 

(9) 66 Ind. Oafl. 478. 
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MADRAS HIGH COURT. 

Original Side Ai’Peal No. 82 of 1921. 
Maroli 12, 1923. 

Present : — Sir Walter Sails Schawbo, 

K. G., Chief Justice, and Mr. Justice 
Coutts-Trotter. 

WILLIAM BEUNTON— Ai’PELLANT 
versus 

JOHN B. C. BEUNTON— Respondent. 

Partner ship—Cohir act between parties^Disclosure 
oj maUrial /acts nccessary^Voidable contract^Elec- 
tion, right of bar exerctsed^Lachi% doctrine of, 

A oontcaot whioh ia liable to be avoided by reason 
of misrepreaeutatioo, fraud, non. disclosure of material 
facts, or undue intluenoe continues valid till the 
party afieoted has determined his election by avoiding 
it. Bo long as he has made uo election, ho retains 
the right to determine it either way, subieot to this 
that it an innocent thiid party has acquired an in- 
terest in the property, or, if in consequence oi hia delay 
the position even of the wrong door is alSccted, it will 
preclude him fiom exercising his right to rescind. 

Where one partner enters into a contract with 
another in relation to the interests of the partnership, 
it is his duty to make a full disclosure of all the 
material facts within his knowledge, whioh would 
assist the other party in deciding whether to enter 
into the contract or not. 

Clough V. London North-\['cbicrn Ratlway Company, 

(IBVi) 7 Ex. 26 at pp. 84, 86 ; 41 li. J. Kx. 17 ; 25 
L. T. 708 ; 20 W. B. 18‘J, followed. 

The doctrine of laches in Courts of Equity is not 
an arbitrary or a teohnical doctrine. Whore il would 
be practically unjuU to give a remedy either because 
the party has, by his conduct, done that which 
might fairly be regarded as equivalent to a waiver of 
it, or whereby his conduct and neglect he has, 
though perhaps not waiving that remedy, yet put the 
other party in a situation in whioh it would not be 
reasonable to place him if the remedy were after- 
wards to be asserted in either of these cases lapse of 
time and delay are moat material. But in every case 
if an argument against relief which otherwise would 
be iustided, is founded upon mere delay, that delay of 
course not amounting to a bar of any statute of limi- 
tations, the validity of that defence must bo tried 
upon principles substantially equitable. Two circum- 
stances always important in suoh oases arc the length 
of the delay and nature of the acts done during the 
interval, which might affect either party and cause a 
balance of justice or injustice in taking the one 
course or the other, so far aa it relates to the remedy, 
[p. 801, col. 2.J 

Lindsay Petroleam Co, v. Hurd, (1874) 6 P. 0. 28l ; 
22 W. K. 482 ; followed. 

Appeal from the judgment of Mr. Justice 
Kumaraswamy Sastri, dated the 16th Decem- 
ber 1920, 

Mr. Nugent Grant, for the Appellant, 

Mr. Cornisht for the Bespondent. 


JUDGMENT. 

The Chief Justice. — I have had the 
opportunity of reading the judgment of Coutts- 
Trotter, J., with which I so fully agree tliat I 
can say what I have to say shortly. This is an 
appeal from the judgment of Kumaraswamy 
Hastri, J., in a suit brought by Mr. Jack Brunton 
against his step-brother Mr. William Brunton. 
William Br unton was a partner with his father 
in an engineering business at Cochin. His 
mother had died and his father married again. 
On the father's death, William Brunton 
entered into a partnership with his step- 
mother Mrs. Rita Brunton, the mother of the 
plaintiff. Jack. By the terms of the partner- 
ship deed Mrs. Brunton was entitled to 2:3 
of the capital and William Brunton to li3 ; 
but they were each entitled to half of the 
profits and liable for half of the losses. There 
were provisions in the deed for the equaliza- 
tion of capital between the two. Time went 
on and the business prospered under the 
management of William Brunton. Through- 
out, he was on most friendly and affection- 
ate terms with the step- mother. From 
time to time the business required further 
capital and this was provided by the partners 
on wliat was called current account. His 
contributions were much larger than hers, so 
that she retained a larger capital account in 
the business, and he a larger current account. 
The current account carried interest but the 
capital account did not. In June 1916 two 
proposals were made by William Brunton to 
Mrs. Brunton — one for turning the business 
into a limited company, and the other for 
equalization of their capital. The proposals 
are contained in a letter dated 21th June 1916. 
1 have no doubt that Mrs. Brunton was an in- 
telligent woman and quite capable of appre- 
ciating questions of business. The company 
plan she would have none of, and said so quite 
plainly, cf-he considered the question of equa- 
lization and, though it seems to have been 
doubted by the learned Judge, I have myself no 
doubt that she accepted in writing the terms 
of the equalization of capital. That this is so 
is clear from the evidence of the defendant 
and of Mr. D’Cruz, an old and trusts 


ployoe of the firm, who produced fer 
from Mr. Brunton saying that ho h .^r 

from her agreeing, and giving tl '•Sary 

instructions. The next balauc vas 
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accordingly prepared on the now basis. There 
can be no doubt that this was due and there 
can be no question of mistake, and I am quite 
satisfied that she, in fact, wrote giving her 
consent. Why she consented I think is clear 
from Jack Brunton’s evidence, for he says 
that, in October, 1916, he tried to dissuade 
her from affirming what had been done by 
signing the new balance sheet, but she said 
that it was fair to "William, and that she had 
done it. I think also that she may have been 
partly influenced to do so by William Brun- 
ton’s letter pointing out that she would 
benefit in income because by transferring his 
money from the current account to tlio capital 
account, the firm would no longer have to pay 
interest on the amount. It was the plaintiff’s 
case that she consented in January 1917 
when she was in a bad state of health, and 
that there was undue influence and conceal- 
ment of material facts. The learned Judge 
found, and I am quite clear that he was right, 
that nothing of the sort happened in January 
1919 but that everything was completed by 
the previous October. On all this part of the 
case the evidence of the plaintiff and bis wife 
is most unreliable, as they obviously confuse 
a dispute or discussion about granting to the 
plaintiff an unlimited power-of-attornoy with 
the question of the signing of the balance 
sheet, the object being to make out that the 
signing was done at a time when Mrs. Brun- 
ton’s health was not good. 

This does not conclude the matter, because 
William and Mrs. Brunton being partners, it 
was his duty to make to her a full disclosure 
of all the material facts within his knowledge 
which would assist her in deciding whether to 
enter into a contract with him in relation to 
the interests in the partnership. The learned 
Judge finds that he did not in fact make the 
necessary disclosure and on this finding alone 
bases his judgment. There are some passages 
in the judgment which suggest that the learn- 
ed Judge’s view was at least one of suspicion 
as to the honesty, and motives of the defen- 
dant, William Brunton, though ho does not 
base bis decision on any such ground ; and I 
th ■ right to say that, as far as I can judge 
off ’ddence and facts before us, there is 
noc show that William Brunton acted 

othf* an with candour and honesty 

thil 


Whether there was or was not a proper dis- 
closure of facts within his knowledge is a 
question that I approach with very great 
caution, because it was not the case of the 
plaintiff nor was it the case put forward at 
the trial. Not one question was put to 
William Brunton suggesting that ho kept 
anything back from her; nor was it suggested 
what he ought to have told her which he did 
not or what knowledge he had which she 
had not. It is obviously a dangerous thing to 
decide a case on grounds other than those 
which have been raised at the hearing. 
Mr. Grant tells us —and it is not contra-^ 
dieted— that until the judgment ho had not 
the least idea that tliis was the case he had 
to meet, or was meeting, the case that he 
was fighting was one of undue influence 
and fraud or a deliberate concealment made 
and a final consent obtained not in October, 
1916, but in January 1917 when the 
lady’s health was becoming impaired, though 
not, I would point out, sufficiently im- 
paired to prevent Jack Brunton from obtain- 
ing from her a very wide power- of -attorney 
or to prevent her, on the possible danger of 
giving to him such wide powers being pointed 
out, from refusing to allow it to become 
operative. 

The case now made is that the valuation 
in the balance sheet of land and machinery 
was inadequate and that the giving up by her 
of one-sixth interest in the capital was not com- 
pensated for by William Brunton giving up his 
preferential right toRs. 88,000 in the current 
account, and his right to interest on that. It 
is said that on the balance sheet as it stood 
in 1917 she had given up on balance at least 
Rs. 50,000 and on a proper valuation a good 
deal more. The evidence as to this is not very 
satisfactory to my mind. In 1917, and pro- 
bably in 1916, there had been a boom in 
Cochin, owing, it is said, chiefly to the opening 
of a Harbour ; and it is common knowledge 
that the value of machinery in situ rose owing 
to the difficulty of manufacture and transport 
during the War. But how far these things 
would be permanent must obviously have 
been a question of speculation. I am not 
satisfied on the evidence that the defendant 
was any better informed on those matters 
than Mrs. Brunton. 

Further, and to this I attach the great- 
est weight, it would appear that 
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before the carrying through of the matter by 
the signing of the balance sheet, the plaintilT 
had fully discussed the matter with his 
mother. He himself had been employed in 
tlie 6rm and was quite compont to advise her 
and did so by saying that it was impossible 
for any one without a full and fresh valuation 
to decide whether the proposal was to her 
advantage or not ; but she took the view that 
William wanted it, that it was fair to him and 
that she thought it right, and did it. In these 
circumstances, in my judgment, there is no 
evidence of a failure on the defendant’s part 
to make sufficient disclosure of facts within 
his knowledge and not within hers. She had 
the very difficulty pointed out to lier son and, 
if she choose tlien to accept, with her eyes 
open to the difficulty, without requiring any 
further valuation or asking for any further 
information, she could not, in my judgment, be 
permitted afterwards to repudiato the bargain, 
and her son, the plaintiff, is in no better posi- 
tion. If what I have just referred to took 
place after she had agreed, the position is the 
same, because, in my judgment, that amounts 
to an election by her to he hound by the 
contract. 

When a suit is brought to avoid a contract 
by reason of misrepresentation, fraud, nondis- 
closure of material facts or undue inlluonoo, 
there are certain recognised principles applica- 
ble. In the well known judgment of the 
Exchequer Chamber in Clough v. London 
North \V(\4ern Railtoay Company (1) the 
principles were enunciated thus : “ We agree 
that the contract continued valid till the party 
defrauded has determined his election by 
avoiding it. In such cases (i. e. of fraud) the 
question is, Has the person on whom the 
fraud was practiced, having notice of the 
fraud, elected not to avoid the contract ? Or 
has he elected to avoid it, or has he 
made no election ? Wo think that so long 
as he has made no election, he 
retains the right to determine it either 
way ; subject to this that if, in the interval, 
whilst he is deliberating, an innocent third 
party has acquired an interest in the property, 
or, if in consequence of his delay fclie position 
even of the wrong doer is affected, it will 
preclude him from exercising his right to res- 

(1) (1872) 7 Ex. 26 at pp. 84, 36 : 41 L. J. Ex. 17; 
26 L. T. 708 ; 20 W. R. 18^. 


cind.” The matter was put from another 
point of view in Lindsay Petroleum Company 
V. llurd (2) thus : The doctrine of laches in 

Courts of Equity is not an arbitrary or a 
technical doctrine Where it would bo prarti- 
cully unjust to give a remedy either because 
the party has, by his conduct, done that 
which might fairly be regarded as equivalent 
to a waiver of it, or where by his conduct and 
neglect he has, tfiough perhaps not waiving 
that remedy, yet put the other party in a 
situation in which it would not bo reasonable 
to place him if tlie remedy were afterwards 
to be asserted, in either of these cases lapse of 
time and delay are most material. But in 
every case if an argument against relief, which 
otherwise would bo justified, is founded upon 
mere delay, that delay of course not amount- 
ing to a bar of any statute of limitations, the 
validity of that defence must be tried upon 
principles substantially equitable. Two cir- 
cumstances always important in such cas(‘s 
are the length of the delay and the nature of 
the acts done during the interval, wliicb might 
allect either party and cause a balance of 
justice or injustice in taking the one course or 
the other, so far as it relates to the remedy.” 
These passages in these two judgments where 
apiu'ovod by the House of Lords in Erlnnger v. 
Neio Sombrero Phosphate Company 13). ?^ee 
particularly the opinion of Lord Blackburn at 
p. 1277. Applying those principles to this 
case, in my judgment, the setting aside of this 
contract is out of the question. In this case, 
for the reasons 1 have stated, I think that 
Mrs. Brunton elected to affirm it with quite 
sufficient knowledge of tlie facts in October 
1916. Secondly, the plaintiff himself having 
full knowledge of the facts, in my judgment, 
deliberately elected not to avoid the contract. 
This, I think, is clear from a letter of his 
Solicitors, dated 27th November 1917, in which 
he claimed certain advantages which he con- 
tended accrued to him by reason of the equali- 
sation of capital. Furtlier, there has been in 
this case such laches or acquiescence which 
would render it practically unjust to give any 
such remedy. The plaintiff has, by his conduct, 
done what might he fairly regarded as cqui'^*'- 
lont to a waiver of it or put William Brun^ 
a situation in which it would not be rea<*’ 

(2) (1874) 6 P. 0. 221 at p. 239 ; 22 W 

(3) (1878) 3 A. 0.1218; 39 L,T. 268; 
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to place him if a right to such remedy 
were afterwards to bo asserted. He elected to 
purchase the business on the basis of equalised 
capital and went on with it for several years 
and ultimately sold it, and no attempt to 
repudiate was made, and he thus changed his 
position so that, in my judgment, it would be 
quite impossible to grant restitutio ad integrum 
now. 

The defendant has appealed from other 
parts of the judgment but has withdrawn 
those grounds of appeal. There is a cross- 
appeal by the plaintiff on two points : — (1) as 
to the construction of the partnership agree- 
ment and whether the defendant had i^roperly 
elected to purchase thereunder, as to which I 
agree with the learned Judge and I liave no- 
thing to add, and (2) as to the value of the 
Cochin land, a pure question of fact, and no 
grounds havo been put before us which would 
justify us in interfering. 

The decree will be varied and the accounts 
taken on the basis of the contract for the 
equalisation of capital standing good. Tn the 
Court below the costs of issues 4 and 7 as to 
equalisation must be paid by the plaintiff to 
the defendant. As to the rest each party 
must bear his own costs. This appeal has 
succeeded as to a part and failed as to other 
parts, and the cross-appeal fails and I think 
that the proper order will be that the costs of 
both parties of the appeal and cross-appeal 
will come out of the estate. Certificate for 
one Counsel. 

Coutts Trotter J.;— This is an appeal from 
thejudgment of Kumaraswami Bastri, J., in C. 
S. No. 16 of 1920 which was a suit brought by 
Mr. J. B. C. Brunton as plaintiff against his 
half-brother Mr. William Brunton, claiming 
an account from the defendant as executor 
of the Will of the late Mr. George Brunton and 
various ancillary reliefs. A bulky record has 
been piled up, but a very small number of 
documents have been referred to by the 
learned Counsel who argued this appeal and, 
in fact, the matters that we have to determine 
fall within a comparatively narrow compass. I 
propose briefly to set out the relevant facts 
^ben consider the questions of law which 
aiso and which I conceive to bo neoes- 
the determination of this appeal. 

hhip, after dealing with ihe em- 
came to the conolusion there 


was no undue influence and fraudulent con- 
cealment. 

After discussing the evidence the learned 
Judge came to the conclusion that no undue 
influence or misrepresentation had lyeen proved^ 
and proceeded as follows : — 

What happened at the trial was that, after 
the case had been fought on a plain issue of 
fraud, the .learned Judge, when ho came 
to give judgment, discovered an entirely new 
case for the plaintiff — one to which, I am 
satisfied, Mr. Grant’s mind was never directed 
and with which he had no opportunity of 
dealing ; that case was not that Mr. William* 
Brunton had committed a deliberate fraud or 
that ho had extracted the assent of Mrs. 
Brunton to the equalisation of capital in 
January 1917 when she is alleged not to 
havo known what she was doing because 
of her physical and mental condition. Accept- 
ing the assent to the balance sheet which, 
of course, involved an assent to the equali- 
sation of capital as having taken place in 
October 1916, the learned Judge neverthe- 
less held that that assent was given by Mrs. 
Brunton at a time when Mr. William Brunton 
was in sole possession of the material facts 
and that be bad failed to acquaint her with 
those facts, that consequently the doctrine 
that has its clearest exposition in Law v. Law 
(4) applied, and that, accordingly, the transac- 
tion must be set aside. 

I am almost tempted to say that to raise 
such a case after the conclusion of the argu- 
ments was so great an injustice to the defen- 
dant that the judgment ought to be set aside 
on that ground alone. But, lam of opinion 
that,'even though it was unfairly raised against 
the defendant and was a case which he had no 
opportunity of meeting, it nevertheless breaks 
down on the evidence as we now have it. 

His Lordship then fouoid on the evidoice 
that the case set up was fully met hy the 
defendant's evidence. 

It is obvious that Mrs. Brunton senior 
and Mr. William Brunton were on terms 
of great affection towards one another as 
is fully evidenced by their letters to one 
another. She clearly reposed the greatest 

(4) (1905) 1 Oh. 140 ; 71 L. J. Oh. 169 ; 92 L. T. 1; 
63 W. R. 227; 21 T. L. R. 102. 
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confidence and trust in him and regarded him 
as having worthily served her interests by the 
attention and skill he had devoted to the busi- 
ness which was the source of her livelihood. 
I see nothing in this record to show that that 
confidence was in the least misplaced or that 
Mr. William Brunton at any stage behaved 
otherwise than as a conscientious and honour- 
able gentleman. I am at a loss to understand 
why the learned Judge took the view he did 
take of this case. I am regretfully forced to 
the conclusion that, in certain matters I have 
dealt with, Mr. Jack Brunton did not tell the 
truth and endeavoured to put before the 
Court a false case. It is my opinion (and 
if it gives him any satisfaction ho is entitled 
to that opinion) that Mr. William Brunton 
emerges from this case without the slightest 
tarnish on his integrity and honour. 

I do not see why ho should be made to pay 
the costs of a judicial enquiry which was forc- 
ed upon him by the plaintiff. Mr. Cornish has 
not seriously argued the questions raised in 
his memorandum of cross-appeal. He has 
quite properly reserved his right not to 
abandon them but to argue them, if so 
advised, in the event of this case going to 
the Privy Council, all the materials for 
arguing them are contained in the record. 

I agree with my Lord’s proposed order as 
to costs, 
s. D. 

Ai>peal accevted, decree modified, 

PATNA HIGH COURT. 

Second Civil Appeal No. 161 of 1923. 

November 15, 1923. 

Present: —Mr. Justice Das and Mr. Justice 
Ross. 

Bakin MUHAMMAD IDRIS— Decree- 
Holder— Appellant 
versus 

LAOHMAN DAS— Judgment-debtor — 
Respondent. 

Bengal Bevemie Sales Act \XI of 1859), ss. 33, 34, 
applicahiliiy of—Arrearst absence of ^ Sale by Collec- 
tor 'Suit to recover possession^ Exccution^Limitation 
---Execution of decrce^Exccuting CourU whether ran 
question decree. 

SeotloQ 84 of the Bengal Revenue Sales Act 
applies only where a sale held under the Aot is 
annulled by a final decree by a Civil Court. In 


other words, where a suit is brought under the provi. 
sions of seotion 83 of the Aot, and a Civil Court 
annuls the sale on any of the grounds mentioned 
in the seotion, an exeouUon petition must be present- 
ed within six months after the date of the deoree, 
but when the suit is not one under the provisions of 
seotion 39 of the Aot, seot’on 84 of the Aot has no 
operation whatever, [p 304, col. 2.] 

There is a olear diatinotion between a oaso where a 
sale is annulled and a oase where the Court 
authoritatively recognises that there was no sale at 
all, and oonaequently disregards it and proceeds to 
give a decree for possession to the plaintiff. Where 
the sale is authorized, but there is a direct violation 
of the Statutory provision in oonduoting the sale, 
the suit must he one for annulment of the sale, and 
the ^urt has complete power to set aside the sale, 
provided the requirements of seotion 83 are complied 
with. But where the sale is not authorized, there is 
in law no sale, and, there being nothing to annul, all 
that the Civil Court does is to recognise that there is 
no sale and to pass a deoree for possession in favour 
of the plaintifi. [p. 204, ool. 2 ] 

Where an estate is not in arrears there is no 
authority in the Colleotor to put np the estate 
for sale, and a Civil Court has complete power 
to recognise authoritatively that there was no power 
in the Collector to put up the property to sale and to 
hold that there was in fact no sale at all. To such 
a case seotion 34 of the Bengal Revenue Sales Aot 
has no application. 

Ilarkhoo Singh v. Bunsidliar Singh, 2 C. W. 
N. 860; 25 0 876 ; 18 Ind. Deo. (N. S.) 572 ; 

Balkishcn v Simpson, 2 0. W. N. 518;25 0. 833 • 
26 I A. 151; 7 Sar. P. 0. J. 863; 13 Ind. Deo. (N. 8.) 
548, relied on. 

It is not open to a Court executing a deoree 
to go beyond the deoree and to enquire whether 
the Court was entitled to pass that deoree in view 
of what was actually alleged by the plaintiff in 
the plaint. 

Second appeal from the order of the 
District Judge of Patna, dated the 16th March 
1923. 

Messrs. L. N. Singh, N. C. Singh and B, C, 
Sinha, for the Appellant. 

Mr. A, B. Mnkherji. for the Respondent. 

JUDGMENT. 

Das, J. — I think this appeal must succeed. 
The appellant instituted a suit as against the 
respondent to have a Revenue Sale set aside 
and on the 29th January 1921 he recovered a 
decree in the Court of the Subordinate Judge 
of Patna setting aside the Revenue Sale. The 
appellant thereupon instituted proceedings in 
execution for recovery of possession of the 
property sold and it is conceded that the *'0- 
plicationfor execution was not made wit' : 
months after the date of the Civil Courf- •. 
The question which the Courts belo 
to try was whether the executic 
red by limitation in view of the 
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section 34 of Act XI of 1859. The Court 
of first instance came to the conclusion that 
the Civil Court, having sot aside the sale on 
the ground that the Revenue Court had no 
jurisdiction to sell the property, sootidn 34 
did not apply and the apiiellant was entitled to 
maintain execution although the application 
was not made within six months after the date 
of the Civil Court decree. The learned Judge 
in the Court below has taken a different view 
and ho has dismissed the execution petition. 

The Subordinate Judge in trying the origin- 
al suit between the parties and giving a decree 
to the appellant said as follows: “The plaintiff 
examines one witness who proves that the 
notices wore not served. Ho further produces 
two certified copies of the ledger showing that 
there was an excess of payment and that, 
therefore, the sale could not be hold. Notices 
under section 4 were also not served and the 
plaintiff did not get time to pay arrears. Order- 
ed that the suit be decreed ex parte with costs 
with interest at 6 per cent, per annum. Let 
the Revenue Sale be set aside and the plaintiff 
be delivered into possession,” The executing 
Court of the first instance took the view 
that the decree of the Subordinate 
Judge in the original case was a decree not 
strictly annulling the Revenue Sale but vacat- 
ing the Revenue Sale on the ground that there 
was no arroar and that consequently tliere was 
no authority in the Collector to put up the 
property to sale. As I read the judgment of 
the learned Judge in the Court below, he* in no 
way throws any doubt on the construction put 
upon the judgment by Mr. Ghalib JTasnain. 
It is urged in this Court on behalf of the res- 
pondent that, as a matter of fact, the sale was 
not set aside on the ground that the estate 
was not in arrears, but on the ground 
that notices were not served in accordance 
with law and that the learned Judge 
in the Court below did not in fact ac- 
cept the interpretation put on the judgment 
in the original case by Mr. Ghalib Hasnain. I 
am wholly unable to accept this contention. 
In my opinion the learned District Judge 
has not thrown any doubt on the construction 
upon the judgment in the original case 
learned Subordinate Judge dealing with 
^tion petition Nor do I think that 
nt pronounced in the original case 
' any other interpretation. It is 


urged before us that the plaint itself did not 
raise a case that the estate was not in arrears. 
That may or may not be so, but undoubtedly 
evidence was placed before the learned Sub- 
ordinate Judge that the estate was not in 
arrears and that there was an excess payment 
made by the plaintiff ; and the learned Sub- 
ordinate Judge undoubtedly accepted that case 
and passed a decree in accordance with that 
finding. In my opinion it is quite impossible 
for a Court executing the decree to go beyond 
the decree and to enquire whether the Court 
was entitled to pass that decree in view of 
what was actually alleged by the plaintiff in 
the plaint. An executing Court is no doubt 
entitled to interpret a decree, but is not entitl- 
ed to pronounce that the decree should not 
have been passed by the Court. In my 
opinion the decree that was passed in the 
original case was a decree which recognised 
authoritatively that there was no sale at all 
and that the Collector had no jurisdiction 
whatever to put up the property to sale. 

That being so, the question arises whether 
section 34 constitutes a bar to the maintain- 
ability of the execution petition having re- 
gard to the fact that the application was 
not made within six months after the date of 
the sale. In my opinion section 34 applies 
only where a sale hold under Act XI of 1859 
is annulled by a final decree by a Civil Court : 
In other words, where a suit is brought under 
the provisions of section 33 of the Act and a 
Civil Court annuls the sale on any of the 
grounds mentioned in section 33 of the Act 
an execution petition must be presented with- 
in six months after the date of the decree ; 
but, whore the suit is not one under the 
provisions of section 33 of Act XI of 1859, 
section 34 in my opinion has no operation 
whatever. There is a clear distinction bet- 
ween a case where a sale is annulled 
and a case where the Court authoritatively 
recongnisos that there was no sale at all, and 
consequently disregards it and proceeds to give 
a decree for possession to the plaintiff. 
Where the sale is authorized, but there is a 
direct violation of the statutory provision in 
conducting the sale, the suit must be one for 
annulment of the sale, and the Court has 
complete power to set aside the sale, provided 
the requirements of section 33 are complied 
with. But where the sale is' not authorized. 
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tiliero is in law no sale, and, thoro bein^ no- 
thin to annul, all that tho Civil Court does is 
to recognise that there is no sale and to pass 
a decree lor possession in favour of the plaint- 
iff. I have no doubt whatever that section 33 
applies to a case where the sale is authorised, 
but is attended with some illegality or irregu- 
larity and section 33 affords a coroplete pro- 
tection to such sales, although they have been 
attended with illegality or irregularity, unless 
the conditions specified in section 33 are 
fulfilled and the procedure indicated in that 
section is adopted. But where there is 
DO authority whatever for the sale, 
section 33 has no operation ; and tho Court, 
in dealing with a oa^e where there 
is an entire absence of iurlsdiction in the 
Collector to put up the property to 
sale, docs not annul the sale but recognises 
authoritatively that there was no sale at all. 
In my opinion whore the estate is not in 
arrear there is no authority in the Collector 
to put up the estate for sale and a Civil Court 
has complete power to recognise authorita- 
tively that there was no power in tho Collector 
to put up the property to sale and to hold 
that there was in fact no sale at all. That, in 
my opinion, was the decree pronounced in the 
original case brought by the appellant against 
tho respondent. That being so, section 34 in 
my opinion does not apply. 

There are numerous cases on tho point ; 
but it will be sufficiont to refer to two cases 
to which, I notice, tho learned Subordinate 
Judge refers. In the case of Ilarkhoo Singh v. 
Bunsidhur Singh (1) it was held that a suit to 
set aside a sale purporting to be under Act XT 
of 1859, on the ground that no arrear of re- 
venue was due may be brought in the Civil 
Court even if such ground has not been speci- 
fied in an appeal to the Commissioner. Now, 
it is important to remember that a Civil Court 
has no power to set aside a salo under sec- 
tion 33 of Act XT of 1859 unless the ground 
upon which the sale is attacked has been 
declared and specified in an appeal made to the 
Commissioner under section 2 of the Act of 
1868. It follows, therefore, that if a suit to set 
aside a sale on the ground that no arrear of 
revenue was due is to be regarded as a suit 

(1) 3 0. W. N. 360; 36 0. 876; 18 Ind. Deo. 
(N. S.) 673. 

I 0—89 


under section 33 of Act XI of 1959, the fact 
that the actual ground was not declared and 
specified in an appeal to tho Commissioner 
would constitute a complete bar to the 
maintainability of such a suit. In my 
opinion the decision in Ilarkhoo Sitigh v. 
Bunsidhur Singh il) is an authority for the 
view that a suit to set aside a sale on the 
ground that no arrear of revenue was due is not 
a suit under section 33 of Act XT of 1859. The 
only other case to which I need refer is the 
case of Balkishen Das v. Simpson (2). It was 
held in that case that there is no jurisdiction 
in the Collector to put up an estate for sale 
where that estate is nob in arrear. In that 
particular case it was also held that a Civil 
Court has jurisdiction to entertain tho objection 
to the sale although the point had not been 
considered and disposed of by the Commis- 
sioner and that section 33 of Act XI of 1859 is 
no bar to such a suit. In dealing with tho 
question the Judioiiil Committee pointed out 
that the enactments of 1859 and of 1868 were 
intended to apply to cases in which, if the 
irregularity or illegality of the sale proceedings 
alleged by the objector bo negativod, the sale 
will remain valid. They further pointed out 
that whoro the estate is not in arrears at all 
there was no jurisdiction whatever in the 
Collector to sell tho property and they held 
that the whole proceedings of the Collector 
were beyond his jurisdiction and were nob 
entitled to tho protection given him by tho 
Act in cases where the sale is authorised, 
although it may bo attended with some 
irregularity or illegality. A distinction is 
olearly drawn in the judgment of the Judicial 
Committeo between a case where the sale is 
authorised but is attended with soma irre- 
gularity or illegality and a case where the sale 
is not authorised at all. In my opinion all 
these decisions establish conclusively that 
whore there is no jurisdiction in tho Collector 
to put a iirop.^rty to sale, the sale cannot be 
regarded as a sale under Act XI of 1859. 
Section 34 only applies whore the sale is held 
under Act XI of 1859 and is annulled by a 
final decree of the Civil Court. 

In my opinion the view which was 
in this case by the learned Subc 
Judge was right. I would allow thir 

(8) 3 0. W. N. 618 ; 35 0. 883; 36 I. . 

P. 0. J. 868 ; 19 Ind. Deo. (N. S.) 648. 
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set aside the order of the learned Judge 
in the Court below and restore the order of 
the learned Subordinate Judge. It follows 
that exeoution must proceed. 

The appellant is entitled to his costs 
throughout. 

Ross, J. — I agree. 

Appeal allowed. 

PATNA HI^ COURT. 

Miscellaneous Civil Appeal No. 130 
OP 1923. November 28, 1923. 

Present : — Mr, Justice Das and 
Mr. Justice Boss. 

SHEONANDAN PRASAD and another 
—Appellants 
versus 

DAMODAB PBASAD and others— 
Respondents. 

Hindu Law^Daughtert estate held hy^Iiicotne^ 
Bent decree obtained by daughter^ whether vests in re- 
versioners after her death. 

Under the Hindu Law the income oi a limited 
estate held by a widow or a daughter is at the d!<ipo> 
eal of the limited owner, but if the limited owner has 
made no attempt to dispose of such income during 
her life-time such inoome must follow the estate 
from which it arose. 

Isri Dutt y. Eausbatin Kuarin, 10 0 B24 ; 10 1. A. 
160 : IB 0. li R. 418 ; 7 Ind. Jar. 667 ; 4 Bar. P. 0. J. 
469; 6 Ind. Deo. (N S.) 5117 (P-O.) followed. 

A rent decree obtained by a Hindu daughter and 
undiapo<«ed of by her during her life-time vests on her 
death in the reversioners of her father. 

Appeal from the order of the Subordinate 
Judge of Saran, dated the Slst January 1923. 

Mr. H. P. Sinha, for the Appellants. 

Mr. Samhhu Saran, for the Respondents. 

JUDGMENT. 

Das, J. — I think this appeal must succeed* 
The learned Judge in the Court below took the 
view that the rent decree was the property of 
Phul Koer and descended to the heirs of Phul 
Koer and not to the heirs of Kali Prasad. 
It is necessary to remember that Phul Koer 
succeeded to the estate as the heir of her 
father Kali Prasad. The estate in her hands 
was the estate of a Hindu daughter and 
it is not disputed that the estate as such 
’evert on her death to the heirs of 
Prasad and not to her heirs. The 
it which found favour with the 
’ "dge in the Court below is that 
having been obtained by Phul 


Koer it must be regarded as her own personal 
property. With this conclusion I am unable 
to agree. It was laid down in the leading 
case of Isri Dutt v. Hansbatin fKuarin (1) 
that if the widow has made no attempt to dis- 
pose of the savings from her husband’s estate 
they musb follow the estate from which they 
arose. It is not disputed that the income of a 
limited estate held either by a widow or a 
daughter is at the disposal of the limited 
ownor ; hut the question arises, what happens 
to such income if the limited owner has made 
no attempt to dispose of it in her life time. On 
this question the case to which I liave refer- 
red is conclusive. It was held by the Judicial 
Committee that if the limited owner has made 
no attempt to dispose of the income in her 
lifetime such income must follow the estate 
from which it arose ; difficulties arise only in 
cases where the income is held in suspense in 
the widow’s hands, for it is undisputed that it 
is open to the limited owner to hold the in- 
come in suspense with intent to appropriate it 
for her personal use later on. The test to be 
applied to cases of this description is, as was 
pointed out by Mr Justice Mukerji in tlie 
case of Bhakwati Kuer v. Sahudra Kuer (2), 
to determine frem the surrounding oiroum- 
stancos the intention of the widow, namely, 
whether she intended to treat the inoome as 
part and parcel of the estate of her husband 
or whether she treated it as a temporary 
saving liable to be applied by her subsequent- 
ly for her own purposes. But this question 
does not arise in this case. It is nobody’s 
case that the rent decree was held by Phul 
Koer in suspense with intent to appropriate 
the proceeds thereof for her personal use 
later on. Phul Kuer died not having in any 
way disposed of that decree. It accordingly 
vested in the reversioners of her father. 

I would allow the appeal, set aside the 
order of the Court below and restore the 
order of the Court of first instance. It follows 
that execution must proceed. The appellant 
is entitled to his costs throughout. Hearing 
fee in this Court will be assessed at two gold 
mohurs. 

Ross, J.— I agree, 
z. E. Appeal allowed, 

(1) 10 0.324:10 1 A. 160; 18 0. L. R. 419; 7 lad 
Jar 657; 4 Bar P. 0. J. 459 ; 6 Ind. Deo. (N. S.) 917 
(P. 0.). 

(2) 18 Ind. Oas. 691; 16 a W. N. 834. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 1637 of 1921. 

November 14, 1923. 

Present : — Mr. Justice Das and Mr, 
Justice Boss. 

ZABUB MIAN and another— Appellants 
versus 

PUBAN SINGH and others— 
Bespondbnts. 

Succession Certificate Act {VIl of 1889) s. i-^Succes- 
sion certficate not produced^Objection taken in 
appeal^Procedure. 

Under aeoklon 4 of the Saeoeaelon oertifioate Aot 
the prodaotion of a suooeaaion oertifioate la not a 
oonditloB preoedent to the Inatitution of a auit, it ia 
aaffloient if the oertifioate ia produced at any time 
before the decree la made. 

Where an objection ia taken for the flrat time in 
appeal that the suit ahould not have been 
decreed inaamuoh aa the plaintiff had not produced 
a auooeaaion oertifioate, the auit ahould not be dla- 
miased but opportunity ahould be given to the plaint- 
iff to produce the oertifioate. 

Ammasi Kutti Goundi'n v. Appalu^ 39 Ind. Cas. 3B4> 
relied on. 

Second appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 14th 
May 1921. 

Mr. A, K, BoVt for the Appellants. 

Mr. r, C. BoVt for the Bespondents. 

JUDGMENT. 

Das, J . — This appeal arises out of a suit 
instituted by the appellants to enforce a 
simple unregistered bond as against the res- 
pondents. The only defence taken in the 
written statement is that no consideration 
passed. This issue was decided against the 
defendants in the Court of first instance aud 
that Court gave the plaintiffs a decree sub- 
stantially as claimed by them. The learned 
Judge in the Court below agreed with the 
finding of fact at which the Court of first 
instance bad arrived, but that Court dismissed 
the plaintiffs’ suit on the ground that the 
plaintiff did not obtain a suocession oerti- 
ficate in respect of the debt due to his 
deceased brother who, it appears, was the 
co-partner of the appellant No. 1. Section 4 
of the Succession Certificate Act undoubtedly 
lays down that no Court shall pass a decree 


against a debtor of a deceased person for pay- 
ment of his debt except on the production of 
a succession certificate But it will be noticed 
that the point was not taken in the Court of 
first instance. If the point had in tact been 
taken it would be a matter of no difficulty for 
the appellants to obtain a succession certificate 
before the decree was passed. It is well 
established that the production of a succession 
certificate is not a condition precedent to the 
institution of a suit and that it is suffioient if 
it is produced at any time before the decree is 
made. That point not having been taken in 
the written statement the plaintiffs did not 
apply for and obtain a succession certificate 
in respect of the debt due by the defendants. 

In my opinion the learned District Judge 
should not have dismissed the plaintiffs’ suit 
on the ground which was for the first time 
taken in his Court. The procedure which 
should bo adopted when a point is for the first 
time taken in the Appellate Court is laid down 
in the case of Ammasi Kutti Gounclen v. 
Appalu (1). The learned Judges pointed out 
in that case that, where an obieofeion is taken 
for the first time in appeal that the suit should 
not have been decreed inasmuch as the plaint- 
iff had not produced the succession certificate, 
the suit should not be dismissed but oppor- 
tunity should be given to the plaintiff to 
produce the certificate. This is the procedure 
which, in my opinion, should have been 
adopted by the learned Judge in the Court 
below. Mr. A. K. Boy on behalf of the 
appellants has now produced the succession 
certificate before us. We direct that that certi- 
ficate be marked as an Exhibit in the case, 
'fhat being done, all that I need say is that 
this appeal must bo allowed and the decree 
passed by the Court of first instance restored. 
In the circumstances of the case, there will be 
no order as to costs. 

Ross, J.- -I agree. 

z. K. Appeal alloioed. 

(]) 39 Ind. Cas. 3d4. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 

Second Civil Appeal No. 373 of 1922. 

November 21, 1923. 

Present : — Mr. Prideaux, A. J. C 

MOTILAL GULAB3AO -Appellant 
versus 

GAN P ATRAC) and others— Respondents. 

Transfer of Property Act (IV of 1882), s. 52_LL 
pendens, doctrim of, applicability of^-Mortgaye suit--^ 
Lease granted by defendant during pendemy of mit, 
whether bitiding on mortgagee ^Lambardar, lease 
granted by, after ceasing to be lainbardar effect of — 
Theka of village, grant of, whether ordinary manage- 
menu 

Only a person having a proplertary interest oau be 
appointed a Lambardar, and though the dednition of 
a proprietor inoludes a leasee, a person who oeasea to 
retain that oapaoity ceases to be a Lambardar and 
oannot perform any of the funotions of a Lambirdar. 
The giving of a whole village on lease oannot be said 
to be an act of ordinary village management, 
[p. 809, ool. 2]. 

A lease effected for agricultural purposes and a 
t}ieJca paira are within the purview of section 52 of 
the Transfer of Property Act, and it is inoumbent up- 
on a person taking such a lease or theka patra 
pendente Ute to show that the rights of the true 
owner of the land leased ate not afieotod thereby, 
[p. 809, ool 2 ; p. 810, ool. 1]. 

Narain Patel v Abdul Majid Khan, 16 0. P. L. R. 
6; at p. 8 ; Qhafidan Singh v. Fakirgir, 27 Ind. Gas. 
940 ; 11 N. L. R. 21 ; ilfadan Mohan Singh v. Raj 
Kishore Kumari, 39 Ind. Gas. 182 ; 21 G. W. N. 88, 
relied on. 

After the passing of a final foreolosure decree in a 
mortgage-suit, the judgment debtor is not entitled 
to grant a theka or lease of the property included in 
the decree, [p. 810, ool. 1]. 

Appeal against the decree of the Distriot 
Judge, Wardha, dated 22nd April 1922. 

Dr. H. S, Chur and Messrs. IF. B, Purantk 
and A, J, Mande, for the Appellant. 

Mr. G, S, Zale, for the Respondents 

JUDGMENT. — One Kanhoji Rao Raghoji 
Rao Mohite owned the village of ^Fouza 
Goregaon situated in the Wardha Tahsil. On 
the 1st of September 1918 he executed a 
registered Theka patra in favour of two 
persons, Ramchandra and Kuujilal, leasing 
that village to them for six years, from 
1918-19 to 1923-24. One Tukaram Ramji 
the occupancy tenant of field No. 5 in the 
Ho surrendered it by two surrender- 
ted 19th December 1919 and 3ist 
920 to the lessees, and on 31st Jan- 
hey executed two pattas in favour 
'ants, leasing the field to them in 


tenant right in perpetuity. Defendants have 
been in possession since that date. The 
plaintiff in execution of a mortgage-decree 
dated 7th November 1918, obtained in Civil 
Suit No. 17 of 1916 on the file of the Addi- 
tional District Judge, Nagpur, took possession 
on 23rd February 1920. The preliminary 
decree in the case was pased on 5th January 
1918. Ho now sues stating that the two 
lessees, Ramchandra and Kunjilal, had no 
right to grant the field to the defendants, as 
the field was granted to them after the 
plaintiff had become owner of the village 
by virtue of the foreclosure decree of 7th 
November 1918. 

The defendants admitted the plaintiff as the 
present landlord. They denied knowledge of 
the civil suit in which plaintiff got his fore- 
closure decree and also that the lease of 1st 
September 1918 bo Ramchandra and Kunjilal 
was pendente litc, T’hey pleaded that on the 
execution of the Theka patra of Ist September 
19iR Ramchandra and Kunjilal were the de 
facto proprietors of the village, their names 
liaving been recorded as rnahjttzars of the vil- 
lage, Ramchandra being the Lambardar ; blmb 
the granting of the lease to the defendants was 
an act of village management ; that they had 
taken the field for consideration without notice 
of tlie plaintiff’s alleged title ; that they are 
entitled to bo treated as tenants, and that the 
plaintiff had only a right to recover rent from 
them. 

The plaintiff’ succeeded in the trial Court, 
the trial Judge holding that defendants could 
not resist the plaintiff’s claim for possession. 
On appeal, however, the District Judge, 
Wardha, finds that it is not disputed that the 
leases were granted in the ordinary course of 
village management, he writes : — 

“ There was a surrender and release and the 
transaction resulted in some profit to the 
landlord of the village. I do not think it 
necessary to decide whether the lessees 
can be considered de facto proprietors. 
The plaintiff became entitled to possession 
of the village on 7th November 1918. 
He did nob take possession for fifteen 
months. During this period it was neces- 
sary to manage the village. The Lambar- 
dar collected rents and granted leases. 
Heavy loss might have oooured to the 
plaintiff had not rents been oolleoted and 
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arrangement been made for the oultiva- 
tion of the lands of the village. The 
l^laintiff stood by and allowed the lessees 
to manage the village. He did not take 
early steps for his appointment as Lam- 
bardar. The Lambardar is a customary 
agent of the proprietors of the village and 
[ consider that the plaintiff allowed the 
lessees to act as his agents. He is, there- 
fore, bound by ordinary acts of village 
management on the part of the Lambar- 
dar. Under the new Land Revenue Act, 
the Lambardar shall be deemed to be 
landlord within the moaning of the 
Central Provinoos Tenancy Act (section 
138 (2) of Act II of 1917). Here the 
plaintiff allowed Kanhojirao to remain 
Lambardar after he had lost his pro- 
prietorship ; and Kanhojirao's lossoos in 
good faith acted for the landlord, Kanhoji- 
rao must be deemed to have been tiio 
landlord. The plaintiff may sue the 
lessees for profits obtained by them but 
he cannot affect the rights given by 
them to others in the ordinary course 
of village management.” 

The plaintiff's claim was dismissed in the 
lower Appellate Court. 

It is admitted here that on the date of 
the lease, 31st January 1920, Ramchandra 
was the Lambardar of the village. For tlio 
appellant it is also argued, on the authority of 
Dhirajsing v. Dinan Uh (1), that the lease 
granted by Kanhoji Kao to Ramchandra and 
Kunjilal was executed pendente I He during 
the pendency of the mortgage-suit, and was 
for that reason void, it being a lease for six 
years, and not an ordinary act of village man- 
agement. It is said to bo void under section 
62 of the Transfer of Property Act. The 
Theka patra being void, it is contended, that 
Ramchandra could not bake the surrender of 
the lease, and that once the final decree was 
passed on 7th November 1918, or at the most 
when the decree was amended on 12th March 
1919, Kanhoji Rao having ceased to be the 
proprietor of the village, neither he nor his 
lessees was the Lambardar. It is stated that 
Ramohandra’s lease gave him no right against 
the plaintiff, and it is not denied that that 
lease was granted during the pendency of the 

fl) 4 N. L. R. 140. 


mortgage-suit, and that it must be held 
that though Kanhoji Rao )jad a right bo give 
the lease, it was a right subject to the result 
of the suit. 

For the respondents it is argued that the 
principle of section 41 of the Transfer of Prop- 
erty Act should be applied ; that the respon- 
dent is a stranger ; that the village is in the 
Wardba Tahsil and the respondents are resi 
dents of Arvi ; that the case was proceeding at 
Nagpur, and the respondents could not possi- 
bly be deemed to have had notice of the 
litigation ; that the execution applioition was 
nob filed until 2nd I'ebruary 1920 in Ward ha; 
that Ramchandra was the Lambardar and 
60 they took all reasonable care that no mala 
fides are suggested against them ; that there 
was a delay of eight months in executing the 
decree after it was amended ; that possession 
was nob taken until 23rd Fel)ruafy 1920 ; that 
mutation was eff ected on 3rd August 1920 and 
that plaintiff was then appointed Lambardar 
OD 24bh Auj^usb 1920 vice Ramchandra. 
It la further argued that as the plaintiff 
acoopbod the surrender, they must accept 
the lease, and that they cannot accept a 
portion of the Lambardar’s authority and 
refuse to accept the rest. It is also stated that 
the tenancy riglib did nob pass to the plaintiff 
by the decree, bub only the proprietary rights, 
and that Ramchandra was a de facto proprie- 
tor working as such with the consent of the 
plaintiff. Baidya Nath Boy. v. Nanda Lai 
Guha (2) is quoted in support of the proposi- 
tion that, when a tenant has taken land from 
a de facto proprietor, he is entitled to keep his 
tenancy. It is further contended that the 
baking of the land was done in good faith and 
for consideration. 

It seems to me that the contentions of the 
appellant must prevail. There is no doubt that 
Kanhoji Rao had the right tq give the lease 
subject to the result of the mortgago-suit. 
The giving of a whole village on lease cannot 
bo said to be an act of ordinary village manage- 
ment. lb was hold in Narain Patel v. Ahdul 
Majid Khan (3) that a lease effected for agri- 
cultural purposes is within tlie purview of 
section 62 of the Transfer of Property 
and that it is incumbent upon any 

(a) 26 Ind. Oaa. 977 ; 18 0. W. N. 1206 * 

596. 

(0) 15 a P. L. R. 6 at p. 8. 
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taking snob a lease 'pendente lite to show that 
the rights of the owner of the land leased are 
not affected thereby ; and in Ghandun Singh y. 
bakirgir (4) it was held that section 52 of the 
Transfer of Property Act applies to agricul- 
tural and other leases. The lease by Eanhoji 
Eao may not be an agricultural lease, but it is 
certainly a lease which comes within the pro 
visions of section 62 of the Transfer of Property 
Act. In Madan Mohan Singh v. Baj Kishore 
Kumari (5) it was held that where, pending 
a mortgage-suit, the mortgagor settled a 
number of persons on different portions 
of the mortgaged land, the plaintiff should 
recover. It is clear that only persons hav- 
ing a proprietary interest can be appointed a 
Lambardar, and it seems to me that though 
that definiton includes a lessee or a proprietor, 
he who ceased to retain that capacity ceases 
to be Lambardar and cannot perform any of 
the functions of a Lambardar. After the 
amendment of the final decree on the 3rd iSep- 
tember 1919, Bamchandra could have no 
authority to lease out the field. To hold the 
contrary would mean that, after the passing 
of a final foreclosure decree, the defendant 
proprietor of a village would be entitled to 
get rid of all his khudkanlU land to the detri- 
ment of the successful mortgagee. The record 
shows that plaintiff was prosecuting his case 
and the execution of the decree diligently. It 
seems to me that the case was correctly 
decided by the trial Court. 

I, therefore, set aside the lower Appellate 
Court’s decree and restore that of the trying 
Court. Costs in all Courts will be paid by the 
respondents. 

.Z K. Appeal euccepted, 

(4) 27 Ind. Gas. 940 ; 11 N. L. B. 21. 

(5) 89 Ind. Gas. 182; 21 C.W.N. 88. 


PATNA HIGH COURT. 

First Civil Appeal No. 104 of 1928. 

December 4, 1923. 

Present : — Mr. Justice Das and Mr. Justice 
Boss. 

KAMLANATH JHA and OTHERS— 
Appellants 

versus 

MOBIT NABAIN JHA— Judgment- 
debtor— Bespondbnt. 

Civil Procedure Code (Act V of 1?)08), ss 144, 151— 
Bestitution-^Inhcrcnt power of Court--Possession deli- 
vered under erroneous interpretation of decree whetlier 
can he restored 

The power of a Gourt to order restitution is by no 
means confined to the terms of seotioa 144 of the 
GWIl Procedure Code. It Is the inherent power of a 
Court to do what is right and proper undei the oir- 
oumstanoes whloh have happened, [p. 312, ool. 1.] 

When under a wrong interpretation of a decree the 
Oouri executing tho decree delivers possession of the 
disputed proj^rty to a party who is not entitled to 
possessicn of it, aod the interpretation adopted by it 
Is subsequently held to be erroneous, the Gourt has 
ample Jurisdiotion to restore the party who was dis- 
possessed by the erroneous order of the Gourt to poss- 
ession of the property, [p. 812, ool. 1 ] 

First appeal from the order of the Subordi- 
nate Judge of Darbhanga, dated the 9th April 
1923. 

Messrs. S, N, Mullick and Jkf. Prasad^ for 
the Appellants. 

Messrs. Jayswal and L. K. Jha, for the Bes- 
pondent. 

JUDGMENT 

Da», J.— This appeal is directed against the 
order of tho learned Subordinate Judge of 
Darbhanga, dated the 9th of April 1923, by 
which he allowed the application of the res- 
pondent for restitution. 

The facts are these. Sometime in 1918 the 
appellants instituted a suit as against the 
widows of Sheonath for recovery of certain 
properties which were held by Sheonath. It 
appears that Sheonath died sometime in 
1917 and thereupon a dispute arose bet- 
ween his widows and the appellants in re- 
gard to tho succession to tho properties 
of Sheonath. Tho respondent was in poss- 
ession of the properties as thicadars by 
virtue of a lease executed by Sheonath 
in his favour and it appears that the lease 
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was to run from 1822 to 1328 with option to 
the respondent to renew it for a further period 
of seven years. The appellants recovered a 
decree both as against the widows and the 
respondent, but the decree expressly preserv- 
ed the title of the respondent under the 
lease. In other words, the decree directed 
that the appellants were entitled to recover 
rent from the respondent and were only enti- 
tled to Tchaa possession upon the expiry of the 
lease. In December 1920 the appellants 
executed the decree and obtained symbolical 
possession as against the widows. On the 
17th September 1921 they applied for deli- 
very of khds possession as against the respond- 
ent on the ground that the term of the lease 
had expired. The Court executing the decree 
came to the conclusion that the term of the 
lease expired in 1328 and issued the usual 
writ for delivery. On the 30th of Septombe- 
1921 the respondent made an application 
before the Court executing the decree. It is 
somewhat difficult to understand the scope 
of that application, but it appears that the 
respondent insisted that he was still in posses- 
sion of the property and was entitled to be 
maintained in X’ossession. The re&ix)ndcnt 
contended before the Court that, under the 
lease executed in his favour by Sheonath, he 
had the right to renew the lease for a further 
period of seven years from 1328 and that the 
decree preserved his rights and the Court exe- 
cuting the decree had no right to deliver khas 
possession of the property to the appellants. 

The first Court refused the application of 
the resi)ondent who thereupon appealed to this 
Court. This Court came to the conclusion that 
the respondent had an option to renew the lease 
and that the decree did not give the appellants 
any right whatever to khas possession of the 
disputed property until the expiry of 1336. 
The respondent then presented an application 
which is the subject-matter of this appeal. 
The application was made under sections 151 
and 144 of the Code and it alleged that, in 
execution of the said writ of delivery of 
possession, they (that is to say, the appel- 
lants) dispossessed your petitioner (that is 
to say, the respondent) from the said share 
and appropriated all the Bhadaie, Aghani and 
Rabbi produce and other profits of all the 
khas lands, Batai and Bhauli lands, etc.” The 
reBXX>ndent contended that the order of the 


Subordinate Judge having been set aside by 
the High Court in appeal he was entitled to 
be restored to possession. The learned Sub- 
ordinate Judge has acceded to the application 
made before him and has directed that the 
respondent should bo restored to possession. 

It is strongly urged by Mr. Sushil Madhab 
Mullick on behalf of the appellants that it 
being the case of the reBi)ondent throughout 
that he was in possession of the disputed prop- 
erties and has never been dispossessed, it is 
not open to him to maintain an application 
for restitution. It is undoubtedly true that, 
for some reason or other which I have not 
been able to understand, the respondent did 
make the case both before the Subordi- 
nate Judge and this Court that he was 
in possession of the disputed properties 
and was entitled to be maintained in 
l^ossssion. But it is quite impossible 
to decide this case on a mere technicality. 
The decision of the learned Subordinate Judge 
establishes beyond reasonable doubt that the 
appellants did recover possession of tho 
disputed land from the respondent. It is not 
disputed that a writ of delivery of possession 
was issued at the instance of the executing 
Court, and it is not denied that all that was 
necessary to be done by the Nazir was in fact 
done. Mr Sushil Madhab Mullick contends that 
the possession was a formal one For myself, 
I do noS understand the exact meaning of the 
words “formal delivery of possession”. Tho 
appellants did recover possession of the pro- 
perties from the respondent by virtue of the 
process of a Civil Court and was entitled by 
•virtue of that order to recover rent from tho 
actual raiyats of tho land and to cultivate the 
khas land within the village. In my opi- 
nion, there is not a shadow of doubt that the 
appellants did 'recover possession of the 
disputed land. That being so, the question 
arises whether it was competent to the 
learned Subordinate Judge to direct that the 
respondent should be restored to possession. 
Mr. Sushil Madhab Mullick suggested that 
tho Court, in dealing with an application of 
this nature, is confined to the terms of section 
144 of the Code, and that as the o^' ' \ 

decree has not been varied or reversed a 
Appellate Court there was no pov ' 

Subordinate Judge to direct that thr 
should be restored to possession. 
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to assent to this arf»ument. Under cover of a 
decree pronotmoed by a Civil Court the ap- 
pellants took possession of the properties to 
which they were not entitled until the year 
1335, It is quite true that the original decree 
has not been reversed, but it is not suggested 
by Mr. Jayaswal on behalf of the respondent 
that that decree was in any way erroneous or 
that it purported to give the appellants the 
right which they claimed under it during the 
execution proceedings. The whole point is 
this. The appellants did get a decree both as 
against the widows of i^hconath and as against 
the respondent. Under cover of that decree 
they proceeded to turn the resi)ondent out of 
the land upon which the respondent was 
entitled to remain until a particular year ; and 
the question is, whether the Court is now 
entitled to say that the respondent should bo 
restored to possession. The power of a Court 
to order restitution is by no means confined 
to the terms of section 144 of the Code. It 
is the inherent power of a Court to do what 
is right and proper under the circumstances 
which liad happened. By a wrong interpreta- 
tion of the decree the Court executing the 
decree delivered possession of the disputed 
land to the appellants. This Court decided 
that the interpretation put on the decree by 
the executing Court was erroneous. That 
being so, the Court had complete jurisdiction 
to restore the respondent to possession of the 
properties from which ho was dispossessed by 
an erroneous order of the Executing Court. 

The decision of the learned Subordinate 
Judge is right and must be aflfirmed. This 
appeal must be dismissed with costs. 

I 

On the quest'on of mesne profits, Mr. 
Mullick contends that, having regard to the 
attitude which has throughout been adopted 
by the respondent, his clients should only be 
called upon to pay what they have actually 
made out of the disputed land. The learned 
Subordinate Judge has not dealt with this 
matter and the question really does not arise 
for our consideration ; hut Mr. Jayaswal does 
not object to the enquiry for mesne profits 
bo’*"^ confined bo the actual profits made by 
tl^ ell ants. 

^,-=^1 agree. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 49 of 1923. 

December 4, 1923. 

Present : — Mr. Justice Das and 
Mr. Justice Ross. 

EAST INDIAN RAILWAY CO. 

— Appellants 

versus 

RAM LAKHAN RAM— Respondent. 

Civil Procedure Code (Act V of 1908), 0. 1, r, 10— 
Limitation Act {IX of 1008), s. 22^Suit against wrong 
dclcndant^ Amendment after limitation, whether per- 
missihh. 

Where the party intended to be sued and sabfltan- 
tially sued has been mi^dlaoribed in the oauae title, 
there Is complete power in the Ooutt to make the 
neoessary oorreotion without any regard to lapse in 
time. [p. 818, ooi. 2-] 

Where, however, there are two known persons in 
existeoce and plaintiff brings his suit against one of 
them and afterwards applies to have the other 
brought on the record as a defendant on the ground 
that he all along Intended to sue the Other, and in 
substance sued the other, and no question of 
representation arises, the ease la not one of misdes- 
oription, and the Court will be justified in refusing 
leave to bring the real defendant on the record at a 
time when the suit has becoma barred by time 
against him. [p. 818, col. 2; p. 015, col. 1.] 

Case-law discussed. 

A suit against the Agent of a Railway Company in 
his personal capacity cannot be regarded as, in sub- 
stance, a suit against the Railway Company. 

Second appeal from an order of the Addi- 
tonal Subordinate Judge of Shahabad, dated 
the 22nd December 1922. 

Messrs. N. G. Sinha and /V. G. Ghosh, for the 
Appellants. 

Messrs. Parameshwar Dayal and Trihhu in 
Nath Saliai, for the Respondent. 

JUDGMENT. 

Das, J. — I think that this appeal must 
succeed. It is not disputed before us that 
the suit as filed on the 23rd December 1920 
was against the Agent, East Indian Railway 
Co., and that by his application for amend- 
ment, the plaintiff sought to substitute the 
Railway Company for the defendant originally 
sued. It is admitted that, had the suit been 
filed at the date when the plaintiff present- 
ed his application for amendment, it would 
have been open to the Railway Company 
to contend that the suit was barred by 
limitation ; and the learned Munsif giving 
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effect to the well known rule that amend- 
ments are not admissible when they 
prejudice the rights of the opposite par- 
ty as existing at the date of such amend- 
ment, declined to accede to the application 
made on behalf of the plaintiff. The learned 
Subordinate Judge in the Court below has 
come to the conclusion that the application 
for amendment of the plaint ought to have 
been allowed by the learned Munsif and in 
that view he has remanded the case to the 
Court of first instance for disposal on the 
merits. 

In my opinion the question must be decided 
on the terms of O. I, r. 10 (6) of the Code of 
Civil Procedure. On the language deliberate- 
ly employed by the Legislature in the provi- 
sions of the Code to which I have referred, 
there is no room for controversy that the 
proceedings as against any person added as a 
defendant shall bo deemed to have begun 
only on the service of the summons. Now, it 
is admittted before us that tlie suit as against 
the Railway Company would be barred by 
limitation if the proceedings in connection 
with the suit be deemed to have begun only 
on the service of the summons. That being 
so, it seems to me that the learned Munsif 
was right in declining to accede to the applica- 
tion made before him on behalf of the plaint- 
iff if the Railway Company be regarded as an 
added party to the suit. 

It was strongly oontendal before us that 
the Railway Company should not be regarded 
as “ a person added as defendant ” within the 
meaning of the term as used in O. I, r. 10 
(5) of the Code. 1 qiJlte admit that where 
there is a misdescription of the defendant in the 
cause title there is complete power in the 
Court to make the necessary correction with- 
out any regard to lapse of time ; for in a case 
of misdescription the Court will not have any 
difficulty in coming to the conclusion that the 
defendant had been substantially sued, though 
under a wrong name. The cases relied upon 
by the learned Vakil for the respondent are all 
oases of misdescription, and the decisions in all 
these oases rost on the view that the defen- 
dant sought to be added a?, a party was always 
on the record as a defendant, though under a 
wrong name. In the case of Manni Kasaun- 
I 0-40 


dhan v. Crooke (1) the plaintiff intended to sue, 
and did sue, the Municipal Committee of 
Gorakhpur ; but instead of suing the Commit- 
tee through the I’residcnt as the plaintiff 
should have done, he sued it through the 
Secretary. It was a case of misdescription, 
pure and simple, and the Allahabad High 
Court pointed out that no personal relief was 
sought against the Secretary ; the whole object 
of the plaintiff being to bind the Committee 
by any decree that might be passed in his 
favour. In Peary Mohan Mukerjee v. Narendra 
Nath Mukerjee, (2) the plaintiffs claimed a 
decree expressly against the debuter estate 
and the defendant was brought on the record 
not only in his personal capacity, but also as 
the receiver of the delnitter estate. Subse- 
quently, after the expiry of the period 
of limitation prescribed for the suit, the 
plaint was amended and the defendant (who 
was a party on the record both in his personal 
capacity and as receiver of the debutter estate) 
was described in the cause title as shebait of 
the debutter estate. The Calcutta High Court, 
in affirming the view of the lower Appellate 
Court that amendment should be allowed, 
pointed out that the plaintiffs expressly asked 
for a decree against the debutter estate and 
that the only question was whether the de- 
butter estate was actually before the Court, 
as in substance it was throughout ; and it ex- 
pressed the view that, “ where relief was 
originally claimed as against a party who had 
to be represented by some person, the proper 
representation of that party subsequently 
made has not the effect, of adding a new de- 
fendant to the suit.'’ As I read the decision 
of the Calcutta High Court, it is based on the 
view that where the party intended to be 
sued and substantially sued has been misdes- 
cribed in the cause title there is complete 
power in the Court to give the appropriate 
relief to the plaintiff without any regard to 
the terms of section 22 of the Limitation Act. 
The other oases, (except one to which 1 shall 
presently refer) upon which reliance was 
placed substantially take the same view. 

13ut in my opinion there is all the difference 
in the world between misdescribing* uar- 
ty intended to be sued and suinf ong 

(1) 3 A 296 ; 1 Ind. Deo. (N.B.,) 

(2) 32 0. 583; 9 O.W.N. 421. 
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party. It was strongly contended before 
Tis that the plaintiff intended to sue the 
Bailway Company and in substance sued 
the Railway Company ; but the plaint speaks 
for itself ; and it is quite impossible for us to 
have recourse to extrinsic evidence. A personal 
decree was sought against the Agent, East 
Indian Railway Company, and there is no 
suggestion in the plaint that it was sought to 
bind the Railway Company by .any decree 
that the plaintiff might obtain against the 
defendant. No question of representation 
arises in this case and it is quite impossible 
for us to have recourse to the doctrine 
enunciated in Peary Mohan Mukerjee v. Naren- 
dra Nath Muherjee (2). The only case which 
appears to support tlie contention of the res- 
pondent is the case of The Saraspur Manu- 
facturing Company, Lid. v. B. B. d G. L 
Bailway Company (3), but there is this 
difference between the Bombay case and the 
case before us that though the title of the 
defendant was entered in the plaint as 
follows:—** The Agent, B. B. and 0. 1. Rail- 
way Company, Ltd./’ the prayer was that 
the defendant Company should pay the 
amount sued for. In these circumstances, the 
Bombay High Court took the view that the 
relief having been claimed against the Rail- 
way Company and not against the Agent per- 
sonally, it was the Railway Company which 
was substantially the defendant in the suit. 
But, as I have pointed out, in the present case 
the plaintiff asks for a personal decree against 
the Agent of the Railway Company. The 
point has been expressly decided by my learn- 
ed brother in the case of Sinehi Bam Bihari 
Lall V. The Agent, East Indian Railway 
Compmy (4) and I entirely agree with the 
conclusion at which my learned brother arriv- 
ed. It may be pointed out that a similar 
view has been taken at least in two oases in 
the Calcutta High Court— the case of Nubeen 
Chtender Paid v. Mr. Cecil Stephenson, Agent 
of the East Indian Railway Company (5) and 
the case of Indian General S. N. and B. Co., 
Ltd. V. Lai Mohan Saha (6). In the last 
mentioned case the suit was filed against two 
ooD^nies and the defendant companies were 

(i Ind. Uaa. 1037 : 47 B. 786 ; 26 Bom. L. B 
518/ ' A. I. B. B. 458. 

Oas. 125; 2 P. L. T. 679. 

534. 

)a.85;4B G. 441; 330. L. J. 241. 


described as '*The Indian General Steam Navi- 
gation and Railway Company, Limited, and 
the Rivers Steam Navigation Company, Limit- 
ed, by their joint Agent, A. E. Rogers.*' 
Notice was served on Mr. Rogers and subse- 
quently Mr. Rogers retired from the service 
of the companies and left the country. At 
the trial of the suit, the plaint was amended 
and Mr. Rogers’ name was omitted from the 
title of the suit which was proceeded with 
against the two companies It was bold by 
Mukherjee and Roe, JJ., that the plaint as 
originally framed was in contravention of 
O. XXIX, r. 1 of the Code. It was argued 
that the suit was in essence brought against 
the two Companies and that the plaintiffs 
mentioned the name of Mr. Rogers as the 
person upon whom the process was to be ser- 
ved. With regard to this argument the 
learned Judges observed as follows: — “There 
is obviously no foundation for this theory. 
The suit was substantially against Mr. Rogers, 
although he was sued in bis capacity as joint 
agent of the two Companies mentioned. The 
suit, however, should have been framed as 
one against the two Companies describad by 
their proper names, as is clear from the deci- 
sions mentioned. There is plainly no ex- 
cuse for the mistaken course deliberately 
adopted by the plaintiffs.” The question then 
arose whether, in the circumstances of the 
case, the Court below should have amended 
the plaint by striking out the name of Mr. 
Rogers and allowing the suit to proceed 
against the Companies. On this point the 
learned Judges said as follows : — 

“ In the circumstances of this case, as no 
question of limitation arises even if the suit he 
taken to have been instituted against the two 
Companies on the date when the plaint was 
allowed to be amended, we are of opinion that 
the amendment may stand,” I read the 
decision of Mr. Justice Mookerjee as contain- 
ing a strong intimation to the effect that 
amendment would not have been allowed if 
any question of limitation arose in the case. 
In my opinion when there are two known per- 
sons in existence and the plaintiff brings the 
suit against the one of them and afterwards 
applies to have the other brought on the re- 
cord as a defendant on tbe ground that he 
all along intended to sue the other and that 
in substance he sued the other, and no ques- 
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fiion of representation arises in the case, it is 
impossible to maintain the view that the case 
is one of misdescription. 

I would allow the appeal, set aside the 
decree passed by the Court below and restore 
the decree passed by the Court of first ins- 
tance. The appellant is entitled to its costs 
throughout. 

Ro8S« J. — I agree. 

Z, K. Appeal allowed. 


PATNA HIGH COURT. 

Civil Eivision No. 315 of 1923. 
December 7, 1923. 

Present : — Mr. Justice Das and Mr. Justice 
Boss. 

BAIDYANATII a ARK AB— Decree-holder 
-Applicant 

versus 

PHABHABATI DAHI and others— 

JUGMBNT-DBBTORS -RESPONDENTS. 

Civil ProcedfUrc Code {Act V of;l‘J08) 0. XXlt r. 90— 
Execution of decree-^Sale^Propcrty sold only portion 
of property proclaimed Jor sale-^Irreyularity^ 

WhA( is sold at an exsoatioo-aale can be nothing 
but the property attaohed and proclaimed for sale, 
but an exeout ton-sale is not invalid merely because 
the property sold is only a portion of the property 
proolalmod for sale. [p. 816, ool. 1.] 

Thahur Brahma V, Jiban Bam Uanoari^ 21 Ind. 
Gas. 986; 41 0. 590; 18 0. V^. N. 813 ; 16 M. L. T. 
137; la A. L. J. 166; 19 G. L. J. 161 ; 26 M. L. J. 89; 
16 Bom. L. B. 186; (1914) M. W. N. 118; 411. A. 88 
(F. 0.), distinguished. 

Application for revision of the order of the 
District Judge of Dunka, dated 8th April 
1923. 

Messrs. K, P. Jayaswal, N, C, Bay, and N, 
C. Ohosht for the Applicant. 

Messrs. N, C. Sinha and B. B. Ghosh, for 
the Respondents 

JUDGMENT. 

Ross, J. — This is an appeal against an 
order of the District Judge of Dumka revers- 


ing an order of the Subordinate Judge of Jam- 
tara and setting aside a sale in execution 
under O. XKI, r. 90 of the Civil Proce- 
dure Code. No second appeal lies against 
such an order, but there is an application in 
revision. 

It appears that in 1917 the appellant 
brought a suit for money against the respon- 
dents which was decreed on compromise 
inl918 on the terms that a charge was created 
over certain properties. There was to be pay- 
ment of the deoretal amount by instalments 
and an agreement was made that if any instal- 
ment was not paid the decree should bo execut- 
ed. In 1922 the appellant proceeded to execute 
the decree. On the 8th August 1922 there 
was an application for stay of the proceedings 
on the ground that one of the judgment- 
debt ors,Satya Prasanna Das, was a minor when 
the suit was brought and that he had institut- 
ed a suit to exempt his 2-aanas share of the 
property from the decree. The Subordinate 
Judge thereupon ordered that lA-annas only 
of the property, instead of IG-annas as pro- 
claimed for sale, should be sold. On the 11th 
September 1922 an application was made 
under O. XXI, r. 90, Civil Procedure Code 
to set aside the sale. No evidence was offered, 
and on the 21st January 1923 the Subordinate 
Judge refused the application. 

On ai)X}eal the District Judge has sot aside 
the sale. It was found by the Subordinate 
Judge that there had been no loss to the 
judgment-debtors in the sale of the property 
which had fetched a fair price. With regard 
to the sale of ll-annas instead of Ifi-annas, ho 
held that this was an irregularity, but as there 
was no substantial injury resulting from it, he 
refused to interfere with the sale. The learn- 
ed District Judge has agreed with the Sub- 
ordinate Judge that the property was not sold 
at less than a fair price, but he has set aside 
the sale on the ground that the mortgage was 
split up inasmuch as 14-annas instead of 16- 
annas was sold and that the Court in split- 
ting up the mortgage had acted illegally. 
I can see no roasorf why a mortgagee should 
not sell a portion only of the mortgag- 
ed property ; and the learned Vakil ^ ♦■•he 

respondents has conceded that the ' of 

District Judge cannot bo support he 

ground on which it was passed. 1 
however, that the property that war; 
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not the property that was proclaimed tor sale 
and that the sale was, therefore, illegal. He 
relies on Thakur Barhma v. Jiban Bam 
Marxoari (1). That, however, was an entirely 
different oase. What was sold in that ex- 
oution was a 6-aonas share of a Mahal sub- 
jeob bo a mortgage. After the sale the auotion- 
purohasers applied for a correction of the 
certificate of sale by adding the word ‘not‘ to 
the description of the property. It was hold 
that what is sold at a judicial sale can be no- 
thing bub the property attached, and that the 
property attached had been the property sub- 
ject to the mortgage and it could not be treat- 
ed as the share in the estate which was not 
subject to the mortgage. There is no analogy 
whatsoever between that case and the present. 
In the present case the property that has been 
sold is a portion of the property that was pro- 
claimed for sale and I can see no reason why 
the sale should be invalid. 

The result is that the application must be 
granted and the order of the District Judge 
set aside and the order of the Subordinate 
Judge restored. The petitioners will be on- 
bit!^ to their costs, hearing fee two gold 
mohurs. 

As the appeal does not lie it must be dis- 
missed without costs. 

Das, J.— I agree. 

z. K. Appliaation allowed. 

(1) ai Ind. 0»B. 986; 41 0 690; 18 0. W. N, 818; 
16 M. Ii. T. 187; U A. I* J. 186 ; 19 0. D. J. 161 ; 20 
M. Ii. /. 89; 18 Bom, Ii. R. 166; (1914) M. W. N. 118; 
41 1. A. 88 (P. 0.). 

ALLAHABAD HIGH COURT. 

Second Civii, Appeal No. 1087 op 1922. 

January 22, 1924. 

Presetit : — Mr. Justioe Stuart, 

NATHU AND OTHEBS— Dependants— 
Appellants 

< versus 

' BAM AND OTHERS— PlAINTIFPS— 
Bespondents. 

erecting permanent structures in 
t iuense—Fj}octrnenU 


Parsons who have, with the oonsent of the zemin- 
dar , been permitted aa lioenaeea, to oooupy for more 
than twelve years a plot of land in the village abadi 
which they have used for purposea of agrlonlture and 
on which, in purauanoe of their lioenaot they have 
erected oonatruotiona of a permanent character, are 
entitled to be left in undisturbed enjoyment of the 
plot aa lioenaeea, and are not liable to ejectment at 
this inatanoe.either of the zemindar or hia transferee. 

♦Second appeal against the decree of the 
Distriob Judge of Farrukhabad, dated the 18bh 
April 1922. 

Mr. Gulzari Lai, for the Appellants. 

Mr. >9. H. Johare, for the Respondents. 

JUDGMENT. —The defendants* appellants 
are residents of a village called Chiloll in the 
Farrukhabad District. 

It appears, as far as I can ascertain, that 
tho Zemindars of this village were a certain 
Nawab Shams-ul-nissa Begam, Baba Piyare 
Das, Eangi Lai and some others. In 1914 
Nawab Shams-ul-nissa Begam brought a suit 
against the defondants-appollauts in which 
she asked for their ejectment from a com- 
pound in the village on tho ground that they 
had no right there. The suit was dismissed 
by the Munsif on the ground that the land was 
part of the abadi and that the defendants 
had been in possession of the compound for a 
very long time more than 12 years before the 
suit. The District Judge on appeal decreed the 
suit, but the High Court in second appeal dis- 
missed it. The judgment of • the High Court 
is in second appeal No. 797 of 1916 and is 
dated 12th July 1917.. Piyare Das and Bang! 
Lai wore pro forma defendants in that suit. 
Now, it appears that on the 22nd August 1918 
Piyare Das and Eangi Lai had sold rights in 
the compound in question to Tulshi Bam and 
others, tho plaintiffs- respondents in the present 
suit, and by virtue of the sale deed in their 
favour these plaintiffs-respondents have insti- 
tuted an exactly similar suit against the defen- 
dants-appellants for their ejectment out of 
the same compound. The present appeal aris- 
es out of that suit. The Munsif, adopting the 
view that the plaintiffs-respondents had no 
right, dismissed the suit but the learned 
District Judge has taken a different view. 
He has allowed tho plaintiffs a decree for 
joint possession and has ordered the enclosure 
wall to be removed. Tho defendants come 
here in appeal. 
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The decision in fche previous suit, of course, 
does not operate as res judicata and it may bo 
said that it has practically no bearing on the 
present suit. Whether it is desirable that in 
a case in which a village is owned by a large 
number of proprietors one proprietor after 
another should be permitted to bring a suit 
on exactly the same cause of action against 
the same people is not for me to decide here. 
Such is the law in India and it does not follow 
that after the decision of this suit the point 
may not be raised again by somebody else in 
a third suit. 

The findings of the lower Appellate Court are 
these: ** The constructions in suit consist 
only of an outer wall onolosing a space of 
land in which are a kacha well and 3 
hands. The well appears to have been 
built in 1913. But it appears to be a 
fact that the defendants-respondents have 
been using the land for many years for 
manure for pressing sugar-cane and other 
agricultural purposes.’' I take the learned 
District Judge to mean by “many years” that 
the defendants have been using the land for 
more than twelve years before the date of 
suit. That was the finding in the previous 
case and he does not appear to have differed 
from it. Now, what does this come to ? By 
consent of the zemindars for more than twelve 
yeas the defendants-appellants have been per- 
mitted to occupy as licensees a plot of land on 
which tliey store manure, press sugar-cane, 
etc., and in pursuance of their license they have 
erected constructions of a permanent charac- 
ter, in particular a wall. Complete strangers 
who have just got into the village wish 
to turn them out and, not being able to 
procure their ejectment, have procured what 
is equally effective a decree for joint posses > 
sion. This decree, if put into execution, will 
effectively hamper the defendants-appellants 
in the use of the land for if the plaintiffs-res- 
pondents get joint possession over the com- 
pound its value will be diminished if not 
destroyed. They have also obtained a decree 
for the demolition of the wall. This is not 
according to the law as I read it. The defend- 
ants-appellants as licensees who have made 
permanent structures upon the land must be 
left in undisturbed enjoyment of it. They 
are not owners but they have the rights of 


licensees. The suit should bo dismissed al- 
together. 

I accordingly allow this appeal and direct 
that the suit stand dismissed. The plaintiffs 
will pay their own costs and tiiose of the 
dofondants-appellants in all Courts. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 574 of 1923. 

January 16, 1924. 

Preseivt : —Mr. Justice Suhrawardy. 

ARJUN KAPALI AND others — 
Petitioners 

versus 

ASVINI KUMAR KAPALI AND OTHERS 
—Opposite Parties 

Civil Proceduro CodeiAct V of 1908), s. 47, 0. XXIII, 
r. 3— Cowipromt&e decree ^Matters extraneous to sutt^ 
Execution as to siwh matters^ Separate suit 

A compromise decree Inolading matters covered by 
the suit as well as matters extraneous to It oan be 
executed only to the extent It relates to matters In 
suit and not with regard to matters outside the 
scope of the suit. [p. 819, ool. 2.] 

Sabapathij^Pillay v. Vanmahalinga Pillau 28 
Ind. Oas. 681; 8^ M. 059; 15 U, L. T. 208, 26 M. L. 
J. 881; (1914) M. W. N. 266, and Jasimuddin Biswas 
V. Bhuhan Jelini, 84; 0. 466, relied on. 

The power of a Court to pass a consent decree is 
restrioted to matters covered by the suit. But If the 
agreement refers to matters extraneous to the suit 
forming consideration for the oompromise or settle- 
ment of the matter Included in the sutt« such extra- 
neous terms should also be recorded in the decree. It 
does not, however, follow that suoh extraneone terms 
oan be euforoed in execution of that decree, lu faot, 
they oan be enforced only by a separate salt [p. 819, 
ool. 2.] 

Furfia Chandra Sarkar v. Nil Madhuh Nafidi, 6 
0. W. N. 485. distinguished. 

Rule agaluftt the order of fche Munsif, Firafc 
Court, Nabinagar. 

Babu Sasadhar Boy, (Sr.), for the Petitioners. 

Babu Prakash Chandra Prakrasi, for fche 
Opposite Party, 

JUDGMENT. — The point raised in 1 
Rule is whether the plaintiff was entitles 
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maintain a suit for thereoovery of the amount 
claimed or his only remedy is to execute the 
compromise-decree to enforce delivery of the 
articles or payment of their value. The facts 
are that the plaintiff had brought a suit for 
partition and khas possession of certain lands 
against the defendants and others in the Court 
of the 2nd Subordinate Judge of Comilla. That 
suit was decreed on compromise. One of the 
terms of it was that the plaintiff was to get 
from the defendant four maunds of Jub and 
ten maunds of paddy. These articles not 
having been delivered by the defendant to the 
plaintiff, he has brought the present suit for 
recovery of ithe price thereof in the Court of the 
Munsif of Nabinagar exercising Small Cause 
Court jurisdiction. The defendant, amongst 
other defences, raised the plea that no suit 
would lie in the Small Cause Court.by .virtue of 
the provisions of section 47, Civil Prooednie 
Code and that such claim could be made only 
in execution of the compromise-decree. The 
Small Cause Court Judge has overruled this 
plea and gave a decree to the plaintiff for the 
amount claimed. This Buie has been issued 
under section 26 of the Provincial Small Cause 
Courts Act. It is admitted by both the 
plaintiff and the defendant, as is observed by 
the learned Munsif, that the subject-matter 
of this suit was extraneous to the subject- 
matter of the partition suit. The partition 
suit related only to lands held in common by 
the parties, but no partition was claimed of 
the crops standing on the land. The com- 
promise-decree allowed a partition of the crop 
to the claimant as one of the considerations 
for the compromise. In the hrst place, 
it is argued, that the subject-matter was 
included in the previous litigation. But, as I 
have remarked, both the parties in the Court 
below proceeded on the assumption that it 
was not so; and, on the face of the plaint in the 
partition suit which has been placed before 
me, I am of the same opinion. 

The next question that arises is as to 
even if the subject-matter of the present suit 
was not included in the previous suit, the 
consent decree in the previous suit would bar 
a separate suit to enforce one of the terms 
of the compromise though beyond the scope of 
that suit under section 47, Civil Procedure Code, 
ance has been placed for this contention on 
iilf of the petitioner on the decisions of the 


Allahabad and Madras High Courts in the 
oases of Mohihulla v. Imami (1), The Manager 
of Sri Meenakshi Demstanamv, Abdul Kasim 
(2), Joti Kuruvetappa v. Izari Simseppa (8), 
and Sahapathy Pillay v. Vfmmahalinga Pillay 
(4). There is no doubt that the High Courts of 
Allahabad and Bombay have adopted the view 
that, when a suit is decreed by consent and 
the terms of the compromise are embodied in 
the decree the only way to get relief under 
that decree in respect of any matter included 
in the suit or outside its scope is by way 
of execution. But this view has not been ac- 
cepted by this Court. Reference may be made 
to the case of Jasimuddin Biswas v. Bhuban 
Jelini (6). The expressions of opinion there 
seem to bo in favour of the proposition that a 
consent decree including matters covered 
by the suit as well as matters extraneous 
to it can only be executed to the extent it 
relates to matters in suit. I may here quote 
the observations of the Court, which are as 
follows : — • We think that in execution of the 
decree itself the amount agreed to be paid as 
damages could alone be recovered from the 
defendants. The Court executing the decree 
would not have been empowered under it to 
compel the defendants to execute a kaljulyat 
in favour of the plaintiffs or to accept a lease 
on the terms agreed to." One of the terms 
of the compromise in that suit was that the 
defendants should execute a Jcabulyat in favour 
of the plaintiff and accept a lease on certain 
terms. It was held that this covenant could 
not be enforced by the Court executing the 
compromise decree. The point did not form 
an issue in that case but the observations that 
I have quoted were material for the decision 
of that suit. In the case of Puma Chandra 
Sarkar v. Nil Madliah Nandi (6) the question 
arose whether the decree having comprised 
terms outside the scope of the suit was ultra 
vires or not. It was held that a decree passed 
on compromise cannot be regarded as ultra 
vires simply because it goes beyond the scope 
of the suit and contains other matters ; but if 

(1) U A. 229 ; A. W. N. (1887) 19 ; 6 Ind. Deo. (N. 
8.) 637. 

(2) 80 M. 421 ; 2 M. L. T. 849 ; 17 M. L. J. 255. 

(8) 80 M. 478 ; 16 M. L. J. 854 ; 

(4) 23 Ind. Oaa. 59 L ; 88 M. 959 ; 16 M. L. T. 
208 ; 26 M. L. J. 381 ; (1914) M. W. N. 256. 

(5) 84 0. 456; 

(6) 5 0. W. N. 485. 
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those other conditions are independent of the 
suit they may be regarded as surplusage. In 
coming to that finding Pratt, J., observed as 
follows : — ** Therefore, whether the whole of 
the decree is capable of execution or not, it is 
evident that it is a good decree at least so far 
as regards the validity of the kahulyat'' 
Ghose, J., agreeing in the judgment, says : “ It 
seems to me that these other conditions were 
either the consideration for the affirmance of 
the kabulyat for which the suit was brought or 
they were conditions independent thereof. In 
the first mentioned case, the whole of the con- 
ditions must be incorporated in the decree : in 
the latter case, the decree, according to the 
view presented by the learned Vakil himself 
so far as it incorporates only the first condi- 
tion, namely, as to the kabulyat must be 
upheld and, therefore, the portion of the decree 
incorporating the other conditions may be 
regarded as surplusage." The point seems to 
have been set at rest by the recent decision of 
the Judicial Committee in the case of Bani He- 
manta Kumari Debi v. Midmpur Zamindari 
Co. (7). 

The question that is now before me was 
not directly in issue in that case, but their 
Lordships of the Judical ' Committee have 
examin^ the characteristics of a compromise 
decree containing matters within and outside 
the scope of the suit. In construing section 
375 of the Code of 1882 (corresponding to 
O. XXIII, r. 3), their Lordships observe 
as follows : -“The terms of this section need 
careful scrutiny. In the first place, it is plain 
that the agreement or compromise, in whole 
and not in part, is to be recorded, and the 
decree is then to confine its operation to so 
much of the subject-matter of the suit as is 
dealt with by the agreement. Their Lord- 
ships are not aware of the exact system by 
which documents are recorded in the Courts 
in India, but a perfectly proper and effectual 
method of carrying out the terms of the sec- 
tion would be for the decree to recite the whole 
of the agreement and then to conclude with 
an order relative to that part that was the 
subject of the suit, or it could introduce the 
agreement in a schedule to the decree ; but in 

(7) 68 Ittd. Oas 684 : 46 L A. 240 ; 87 M. L. J* 696 ; 


either case, although the operative part of the 
decree would be properly confined to the 
aetual subject-matter of the then existing 
litigation, tho decree taken as a whole would 
include the agreement. This, in fact, is what 
the decree did in the present case. It may be 
that as a decree it was incapable of being 
executed outside the lands of the suit, but 
that does not prevent it being received in evi- 
dence of its contents." These observations 
clearly indicate that such a decree is cap- 
able of being executed only in reference to tho 
subject-matter of the suit ; and it necessarily 
follows that it cannot be executed with re- 
ference to matters outside the scope of the 
suit. Tho provisions of tho law as contained 
in O. XXIII, r. 3, throw a great deal of light 
upon this point. The Court is empowered 
when a suit has been brought, upon any law- 
ful agreement or compromise, to pass a decree 
in accordance therewith, “ so far as it relates 
to the suit." Apparently, tho power of tho 
Court in passing a decree is restricted to the 
matters covered by the suit. But it has been 
held in the oases referred to that where the 
agreement refers to matters extraneous to the 
suit forming consideration for the compromise 
or settlement of the matters included in the 
suit, such extraneous terms should also be 
recorded in the decree ; but it does not follow 
that such terms can be enforced in execution 
of that decree. Reference has been made on 
behalf of tho petitioner to the case of GcHnnda 
Chandra Pal v. Dwarka Nath Pal (8). That 
case may bo dissmissed by the observation 
that the plaintiff had instituted a separate 
suit under the provisions of the Small Cause 
Courts Act to enforce a mortgage created by 
the compromise in a previous litigation in 
respect of properties outside its scope. 

In my judgment, the view taken by the 
Small Cause Court Judge is correct and this 
Rule is discharged with costs. I assess tlie 
hearing-fee at one gold mohur, 

s . D. Buie discharged, 

(8) 36 0. 837 ; 19 C. W. N. 849 ; 7 0. L. J. 499. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 42 of 1922. 
August 7, 1923. 

Present : — -Mr. Dalai, J. C., and 
Mr. Cuming, A. J. C. 

B. ANANT RAM— -Plaintiff- 
Appellant 

versus 

B. ISHRI PRASAD -Defendant — 
Respondent. 

Trusts Act (JI of 1982), s. b— Trust relating to immo- 
veable property, creation of, mode of— Illusory trust— 
Performance of religious ceremonies, effect of— Trust, 
essentials o/— Dharmaala, what is— Administration 
of assets— Executor— Assets convened into building, 
effect of -Money borro^ned by exeoutor— Executor, liabi- 
lity of , nature of —Building constructed partly out of 
assets, ownership of. 

The term Dharmsala meana a place where a cer- 
tain flection of the public can claim reaidenoe as of 
right without any payment. A building in the nature 
of a public boarding-honae does not convey the idea 
of Dharmsala. 

The performance of the hawan ceremony on the 
ocoaflion of the laying of the foundation stone of a 
building will not turn an illusory trust in reapect of 
the building into a definite one. [p. 828, col. 1.] 

Afl the execution of a truat ia under the control of 
the Court, the truat must be of such a nature that it 
can be under the control of the Court, 'so that its 
administration can be reviewed by the Court, or, if 
the trustee dies, the Court itself can execute the 
truat. [p. 828, col. 1.] 

Rauchordas Vafidravandas v. Parvatibai, 23 B. 
726 at p. 785«; 1 Bom. L. V. 607 ; 8 0. W. N. 621 ; 26 
I. A. 71 ; 7 Sar. P. 0. J. 543 ; 12 Ind. Deo. (N. 8.) 486 
(P.C.), relied on. 

Under section 6 of the Trusts Act a trust relating 
to immoveable property must be declared by a non- 
testamentary instrument in writing signed by the 
author of the trust or the trustee and registered, or 
by the Will of the author of the trast or trustee, 
[p. 828, ool. 2.] 

Where an executor invests a portion of the assets 
of the deceased in constructing a building, an admin- 
istrator who succeeds the executor can claim the 
building as part of the assets, [p. 824, ool. 1.] 

Except in certain special caaes, upon a contract of 
borrowing made by an executor after the death of the 
testator, the executor ia only liable personally and 
cannot be sued as executor so as to get execution 
against the assets of the testator, [p. 826, ool. 1.] 

Where a building is oonstruoted by an executor 
out of the assets of the deceased together with money 
belonging to or borrowed by himself, the building 
becomes the property of the deceased and the execu- 


tor ia proportion to the money belonging to each 
spent thereon, [p. 825, ool. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, Lucknow, dated the 20th of 
April 1922. 

Mr. Niamatullah, for the Appellant. 

Respondent in person. 

JUDGMENT, — The plaintiff B. Anant 
Ram sued in the Court of the Subordinate 
Judge of Lucknow as administrator of the 
estate of one Chhedi Lai for the recovery of 
possession of a dharamsala which is at pre- 
sent in the possession of the defendant Babu 
Ishuri Prasad. The defendant is surviving 
brother and successor by right of survivorship 
of B. Ganga Prasad, who was executor of the 
Will of B. Chhedi Lai. The following pedi- 
gree will indicate the relationship between 
Chhedi Lai and the plaintiff : — 

i I 

Nanak Ohand 

Chhedi Lai ; I 

left* surviving Brijmohan Lai 

2 daughters-in-law I 

I I I 

Must. Obamela Anant Ram Badri Narain 

I plff 



Ramp Laohmanp. 

Chhedi Lais heirs are his daughter for her 
life and then her sons, but Letters of Adminis- 
tration have been granted by the District 
Judge to Anant Ram who applied for them on 
the ground that he was interested in preserv- 
ing the estate of the deceased. Reference in 
this judgment will he necessary to certain 
documents printed in Books A and R of First 
Civil Appeal No. 49 of 1919. With the Court’s 
permission they have not been printed over 
again in the printed book of this appeal. 
Cheddi Lai made a Will modified by an oral 
codicil. The oral codicil is quoted by B. Ganga 
Prasad in his application for Probate (Book 
A-31). It was possibly uttered in the Verna- 
cular, but an English version thereof has been 
given. It is: " You are to manage after me so 
that my daughters in-law may not be incon- 
venionced. Give to Chamela Rs. 2,000 in cash 
and two houses, named Pathar Ice chahutrU 
wala and Kharadiwala. I have troubled these 
people (points to brother’s wife), therefore, 
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give to Badri Nath Ks. 5,000 in oash and 
after the death of the daughters-in-law. Eothi, 
You can apply the remaining money to any 
charitable purposes you please.*' 

“"Chhedi Lai died on 27th February 1907 and 
Probate was granted to B. Ganga Prasad oa 
Ist July 1907, B. Ganga Prasad built the 
dharamsala in suit partly out of money in 
his hands as Ghhedi Lai's executor and partly 
ont of borrowed money. He died on 23rd 
June 1914 and the defendant has been in poss- 
ession of the dharamsala since. The defend- 
ant and Brijmohan Lai, father of the plaintiff, 
were appointed joint administrators on 13th 
January 1915, but they had a difference which 
it was found impossible to compose. The 
District Judge thereupon dismissed them on 
14th June, 1917, and appointed the plaintiff 
administrator on 5th March 1918. When the 
plaintiff demanded possession of the dharam- 
sala from the defendant as the the adminis- 
trator of the estate of Ghhedi Lai, the 
defendant refused it on the ground that the 
dharamsala was trust property being endow- 
ed as a trust by his brother B. Ganga Prasad, 
and in accordance with the authority given 
to him by the oral Will of Cheddi Lai. The 
plaintiff based his claim for possession on the 
allegation that the trust was not completed 
and that, consequently, the dharamsala was 
part of the unadmini stored assets of Cheddi 
Lai. The lower Court held in favour of the 
defence that the building was wakf property. 
It further held that the defendant was entitled 
to be trustee of the loakf and that the 
plaintiff had no right to the managership of 
the trust as administrator of Cheddi Lars 
estate. Both these hndings are attacked in 
appeal here by the plaintiff. 

Ganga Prasad did not pay the legacy to the 
plaintiff’s brother Badri Nath who sued the 
defendant for its recovery. The first Civil 
Court expressly excluded the dharamsala 
from the charge of that claim, but on appeal 
here the legacy was made recoverable from 
the dharamsala property also. It was one 
of the grounds of appeal that the judgment of 
this Court of 24th Juno 1920 (Ext. 9) was 
res judicata between the parties to this suit ; 
but that ground was abandoned by the 
plaintiff-appellant’s learned Counsel. It 
is obvious that the decision between the 
plaintiff’s brother as legatee and the defen- 
I 0—41 


dant cannot bo binding in a litigation between 
the plaintiff as administrator of Cheddi Lai’s 
estate and the defendant. 

The first question for our consideration is, 
whether the dharamsala is a valid trust. 
The learned Subordinate Judge has relied upon 
his own judgment in a previous suit and 
another judgment of his Court in another 
suit, though both those judgments were 
reversed by this Court on appeal. He has 
failed to discuss the various circumstances 
narrated in the judgment of this Court 
(Ext. 9) as indications of the trust not having 
been completed by B. Ganga Prasad. The 
learned Judge of the lower Court put this 
judgment aside as not being binding on the 
parties and being confined to the legacy being 
a burden on the dharamsala. This showed 
a want of respect to that (if we may say so) 
capable judgment. 

Let us examine the evidence as to the forma- 
tion of a trust. To start with, there is no trust- 
deed. An opening ceremony of the dharam- 
sala was performed by a high placed official 
of the Province, the Hon’ble Mr. Burn, as re- 
presentative of the Lieutenant-Governor, who 
had consented to preside but was presented 
by sudden indisposition. An account of the 
opening ceremony, was published in a copy of 
the 'Advocate* (a local paper printed in Eng- 
glish of which B. Ganga Prasad was Editor) 
The account is reprinted at pages 34 to 38 of 
Book A. The relevant portions of the speech 
may be quoted. 

“The history of the dharamsala may be 
related in a few words. B. Cheddi Lai in 
whoso memory the building has been con- 
structed was one of my first cousins.. .He 
directed me as the executor of his Will to re- 
alise moneys duo to him and devote the ac- 
cumulated funds to some charitable purposes. 

“In 1911 it was found possible to consider 

what form the charity should take The 

conclusion arrived at was that the funds in 
my hands could not be better utilised than by 
meeting one of the most urgent needs of 
Lucknow.” 

Then he dilates upon the great want in 
Lucknow of a residence where respectable 
Hindus may put up during their visit. He 
mentioned that three marriage parties h^ 
occupied the building already and that th^' 
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first people who were to oooupy it after the 
opening oeremoney were the Indian mem- 
bers of the All India Sanitary Confer- 
ence. Then he proceeded : “ Hence I thought 
private charity would bo better directed to re 
move this great source of inconvenience 
......The dhanimsala has been construct- 
ed on a plan quite different from the one 
adopted by oridinary buildings of the kind 
which one finds in centres of pilgrimage. The 
building has been purposely designed to be 
double-storied. On the upper Hat there are 
19 rooms with large verandahs in the front. 
One of the rooms has been constructed for 
use of parda-nashin ladies. The rooms have 
been suitably furnished. The rooms and the 
cubicles on the ground tloor will accommodate 
over one hundred persons. There is a hall 
which would bo used for accommodating largo 
parties and holding small meetings. ' 

Later on ho made reference to the method 
of management. 

Ho said : — 

The management of the dharantsala 
will be placed in the hands of a committee 
consisting.of representative Hindus : that has 
already been constituted and will soon be 
registered as a charitable body. The com- 
mittee will have entire control and supervi- 
sion of the building, of funds lealised in 
the shape of rents of ton shops attached to it 
and contributions that might reasonably bo 
expected from people occupying rooms in the 
upper flat. The committee will soon frame 
rules for the proper management of the pro- 
perty and guidance of its temporary occupants. 
It will be the duty of the committee to see 
that the dharamsaia is used for no other 
purpose than the one for which it has been 
constructed and that the savings after paying 
the expense of management are devoted to 
objects of public charities.*’ 

The speech ends with a pious hope ** that 
those who will from now find shelter under 
the roof of this dharamsaia will bless 
the memory of him whoso well-directed 
charity, I doubt not, will meet a real want 
of this important City.” 

A perusal of this speech will leave one in 
doubt whether a hotel was opened for use of 
well-to-do Hindu visitors of the City or a 
t>ublic building which may be of use to Hindus 


to accommodate marriage parties and hold 
meetings. The objects are by no means clear. 
The surplus was desired to be devoted to 
objects of public ciiarity, but the building may 
be one which it was intended to run on a 
business footing. Rent was to be charged for 
certain rooms. The committee existed on 
paper; and it is admitted by B. Ishri 
Prasad that not a single meeting of the 
committee has yet been held, and that B. 
Ganga Prasad alone, during his life time, and 
after him the defendant looked after the 
building. Whatever the intention of the 
founder may be, there was no realization. 
He himself wanted the building to serve pur- 
poses other than those of a charitable institu- 
tion known among Indians by the term of 
dharamsaia. We associate the term with 
a place where a certain section of the public 
can claim residence as of right without any 
payment. To our minds, a boarding-house 
where the members of a Sanitary Conference 
may put up will not convey the native idea of 
a dharamsaia, B. Ganga Prasad himself 
must have felt that the building served secular 
purposes, so he expressed his intention of 
registering the committee under the Societies 
Registration Act No. XXI of 1830. The 
management of the dharamsaia was never 
made over to any committee during B. Ganga 
Prasad's life time, nor since then to this day. 
We may quote here from the judgment of this 
Court (Ex. 9) : — 

It may be noted that it was intended that 
fees should be charged and that the building 
should yield an income. It was the declared 
intention of the executor to make over the 
management (and in all probability to vest 
the ownership also) in a society registered 
under Act XXI of 1860, under conditions 
which would secure that the income should be 
wholly spent on charitable objects. That 
intention was never carried out either by him 
or by his successor B. Ishri Prasad. The 
building remains under the sole control of the 
latter and there is no evidence that the 
charitable objects on which the surplus in- 
come was to be spent have ever been formulat- 
ed. Under these circumstances, the plaint- 
iff is we think entitled to treat it as part of 
the assets of Chhedi Lai.” 

These observations are fully justified by the 
evidence on the record. The evidence of a 
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witness, Pandit Earn Nath, recorded in a 
previous suit has been admitted in this suit: 
At Book A'23 ho is reported to have said 
'‘Ganga Prasad said that after the committee 
should be formed he would out off his person??! 
connection, and might be a member or chair- 
man of the committee.*’ Obviously, certain 
persons wore vaguely asked whether they 
would be members of the committee, but no 
committee was definitely formed, and B. 
Ganga Prasad had not severed his personal 
connection with the building. There is no 
word in the speech which would indicate that a 
trust was created and that the property 
was made over to trustees. The defendant 
dwelt on the laying of the foundation stone by 
a senior member of the family one B. Sunder 
Lai, on the opening ceremony preformed 
by the Hon’ble Mr. Burn and on the religious 
hawan which appears to have been recited 
twice as indications of the trust. Those func- 
tions, however, do not turn an illusory trust 
into a definite one. The difficulty is the 
nebulous character of the objects which the 
building was to serve. There were the usual 
faults of procrastination and of a desire of get- 
ting things done on the cheap. The formulation 
of the object of the trust was put oflf from 
day to day and, instead of getting a trust-deed 
prepared by paying a practitioner unconnected 
with the matter, a busy practitioner who has 
20 different jobs on his hands besides attend- 
ing to his profession to earn his living, was 
requested to put the matter through free of 
charge. If a Court were called upon to 
administer a trust of this nature it would not 
be possible for it to do so. Their Lordships 
of the Privy Council quoted from an Euglish 
ruling how a bequest or device would be void 
for vagueness and uncertainty Bunchordas 
Vandravandas v. Parvatibai (1), “ As it is a 
maxim, that the execution of a trust shall 
be under the control of the Court, it must be 
of such a nature that it can be under that 
control ; so that the administration of it can 
be reviewed by the Court ; or, if the trustee 
dies, the Court itself can execute the trust : a 
trust, therefore, which in case of mal-adminis- 
tration, could be reformed and a duo adminis- 
tration directed ; and then, unless the subject 

(1) 28 B. 725 at p. 736 ; 1 Bom. L. R. 607 ; 8 0. W. 
lir 621 ; 261. A. 71 ; 7 Sar. P. G. J. 549 ; 22 Ind 
Dso. (N. S.) 486 (P. 0.). 


and the objects can be ascertained, upon 
principles familar in other cases, it must be 
decided that the Court can neither reform 
maladministration nor direct a due administra- 
tion.** The trust here as presented before us 
is void for uncertainty, much is said by the 
lower Court about a committee. It will be 
sufficient commentary on it to point out that in 
his written statement B. Ishri Prasad has 
made no mention whatsoever of a committee. 
What is said in para. 14 of the written state- 
ment was “ B. Ganga Prasad Varma 
. . . declaring the same as trust accord- 

ing to Hindu belief himself remained the 
manager thereof, in the capacity of a trus- 
tee, so long as he lived.” 

The lower Court held that the Trusts Act, 
No. II of 1882, did not apply to the trust of 
this dharamsala because under section 1 of the 
Act nothing therein contained applies to public 
or private religious or charitable endowments. 
We have given reasons for holding that the 
dharamsala was not a religious or a charit- 
able endowment. In his speech B, Ganga 
Prasad stated that the surplus will be devoted 
to objects of public charities by the committee. 
There was no committee except as a nebulous 
hypothesis, and it is admitted that the surplus 
was not devoted to any charity. Thus, it 
cannot be said that the income was turned 
into a public or private religious or charitable 
endowment. We are of opinion that for such 
a trust as one contemplated by Babu Ganga 
Prasad to be valid, it should be declared by a 
non-testamentary instrument in writing 
signed by the author of the trust or the trustee 
and registered, or by the Will of the author of 
the trust or the trustee under section 5 of 
the Trusts Act. There is neither a registered 
document nor a Will to support the alleged 
trust in suit. 

The learned ^subordinate Judge has spun 
another web of fiction to cover the true facts 
of the case He was of opinion that B. Ganga 
Prasad as executor divested himself of owner- 
ship of a certain sum of money and appropriat- 
ed it to the specific purpose of the trust. He, 
therefore, severed that amount from the estate 
of B. Chhodi Lai and became a trustee thereof . 
In our opinion there was no severance. 
B. Ganga Prasad went on spending money out 
of the amount which was in his possession as 
executor and no attempt was made to sepaiato 
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the dharamsala from the rest of the assets of 
B. Chhedi Lai. The defendant himself, who 
apparently is no believer in fictions, has sup- 
plied the proof thereof in the written state- 
ment. The first three suits in Schedule D of 
which the expenses are debited againt the 
dharamsala are : — 

(1) Application for the grant of Letters of 

Administration in favour of B. Ishri 

Prasad and B. Brij Mohan Lai; 

(2) Expenses relating to the preparation of 

a list of property and inventory; 

(3) Expenses relating to the preparation 

of accounts in respect of B. Chhedi 

Lai’s property. 

We are glad that the defendant has no use 
for protenoa Before he took charge the rent 
for the rooms in the dharamsala was called 
Imdad (help), but this foolery was more than 
tho defendant could put up with and he called 
the payment rent as it really was. 

It was argued on behalf of the defence 
that the administrator of B. Chhedi Lai’s 
estate can recover only the money spent on 
the dharamsala and not any portion of tho 
building itself. Our attention is drawn to sec- 
tion 146 of . the Probate and Administration 
Act where it is laid down that, when an execu- 
tor or administrator misapplies the estate of 
tho deceased, he is liable to make good the 
loss or damage so occasioned. Beference was 
also made by way of analogy to section 66 of 
the Trusts Act which entitles the beneficiary 
to a charge on the whole fund where the 
trustee wrongly mingles the trust property 
with his own. Here, however, the plaintiff 
makes no allegation of misapplication. His 
case is that the executor utilized the money 
profitably to the estate in investing it in the 
dharamsala. If an executor invests a portion 
of the assets in constructing a building there is 
no reason why an administrator who succeeds 
the executor should not claim the building as 
part of the assets. The defendant desired that 
the present suit may be dismissed and the 
plaintiff referred to a suit for money realizable 
by sale of the dharamsala. Even if this 
had been a more equitable view to take under 
the circumstances of the case and if we had 
held the plaintiff entitled only to the capital 
sum expended on the dharamsala with 
interest we should have given him a decree 
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in the present suit. In the plaint there is a 
prayer that any other relief warranted by 
justice on the merits of the case be granted to 
the plaintiff, and Court-fee has been paid on a 
sum of nearly Bs. 60,000. 

Another argument of the defendant was 
that, as soon as an executor converted ready 
cash into something else, it ceased to be the 
asset of the deceased, because the property 
into which the cash was converted did not 
exist in the life time of the deceased. Such a 
contention will not bear examination. After 
defining assets it is stated in Williams* Law of 
Executors (Vol. II, 1906, p. 1279): “ There are 
many instances in which property in the hands 
of an executor is regarded as asset, although 
it was never in the testator.’* It will be re- 
membered that when the plaintiff’s brother 
Badri Narain sued for his legacy this 
Court held that the money could be re- 
covered by sale of the dharamsala (Ex. 9). 
This decision implies that when cash 
was converted into a building the building 
became the asset of the deceased which could 
be charged for the payment of a legacy. , . 

There remains one plea of the appellant to 
examine. It was argued by his learned Coun- 
sel that B. Qanga Prasad as executor was 
justified in borrowing money to invest in the 
dharamsala^ and that the entire dharam- 
sala should be decreed to the plaintiffi who 
would bo willing on rendition of accounts to 
pay the debt contracted by B. Ganga Prasad. 
This argument, however, is in conflict with 
the position taken up by the plaintiff in his 
pleadings. In para 15 of his replication ho 
said : The plaintiff is not prepared to 
admit that under the Will of B. Chhedi Lai 
B. Ganga Prasad had any right or power to 
obtain any debt from the National Bank, or 
that he having obtained any loan from tho 
National Bank spent the same on the erection 
of the dharamsala buildings. Besides, B. 
Ganga Prasad had no need to borrow any 
money from the National Bank for building 
dharamsala.' ' Thus, the plaintiff repudiates 
the executor’s action in borrowing money. In 
para. 35 be pleads that if the defendant spent 
any money out of his own pocket the estate of 
B. Chhedi Lai will not be liable for the pay- 
ment of that sum, either with or without inter- 
est. Beferenoe is necessary to a suit brought by 
the National Bank of India against the plaint- 
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iff as administrator and the defendant as 
heir of B. Ganga Prasad. In that suit the 
plaintiff succeeded in this Court in his plea 
that the estate of B. Chhedi Lai was not 
liable for money borrowed by B. Ganga Prasad. 
In a judgment delivered on 11th January 1922 
a learned Judge of this Court held that, in so 
far as the money was borrowed by B. Ganga 
Prasad to supplement the assets left by 
B. Chhedi Lai, his liability was clearly a 
personal one. He was of opinion that, except 
under certain special cases, of which the 
present was not one, it was settled law that 
upon a contract of borrowing made by an 
executor after the death of the testator, the 
executor is only liable personally and cannot 
be sued as executor so as to get execution 
against the asset of the testator. Unfortuna> 
tely, the parties are on such unfriendly terms, 
that there is no prospect of any compromise 
between them, and we prefer to bo guided by 
the pleadings and actions of the plaintiff than 
by the words of his Counsel. 

We hold that the dliaramsala was built 
with two separate funds (l) the assets of B, 
Chhedi Lai and (2) the money of B. Ganga 
Prasad either paid out of his own pocket or 
borrowed. The dharammla, therefore, is 
the property of both in tiie proportion of the 
money of each spent thereon. 

We have not noticed above the defendants 
argument that the dharamsala building is 
administered estate, even if it is not wakf, 
because this argument has been effectively 
answered by the lower Court in its decision 
on the 25th issue that the question will depend 
on whether the property is wakf or not. The 
argument does not require any separate con- 
sideration. 

Wo discharge the decree of the lower Court 
and pass a preliminary decree in favour of the 
plaintiff for joint possession of the dharam- 
sola to the extent of money of Chhedi Lai 
spent in the construction, that is, if the amount 
spent out of Chhedi Lai’s assets be designated 
by A and the rest of the sum expended on the 
building by B, the plaintiff is decreed joint 
possession of the extent of 

We remit the suit to the lower Court for 
the preparation of a 6nal decree to determine 
the exact amount spent out of B. Chhedi LaTs 
assets and the balance of the amount spent 


on the building. The exact proportion shall 
bo indicated in the final decree. Account 
shall be indicated in the ffnal decree. Account 
shall also be taken from the defendant of the 
management of the dharamsala and the 
same proportion of the surplus income realis- 
ed by the defendant, if any, shall be decreed 
to the plaintiff. In the word dharamsala is 
included the effects contained therein of which 
a list shall be prepared by the lower Cou rt. 
In the hnal decree : costs of both Courts shall 
be made payable according to the success and 
failure of each party. 

We desire to express our belief in the per- 
fect good faith of the defendant who has 
attempted to carry out to the best of his 
ability what he considered to bo a trust found- 
ed by his brother. It is unfortunate that he 
should be on such unfriendly terms with the 
plaintiff, as to make the prospect of a compro- 
mise between them a very rare possibility. 
At the same time, we express a hope that 
the parties will not waste more money in litiga- 
tion and attempt to arrive at some kind of 
settlement. 

It was represented to us during argument 
that the heirs of B. Cheddi Lai desire to carry 
on the dharamsala as a trust. If so, the 
present litigation will be unreal and it is to be 
regretted that B. Ishri Prasad did not have 
B. Cheddi Lai’s daughter and grandsons 
examined as witnesses in the trial Court. If 
such is really the case, the Court of the Dis- 
trict Judge which granted Letters of Adminis- 
tration to the plaintiff may be able to explore 
possibKties of a private settlement. 

Z. K. Case remitted for preparation 

of final decree. 
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GIRWAR SINGH V. RAM PIARI KUER. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1127 of 1922. 

January 22, 1924. 

Present ; — Mr. Justice Stuart. 

GIRWAR SINGH -Plaintiff - 
Appellant 
versus 

Must. RAM PIARI KUER AND another— 
Defendants— Respondents. 

Civil Procedure Code (Act 7 of 1908) 0. 11, rr. 2, 
4 — Suitfor posseesion-^Mcsne profits from date of decree 
to date of possessiofit whether can he claimed^ Separate 
mitt maintainability of. 

The law permltfl a plaintiff In a suit for possession 
to claim mesne profits not onl}' up to the date of 
suit or deoree but up to the date of delivery of 
poasessiont and the failure of a plaintiff to make 
the claim in the suit for posesaion debars him from 
patting it forward in a separate suit. 

Bam Din v. Bhup Singh, 80 A. 226; 5 A. L. J. 192; 
A. W. N. (1908) 96; and Kashi Pershad v. Bajrang 
Pershadt 80 A. 86; 4 A. h. J. 768; A. W. N. (1907), 281 
followed. 

Second appeal against the deoree ol the 
District Judge of Oawnpore, dated the 22nd 
March 1922. 

Mr. Mushtaq Ahmad, for the Appellant. 

Mr. N. P. Asthana, for the Bespondants. 

JUDGMENT. — The learned District 
Judge has applied the principles which are 
laid down by a Bench of this Court in Ram 
Din V. Bhup Singh (1), which affirm the view 
taken by a Single Judge in Kashi Pershad v. 
Bajran/g Pershad in (2). The learned Counsel for 
the appellant admits that the law has been 
applied correctly but he takes exception on one 
point. The decree for redemption was passed 
on 23rd April 1919 and possession was not 
obtained until the 16th July 1919. His case 
is that, although a separate suit is barred for 
the profits prior to 23rd April 1919, he was 
entitled in the suit out of which this appeal 
arises to the profits which accrued between 
the 23rd April 1919 and the 16th July 1919. 
I cannot, however, accept this argument. The 
law as laid down in the two above rulings is 
based upon the provisions of the Code of 
Civil Procedure which, in order to prevent 

(1) 80 A. 226 ; 6 A. L. J. 192 ; A. W. N (1908) 96. 

(2) 80 A. 86 ; 4 A Ii. J. 768 ; A. W. N. (1907), 281 
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mulitiplicity of suits, direct that all questions 
arising out of one cause of action should be 
heard and determined in the same suit, and 
that if a plaintiff omits to take his remedy at 
the time of the original suit he shall be 
debarred from taking it at a later stage. But 
the law also provides for the awarding of 
mesne profits up to the date of obtaining 
possession and so it was open to the plaintiff- 
appellant not only to have asked for the 
mesne profits up to the date that the deoree 
was passed but up to the date that he obtain- 
ed possession and his omission to have done 
so tells against him not only up to the date 
that the decree was passed but up to the date 
that he obtained possession. Apart from that 
fact, it is difficult to understand how any 
profits could have accrued between the 23rd 
April 1919 and the 16th July 1919 for in that 
period there are not, ordinarily, any crops 
standing on the ground. The question of 
rent demand would probably not enter into 
the case. 

For the above reasons, I accept the view 
taken by the learned District Judge and 
dismiss this appeal with costs on the higher 
scale. 

Z. K. Appeal dismissed. 

MADRAS HIGH COURT. 

Civil Appeal No. 222 of 1921. 

December 13, 1923. 

Present : — Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao. 

ALAGIRI3AMI AIYAR (Died) His Legal 
Representative N. A. RAMIER, AND 
another— Appellants 

versus 

RUNA CHEENA MAN A NAVANNA ONA 
& BROS, by UTHANU CHETTIAR 
— Respondents. 

Sale of goods — Construction of document ^Condition 
precedent ^Seller bcnind to give arrival notice after 
taking delivery of goods ^Failure to give notice ffect 
of ^Breach of contract. 

Plaintiffs agreed to porohase certain goods from 
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the defendentfl and paid a oertaia sum as advance. 
The agreement contained the following clause ■ 

** On the said bales being received by R and then 
from him by L and then from him by us, we shall 
then and there send to you notice of arrivals. On 
the very date of receipt of such advice, you shall 
pay the balance left after deducting . . . advance 

and obtain delivery of the goods. In default you are 
liable to pay the damages and costs incurred. If 
on receipt by us of advice of the arrivals of the goods 
we fail to give information thereof to you or make 
delivery of goods for whioh money is paid we are 
bound to pay to you the damages, etc., thereby 
incurred by you.'* 


Borne time after, the defendants gave notice to the 
plaintifii that I had given them intimation that 
part of the goods had arrived and asked plaintiffs to 
pay the money and take delivery of the goods. It 
was found that the defendants had not taken deli, 
very of the goods from L. Plaintiffs rofused to pay 
for the goods and take delivery. In an action by 
the plaintiffs to reco ver the sum paid by them as 
advance : 

Held (1) that under the agreement the giving of 
arrival notices by the defendants to plaintiffs, was 
a condition precedent and no obligation on the part 
of plaintiffs could arise till such notices were given ; 
[p. 838, col. 2.] 


(3) that no arrival notices conld be given by the 
defendants till they had actually received the goods 
from L. : 

(3) that the defendants not having taken delivery 
of the goods from L. were not in a position to give 
arrival notices to the plaintiffs and were consequent* 
ly guilty of breach ; 

(4) that the plaintiffs' suit was, therefore, entitled 
to sueoeed. 

Appeal against the decree of the Court of 
the Second Additional Subordinate Judge of 
Madura, in O. S. No. 25 of 1921 (O. S. No. 
48 of 1920, on the file of the Sub, Court, 
Madura.) 

Mr. 0. V. Ananta Krishnair, for the Appel- 
lant. 


Mr. r. M. Krishmswami Aiyar 
Respondents. 

JUDGMENT. 


for the 


Phillips, J While I feel convinced that 
the parties did not at the time of entering 
upon the contract intend that actual physical 
delivery should be taken by each of the firms 
in turn, for such an arrangement would cause 
unnecessary delay and trouble, yet I am not 
prepared to differ from my learned brother's 
opinion that they have not given effect to this 
intention in the contract, and consequently I 
agree in the order proposed. 


Venkatasubba Rao, J.— The plaintiffs 
have instituted this suit for recovery of Rs. 
6,250 with interest thereon on the ground that 
the said sum was paid by them as advance 
in respect of a contract entered into with 
the defendants, and that the plaintiffs 
are entitled to a refund of the amount, the 
defendants having broken the contract. There 
was an oral agreement on the 8th of August 
1918 and the terms of it were subsequently 
reduced to writing in what is known as var- 
thamanam letter bearing the date 28th of 
October 1918 which the defendants sent to 
the plaintiffs The contract was for the sale 
of 60 bales of yarn containing 80 bundles each 
and the price was settled at Rs. 14-8 per 
bundle. The goods are stated to be those 
whioh the defendants had agreed to buy from 
Mr. Lakshmana Aiyar who himself had eon- 
tractod to purchase them from Messrs Rama- 
chari & Sons who in their turn had placed an 
order for them with the Madura Mills. The 
varih'imanam refers to the writing eviden- 
cing his contract between the defendants and 
Mr. Lakshmana Iyer and it then recites the 
fact that the defendants received from the 
plaintiff earnest-money amounting to Rs. 6,250 
at the rate of Rs. 125 per bale. 

The most \mportant terms of the contract, 
on a construction of whioh the decision of this 
case turns, are given below: — 

“ On the said 50 bales being received by 
K. V. Ramachari & Sons and then from them 
by R. G. Lakshmana Iyer & Sons and then 
from them by us, we shall then and there 
send to you advice of their arrivals. On the 
very date of receipt of such advice, you shall 
pay the balance left after deducting from the 
amount of value of the bale or bales calculat- 
ed at the above rate of Rs. 14-8, the advance 
of Rs. 125 per bale free from interest and 
obtain delivery of the bale or bales. In default, 
you are liable to pay the damages, costs, etc., 
incurred thereby, If on receipt by us of 
advice of the arrivals of bale or bales 
we fail to give information thereof to 
you or to make delivery of the bales for 
whioh money is paid, wo are bound to pay 
to you the damages, etc., thereby incurred by 
you.”* 

The material facts are these. The defen- 
dants gave the plaintiffs three notices of arri- 
val, the first relating to 4 bales, the second to 2 
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bales, and the third to 3 bales, and they were 
dated the 1st of November, the 4th December 
and the 5th of November 1918 respectively 
Of course, the notices are not strictly notices 
of arrival, but I use the expression as it had 
been throughout used at the trial, in the judg- 
ment of the lower Court and in the course of 
the arguments before us. I shall reproduce* 
below one of the three notices as the terms of 
it have an important bearing upon the issue to 
be decided and I may add that the other 
notices are more or less in the same terms : "* 

“ As M. R. By. R. 0. Lakshmana Iyer & 
Sons have given us intimation through letter 
that out of the bales mentioned in the vartha- 
manam letter written and given to you by us 
on the 1 2th instant, 4 bales arrived, 2 bales 
on the 8th instant and 2 bales on the 13th ; 
you should without delay bring and pay 
money for the said 4 bales and take delivery 
of the said bales.’ ' 

It is admitted that the defendants did not 
send the plaintiffs arrival notices in respect of 
the remaining 41 bales. It is further admitted 
that the defendants did not take delivery of 
any of the bales from their vendor Lakshman 
Iyer. It transpires in evidense that the 
Madura Mills kept in stock 9 bales on account 
of Ramachari & Sons from the 2l8t of 
October 1918 to 31st October 1918; that the 
said bales were not taken delivery of; that 
eventually the Mills cancelled the con- 
tract and sent their purchasers letter of can- 
cellation, dated 3rd June 1919, and that the 
Mills did not obtain any sum for damages from 
their purchasers, the said Ramachari & 
Sons. The defendants admit that they made 
no attempt to take delivery of the 9 bales in 
question after the receipt by them of arrival 
notices from their own vendor. Nor did the 
defendants make any attempt to get the 
balance of 41 bales. 

It must be stated that the plaintiffs allege 
in the plaint that they tendered the price and 
asked for the delivery of the 9 bales. This 
issue of fact was decided against plaintiffs by 
the Subordinate Judge and it was argued 
before us that this finding is wrong. Again, 
the defendants alleged that the plaintiffs on 
the receipt by them of the arrival notices 
represented that they did not want the bale 


and requested that the contrarct might be 
cancelled agreeing to pay damages and that the 
defendants accordingly cancelled the contract. 
The lower Court found that the case sot up by 
the defendants was false, and their Vakil did 
not make any serious attempt to agrue that 
this finding was wrong. 

On these facts, the question to be deter- 
mined is : Did either party break the contract, 
and, if so, who broke it ? By the contract, the 
defendants agreed to give notices of arrival. 
But the contract expressly provides that 
notices of arrival shall be given by the defend- 
ants only after the goods are received by 
them or, literally translating the Tamil words, 
“after the goods come to them." The contract 
contemplates the receipt of goods by Rama- 
chari & Sons and their being passed on to 
Lakshmana Iyer and then the defendants 
getting the goods. The defendants are to give 
notices of arrival only after they receive the 
goods. It is not sufficient under the contract 
that the defendants were in a position to say, 
“our vendors have given us notices of arrival 
and you the plaintiffs are therefore bound to 
pay the price and take delivery of the goods," 
Under the contract, the giving of arrival 
notices is a condition precedent and no obli- 
gation on the part of the plaintiffs arises till 
such notices are given and it is equally clear 
that no valid arrival notices can be given till 
the defendants receive the goods ; or, in other 
words, till the goods “ come to the defend- 
ants." It is true that in several contracts of 
a similar kind which have come before the 
Courts there is not to be found such a provi- 
sion as this. But this fact cannot affect our 
judgment. We must construe the particular 
contract before us and I do not think we can 
ignore a very clearly expressed term on the 
ground that it is not unusual for yarn dealers 
to enter into contracts containing different 
stipulations. The varthamanam says 

“On the said 50 bales coming to E. V. Rama- 
char! & Sons and then coming from 
them to Lakshmana Iyer & Sons and 
then coming from them to us we shall 
then and there send you advice of their 
arrivals." 

This clause is put in the forefront of the 
contraet and we cannot lightly impute to 
business men an intention to treat words in a 
business document like this as conveying no 
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particular meaning. In other words, the 
statement relating to the receipt of the goods 
is not merely an integral part of the contract 
but is a condition precedent. The intention 
of the parties, as appears from the writing, 
was certainly not that the defendants could, 
without taking delivery of the goods, insist up- 
on performance of the contract on the part of 
the plaintiffs. The defendants suggested that 
if the plaintiffs went up with the money to the 
Madura Mills and paid the price of the 9 
bales, delivery could have been obtained; that 
is to say, that the plaintiffs could have paid 
the price on behalf of Eamachari & Co., and 
got the goods. This is not what the parties 
intended. If that was the intention, the 
parties would have said so and as a fact many 
contracts entered into at this period contained 
such a stipulation. I am, therefore, of the 
opinion that the defendants committed a 
breach of the contract by giving arrival 
notices which are not in accordance with the 
terms of the agreement. 

This may be looked at, again, from a slight- 
ly different point of view. The defendants 
agreed to supply the bales which they them- 
selves were to receive from their vendors. 
The term relating to the receipt of the goods 
is a part of the description of the goods and 
that term is a condition. In Bowes v. Shand (l) 
a contract for goods to be shipped during the 
months of March and April was construed ac- 
cording to the literal meaning and goods part- 
ly shipped in February for which bills of lad- 
ing were then signed were held not to satisfy 
the contract. Lord Blackburn observed : 

“ If the description of the article tendered is 
different in any respect it is not the article 
bargained for, and the other party is not 
bound to take it. The parties have chosen, 
for reasons best known to themselves, to say; 
we bargain to take rice, shipped in this parti- 
cular region, at that particular time, on board 
that particular ship, and .... it must be 
shown not merely that it is equally good, but 
that it is the same article as they have 
bargained for, otherwise they are not bound to 
take it.” 

In Behn v* Burness, (2) action was brought 

11) (1877) 2 A. 0. 456 ; 46 L. J. Q. B. 6G1 ; 86 L.T. 
857 ; 25 W R. 78a ' 

(9) (1868) 8 Beat A Smith 761; 82 L. J. Q. a 204 ; 
9 Jur. (N. S.) 620 ; 8 L. T. (N. B.) 207; 11 W.R. 496 ; 
124 B. B. 794 ; 122 E. R. 281. 

1 0-42 


upon a Charter Party dated the 19th day of 
October 1860, in which it was agreed that 
Behri’s ship ‘ now in the port of Amsterdam’ 
should proceed to New Port and there load a 
cargo of coals which she should carry to 
Hong-kong. At the date of the contract the 
ship was not in the port of Amsterdam and 
did not arrive there until the 23rd. When 
she reached New Port, Burness refused to 
load a cargo and repudiated the contract. 
Thereupon action was brought and the ques- 
tion for the Court was whether the words 
‘ now in the port of Amsterdam’ amounted to 
a condition the breach of which entitled Bur- 
nesB to repudiate the contract, or whether 
they only gave him a right, after carrying out 
the contract, to sue for such damages as he 
had sustained. The Exchequer Chamber 
held it to bo a condition. This principle has 
been recognised in numerous other English 
decisions and it is scarcely necessary to refer 
to them ; it is sufficient to say that this rule 
was adopted by this Court in Sivarama 
Aiyar.y. Subhiah & So9i$ (3) where it was held 
that a tender of goods was bad on the ground 
that the vendors had purchased them at 
prices different from those named in the con- 
tract although the goods answered the descrip- 
tion in respect of quality, mark and quantity. 

On the defendants’ admission that they did 
not give any arrival notices in regard to the 
41 bales the plaintiffs are entitled to the 
return of the advance in respect of them. In 
regard to the 9 bales, as I have said, the plaint- 
iffs are also entitled to the advance paid in 
respect of them, the defendants’ notices being 
bad and the defendants being guilty of the 
breach. The learned Vakil for the defendants 
contended, on the strength of the last clause iu 
the contract, that they did not commit a breach. 
I am unable to accept this argument. The last 
clause does not certainly supersede the earlier 
clauses but it is only supplementary. It pre- 
supposes and does not dispense with, the 
obligation on the part of the defendant to 
send proper arrival notices but it further 
provides that bales shall be delivered on pay- 
ment of cash, thus delivery and payment 
being regarded at that stage as concurrent 
acts. 

(8) 70 Ind. Oss. 346 ; 15 L. W. 9 ; (1922) A. I. B. 
(M.) 28. 
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I am of opinion tliati bhe Subordinate 
Judi^o's decision is correct and I would, bhero- 
fore, dismiss the appeal with costs. 

V. N. V. Appeal dismissed, 

Z. K. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Skcond Civil Appeal No. 340-B of 1922. 
November 6, 1923. 

Present : — Mr. Kinkhede, A. J. 0. 

JIALIRAM AND another—Appellants 
versus 

KAMALJA and others— Eespondents. 

Kvidencc Act (I of 1372) ss. 59, 7l — Attesting exccu^ 
tion whether includes attestation a^id admission 0 / exe- 
cution^Question of fact — Second Appellate Court-^ 
Burden of proof t when loses signtficafice — Mortgage-suH 
^Execution^liecitalSt on whom binding ^Mortgage 
executed by widow —Adoption* after mortgage, whether 
binding o»i adopted son— Burden of proof , dhcluirge of 
by cross-examinaiionn of opponent* s witnesses. 

Section 69 of the Evidence Act applies only where 
no attesting witness can be found, but where an 
attesting witness is called and examined and denies 
execution of the document, the provisions of section 
71 couie into operation. 

The ** execution " of a deed designates the whole 
operation including both the signature by the exe< 
outant and the attestation thereof by the subscribing 
witnesses. 

A Court of second appeal is precluded from con- 
sidering the admission of execution made before the 
Registration Offloer, as such question is a question 
of fact to be decided by a Court of fact and not 
to be disposed of in the second appeal as a matter of 
law. 

Although the burden of proof remains constantly 
shifting in the course of the trial, according as one 
fact or the other is brought out in evidence by one 
party or the other, the question of burden becomes 
immaterial when evidence has been adduced bv 
both the parties and the relevant facts are before the 
Court. 

In an action to enforce a mortgage security where 
there is no contest by the mortgagor and execution 
is admitted by or proved against him, the onus lies 
upon him to prove that the recital as to payment of 
consideration for the deed which he executed is 
untrue. Where, however, a stranger to the transac- 
tion is a party, and the claim is contested by him 
and he denies execution and also asserts that there 


was no consideration for the mortgage, the onus is 
upon the mortgagee to prove his oase. 

In oase the attesting witnesses are either hostile 
or not available and the writer of the bond is dead 
the mortgagee should give independent evidence to 
identify the handwriting of the person who purported 
to put the mark or to write the name of the execut- 
ant and also that of the witness who purported to 
attest the deed but whose direct evidence is not pro- 
curable. 

A recital in a deed binds only the maker, i.e,, 
the party to the instrument, and not persons who 
are not parties thereto, although they may have 
derived their title from such maker. A person who is 
not a party to a transaction is in the category of a 
stranger, and as such can set up an inconsistent claim 
or defence whether he be a plaintiff or defendant. 

It is not always necessary that the party who has 
the burden must himself lead evidence. It is open 
to him to sustain the onus oast upon him by the 
facts which he may elicit by cross-examination of 
the other party's witnesses. 

Although a person adopted by a Hindu widow gets 
the title to her husband's estate by virtue of his 
adoption by her, yet he does not derive his title 
through her, and, therefore, cannot be looked upon 
as a party to a deed of mortgage executed by her 
before his adoption. 

Appeal against the decree of the District 
Judge, East Berar, Amraoti, 4n Civil Appeal 
No 174 of 1921, dated the 28th March 
1922. 

Dr. II. S. Oour, for the Appellants. 

Messrs. D, T, Mangalmoorti, M, B, Mara- 
thi and B, B, Jay want, for the Respondents. 

JUDGMENT. -^Only two points are in- 
volved in the case, one of attestation and the 
other of consideration. So far as the question 
of consideration is concerned, both the lower 
Courts ‘have concurrently found that the 
plaintiffs have not been able to prove the 
fact of the existence of the debt recited in the 
mortgage-deed in suit. Plaintiffs, however, 
contend that the decision regarding considera- 
tion cannot bo supported as a finding of fact 
as its correctness or otherwise depends upon 
the question as to who had the burden to 
prove it. Reliance is placed on Burkur Bam 
Kishan Si^igh v. Lalji Bam{l) and it is contende 
ed that defendant No. 1 on 25th April 1908, the 
date of the mortgage, represented the estate 
and, therefore, recitals by her as to the existen- 
ce of the debt from the time of defendant No. 
I’s husband bind not only her but also all 
persons who derive their title from her by 

(l) 18 C. P. L. B. 1. 
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virtue oi Bubsequenb transactions, t. e., defen- 
dant No. 2 whose adoption took place in April 
1919, long subsequent to the mortgage 
in suit, as also defendants Nos. 3 and 4 who are 
subsequent mortgagees from her. lb is further 
contended that, inasmuch as the defendants 
have not led any reliable evidence to disprove 
the recitals which prima facie bind defendant 
No. 1, the plaintiffs* claim should be decreed 
provided the mortgage is held validly attested 
as against all the defendants. As regards at- 
testation it is contended that execution having 
been admitted by or proved against defendant 
No. 1 the plaintiffs had not to prove attesta- 
tion as against any of the other defendants. 
On the side of the respondents it is contended 
that, however important tliis question of burden 
of proof may be in the earlier stages of a case, 
it has no significance after all the evidence is 
out on both sides. The evidence must be 
looked at as a whole and the truth determined 
or inferred from it. and that, it there be 
evidence on record to disprove attestation and 
consideration that is sufiioienb, no matter by 
what party it is laid before the Coirrt. Reliance 
is placed on the decision of the Privy Council 
in East India Railway Company v. Kirkwood 
(2) in support of the first contention, and on 
Makund v. Bpha>riUd (3), quoted with approval 
in Lai Singh v. Ghaitram (4), in support of the 
second contention. I think bhoro is much 
force in the respective contentions of the 
parties and I must decide both these questions. 
1 will consider the question of attestation 
first and then the question of consideration. 
By a reforonoo to the pleadings of defendant 
No. 1 it is sought bo he made out that sl\e had 
admitted the execution of the mortgage-deed 
in suit. I have carefully gone through the 
pleadings and I find that there was no dear 
and unambiguous admission on the part of 
defendant No. 1 about the execution, receipt of 
consideration and attestation of the deed in 
suit. In this view, the provisions of section 70 
of the Indian Evidence Act could nob help 
the appellants ; see Budhci v. Sarwan (5) 
compare Mt, Sarja v. Murlidhar (6) and Raj 

(2) 07 Ind, Gas. 921 ; 48 0. 767 at P. 7Gi; 15 L. W. 

248. 

(8) 8 A. 824 ; A W. N. (1881) 86 ; G Ind. Jur. 821; 
a Ind. Dao. (N. B ) 587. 

14) 16 0. P. li. R. 24. 

(5) Hind. OaB. 689 ; 7K.Ii. B. 65. 

(6) 42 Ind. Oas. 716 ; 18 N. D. B. 107. 


Ma,ngal Misir v. Mathura Duhain (7). It was, 
therefore, necessary for the plaintiffs to estab- 
lish by independent evidence the fact of exe- 
cution and attestation even as against defend- 
ant No. 1 

As regards the other defendants, they 
.nob having admitted execution and attestation 
the burden of proof was clearly on the plaint- 
iff. kSo the plaintiffs were bound to prove 
every fact which would entitle them to a 
decreo on the mortgage as against all the 
defendants, i^uffice it to say at the out set, 
that section 69 of the Evidence Act has no 
application to the present case. It applies 
only to a case where no attesting witness 
** can be found.” Here an attesting witness 
was called and examined and consequently the 
provisions of section 7 1 of the Indian Eviden- 
ce Act came into operation as soon as he 
denied the execution of the document. It 
will be noticed that in this case tho writer is 
dead, and out of the four attesting witnesses 
two, namely, Giindaram and Harsiug, are pro- 
ved bo be dead and Moraji is untraceable, as 
P. W. i says. The only surviving attesting 
witness Tukaram was called and examined as 
witness No. 3. The (Courts could have believ- 
ed or disbelieved him when he said that the 
executant did not sign the deed in his 
presence and in the presence of the other 
attesting witness H arsing. But they chose to 
believe him and hold that direct proof »of at- 
testation was wanting in the case. T\\e Courts 
further refused to infer due attestation from 
that part of the deposition of that witness 
wherein ho said the executant Kamalja and 
the witnesses Gundaram and Moruji had al- 
ready signed before ho arrived ; that state- 
ment of the witness not being a statement of 
a fact which the witness actually saw with his 
own eyes had no evidentiary value in order to 
raise any presumption of due attestation also. 
It proved the negative because when he took 
up the deed for signature, it already bore the 
signature or mark of the executant and the 
signatures of the said two witnesses. He was 
not, therefore, competent bo speak about them 
from personal knowledge. Instead of, then, 
proving tho execution of the mortgage, the 
witness gave out a circumstance which nega- 
tived the inference of due attestation. The 
District Judge, therefore, was right in refusing 

(7) 80 Ind. Caa. 576; 88 A. 1 ; 18 A. L. J. B?!, 
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to infer duo attestation or to apply tho maxim 
onmia praesumunLur rite esse acta to the facts 
of the ease. 

It is, however, contended that there was 
other evidence on the record, namely, that of 
P. W. 1 and P. W. 8, and in view of the 
provisions of section 7 1 of the Bvidenoo Act, 
the other evidence ouj^ht to have been bo 
lieved. The lower Courts have, however, not 
accepted it as proving execution and attesta- 
tion. With a view to satisfy myself as to whe- 
ther that evidence was correctly appreciated by 
the Courts below I have myself read through 
the evidence of P. W. 1 and P. W. 3 with the 
help of Counsel and I have unhesi tatingly 
come to the conclusion that it is not 
only vague and lacking in precision but 
leaves many things unsaid on several material 
points. The plaintiff, as P. W. 1, speaks to 
the execution of the deed by Kamalaja in the 
presence of the attesting witnesses, apparent- 
ly all the four witnesses, but he stands con- 
tradicted by P. \V. 3 who says all were not 
present Moreover, he has stated that Bs. 100 
were paid before the 8ub-Begistrar but he 
stands self -condemned by the Sub Begistrar’s 
endorsement which shows that consideration 
was simply admitted by the executant before 
him. The plaintiff’s testimony was, therefore, 
not acceptable and I cannot blame the Judges 
of the Courts below for not believing him. 
Under circumstances such as tthese, every 
plaintiff would be well advised to give inde- 
pendent evidence to identify the handwriting 
of the writer who purported to put the mark 
or to write the name of the executant and 
also that of the witnesses who purported to 
attest the deed but whose direct evidence is 
not procurable. If this independent evi- 
dence had been given in this case and still the 
Courts below had thrown it out, then there 
was some room for interference. The defen- 
dant No. Is own testimony, as D. W. 1, does 
not in any way help the plaintiffs on this 
point. Her statement as a witness also does 
not contain any clear admission of execution 
of the mortgage-deed in suit, in the present 
state of the record I am not inclined to hold 
that tho plaintiff made any serious attempt 
at proving the execution of the mortgage 
which, as laid down in Jhama v. Deobux (8), 
designates the whole operation, including 

(8) 2 N. L. B. 10. 


both the signature by the executant and the 
attestation thereof by tho subscribing witness- 
es. Attesting witnesses who actually saw 
Kamalaja put her mark or touch the pen 
of the writer who wrote her name under her 
instructions and thereafter subscribed thereto 
their own names as a memorandum of that 
fact, as held in Ajah v. Mmvgal (9), had to be 
examined in this case. Such evidence of direct 
attestation being wanting and plaintiffs’ other 
evidence being found deficient and unreliable the 
lower Courts wore right in holding the execu 
tion of the deed as not proved as against defen- 
dant No. 1 or any of the remaining defendants. 

It could have been argued on the 
plaintiffs-appellants* behalf before the lower 
Courts that the admission of execution made 
by defendant No. 1 before the Begistering 
Officer was sufficient to prove execution and 
receipt of consideration. But that does not 
appear to have been done 1, as a Court of 
second appeal, am precluded from consider- 
ing it as such a question is one to be decided 
by a Court of fact and nob to bo disposed of 
in second appeal as a matter of law : see ML 
Sarja v. Murlidhar (S), 

It is next contended that both the 
Judges have stated that the document in suit 
was “executed” by the mortgagor bub they 
have held against the plaintiffs only on tho 
point of due and valid attestation. Accepting 
this view of the findings as correct, all i have 
bo say is that, as pointed out above, “execu- 
tion’ designates the wliole operation including 
signing by the executant and attestation by 
the witnesses. 

I will now proceed to consider the 
second question, namely, about the burden of 
proving or disproving consideration for the 
mortgage. Although the burden of proof 
remains constantly shifting in the course 
of the trial according as one fact or the 
other is brought out in evidence by one party 
or the other, still the question of onus loses 
its significance after a certain stage of the trial. 
Their Lordships of the Privy Council have 
repeated this more than once in several cases. 
In Seturatnam Aiyar v. Venhatachela Ooun- 
dan (10) the Madras High Court when the case 

(9) 8 Ind. OaB. 1119 ; 6 N. L. R. 153 

110) 66 Ind. Oaa. 117 ; 48 M. 667 ; (1930) M. W. N. 
61 ; 37 M. D. T. 102 ; 11 L. W. 899 ; 88 M. L. J. 476 ; 
22 Bom. L. B. 678 ; 18 A. L. J. 707 ; 47 1. A.!76 ; 26 
0. W. N. m 
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again oame before it gave a finding upon a 
point which, even after remand from the High 
Court, the District »Judge had decided in an in- 
complete manner. That finding was attacked 
by the plaintiff-appellant before their Lord- 
ships of the Privy Council, firstly, on the ground 
that the burden of proof was wrongly tlirown 
on him and, secondly, on the ground that in 
any case the facts did not justify the inference. 
His Lordship of the Privy Council, fc'ir Law- 
rence Jenkins, observed at page 676 : — 

** To determine on whom the burden of 
proof lay it is necessary to ascertain with 
precision upon what proposition of fact or 
of law the parties were at variance and 
how the matter stood when the case 
reached the High Court.” 

Their Lordships’ judgment also quotes with 
approval the following passage from the judg- 
ment of the High Court as showing a true 
perception of the position : — 

** Wo also hold that even if tiiat fact could 
be: of any use to him the various circum- 
stances proved, unrebutted by anything 
in the plaintiff’s favour, necessarily raise 
a presumption that the defendants have 
occupancy rights.” 

The following passage at page 577 is very 
illuminating : — 

“ In the end, the learned Judge drew the 
inference, they speak of it as a presump- 
tion in favour of the defendants’ occu- 
pancy rights, and as finally expressed 
their determination was unvitiated by 
any error as to burden of proof. The con- 
troversy i had passed the stage at which 
discussion as to the burden of proof was 
pertinent ; the relevant facts were before 
the Court and all that remained for 
decision was what inference should be 
drawn from them.” 

In an action to enforce a mortgage-security 
where there is no contest by the mortgagor, 
and execution is admitted by or proved against 
him, the onus lies upon defendant to prove 
that the recital as to payment of consideration 
for the deed which he executed is untrue. 
This view is supported by the decision of the 
Judicial Committee in Kaleepershad Tewarree 


V. Bajah Sahih Perhlad Sein (11), AH Khan 
Bahadur vJndar Pershad (12) and the decision 
of the Full Bench in FulU v. Bassiruddi (13) 
quoted with approval by Justice Mukerjoe in 
Krishna v. Nagendra Bala (14), where, how- 
ever, a stranger to tlie transaction is a party 
and the claim is contested by liim and he 
denies execution and also asserts that 
there was no consideration for the mort- 
gage, the onus is upon the mortgagee to prove 
his case : see in this connection Bahimian Btbi 
V. Imanjan ilb) which followed a previous 
decision of the same Court in Jhsheswar Dayal 
V. tiarbans Sahay (16) in which tlie dictum in 
Baranashi Pershad v. Brij Lai (17) which 
formed the very foundation of the view 
taken by 6\r Stanley Ismay, J.C., in 
Burkiir Bam Kishm SingVs case (1), 
was expressly ilissented from as not well 
founded on principle. There have since 
been a number of cases in which the principle 
that a recital binds only the maker, t. e,, the 
party to the instrument, and not persons who 
are not parties thereto, although they may 
have derived their title from such maker, has 
been accepted. Tho correctness of the view 
taken by Sir Stanley Ismay, J. C., in the said 
case is, therefore, open to doubt in view of the 
trend of tho later decisions. That a person 
who is not a party to a transaction is in the 
category of a stranger and as such can set up 
inconsistent claims or defence whether he be a 
plaintiff* or defendant is dear from the obser- 
vations of Sir Bose, A. J. C., in Joharmal v. 
Nainsukh (18). Sir Henry Drake-Brockman, J, 
C., gave the benefit of the plaintiff’ mortgagee’s 
failure to establish the mortgage as against a 
person put into possession of the mortgaged 
property by the mortgagor to the mortgagor’s 
personal representative who did not even ap- 
pear to contest the suit in Kasham Khan v. Mt, 
Sawitre (19) In Bisheswar Dayais case (16) the 

(11) la M. I. A. 282; 12 W. R. (P. 0. 6;) 2 B. Ii. R. 
P. U. Ill; 2 auth P. O. J. 226; 2 Sar. P. 0. J. 419; 20 
E. R. 846; 1 Ind. Dec. (N. 8.) 654. 

(12) 28 0 960; 1. A. 92; 7 Sac P. C. J. 68; 12 

Ind. Deo. (N. 8.) 6dl iP. 0.). 

(13) 12 W. K. 26 : 4 B. L R. 54 (P.B ). 

(14) 66 Ind. Caa. 694; 84 0. L. J. 833 at pp. 886, 
387; 25 0. W. N. 942. 

(15) 15 Ind. Caa. 698; 17 G. L. J. 173. 

(16; 6 C. L. J. 669; 3 M. L. T. 8d. 

117) 8 0. W. N. CGO XXiV (821.). 

(18) 5 Ind. Gas. 745; 6 K. L. B. 88 at. p. 85. 

(19) 10 ind. Oaa. 547; 9 N. L. B. 38. 
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learned and eminent Judge, Sir Ashutosh 
Mukerjee, refused to hold that execution pur- 
chaser who according to him “may be a repre- 
sentative in interest of the judgment-debtor 
for certain purposes," was bound by the mort- 
gagor’s recitals in the mortgage. He limited 
their binding character as against the maker 
only. He observed that the position of the 
purchaser was different : “he knows nothing 
about the deed; he is not a party to it, and he 
is entitled to call upon the plaintiff not only 
to prove the execution of the deed but also 
to establish that there was consideration 
for it," and quoted with approval the deci 
sion in Shih Narain v. Shankar Panigraht 
(20J which was given by the same learned 
Judges who had taken precisely the opposite 
view in Baranashi Pershad v. Brij Lai (17), 
This view, which is consistently maintained 
by the said Judge in the recent case of Krishna 
V, Nagendra Bala (14) above*quoted, has very 
rightly observed at page 337 

“ The reality of the mortgage transaction is 
impugned by the purchaser of the equity 
of redemption and the burden of proof 
lies consequently in the first instance on 
the plaintiff to establish that the deed 
was duly executed and the consideration 
paid. We may add, however, that the 
question of onus of proof arises only 
where there is no evidence one way 
or the other which will entitle the Judge 
to come to a conclusion on a question of 
fact to be determined : but where evi- 
dence has been adduced by both the par- 
ties and the relevant facts are before the 
Court, the question of burden of proof, as 
pointed out by Viscount Haldane in 
Kundal Lai v. Mi, Begum un^nissa (21) 
and by Sir Lawrence Jenkins in Seturat- 
nam Aiyer v. Venkataohela Goundan (10), 
becomes immaterial and importance 
should not be attached to the question on 
whom the initial onus lay ; in such cir- 
cumstances the question of the burden of 
proof is really not pertinent." 

There observations have my entire concur- 
rence. Looking at the facts of the case before mo 
in the light of those observations I am clearly 
of op’niou that the defendant No. 2 although 

(20) 5 0. W. N..408. 

(21) 47 Ind. Gas. 887 ; 22 0. W. N. »87 ; 8 L. W. 
228 (P. 0.). 


ho gets his title to the property by virtue of 
an adoption made by defendant No. 1 still he 
cannot be considered to be a person deriving 
his title thereto from her so as to be looked 
upon as a party to the instrument of mortgage, 
nor can the defendants Nos. 3 and 4 be look- 
ed upon as parties to the instrument as such. 
They were strangers to the transaction and, 
therefore, the initial onus of proving consider- 
ation lay on the plaintiffs and they have 
failed to prove it by satisfactory evidence 
against not only defendant No. 1 but also 
against Nos. 2, 3 and 4, and the question 
of onus ceased to be pertinent after all the 
evidence was once before the trial Court. 

Even if it be considered that defendants Nos. 
2, 3 and 4 are represen tatives-in-interest of 
defendant No. 1 and were bound by what she 
stated in the deed and that they as well as 
defendant No. 1 were bound to disprove the 
existence of the debt, still, the evidence has 
been fully discussed and disbelieved and find- 
ing adverse to plaintiffs has been given by 
the Courts below. It is argued that, in the 
absence of any rebutting evidence worth the 
name tendered by the defendants Nos. 1, 2, 3 
and 4 to disprove the recital about the exis- 
tence of the debt, the fact must bo deemed to 
have been sufficiently established as against 
them in the circumstances of the case. 1 am 
not prepared to hold that this is a case in 
which the defendants have not adduced 
any evidence. They have examined some 
witnesses to prove the solvency of Kama* 
laja’s deceased husband iShivram and to 
show that ho himself used to lend money 
to others and thereby to establish the ab- 
sence of any need on his part to borrow the 
alleged debts from plaintiff and his deceased 
brother Jairam. The Court of first instance 
who heard the* witnesses has, however, charac- 
terised this evidence as very “ poor." Though 
the Judge of the lower Appellate Court has 
not said anything regarding it in his judgment, 
I am not prepared to say that the lower Appel- 
late Court did not consider it at all ; Loole v. 
Pyare (22). Even if that evidence be excluded 
from consideration, I am not prepared to hold 
that there is no evidence on record to prove 
non-payment of consideration. It is not 
always necessary that the party who has the 
burden must himself lead evidence. It is 

(22) 88 Ind. Oae. 497 ; 12 N. L. B. 57 st p. 68, 
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open to him to sustain the onus oast upon him 
by the facts which he may elicit by cross-ex- 
amination of the other party's witnesses. 
Moti Kahanji v. Dipchand Virchancl, (33) 
quoted with approval in Bhagwant v. 
Kedari (24). The defendants impugned the 
existence of the debt of Sheoram’s time very 
vehemently and all their efforts were directed 
to elicit facts from plaintiff as P. W. 1 and 
from his other witnesses on the point of con- 
sideration which would go to show that such 
a debt did not as a matter of fact exist or 
could not have existed at the date of the 
mortgage I think they have been more than 
successful in this endeavour of theirs. I have 
myself gone through the evidence with the 
help of the Counsel and pleaders who appear- 
ed in the case and I am decidedly of opinion 
that the defendants have established by their 
cross-examination all that was necessary to 
disprove the recitals. When they had thus 
succeeded in establishing that nothing was due 
from the deceased husband of defendant No. 1 
to plaintiff and his brother, the duty of 
introducing opposing evidence was shifted on 
to the plaintiffs and as he failed to adduce 
such evidence his claim was naturally 
dismissed. 

The result is that the suit was rightly 
dismissed and I accordingly dismiss this 
appeal with costs. The costs of the Courts 
below will be paid as already ordered. The 
pleader’s fee in this Court will be paid sepa- 
rately for each set of respondent or res- 
pondents. 

G. K. D. Appeal dismissed, 

S. D. 

(28) 6 B. H. 0. R. 81. 

(24) 25 B. 202 ; 2 Bom. L. R. 986. 


CALCUTTA HIGH COURT. 

Civil Bulb No. 297 of 1923. 

January 9, 1924. 

Present : — Mr. Justice Suhrawardy 
and Mr. Justice Page. 

Shaikh DEBIR-DD-DIN— Defendant— 
Petitioner 
versus 

Sm. AMINA BIBI and others — 
Plaintiffs— Opposite Party. 

Givil Procedurd Code (Act V of 1908), s. 116, 
O. XXXIIt r. 7, Sell. II— Arbitration- -Award not 
submitU'd within time^Fresh date fixed ^ Award whe. 
ther valid -^Agreement to refer to arbitration, whether 
agreement within the mcanu\g of 0. XXXII, r. 7— . 
Pevidon, 

under a reference to arbitration imade by a 
Court, the arbitrators do not submit their award 
within the time fixed by the Court and the Court 
fixes a date for hearing and, at the same time, issues 
Tahid to the arbitrators, the Court’s order will be 
taken as an o'der for extending the time for filing 
the award, and the award filed before the date thus 
fixed shall be taken to be filed in time. 

Digambari Bewa v. Joy Narayan Das, 16 Ind. 
Cas. 223 ; 16 C. L. J., 573, explained. 

Per Page, J,\ In a suit one of the parties to which 
is a minor represented by a guardian, if the party to 
the suit apply to the Court for an order of reference 
to arbitration the Court in hearing the application for 
such an order has Jurisdiction to consider a petition 
under O.XXXII, r. 7,Ciyil Procedure C.de But whe. 
ther it does or does not consider suoh application and 
passes the order of refusal, its order will stand and 
no question can arise thereafter, as to the regularity 
of the proceedings preliminary to the order of refer- 
ence and the arbitrators get jurisdiction to proceed 
with and to complete the arbitration notwithstand- 
ing the fact that a petition has not been preferred 
under 0. XXXII, r. 7, Civil Procedure Code. 

Per Suhrawardy, J.: An agreement to refer to 
arbitration is not suoh an agreement as is con- 
templated by O. XXXI I, r. 7, Civil Procedure Code. 
But even if it is, where it is entered into without the 
leave of the Court and the Court overrules an objeo- 
ticn against its invalidity, it does not commit suoh 
an irregular exercise of jurisdiction as would justify 
interference in revision. 

Lutawan v. Lachiya, 21 Ind. Cas. 930 ; 86 A. 69 ; 
12 A. L. J. 57, relied upon. Annada Krishna Dey t . 
JogCfidra Nath Dcy, 8 C. L. J. 294, distinguished. 

It cannot be laid down as a general rule that in no 
case in which an award has been filed and decree 
passed In accordance therewith, interferenoe oannot 
be made under section 115, Civil Procedure Oyde as 
there may be oases in which the arbitrators or the 
Court mav have exceeded their jurisdiotion or acted 
with material irregularity in the oonduot of the pro- 
ceedings. [p. 886, ool ] 



386 


INDIAN CASES 


[1924 


DEBIR-UD-DIN V. AMINA BIBI 

Rule against the order of the Munsif, 
Second Court, Uluberia. 

Babu Gour Mohan DutU for the Petitioner. 

Babu Mritanjoy ChaUerj>ie, for the Opposite 
Party. 

JUDGMENT. 

Suhrawardy, J.— This Rule is directed 
against the judgment and decree passed by the 
Munsif of Uluberia on the 30th November 
1922 according to the award filed in the suit. 
Two substantial objections are taken to tho 
decree passed by the lower Court. First, that 
the Munsif had no jurisdiction to pass a decree 
in accordance with an award filed after the 
time fixed by the Court for the filing of it, 
and, secondly, that the agreement to refer the 
matter to arbitration was entered into 
on behalf of a minor plaintiff by his mother 
without tho sanction of the Court. The award, 
therefore, is not valid in law and should not 
be enforced. 

A preliminary objection has been taken to 
the effect that no petition in revision lies 
against a judgment and decree passed in accord* 
anoe with an award filed in the suit follow- 
ing the arbitration proceedings under Pclic- 
dule II to the Civil Procedure Code ; and in 
support of this submission reference has been 
made to the case of Gholnm Khan v. Mahamad 
Ildssan (1). There is a great deal of force 
in the objection ; but, at the same time, I am 
not prepared to Jay down as a general lule 
that in no case in which an award has been 
filed and decree passed in accordance there- 
with can this Court interfere under sec- 
tion 116, Civil Procedure Code. It is con- 
ceivable that there may be oases in which 
the arbitrators or the Court may have exceed- 
ed their jurisdiction or acted with materisl 
irregularity in the conduct of the proceedings. 
But I am of opinion that the present case is 
covered by. the observations of their Lordships 
of the Judicial Committee in the case referred 
to. 

With regard to the first ground of the ob- 
jection, it appears that the matter was 
referred to the arbitration of certain persons 
and the 10th November 1922 was fixed for 
tho filing of tho award. On that date, the 

(1) 29 0. 167 ; 8 0. W. N. 226 ; 29 I. A. 61 ; 12 
M> li. J. 77 ; 4 Bom. L. B. 161 ; 8 Sar. P. 0. J. 164 ; 
26 P. R. 1902 (P. 0.) 


award not having been filed, the Court passed 
the following order : ** The arbitrators have 
not submitted their award. Issue Takid at 
once fixing the 10th November for hearing." 
The officer who had passed that order was 
the same officer who passed tho decree ; and 
he says that his intention in passing that order 
was to extend tho time to the 11th November 
for the tiling of tho award, though he had 
not said so in so many words. Stress is laid 
upon the case of Digamhari Bewa v. Joy 
Narain Das (2), and it is contended on the 
authority of that case that, unless the Court 
expressly extends tho time to file an award, 
the mere adjournment of the case to a future 
date cannot be taken to have extended the 
time. On a close examination of the case it, 
however, appears that it is an authority for 
the proposition that an order like the present 
may be taken as an order for extending the 
time for filing the award. In that case the 
final order was for the disposal of the case on 
the evidenhe to be produced by the parties 
before the Court on the adjourned date. The 
learned Judges held that would not be an 
extension of time for filing the award. In my 
opinion, by the order passed by the learned 
Munsif on the 23rd October, the Court intend- 
ed to extend tho period for the filing of the 
award to the 10th November. The award 
was tiled on the 4th November 1922. It thus 
appears that the award was filed in time and 
is not invalid on the ground that it was filed 
out of time. 

The second objection is bassed on O. 
XXXII, r. 7, and it is said that the agreement 
to retert the matter to arbitration is an agree- 
ment which requires the sanction of the Court; 
and reliance is placed upon the decision of the 
Madras High Court in Vavuluru Vijaya Bam- 
viayya v. Davuluru Venkat Sub!)a Bao (3). The 
Allahabad High Court has taken a different 
view and it has laid down authoritatively 
that an agreement to refer to arbitration 
is not such an agreement as is comtemplated 
by O. XXXII, r. 7. See the case of Lutawan 
V. Lachiya (4) There is no direct authority 
on the point in this Court but the Allahabad 
view was approved by Maclean, C. J., in the 
case of Annada Krishna Dey v. Jogendra 

(2) leind. Caa. 22S;]i6 0. L. X 578. 

(8) 82 Ind. Cas. 881 ; 89 M. 868 ; 80 M. L. J. 465. 

(4) 81 lad.iOas. 989 ; 86 A. 69 ;• 12 A. L. J. 57. 
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ath Dey (5) Personally speaking, I think 
lab the decision of the Allahabad High Court 
correct. But it is not necessary to pursue 
le matter further because, in the vie\s I take 
I the powers of this Court to interfere under 
action 115, Civil Procedure Code, this applica- 
on is incompetent A similar objection on the 
round of the agreement not having been en- 
3 red on behalf of a minor with the sanction 
f the Court was taken in the case before the 
udicial Committee, namely, the case of Ghu- 
im Kha.ny. Mohammed llassan {i\ Their 
lordships, without dealing specifically with 
lis objection, remarked that no appeal lies 
:om a decree passed in accordance with the 
ward and that a petition in revision under 
:^otion 622 of the old Code will be more 
bjectionahle as it will destroy finality of arbi- 
ration proceedings. Assuming that the lower 
Jourt has committed an error of law in over- 
uling the objection that the agreement was 
.ot validly entered into by tho minor plaint- 
T, I do not think that it has committed any 
uoh irregular exercise of jurisdiction as would 
Listify us in interfering with the decree 
lassed. I may observe in passing that tho 
ase on which great reliance was placed 
»y the petitioner, namely, the Full Bench 
ecision of tho Madras High Court above 
rlluded to, was a case in which a sepa- 
ate suit was filed by the minor on the 
round that he was not bound by the award 
►r the decree based thereon as he was not a 
)arty to the agreement, and the decree was 
lot challenged in revision. 

One other ground is taken, namely, that tho 
[uestion referred to the arbitrator for deter- 
nination was whether the kohala which was 
lought to be set aside was genuine or not; but 
•he arbitrators have gone further than that 
ind found that the koba^a was executed by 
;he deceased Khoda Biix but that there was 
t partial failure of consideration and was ex- 
ecuted by the deceased under circumstances 
i,s would render it liable to be set aside. The 
3ourt below has overruled that objection and 
las not acted without jurisdiction or illegally 
)r with material irregularity in determining 
ihat question. I do not think that a strong 
3 ase has been made out for our interference 
Linder section 115, Civil Procedure Code. The 

(5) 8 C. L J. 994. 

0 1-48 


Rule IS, therefore, discharged with costs. We 
assess the hearing fee at two gold mohurs. 

Page J: -I am of tile same opinion, This 
is an application for a Rule under section 115, 
Civil Procedure Code, calling upon the opposite 
party to show cause why a certain award 
should not be set aside. Two contentions have 
been urged by the applicant in support ot the 
Rule. The first is, that the arbitrators had no 
jurisdiction in tho mattter because the award 
was made after the time had passed within 
which the arbitrators were bound to make 
their award. But tho Court has found 
“that tho time was duly extended by the 
Court and within such extension of time the 
award was made.” There is no substance in 
the first contention. 

The second contention is this. It is urged 
that the award was made on a reference order- 
ed by the Court, hut that one of the parties 
thereto was a minor represented by a guard- 
ian and that the provisions of O. XXX 11, r. 7 
had not been complied with and, therefore, that 
the whole basis of tho arbitrator’s jurisdiction 
was destroyed and that the award was not va- 
lidly made and is null and void. The question, 
therefore, is whether or not the arbitrators 
possopsed jurisdiction to make the award. 
Now, in considering that question it is neces- 
sary to bear in mind that this reference to 
arbitration was not created merely by agree- 
ment between the parties. It was ordered by 
the Court, and that fact, in my opinion, 
materially affects the jurisdiction of the arbi- 
trators. This question was for consideration 
by the Judicial Committee of the Privy Council 
in tho case of Ghulam Khan v. Muhavimad 
Hassan (!)• Lord Macnaghten in giving the 
judgment of the Board referred to tho different 
forms of arbitration under three heads. The 
first head related to occasions where the 
parties to a litigation desire to refer their differ- 
ences to arbitration, and an order of re- 
ference is made by tho Court. The second 
head relates to occasions whore the parties, 
without having recourse to litigation, enter in- 
to an agreement to refer their differences to 
arbitrators to obtain the sanction of the 
Court to the award that is made; and the 
third head relates to occasions where the 
agreement to arbitrate is made by the parties 
without any reference whatever to the Court 
In dealing with arbitrations under head I, 
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that is to say, arbitrations whichare ordered 
by the Court, Lord Maonaghton makes the fol- 
lowing observation : “ In oases falling under 

Heads II & III, the provisions relating to 
Cases under Head I are to be observed so far 
as applicable. But there is this differenoe 
which does not seem to have been always 
kept in view in the Courts in India. In 
oases falling under Head I the agreement to 
refer and the application to the Court founded 
upon it must have the concurrence of all 
parties concerned and the actual reference is 
the order of the Court. So that no question 
can arise as to the regularity of the proceed- 
ings up to that point. ’ Now {supra p. 183) 
what happened in this case was, that the 
parties to the suit agreed that the matter in 
dispute between them should be referred to 
arbitration by order of the Court and one 
of the parties was an infant appearing by a 
guardian. On the application for an order of 
reference being made it was open to the Court 
in its discretion either to grant or to refuse 
the application. Having regard to the oir- 
cumstances, the Court in this case in its 
discretion made an order of reference. The 
Court had jurisdiction when hearing the 
application for an order of reference to 
consider a petition under O. XXXII, r. 7; but 
whether it did so or not, the order of reference 
will stand, and no question could arise there- 
after as to the regularity of the proceedings 
which were preliminary to the order of refer- 
ence. Now, in my opinion, the efifeot of the 
order of reference was that the arbitrators 
possessed jurisdiction to proceed with and to 
complete the arbitration notwithstanding the 
fact that a petition has not been preferred under 
O. XXXII, r. 7. See the case of Lutawan v. 
Lachiya{4:). With groat respect, I am not prep- 
ared to accept the view to the contrary which 
was expressed by the Madras High Court in 
the case of Davalure Bamayya v. Davalure 
Venkata Subba Bao (3). It is to be observed, 
however, that in that case the form proceeding 
adopted was not application to the Court to 
exercise its jurisdiction under section 115, but 
a suit by the minor to set aside the compro- 
mise. Whether the minor is entitled to 
dispute the validity of the award in a suit, I 
express no opinion ; but having regard to the 
provisions of section 116, Civil Procedure Code, 
I hnd my self unable to come to the conclu- 


sion that in this case there was any error of 
law or in respect of jurisdiction committed 
which calls for the exercise of the jurisdiction 
which the High Court possesses under the 
provisions of this section. In these circum- 
stances, I agree that this proceeding is miscon- 
ceived and that the Rule should be discharged, 
S. D. Btde discharged. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 322 of 1922. 
July 31, 1923. 

Present : — -Mr. Baker, J. C. 

H ARBH AG AT— Defendant- 
Appellant 

versus 

Pandit NARAYANANRAO and others 
— Plaintiffs — Respondents. 

Cvnstruction oj domiment—‘^'MonilL8*\ vm aning of-^ 
Mortgage ^Foreclosure and redemption, rights of, whe- 
ther c(r extensive -^Evidence Act {1 of 1872), s. 21— 
Admission by judgment-debtor tvhther binding on 
auction- purchase) — 'Admission of prior mortgage by 
mortgagor in suit on subsequent mortgage, effect of. 

Th.e principle of the English Oommon Law that 
the term ^'months'* used in a contract means lunar 
months, !s not applicable to contracts in the verna- 
cular. On the contrary, even when lunar months 
are mentioned in a vec naoular contract, the time is 
to bo calculated by reference to calendar months. 

The ordinary presumption that the rights of re- 
demption and foreclosure are oo-eztenaive may be 
negatived by a special provision in the mortgage- 
deed In the interests of the mortgagor. For Instancet 
when the deed provides that the mortgagor may 
redeem within a certain period, it implies that the 
mortgagee has no right to foreolope before the expiry 
of that period. In such a case limitation will not 
begin to run against the mortgagee till after the 
expiry of the period fixed in the deed. 

A purohaaer at an ezeoution-salo is in prWUy 
with, and the representative in interest of, the judg- 
ment-debtor within the meaning of seotion 21 of 
the Evidence Act, so as to be bound by his admissions. 
Where, therefore, in a mortgage-suit the mortgagor 
admits a prior mortgage, the purchaser of the prop- 
erty In execution of the mortgage' decree is bound 
by the prior mortgage. 

Bamcoomar Koondoo v. MdQueen 18 W.B. 160; 11 B. 
L. B. 46; I. A Bup. Vol. 40 ; 3 Bar. P. 0. J. 160, and 
Mohamed MozaQer Jlosscin v. Kishori Mohttn Boy, 22 
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0. 909; 22 1. A. 12'J: 6 .M L. J. 101; 6 Sar. P. G. J. 
588 : 11 !nd. Deo. (N.S.) G09 (P. 0 ). relied on. 

Appeal from the decision of the Distinct 
Judge, Nimar, dated the 7th April 1922, in 
Civil Appeal No. 10 of 1922. 

Mr. *S'. B. Gokhale, for the Appellant. 

Mr. V, B. Patidil, R. B. for the Respondents. 

JUDGMENT . — Tho plaintiff sued on a 
mortgage, dated 9tli March 1908, payable in 
12 months. The suit was brought on 
9th March 1921. Defendant No. 1 is an auo 
tion-purchascr at a Court sale on a decree 
obtained by a prior mortgagee. The sale was 
subject to tho plaintiff’s mortgage. The suit 
is admittedly brought on the last day of limi- 
tation and it is contended that it is barred by 
limitation, as tho term ‘ months ’ used in a 
contract means lunar months, as has been 
held by tho Calcutta High Court in South 
Hritinh hire and Marine Insurance Co. v. Brojo 
Nath Shaha (1). 

That case, however, and other similar cases 
refer to contracts in the English language. It 
would be wrong to apply a principle of tho 
English Common Law to Vernacular mortga- 
ges and a reference to the notes under sec- 
tion 25 of the Indian Limitation Act by 
Rustomji will show that even when lunar 
months are mentioned in a Vernacular contract 
the time is to be decided by reference to calen- 
der months : cf. Bungo Bujajb v. Bahaji (2) 
and Latifunnessa v. Dhan Kunwar (3). 

The mortgage- money was, therefore, payable 
on or before 8th March 1909 and the day of 
execution being excluded under section 12 of 
tho Limitation Act, the suit on 9th March 
1921 is in time. 

It has been further argued that as the 
mortgagor had the right to redeem within 12 
months and the rights of redemption and 
foreclosure are co-extensive, the mortgagee 
could foreclose at any time after the execution 
of the mortgage and the money became 
payable on the execution of the document. 
The learned pleader for appellant relies on 
Puma Chandra Sarma v. Peary Mohan Pal 
Das (4) but that case itself shows that the 

(1) a Ind. Caa. 678 : 8G 0. 516 ; 13 0. W. N. 

426 • 

(2) 6 B. 88 ; 8 Ind. Deo. (N. S.) 618. 

(8) 24 C. 882 ; 12 Ind. Deo. (N. S.) 022. 

(4) 16 Ind. Gag. 28? ; 89 0. 828 ; 17 0. W. N. 149. 


ordinary presumption that the rights of 
redemption and foreclosure are co-extenslve 
may be negatived by a special provision in tho 
interests of the mortgagor. That is the case 
here. Tho mortgagor was entitled to redeem 
at any period within 12 months, but it is 
obvious that the mortgagee could not sue for 
foreclosure unless and until that period had 
expired, since, under the terms of the mor- 
tgage, the mortgagor was entitled to delay 
payment until the last day of the 12 months. 
The effect of tho appellant's argument is to 
ignore this stipulation altogether. 

I hold, therefore, that the suit is not barred 
by limitation. 

Tho mortgagor was one Bhagirathibai. She 
bad executed a prior mortgage to another 
person, who sued upon it and obtained a 
decree. In that suit Bhagirathibai admitted 
the amount due on the plaintiff’s mor- 
tgage. Tlio Subordinate .Judge did nob ad- 
judicate on tho mortgage of plaintiff, bub 
the property was sold subject to the plaintiff s 
mortgage and was purchased by the present 
defendant. 

Tlie lower Courts have hold that ho cannot 
contest the plaintiff’s mortgage, relying on 
Kalidas Chaiulhuri v. Prasanna Kumar 
Das (5), where it was held that a person who 
purchases an estate subject to a mortgage, 
whether under a voluntary conveyance or 
under a sale in invitim, or undertakes to dis- 
charge it, cannot bo heard to deny the validity 
of the mortgage subject to which he made his 
purchase. 

There is a contrary ruling in Lalchand v. 
Itasto Bai (6) in which it was hold that a pur- 
chaser at auction-sale of the right, title and 
interest of tho judgment-debtors in property 
which is subject to a mortgage and which 
mortgage was upiield at the time of sale, 
is not precluded from resisting a suit on 
tho mortgage on tho ground that nothing 
is due on it. In order to succeed, the mort- 
gagee is bound to prove that the amount 
claimed is really due and an order passed 
under section 282, Civil Procedure Code, in 
execution proceedings cannot absolve him from 
this necessity. In that case it is not clear 

(6) 66 Ind. Gas. 180 ; 47 G. 446 at p. 456 ; 80 C. L* 
J. 496 ; 24 0. \V. N. 269. 

(6) 7 G. r. L. R 78. 
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whether a formal order had been passed under 
section 282 (now O. XXI, r. 66) in execution 
proceedings could absolve the plaintilT from 
the necessity of proving that the amount 
which he claimed as being due on the mort- 
gage is really due. This case was followed in 
Mt. ])hoka V. B. B. Behari Lai (7) which 
was a case of an auction-purchaser dis- 
puting a charge maintained by an order 
under section 282 of the old Civil Procedure 
Code (O. XXI, r. 62). In a similar unre- 
porbed case, Bai Seth Chandmcil v . Kanhayalal 
(First Appeal No. 42 of 1913), decided by a 
Bench of this Court on 2‘2nd Deoombor 1916, 
the case of Lalch'ind v. Ilasto Bai (6) (above 
cited) was followed and it was held that no 
order passed under section 282 precluded the 
purchaser at an auction salo from resisting a 
suit on a mortgage upheld at the time of sale 
on the ground that nothing is due under it. 

The whole subject is discussed at p. 456 o^ 
the above quoted Calcutta case and it is point' 
ed out that the distinction between the two 
classes of oases depends on the question whe- 
ther the property has been sold subject to the 
mortgage or whether mere notice of the mort- 
gage has been given in the proclamation of sale, 
the former contingency being provided for by 
O, XXI, r. 62, and the latter by O. XXI, 
r. 66, and a number of rulings are quoted to 
illustrate the distinction. 

In the present case, although it is not clear 
that any order under O. XXI, r. 62, was 
passed, the sale v^as subject to the plaintiff s 
mortgage and, therefore, in the view of the Cal- 
cutta High Court the case would be governed 
by O. XXI, r, 62. In this conflict of 
authority I should be bound to follow the pre- 
vious decisions of this Court, were it not that 
the facts of the present case are distin- 
guishable. In the suit brought by the prior 
mortgagee against the mortgagor Bhagirathibai, 
to which the present plaintiffs are parties, 
Bhagirathibai admitted the plaintiff s mort- 
gage. The result of the principles laid 
down by the Privy Council In the cases 
of Ramcoomar Koondoo v. Me Queen (8) and 
Mahomed Mozuffei' llossein v. Kishori Mohun 

(7) 1 N. L R 160. 

(8) 18.W. U. 166; 11 B. L. B. 46 ; f. A. Sup Vol 40 ; 
8 Sat. P. C. J. 160- 


Boy (9) would appear to be that a pur- 
chaser at an ordinary execution sale is in 
privity with, and the representative-in-interest 
of the judgment-debtor within the meaning of 
section 21 of the Evidence Act, so as to bo 
bound by his admissions. 

It would appear, therefore, that the appel- 
lant is bound by the admissions of Bhagirathi- 
bai of the plaintiff's mortgage. 

It, moreover, appears that the price paid 
(Bs. 6fl0) was less on account of the plaintiff's 
mortgage, and, as the District Judge has 
pointed out, ho gained a substantial advantage 
by accepting the validity of the mortgage. I 
am, therefore, of opinion that he cannot now 
contest its validity. It has been pointed out by 
the lower Appellate Court that Bhagirathibai 
did not object to the rate of interest and that 
appellant cannot be allowed to do so. The lower 
Appellate Court has pointed out that the price 
paid at the auction makes allowance for the 
amount then due under the mortgage at the 
stipulated rate of interest. It may be noted 
that the appellant was under no obligation to 
purchase the mortgaged property. He entered 
into the transaction with his eyes open and I 
do not think he can contend now that the 
terms of the bargain were unconscionable. 

The appeal is consequently dismissed with 
costs. 

G. R. D. Appeal dismissed 

(9) 22 G 909; 22 1. A. 129; 5 M. Ii. J. 101; 6 Bar P 
0. J. 683; 11 Tnd. Deo. (N.B ), 602 (P. C.). 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Rent Appeal No. 19 op 1923. 
December 19, 1923. 

Vreserii : —Mr. Daniells, J. C. 

RAMESHAR DUT SINGH ^Defendant- 
Appellant 

versus 

H. H. MAHARAJA JAGJIT SINGH-- 
Plaintiff—- Respondent. 

Civil Procedure Code (Act V of 1 908), 0. XV I L rr. 2, 
8, d%stimii(m between ^Procedure under r. 
of aggrieved party^ Appeals Appellate Courtt power 
of. 
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No valid diabinoliioa can ba deawa between action 
taken ander 0. v 2f ol tbo Oivil Rrooednre Oode 

and action taken under the provieionfl of O. IX of the 
Oode. 0. XVII, r. refera back to 0. IX and gives 
the Coact permiasion to decide the oaae in one of 
the waya prescribed by the Utter Order 

O. XVir, r. 8 of the Oivil Prooedaro Oode ia, how- 
ever, different; it does not refer back to O. IX in any 
way, and a decision given under it ia given on the 
merits. In auoh a oaae the remedy of the aggrieved 
party ia by way of an appeal from the decree, and if 
the Appellate Court ffnda that the trial Oourt waa 
wrongin prooeedlng under the rule it haa juriadiotion 
to set aside the decree and remand the case to the 
trial Court for disposal according to law. 

JaAii Nath v. Bam Narain^ 1 Ind. Gaa. 329 ; 12 0. 
0. 26, and Jlummi v Aziz'Vd-din, 80 Ind. Oaa. 277 ; 
14 A. Ii. J. 1226 ; 89 A. 148 distinguished. 

Rule 8 of O. XVII of the Oivil Procedure Oode 
applies where two elements combine, viz.^ U) the ad- 
journment muat have been at the instance of a party 
and (2) there must be materials on the record for the 
Court to proceed to decide the suit. It ia immaterial, 
however, whether the defendant is present or absent. 

Eiiatulla V. Jiban Mohan B(y]}t 23 Ind. Oaa, 769 . 
41 0. 966 ; 18 0. W. N. 776 13 0. L. J. 635, relied on| 

Kichatntna v. Srceramulut 43 Ind. Gas. 666, 41 M. 
286 : 34 M. L. J. 24 ; 28 M. L. T, 1 ; il91b) M. W. N. 
92 (F. B.), dissented from. 

Appeal against the decroo of the Assistant 
Collector, Firt Class, Bahraich. dated the 20th 
February 1923. 

Messrs. Niamatullah and Mahmud Beg, for 
the Appellant. 

Mr. B, Bisheshar Nath iSrivastava, for the 
Bespondent. 

JUDGMENT. — These are two connected 
appeals arising out of two suits filed in the 
Court of an Assistant Collector of the first 
class for arrears of rent under section 108 (2) 
of the Oudh Kent Act. Tho appeals lie direct 
to this Court as in each case the amount in 
dispute is over Rs. 6,000. The defendant 
appellant is a Thekedar of two villages 
Shukul Purwa and Kuudar Ramghat in the 
Bahraioh District from the proprietor, H. 11. 
the Maharaja of Kapurthala, who is tho 
plaintiff- respondent. The main ground of 
appeal is that the suits were decided without 
hearing the defendant’s ovidouco. 

The following dates are matorial; — 

Issues were framed on 13th November 
1922. 

11th December 1922 was fixed (or tho 
hearing. On that date one witness was 


examined on behalf of tho plaintiff and one on 
behalf of the defendant- The other witnes- 
ses of tho defendant were absent and the case 
was adjourned on the oral application of his 
pleader to 20th January 1923. On that date 
the Assistant Collector was occupied with 
other work and it was further adjourned to 
20th February 1923. On that day the 
Assistant Collector passed a decree decreeing 
the suits. It is against these decrees that the 
present appeals are filed. 

The defendant had employed a Gouda 
pleader to take his case. At 8-30 A. M. the 
pleader handed in a telegram at Gonda Rail- 
way iStation stating that he had missed his train 
and asking for postponement of tho case. It 
appears that the train for Bahraich leaves 
at an early hour of tho morning and that 
there is no other train which would have 
enabled tho pleader to reach tho Court during 
Court hours on that day. The telegram was 
received at Bahraioh at 8-50 A.M. It must 
presumably have been delivered bo the Assist- 
taut Collector within two hours of that time. 
Before it was received, however, the case 
had been decided and the Court has made a 
note to this effect on tho telegram. 

The Assistant Collector s decree purports, on 
the faoe of it, to be a decree on* the merits. 
It refers to the defendant's absence bub it 
decides the case on the ground that the plaint- 
iff has proved that the rent is in arrears, that 
the defendant’s evidence on the record is in- 
sufficient to rebut this case and that the 
defendant has admitted execution of tho 
kahuUat and, therefore, was bound by its 
terms. It would seem, therefore, that the 
Assistant Colleotor intended his decree to be 
one under O. KVll, r. 3. Civil Procedure Code. 

On the very next day, February 21sb, 1923, 
defendants’ general agent who was represent- 
ing him in tho proceedings, treating the decree 
as an cx^partc dooree, presented an applica- 
tion to have it set aside. 

This applioatiou was aocompanied by an 
affidavit which set forth that ho had gone to 
Gonda on tho previous day to call his pleader 
and that on the morning of the 20tb, he and 
the pleader had both gone to the station to- 
gether to take the train for Bahraioh bub the 
train had started just as they were arriving 
at the station. The Assistant Colleotor 
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appears to have overlooked the fact that the 
affidavit related to the agent as 'well as to 
the pleader, for in the order which he passed 
on the application he says that ho accepted 
the statement of the pleader that he had 
missed the train but that there was no reason 
why the general agent should not have been 
present. He, therefore, refused to re-open the 
case. 

Tliere can be no doubt that a grave in- 
justice has been done to the defendant by 
the proceedings of the Assistant Collector. 
The Assistant Collector appears to have 
shown undue haste in disposing of the 
case without waiting a httlo to see if 
there was any reason for the defendants’ 
non appearance when the (^ourt opened on 
February 20th. The suits were suits of 
high value. The defendant had already filed a 
written statement and summoned witnesses 
and it was not likely that he would bo 
willing to allow them to go by default. 
Further, when the Assistant Collector learnt 
from the defendant’s affidavit, which ho ac- 
cepted as true and which has not been ques- 
tioned before me, the real explanation of the 
defendant’s absence, it was his clear duty to 
set aside his order and restore the case on any 
terms as to costs which ho might think 
just. It is admitted that the Assistant Collec- 
tor made a mistake in his decree in not allow- 
ing the amount covered by ground of appeal 
No. 6 in Appeal No. 20 of 1923. 

The main argument addressed to mo on be- 
half of the respondent in this (Jourt is that the 
appellant has adopted the wrong remedy, that 
he ought to have appealed under O. XLIlI,r. 1 
((i), Civil. Procedure Code against the order re- 
fusing to restore the case, and that in these 
appeals he cannot question the propriety of 
the Assistant Collector’s action in disposing of 
the case ex parte and in refusing to restore it. 
The respondent relies strongly on the decision 
in Jadunaih v. Bamnarain (1). This was a 
case under section 108 of the Co<ie of 1882, 
corresponding to O. IX, r. 13 of the present 
Code. This decision is authority for the view 
that in a case coming under that rule the 
Court cannot look outside the record in dealing 
with the appeal If there is anything appearing 
on the face of the record to show that the 

(1) 1 Ind. Gas. 899, 12 0. 0. 25. 


Court acted improperly in decreeing the suit 
ex parte, this will be a good ground for a re- 
versal of the decree but until the appellant 
has made outa case for admitting fresh evi- 
dence tlio Court cannot refer to any affidavit 
subsequently filed or to anything which took 
place after the decree was passed. There is 
authority of the Allahabad High Court to the 
same effect in Hummi v. Azis-ud-din (2). In 
reply to this objection the appellant urges, — 

(1) that a different view was expressed by 
a Judge of this Court in a recent case in 
which, however, the earlier decisions were not 
brought to his notice ; 

(2) that this is a case under O. XVII and 
not under O. IX ; 

(3) that if the decision bo treated as one 
under O. XVII, r. 3, the ruling relied on does 
not apply. In such a case the defendant’s 
only remedies are by way of appeal or review 
and be cannot bo debarred from showing by 
affidavit or otherwise that ho was wrongly 
shut out from producing evidence. 

I do not tlnnk that any valid distinction can 
bo drawn between O. XVII, r. 2, and O. IX. 
O. XVII, r. 2, refers back to O. iX and gives 
the Court permission to decide the case in one 
of the ways prescribed by the order. The case 
in Hummi v. Aziz-ud-din (2j was a case under 
O. XVI I, r. 2, and so were the two cases re- 
ferred to below. O. XVII, r. 3, is different. 
That rule does not refer back to O. IX in any 
way. The decision was given on the merits 
and the remedy of the aggrieved party is by 
way of an appeal from the decree. 

The distinction between rr. 2 and 3 of 
O. XVII has been considered by the Calcutta 
High Court in Bnatulla Basunia v. Jibuti 
Mohan Roy (3) and by the Madras High 
(Court) in Pirhamma v. Srenravnilu (4). In 
the former case it was held that r. 3 applies 
whoro two elements combine namely: — 

(1) The adjournment must have been at 
the instance of a party. 

(2) There must be materials on the record 
for the Court to proceed to decide the suit, 

(2) 86 Ind. Gas. 277; 89 A. 148; 14 A. L. J. 1226. 

(3) 23 Ind. Gas. 769 ; 41 0. 966 ; 18 G. W. N, 
775 ; 19 C. L. J. 685. 

(4) 43 Ind. Gas. 666 ; 41 M. 286 ; 34 M. L. J. 24; 
28 M. L. T. 1 ; (1918) M. W. N. {,2 (F.B) 
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If this is the ease, it does not matter 
whether the defendant is present or absent. 
A majority of the Madras High Court hold in 
the latter ease, Wallis, C. J., dissenting, that 
O. XVII, r. 3 can only apply wliere the 
defendant is present. It appears to me that 
the view of the Calcutta Iligh Court is to be 
preferred. O. XVII, r. 1 permits the Court to 
do either of two things. Firstly, it may for 
cause shown grant time to any party ; secondly, 
it may from time to time adjourn the hearing 
of the suit. The power to adjourn may be 
exercised independently of any application 
made by any of the parties. These two 
branches of r. 1 are dealt with in the re- 
verse order in r. 2 and r. 3 respectively. 
Rule 2 refers to the failure of the parties to 
appear on the adjourned date. Rule 3 
refers to the case in which time has been 
granted to a party and he fails to profluce 
his evidence or to perform some other 
act necessary to the further progress 
of the suit for which time has boon 
allowed. In this case tlie order sheet of 
December the 11th shows that on that date 
only one of the defendant s witnesses was 
present and the case was adjourned to 20th 
January on the oral application of the defend- 
ant’s pleader. The further adjournment to 
20th February was merely a continuation of 
the former adjournment. On 20th February 
the defendant failed to appear with bis wit- 
nesses when the case was called on. It now 
appears that there was sufficient reason for liis 
failure and that the Court was not justified in 
deciding the case so hastily. Under these 
circumstances, it appears to me that there is 
nothing in the law which debars mo from 
giving the appellant the redress to which on 
the merits he is certainly entitled. Some 
question may arise as to the form in which 
relief should bo granted, but it appears to mo 
that as the Court below has decided the case 
without having the relevant ovidenco before 
it and without giving a detailed finding on any 
of the issues it has in substance been decided 
on a preliminary point without going into the 
merits. 

Ii thereforoi set aside the decree of the Court 
below and direct it to rehear the case on the 
merits. As the plaintiff is entitled to some 
compensation for the expense to which he 


may have been put on account of the defend- 
ant’s failure to appear on 20th J^'ebruary, I 
allow no costs of these appeals. 

z. K. Case vp.mawled for re hearing. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Second Civil Appeal No. 283 of 1922. 

September 19, 1923. 

Pre<^ent : — Mr. Prideaux, A. J. C. 
NARAYAN— Dependant -Appellant 

versus 

MOTISA— Plaintiff -Respondent. 

Equity ^Cmtrait-^C(nUr act Act (IX of 1S72), a, 65 
— Saitf in contravention of law '-lie fund ^Parties In 
pari delicto— Civti Procedure Code {Act V of 1909), 
8cJu III, para* 11— whether void. 

The obligation to do ja^tioe re»tB apon all persons 
natural and artidoial ; if one obtains the money or 
property of others, without authority, the law will 
compel restitution or oomponsation. 

Before an illegal purpose is carried out, wholly or 
in part, and the parties are in pari delicto, the gene 
ral rule is, that no suit will lie to recover money paid 
under the unlawful agreement. 

A sale in contravention of the provisions of para. 
11, Soh. Ill, Civil Procedure Code, is void. But if 
both the vendor and the vendee had arranged it In 
ignorance of the law, the latter is entitled to demand 
a refund of the price paid by him. 

Appeal from the decree of the District 
Judge, Wardha, dated the 17th February 
1922. 

1). N. Khare, R. B. for the Appellant. 

^Ir. N. B. Niyoqi, for the Respondent. 

JUDGMENT. — This appeal involves an 
interesting point of law. The facts are that pro- 
ceedings regarding the sale of an absolute occu- 
pancy holding were ponding in the Court of the 
Collector, Wardha. The defendant entered into 
an agreement for the sale of that field and 
executed a conveyance. Exhibit D-2, dated the 
11th January 1919, in favour of the plaintiff. 
The defendant was incompetent to alionato 
the field under the provisions of paragraph 11 
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o! the third Sohedulo to the Code of Civil 
Procedure and it is no longer in dispute that 
the sale is void. In this present suit the 
plaintiff asked for specific performance to sell, 
or in default for the refund of the considera- 
tion money and damages. The claim for 
specific performance is no longer urged but 
both Courts have found the plaintiff is entitled 
for the refund of the consideration and 
decreed accordingly. 


It is contended here that section 11 of the 
Contract Act, which runs : “ Every person 
is competent to contract who is of the age of 
majority according to the law to whicii he is 
subject, and who is of sound mind, and 
is not disqualified from contracting by any 
law to which he is subject,*’ prevents the plaint- 
iff from recovering the consideration paid 
and prevents section 66 of the Contract Act 
from applying to the case. It is stated that 
the transaction comes under the same category 
as a contract made by a minor or lunatic. It 
has been found in the present case that 
neither party was aware that the sale would 
be void under the provisions of the Civil Pro- 
cedure Code. 

It is certain the plaintiff would not have 
paid the largo sums of money ho has if he 
thought he was to get nothing by the trans- 
action. No case exactly in point has been 
shown me. Sir Henry Drake-Brockman, J. C., 
in Mt, Salu Bai v. Bajat Khan (1), states : — 
“ I concur then with Stanyon, A. J. C., in 
affirming Murray v. Muratsingh (2), and in 
holding that wo have in section 325-A, Civil 
Procedure Code, a legal disqualification to 
alienate at all which mutalis mutandis puts 
the judgment-debtor affected on a par with a 
minor.” In that case it was held that a trans- 
fer made in contravention of the provisions of 
section 325-A. Civil Procedure Code, 1882, 
is void and of no legal effect whatsoever. 
Section 43 of the Transfer of Property Act, 
1882, does not apply. 

I am referred to Mohort Bihi v. Dharmodas 
Ghose (3), wherein it has been held that a per- 
son who by reason of infancy is incapable to 
contract cannot make a contract within the 


(1) 42 Iiid. Caa. 900 ; 18 N. L. B. 130 (P. B.). 

(9) 8 N. li. B. 171. 

(8) 30 0. 639 at pp. 643, 649 ; 80 LA. 114 ; 7 
0. W. N. 441 ; 5 Bom. Ii. R. 411 ; 8 S»r. P. 0. J. 874 
(P.O.). 


meaning of the Contract Act. A mortgage, 
therefore, made by a minor is void and a 
money-lender who has advanced money to a 
minor on the security of the mortgage is not 
entitled to repayment of the money on a decree 
being made declaring the mortgage invalid ; 
sections 64 and 65 of the Contract Act being 
based on there being a contract between com- 
petent parties, and being inapplicable to a case 
where there is not, and could not have been 
any contract at all. It is argued that in the 
present case the Statutory prohibition prevent- 
ed there being a contract and, therefore, section 
6.5 of the Contract Act does not apply and 
the plaintiff cannot demand a refund. The 
other cases quoted are Gurushiddswami v. 
Parwa Bani Muncharamv. Bcgina Stanger 

(6) and Bhikam Singh v. liar Prasad (6). 

For the plaintiff in this Court is quoted 
Mathura Mohan Saha v. Ram Kumar Saha 

(7) , which lays down that where a Corporation 
receives money or property under an agree- 
ment, which turns out to be ultra vires or illegal 
it is not entitled to retain the money. The 
obligation to do justice rests upon all persons, 
natural and artificial; if one obtains the money 
or property of others, without authority the law 
independently of express contract, will compel 
restitution or compensation. Ilanhhai Ilansji 
V. Nathiibhai Ratanji (8), Avuala Charamudi 
V. Marriboyina liaghavulu (9) and Motilal 
Mnnsukhram v. Maneklal Da.yabhai (10) are 
also relied on. 

It seems that the contract to sell and the 
sale itself are void. Under the law the plaint- 
iff could not buy and the defendant could 
not sell. But I do not think that section 65 
of the Contract Act is not applicable. It is 
settled law that before an illegal purpose is 
carried out, wholly or in part, and the parties 
are in pari delicto tlie general rule is that 
no suit will lie to recover money paid under 

(4) 66 Ind. Cas. 271 ; 44 D. 176 ; 22 Bom. L 
R. 49. 

(6) 82 B. 581 ; 10 Bom. L. B. 318. 

(6) A. 86 : A. W. N. (1896) 167; 9 Ind. Deo. 
(N. S ) 28 

(7) 86 Ind. Oaa. 806 ; 48 0. 790 ; 28 0. L. J. 26 * 

(0. W. N. 870. 

20 8) 28 Ind. Oas. 602 ; 88 B. 249 ; 16 Bom. L. 
B. 62. 

(9) 28 Ind. Gas. 871 ; 89 M. 462 ; 28 M. L. J. 471: 
18 M. h T. 76 ; (1916) M. W. N. 696. 

(10) 69 Ind. Gas. 246 ; 46 B. 226 ; 22 Bom. L B. 
1196. 
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tho unlawful agreement. But in the present 
case both parties seem to have been mistaken. 
They did nothing illegal with their eyes open, 
but have been caught by the fiction that they 
should have known the law. It is obviously 
wrong that the plaintiff should he made to 
lose both his money and tlie field and that 
defendant should be enabled to retain both. 
Equity, it seems to me, demands that in 
such a case as the present restitution must be 
made and that the defendant has been righly 
made to disgorge the money received. With 
these remarks, I dismiss this appeal with costs. 
The appellant will pay the respondent’s 
costs. 

s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revisions No. 137 and 138 of 1923. 
January 24, 1924. 

Present : — Mr. Justice Kanhaiya Lai. 

Pandit AUSERI LAL — Plaintiff 
-Applicant 
versus 

MULLHAN AND ANOTHER— Defendants 
-Opposite Party. 

Provifhcial Small Cause Courts Act (lA 0 / 1887) 
Sch, IT, Art, S^Suit to recover rent 0 ] graehig landt 
nature^of^Suit tuheiJisr cognsiablo by Small Cause 
Court- 

Plaintiff obtained a lease of some grass land situ, 
ato In a Cantonment from the Cantonment Commit;, 
tee and sab-let the land for grazing purposes to the 
defendant at a fixed rate per oattle. In a suit by the 
plaintiff for reoovery of the rent from the defendant ; 

Held, that the suit was not one for the reoovery of 
the prioe of grass sold to be out, but was one for the 
reoovery of rent and being ooveied by Article 8 of 
Bohednle II to the Provincial Small Cause Courts 
Aot» Was excluded from the oognisanoe of a Small 
Cause Court. 

B. and N. MV. Railway v. Bandhu Singh, 3 Ind. 
Oaa. 928; Bl A. 849 ; 6 A. L. J. 400, and Manohar 
Lai V. Oauri, 29 Ind. Gas. 16 ; 19 A. L. J. 86, 
distinguished. 

Civil Revision from the order of the Judge 
of the Court of Small Causes at Cawnporo, 
dated Ist August 1928. 

Mr. Ajthana, for the Applicant. 

Mr. Mukhtar Ahmed, for the Opposite 

Parties. 


JUDGMENT . — The plaintiff obtained a 
lease of some grass land situated in the Cawn- 
pore Cantonment from the Cantonment Com- 
mittee. He sub-let that land for grazing pur- 
poses to another person at a fixed rate per cattle 
The present suit was filed by him for the 
recovery of the rent payable by the latter. The 
suit was clearly one for the rent of the grazing 
area let to the defendant ; and it was excluded 
from the cognizance of the Small Cause Court 
by clause 8 of Schedule II of the Provincial 
Small Cause Courts Act (No. IX of 1887). It 
was not a suit for the recovery of the prioe of 
grass sold to bo cut and the decision in B, and 
N, IF. Bailway v. Bandhu Singh (1) does not, 
therefore, apply ; nor was it a suit for the 
recovery of the rent of land situated in a 
mahal and let for grazing purposes ; and the 
decision in Manohar Lai v. Gauri(2) is equally 
inapplicable. The defendant \va8 entitled 
to use the land and the grass growing on 
it for grazing purposes during the period 
for which the lease was granted ; and the 
order of the Court below returning the 
plaint cannot, therefore, be sustained. The 
present application in revision is not directed 
solely against the erroneous order of the 
Appellate Court, upholding the order of the 
Munsif. It is also directed against the order 
of the Munsif returning the plaint for presen- 
tation to the proper Court; and, as pointed out 
in Chandu Mai v. Koka MeU (3), a refusal of a 
Court to exercise the jurisdiction vested in it 
by law can legitimately form the subject of 
revision. The application is, therefore, allowed 
and tho orders passed by the Courts below are 
set aside with a direction to the Court of first 
instance to restore the suit to its onginal 
number and to proceed with its hearing in the 
manner provided by the law. The costs here 
and hitherto will abide the result. 

Z. K. Suit remanded foi' redrial, 

(1) 9 Ind. Caa. 993 ; 81 A. 843 ; 6 A. L. J. 400. 

(3) 39 lad. Cas. 16 ; 19 A. L. J. 86. 

(8) 61 Ind. Caa. 86 ; 19 A. L. J. 110 ; 48 A 884- 
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LAHORE HIGH COURT. 

Second Oivid Appeal No. 2021 of 1921. 

November 19, 1923. 

Present : — Mr. Justice Abdul Baoof and 
Mr. Justice Campbell. 

MALINDAR SINGH and another— 
Defendants -Appellants 

versus 

ALLAH DITTA— Plaintiff— 
Respondent. 

Punjab Tenancy Act {XV J of 1887) «s. 60, 77 (8) (j) 

Landlord and tenant— Suit by tenant to recover 

ession of holding from Uifidlord, wheOm cognisable hi) 
CivM or Revenue Court 

A 8a\t by an oooopanoy tenant to ceoover posflea- 
flion of hiB holding from the landlord by whom be 
haa been wrongfully diapoBseBBed is oognisable only 
by a Revenue Court and not by a Civil Court even 
though brought more than one year after the date 
of the plaintifls* diaposaesalon. 

Imam Din v. Feroe Khan, 64 P. R. 1898, dissent- 
ed from. 

Farman v. Lhassu, 61 Ind. Oas. 448; 49 P. R. 1919, 
dlatinguisbed. 

Akbar Hussain v. Karam Dad, 48 Ind. Caa. 8 ; 90 
P. R. 1918 (F. B.), followed. 

Second appeal from the order of the Dis- 
trict Judge, Iloflhiarpur, dated the 4th July 
1921. 

Mr. Shamair Chand, for L, Fakir Chand, for 
the Appellants. 

Mr. B, D. Kureshi, for the Respondents, 

JUDGMENT.— The plaintiff claimed poss- 
ession over certain land on the allegation that 
he was its occupancy tenant and had wrong- 
fully been dispossessed by the defendants-land- 
lords about six years ago The trial Court, 
applying the provisions of section 50 of the 
Punjab Tenancy Act, held the claim to be 
barred by time and dismissed the suit. The 
lower Appellate Court has set aside the 
decree and has made an order of remand • 
under C). KTil, r. 23 of the Civil Procedure 
Code. Against this order the present appeal 
has been preferred. 


The lower Appellate Court has relied upon 
the decision reported as Par man v. Lhassu (1) 
and also upon the ruling in Imam Din v. 
Feroz Khan (2) and has held that, as the 
suit was brought after the period of one year 
provided by section 50 (h) of the Punjab Ten- 
ancy Act, it was cognizable by a Civil Court 
and the limitation of 12 years was applicable 
to it. This view is clearly opposed to the Full 
Bench decision reported as Akbar Hussain v. 
Karam Dad (3). It was held in that case that 
a suit of this nature was cognizable only by a 
Revenue Court and not by a Civil Court even 
though not brought within one year from 
date of plaintiff's dispossession, vide seotions 
50 and 77 (3) {g) of the Punjab Tenancy Act. 
The case reported as Imam Din v. Feroz 
Khan (2) was expressly overruled in this case. 
The case dealt with in Parman v. Lhassu (1), 
was distinguished from the case decided in the 
Full Bench ruling on the ground that the 
plaintiff in that ease had been dispossessed in 
due course of law and that the plaintiff in the 
Full Bench case had been wrongly dispossess- 
ed. Obviously, there is this distinction to be 
found between the two cases. 

The learned Judge of the Court below, 
therefore, was wrong in relying upon Parman 
V. Lhassu (1) tor the decision of the present 
case. We are clearly of opinion that the 
present case is fully governed by the decision 
in the Full Bench ease Akbar Hussain v. 
Karam Dad (3). 

We accordingly accept the appeal and, 
setting aside the order of remand, dismiss the 
suit of the plaintiff on the ground that the 
Civil Court has no jurisdiction to try it. The 
result is that the deoree of the trial Court is 
restored with costs in all Courts. 

z. K. Appeal allowed, 

(1) 61 Ind. 443 ; 49 P. B. 1919. 

(2) 64 P. B. 1898. 

(3) 48 Ind Oa8. 8 ; 90 P. R. 1918 (F. B.). 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 209-B op 1922. 

September 12, 1923. 

Present: — Mr. Kotval, A. J. C. 

SH U KOO R— Defen d ant— Appellant 
versus 

JAOAIYYA AND ANOTHER -PLAINTIFFS — 
Respondents. 

Trusts Act (11 of 1882), s. 48, scope oj^ Go-trustees^ 
Suit for ejectment ^ lief u sal of one trustee to join — 
Suit by other trustee alone, whether, maintainable. 

If one of the. two traatees refuaea to join aa 
plaintifi and ia joined aa a defendant, the other 
truatee alone oan maintain a anit for aviation of a 
person from the trust property, [p. 848, ool. 2.] 

Kumhan v. Moorthi, 7 Ind. Oaa. 422; 34 M. 406 ; 
(1910) M. W. N. 86U ; 0 M L. T. 208 ; 20 M. U J. 
961, followed. 

Appeal from the decree of the Additional 
District Judge, Amraoti, in Civil Appeal 
No. 187 of 1921, dated the 28th February 
1922. 

V. B, Pandit, R. B,, and Mr. B. B. Jay- 
want, for the Appellants. 

Messrs. S. B. Gokhale and B. B. Pendhar- 
kar, for the Respondents. 

JUDGMENT. —This judgment governs 
also second appeals Nos. 213-B and 211<B of 
1922. The oases out of v^hiob they arise 
were tried together in the first Court and the 
appeals from the decision of that Court were 
also dealt with in the same judgment. In this 
Court, too, the appeals have been argued 
ogether. 

The plaintiff Jagaiyya alleged that one 
^lajayya, deceased, by a Will dated the 4th 
September 1922 appointed his two sons Gopal- 
swami (defendant No. 2) and Anna Ram- 
ohandra Appa, deceased, and the plaintiff as 
trustees to manage his property consisting of 
the shops in dispute, to recover the rents and to 
apply the proceeds towards the maintenance 
and education of certain members of his 
family ; that the plaintiff was to be the 
chief trustee and the other two trustees were 
to act under his guidance ; that these latter 


were ill- behaved and did not act as trustees ; 
that the shops were let to the defendants ; 
that as they paid no rent during the last 
few years they were given notices to quit 
but they had not complied with them, 
and that the defendant Gopalswami was col- 
luding with the lessees and was unwilling to 
be a plaintiff. 'Fhe plaintiff alone, therefore, 
sued to recover possession. The defen- 
dants pleaded that they were tenants of the 
shops in dispute for several years ; that they 
had paid rent to and obtained receipts from 
Gopalswami who owned and managed the 
shop, and that the notices were insufficient 
and illegal. It was denied that the plaintiff 
was the chief trustee, that defendant 2 was 
ill- behaved, and that plaintiff alone could 
maintain the suit. 

The trial Court found that the plaintiff was 
the chief trustee under Rajayya’s Will, that 
defendant No. 2 was ill-behaved and acting to 
the prejudice of the trust, and that plaintiff 
alone could put an end to the tenancy and 
maintain the suit for ejectment. The plaintiff's 
claim for possession was decreed in all three 
cases. 

On appeal the following issues were framed 
by the Additional District Judge and the suits 
remanded for retrial and findings by the first 
Court : — 

1. Did defendant No. 2 decline to join the 
plaintiff in this suit ? 

2. Was defendant No. 2 managing the 
house property on behalf of trustees 

3. Did defendant No. 2 lease the house to 
the defendant No. 1 for current year ? 

4. Is the said lease a prudent act for the 
advantage of the trust ? 

6. Whether the notice to quit served on 
defendant No. 1 was sufficient with 
regard to the period it granted to vacate 
the premises ? 

6. Was the notice to quit signed by one 
trustee valid in law and in fact ? 

The findings on these issues were that 
defendant No. 2 declined to join as plaintiff, 
that the deceased Ramchandra was managing 
the property till 1919 when ho died, that defen- 
dant No 2 was not managing the house prop- 
erty on behalf of the trustees, that Gopal- 
Bwami did not lease the house to the defendants 
for the current year and that the alleged lease 
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was Rot to the advantage of the trust, and 
that the notices were valid and sufficient with 
regard to its period as well as the person by 
whom they were given. The lower Appellate 
Court has found that Gopalswami declined to 
join as plaintiff in the suit ; that the notices 
were sufficient and valid ; that Gopalswami 
managed the property since 1911 ; that he had 
not leased the shop for the current year and 
had not received the rent, and that the leases 
by Gopalswami, if any, were not prudent. The 
decrees of the trial Court allowing the plaint- 
iff’s claim for possession wore confirmed. 

In second appeal it is argued on behalf of 
the lessees that, in view of the finding of the 
lower Appellate Court that Gopalswami was 
managing the property since 1914 and of 
Gopalswami's admission that he had let the 
shops to the defendants, the plaintiff could not 
sue to eject the lessees. It is urged that the 
plaintiff let the defendants’ lessees know that 
Gopalswami was the exclusive manager. It 
is further urged that, oven if the plaintiff 
and Gopalswami together were entitled to 
let the property yet if Gopalswami alone has 
let it, the plaintiff could not sue to eject 
the lessees and that the notices by the plaintiff 
were insufficient in point of time under section 
106, Transfer of Property Act. Grounds 3 to 
17 of the memorandum of appeal were not 
argued in any case. 

On behalf of the plaintiff it is contended 
that the finding of the lower Appellate Court 
that Gopalswami has been managing since 
1914 is not a necessary finding that Gopal- 
Bwami was put forward as the exclusive mana- 
ger having the sole right to lot the shops. 
Looking to the evidence of Jagaiyya which has 
been believed by the lower Court and the 
statement of Gopalswami in Exhibit P-5, it 
appears that the plaintiff *s contention is correct. 
The lower Appellate Court’s finding need not 
be taken to be that Gopalswami was put for- 
ward as the exclusive manager of the property 
since 1914. If it were meant to be to that 
effect it would be incorrect. It is in evidence 
that up to 1912-13 at least the plaintiff, Gopal- 
swami, and the deceased Bamchandra Appa 
used to let the property and the lessees must 
have known that these three were the proper 
persons to let the property. If Gopalswami 
thereafter let the property the defendants 
must be taken to have understood that he was 


doing so on behalf of the turstees. The 
plaintiff at least had tbe right to sue the 
lessees jointly with Gopalswami. There is no 
basis for a finding that the plaintiff let the 
lessees know that Gopalswami was the 
manager. 

The question to be decided is, whether the 
plaintiff can maintain the present suit for 
eviction. It has been found that Gopalswami 
refused to joint as a plaintiff. lie has been 
made a defendant, and I am of opinion 
that the suit under such circumstances by 
the plaintiff alone is maintainable ; Kumhan v. 
Moorthi (1). As regards the argument that 
even if the plaintiff and Gopalswami together 
wore entitled to let the property yet if Gopal- 
swami alone has let it the plaintiff could not 
sue to eject the lessees, the answer is that it 
has been found by the lower Appellate Court 
that the alleged lease has not been proved. 

As regards the question of the sufficiency 
of the notice it does not arise in second appeal 
No. 211-B of 1922 which arises from Civil 
Suit No. 317 of 1920, nor in second appeal No. 
210-B of 1922 whiolx arises from Civil Suit 
No. 319 of 1920 for the notice is not on the 
record of either of these suits. The notice 
filed in Civil Suit No. 321 of 1920 out of 
which second appeal No. 209-B of 1922 arises 
is dated the 26th April 1919 which corresponds 
to Chait Badi 11. It is clear that the lease 
was from Diwali to Diwali. The notice asked 
the lessee to vacate the premises on the 23rd 
October 1919, corresponding to Ashwin Badi 
15, the Diwali day. This is a little more than 
six months according to the Marathi calendar. 
No pleas were, however, raised in the trial 
Court that the notices were required to be of 
six months under the provisions of the Trans- 
fer of Property Act. As would appear from 
issue 5 on remand, what appears to have been 
pleaded was that it was not a reasonably 
sufficient notice. This is also dear from what 
the lower Appellate Court says in paragraph 6 
of its judgment. Even in this Court the point 
was not raised clearly in ground No. 3. Even 
if the Transfer of Property Act applies, the 
tenancy would in this case appear to be from 
month to month ; Debendra Nath Bhowmik v. 
Syama Prosanna Bhowmik (2) and Oovinda 

(1) 7 Ind. m ; 84 M. 406 ; (1910) M W. N. 859 : 

8 M. L. T. 208 ; 20 M. L. J. 95 L 

(2) 110. W.N. 1124. 
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Chandra Saha v. Dwarka Nath Patita (3). 
All tho grounds urged fail. The three appeals 
are dismissed with costs. 

G. B. D. Appeals dismissed. 

(8) S6 Ind. Gas. 962 ; 19 0. W. N. 489 : 30 0. h. 
J. 466. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1157 of 1922. 

January 24, 1924. 

Present : Mr. Justice Mukerji. 

MUSADDI LAL -Plaintiff— Appellant 
versus 

CHHOTU AND OTHEBS— Defendants— 
Respondents. 

P. Lartd Beveme Act (III of 1901) s. 86— 
propnetarytenant^Order fixing rent based on agree- 
mentt whether binding on heirs ot iemnt 

An order fixing the rent of an ex-proprietary hold- 
ing is binding on the heirs of the ex-proprietary 
tenant even If it merely adopted an agreement bet. 
ween the landlord and the ex-proprietary tenant, 
[p. 860, ool. 1 J 

JBar Brasad ▼. Khaeanf 6 Ind. Gas. 441 ; 18 A. L. 
J. 684 : 3 U. P. li. R. (A.) 981, followed. 

Second appeal against the decree of the 
Additional District Judge of Meerut, dated the 
22nd April 1922. 

Mr. P. L. Banerji, for tho Appellant. 

JUDGMENT . — ^Tho facts of the case are 
briefly these. One Attar Singh was tho pro- 
prietor of certain lands, sir and non sir. He 
made a mortgage in favour of the appellant, 
who was the plaintiff in the suit out of which 
this appeal has arisen. The appellant asked 
for rent being assessed over the sir lands 


which became, by the fact of mortgage, the 
ox-propriotary tenancy of Attar Singh. It 
appears that Attar Singh and the appel- 
lant agreed as to tho amount of rent to bo 
paid by tho former. An order was passed by 
the Court under section 36 of the Land 
Revenue Act. It examined tho patwari beard 
tho sulalmama and ordered that for 10 bighas 
6 hinioas land, for which the rent is now claim- 
ed, a sum of Rs. 101-7 bo fixed as the rent. 
It fixed another sum with respect to certain 
other lands in which Attar Singh had no 
interest as an ex- proprietary tenant. Attar 
Singh is dead. The appellant instituted tho 
suit against his two brothers who are the 
recorded tenants, on the death of Attar Singh 
and also made Attar Singh’s daughter Musam- 
mat Gaindi a party. In tho Courts below iti 
was recognised that Musammat Gaindi had no 
interest and she never oontostod tho suit. In 
this Court no notice was served on Musamma 
Gaindi and so far, therefore, as she is con- 
cerned, this appeal must fail. 

Tho Court of first instance found that the 
defendants applied for abatement of rent and 
tho rent was reduced to the sum of Rs. 37 
and odd. This order, however, was to take 
effect from 1329 F. and did not affect the 
presont suit which was for the years 
1325-1327 F. The learned Assistant Col- 
lector held that the compromise on 
which the order of tho Assistant Collector 
fixing tho rent was passed was an unfair com- 
promise and had been obtained by exercise of 
undue influenc?. He decreed the suit with 
respect to a very small sum. Indeed, he 
accepted a certain amount as the rent for tho 
land which had been recorded before the rent 
was fixed. 

On appeal the learned District Judge was 
practically of the same opinion as tho learned 
Assistant Collector. Ho held that it was 
necessary to protect the ex-proprietary tenants 
against their own folly. 

In appeal, which is unfortunately not 
opposed in this Court, it has boon argued that 
tho order fixing the rent, so long as it stands, 
is binding on the parties and their successors 
and it did not lie within the province of the 
Court below to question the validity of it. 
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It has nob been alleged that the order 
fixing the rent was obtained by means of 
fraud or that the Court which fixed the 
amount was of incompetent jurisdiction. That 
being so, the order which was passed between 
the parties is binding, even if it be the case 
that it merely adopted an agreement between 
the landlord and the ex-proprietary tenant. 
We have, however, the fact that the patwari 
was also examined in the case, though it is 
nob clear on what point. This view was taken 
by this Court in the case of Har Prasad v. 
Khazan (1). 

I accordingly hold that the defendants res- 
pondents Nos. 1 and 2 are bound to pay accor- 
ding to the rent fixed by the Assistant Collec- 
tor on 8th December 1917. 

The result is that the appeal is allowed, 
decrees of the Courts below are set aside and 
the suit stands decreed against the respond- 
ents Nos. 1 and 2 alone with costs throughout 
which, however, will nob include the costs in 
this Court because the appeal was unoontest- 
ed. The suit will stand dismissed against 
respondent Musamamt Gaindi. 

Z, K. Appeal allowed. 

(1) 57 lad, Oae. i41 ; 18 A. L. J. 684 ; 8 U. P. L 
B. (A). 231. 


LAHORE HIGH COURT. 

Civil Revision No. 367 of 1923. 

January 22, 1924. 

Present ; — ^Mr. Justice Moti Sagar. 

NAND KISHOBE and others— 
Plaintiffs— Petitioners 
versus 

SARDAR NARAIN SINGU AND others— 
Defendants— RE sroNDENTS. 

Civil rrotidurc Code {Ad V of 1908) s. Ub^Bengal 
EegulationiXYII of 1 ^ 06 )- District Judge, whether 


acts judicially ^Revision^Itemcdy, other, open'—Inter^ 
fcrence by High Court. 

The fanolionB to be exeroieed uodet Bengal Regu- 
lation XVII of 1806 are mlniRterial and not judicial, 
but a.Distclot Judge asaumea judicial fnnotions when 
he prooeeda to determine whether he haa or haa not 
the juriadiotion to iaauo a notice under the Regula- 
tion and hia order ia, therefore, open to revision. But 
where the aggrieved party haa a right of suit, the 
High Court will not interfere with the order in 
reviaion. [p. 852, ool. L] 

Where an order ia based on the merits of the oaae, 
though in tha exeroiae of a juriadiotion wrongly 
aaaumed, and it la not ahown how the aggrieved 
party will be unfairly prejudiced by being made to 
reaort to a suit, the High Court will refuse to 
interfere in revision, [p. 862, ool. 2.] 

Ponnuranga^i Pillai v. Lai Khan Sahib, Ind, 
Oaa. 848 followed 

Petition under section 44, Act VI of 1918, 
the Punjab Courts Act, against tho deci- 
sion of the District Judge, Delhi, dated the 
23rd F'ebruary 1923. 

Mr. Shamair Chand, for the Petitioners. 

Bakbshi Tek Chasid, for the Respondents. 

JUDGMENT. —This is an application for 
revision of an order passed by the District 
Judge of Delhi in a proceeding under Begula 
bion XVII of 1806. The facts are briefly 
these ,— 

The petitioners, who are residents of Shah- 
dara, own some landed property in the village 
Mandauli which was formerly a part of the 
United Provinces of Agra and Oudh. In 1920 
they mortgaged this property to the respond- 
ent Sardar Narain Singh by way of condition- 
al sale for a sum of Rs. 1,50,000. The 
mortgage not having been redeemed within the 
stipulated period, Sardar Narain Singh applied 
to the District Judge for the issue of a notice 
for foreclosure under Regulation XVII of 
1806. The notice having been served upon 
the petitioners they appeared before the Dis- 
triot Judge and filed certain objections. Their 
main objection was that Regulation XVII of 
1806 was nob in force in the village Mandauli 
and that the issue of the foreclosure notice 
under the Regulation was, therefore, clearly 
illegal Now, Delhi was constituted as a 
separate Province under Government Notifica- 
tion No.911, dated the 17th of September 1912. 
In 1912 an Act, called tho Delhi Laws Act, 
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(XIII of 1912), was passed by which all Laws 
and Regulations in force in the Punjab were 
made applicable to that Province. In 1916 
certain villages, in which the villageJof Man- 
dauli was also included, were taken out of the 
Meerut District and added to the Delhi Pro- 
vince. By Act VII of 1915 the Delhi Laws 
Act of 1912 was extended in its entirety to 
this added area with this reservation, however, 
that certain enactments, which are specihed in 
Schedule III to that Act, were ordered to 
remain in force as before in this new territory. 
One of the enactments specified in Schedule 
III was the Transfer of Property Act (1882). 
Now, section 2 of the Transfer of Property 
Act provides that “ in the territories to which 
this Act extends Regulation XVII of 1806 
will not apply but shall be considered to have 
been wholly repealed.*’ The petitioners* con- 
tention before the learned District Judge was 
that, as the Transfer of Property Act still 
continued to be in force in the village Man- 
dauli, the Regulation aforesaid was not applic- 
able, and that consequently he had no juris- 
diction to issue a notice of foreclosure. The 
learned District Judge disallowed the objec- 
tions, holding that the Regulation of 1806 and 
the Transfer of Property Act were both in 
force in Mandauli and that the procedure 
followed by the mortgagee was, therefore, not 
illegal. 

Against this decision the mortgagors have 
come up in the revision to this Court, and it 
has been contended on their behalf that the 
order passed by the learned District Judge is 
wholly without jurisdiction and that his opinion 
that both the Regulation and the Transfer of 
Property Act are in force in the added terri- 
tory is erroneous. A preliminary objection has 
been taken by Bakhshi Tek Chand that the re- 
vision is not competent inasmuch as the order 
which is sought to be revised, has not been 
passed by the learned District Judge in his 
judicial capacity. It is further contended that 
it is not the practice of this Court to interfere 
in revision when another remedy is open to an 
aggrieved party. It is pointed out that the 
petitioners may challenge the validity of the 
notice either in a suit for redemption or in a 
foreclosure suit which the mortgagee may 
bring against them after tbe year of grace has 
expired. 


The first contention, in my opinion, has no 
force. It is true that the functions to bo 
exercised under the Regulation are ministerial 
and not judicial ; but there can also be no 
doubt that a District Judge assumes judicial 
functions when he proceeds to determine whe- 
ther he has or has not the jurisdiction to 
issue a notice. In Gulah Singh v. Karam (1) the 
District Judge refused to issue a noitce under 
Regulation XVII of 1806, holding that the 
mortgage-deed propounded was not a mortgage 
by conditional sale and, therefore, not within 
the scope of the Regulation. An application 
for the revision of this order was made in the 
Chief Court, and it was held, on the authority 
of Hazari Lai v. Kheru Bai (2), that the order 
was open to revision. The learned Judges 
observed as follows while disposing of this 
question : — 

It would be anomalous if a mortgagee had 
no remedy where the District Judge bad 
refused to act in accordance with law, as in 
the present case, without any apparent justi- 
fication, The functions to be exercised under 
the Regulation are no doubt ministerial rather 
than judicial — but wo consider that a District 
Judge assumes judicial functions when he 
proceeds to construe and interpret the docu- 
ment presented as a mortgage by conditional 
sale, and that at least in such case his pro- 
ceedings are open to revision if he declines 
jurisdiction on clearly erroneous grounds.'’ 

The facts of the present case, in my opinion, 
are in no way distinguishable from those of 
the case cited above. In the present case the 
learned District Judge, instead of construing a 
document, has construed a certain Act of the 
Legislature and the contention is that his 
proceedings are open to revision inasmuch as 
he has assumed jurisdiction on clearly 
erroneous grounds. 

In Sanmant v. Dya Bam (S), the mortgagors 
tendered a certain sum of money to the 
District Judge as being all that was due on a 
mortgage made by their predecessor-in-title. 
Notice was issued by the District Judge to the 

(1) 119 P. R. 1692. 

(2) 3 A. 676; A. W. N. (1881) 41; 2 Ind. Deo. (N.S.) 
S67. 

(8) 107 P. B. 1890. 
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representatives of the original mortgagee who 
appeared and contended that a much larger 
sum was due to them than that admitted 
by the mortgagors. The District Judge 
summarily tried the question and ordered 
redemption on payment of the sum admitted 
by the mortgagors to be due to the mortgagees. 
An application for revision was hied against 
this order in the Chief Court on two grounds: — • 
(1) that under section 2 of Eegulation I 
of 1798 the District Judge 'was competent to 
take action in the manner prescribed by that 
Act only when the mortgage was by way of 
conditional sale, and (2) that he had no 
authority to enter upon questions of right that 
may be in dispute between the parties. The 
mortgage was admittedly not a mortgage by 
way of conditional sale but an ordinary mort- 
gage with possession. The Chief Court entire- 
ly set aside the proceedings and held that the 
proper remedy for the mortgagor was by Civil 
suit* in the ordinary form for redemption of 
mortgage. It will be observed that in this 
case the District Judge had assumed iurisdic- 
tion on clearly erroneous grounds, and, though 
it was held ithat the functions of a District 
Judge acting under the Eegulation were minis- 
terial and not judicial yet the proceedings 
were set aside ' obviously on the ground that 
he had assumed jurisdiction which was not 
vested in him under the law. I do not, there- 
fore, think that there is any force in the first 
ground and I overrule it. 

The next ground, however, appears to be 
fatal and must be upheld. It is admitted by 


Mr. Shamair Chand that a suit for redemp- 
tion certainly lies, but it is urged that such a 
suit would cost a great deal of money which 
his clients are not in a position to afford. He 
further argues that if his clients were to 
wait till a suit is instituted against them by 
the mortgagee, the year of grace would expire 
and if in that suit the question of the validity 
of notice is decided against them their right 
of redemption would be gone and the property 
mortgaged which is of considerable value will 
be lost to them for ever. In my opinion none 
of these reasons are sufficient to induce me to 
depart from the ordinary rule that, where an 
applicant has other rem^ies by way of suit or 
otherwise, the intervention of the High Court 
under section 116 of the Civil Procedure Code 
is not called for. It has been held in Pon«- 
rangam Pillai v. Lalkram Sahib (4) that 
where a Court's order is based on the merits 
of the case, though in the exercise of a juris- 
diction wrongly assumed, and where it is not 
shown how the party aggrieved will be un- 
fairly prejudiced by being made to resort to a 
suit, the High Court will refuse to interfere in 
revision. This case, in my opinion, is exactly 
in point, and I decline to interfere on the revi- 
sion side. 

The result is that the petition fails and is- 
dismissed. I make no order as to costs. 

z. K. Petition dismissed, 

(4) 87 Ind. Oaa. 848. 
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CALCUTTA HIGH COURT. 

Appeals fbom Appelt,ate Dbcbbes 
Nos. 1642 AND nOO OB 1920. 

January 23, 1924. 

Present : — Mr. Justice Bankin, and 
Mr. Justice M. N. Mukerjee. 

OHITPORB GOLABARI Co., Ltd.- 
Appellant 

versus 

GIRDHARI LAL SBROGI and othebs - 
Respondents. 

Landlord and tenant—Bent, mil for, questions of title 
whether rek'Vant — Res judioata — Appi'al — Decision in 
Appellate Court confUied to one ground'- Other grou^ids 
whetJier matters of estoppel 

There is no rale of law that in a rent suit questions 
of title which require to be determined should not be 
determined, although generally questions of title 
between the plaintiS and third persons are not strict- 
ly relevant in a rent suit. [p. 864, col. 2.] 

In a rent suit the question of the relationship of 
landlord and tenant subsisting between the parties 
and the question of the plaintifl's or anybody else*a 
title are dietinot questions, [p. 354, ool. 2.] 

When a case is taken from one Oourt to another on 
appeal and is finally disposed of on a particular 
ground, that ground alone and no other, is matter of 
estoppel by record between the parties, althongh 
other grounds may have been relied upon by the trial 
Oouit. [p. 866, ool. 2.] 

Appeals against decrees of the Subordinate 
.ludge of Howrah, dated the 28th February 
1920. 

Babu Brojolal Ghuckerlnittrjy for Dr. Dwar- 
kanath and Babu Gour Mohan Dutt, for 

the Appellant. — -The plaintiff brought this 
suit for declaration, that the plaintiffs were 
entitled to a 12-annas share of the lands 
of the Kha schedule and included in the 
Ka schedule of the plaints in the two suits. 
In the plaint the plaintiffs traced their 
title from a kahuliyat dated 1872. The 
plaint lands subsequently were occupied 
by one Haridban Dutta, as a ticca tenant 
under the plaintiff’s prodecessors-in-interest. 
In one of the paragraphs of the plaint it 
was stated that although the plaint lands 
were not included with the title-deeds of 
the defendants, they included those lands 

I 0-45 


within their Factory walls and possessed the 
same in order to deprive the plaintiffs of 
their just rights. 

There were altogether sixteen issues, mostly 
on the question of title, hut subsequently, by 
a petition the plaintiffs amended the plaints 
by omitting their prayer for declaration of 
their title. A fresh issue (the 17 th) was then 
raised, namely, does the relationship of land- 
lord and tenant subsist between the parties 
in respect of the lands in suit.” 

My first point is that all the issues as 
made originally were really issues of title. It 
was only at the last stage, the issue about 
landlord and tenant was raised. Although 
the suit is ostensibly one for rent, it was 
framed to be really a title-suit, in which 
case, the valuation being over Bs. 1,000, the 
Munsif would have no jurisdiction over it. 
Upon the plaint itself this could not be a suit 
for arrears of rent but one for damages as 
against a trespasser. As a result, I was depriv- 
ed of my right of first appeal before your Lord- 
ships. Although the relief claimed is small, yet 
if the suit is really a suit for establishment of 
title and ejectment the jurisdiction should bo 
ousted. Such indirect methods are not allow- 
able. Reads Deokali Koer v. Kedar Nath (l). 
Here also he has sued for rent and he is really 
seeking a declaration of a much important 
nature. He wants my ejectmenii by these 
tactical methods. Some of the findings are not 
necessary for disposal of the rent-suits at all. 
He enumerated them. 

As to the question whether questions of 
title could be gone into in a rent- suit Lodai 
Mollah V. Kally Das Boy (2) is a comprehen* 
sivo case. The mischief which is done in 
allowing important matters to bo agitated 
ostensibly in suits for rent, is also discussed 
there. A great mischief that has been done to 
my client is great because in any subsequent 
litigation he may be greatly prejudiced and 
embarrassed by this decision of those issues. 

On reading the plaint it becomes apparent 
that scope and frame of the plaintiffs' suit has 
been completely misunderstood. The Courts 
have made out a case for the plaintiff which 
plaintiff did not make himself. 

(1) 16 lad. Oas. 427; 89 0. 704, at p. 707. 

(2) 8 0. 288 : 10 0. Ii. R 581 ; 4 Shome L. R. 276 ; 
4 Ind. Deo. (N. 8.) 162. 
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As regards the TliekaSt they have not been 
properly proved. The only presumption under 
s. 90 Indian Evidence Act is that a document 
which is 30 years old is signed by the person 
by whom it is purported to be signed. The 
collection papers may come as substantative 
evidence under section 32 (2) but only on proof 
that these are kept in« the ordinary course of 
business. This cannot be presumed but must 
“be proved. Beads Umed Ali v. Habihullah (3). 
These collection papers are the principal 
support of the plaintiffs* case. The pre- 
sumption of their being written in due 
course does not arise at all. My submissions, 
therefore, are that the suit in the present 
form is not maintainable, that it was without 
jurisdiction and should be confined to issue 
of relationship of landlord and tenant. 

Babu Mcihendra Nath Boy^ with Babu Bhu- 
pendra Kumar Ohose^ for the respondents: —The 
Court of Appeal below held that the collection 
papers were genuine and they proved payment 
of rent. Their custody has been proved. The 
death of persons who wrote those papers has 
also been proved. There may be one loose 
sentence in the judgment of the learned 
Judge. My learned friend might take excep- 
tion to the sentence “ written in du(3 course**. 
But the Judge was entitled to accept them as 
true and act upon them. They are undoubted- 
ly admissible as evidence. The question is 
whether they come as substantive evidence 
under section 32 (2), i,e., if the Theka is kept 
in the ordinary course of business. It should 
depend on the document adduced in evidence. 
I am not aware of any case which has gone 
to the extreme length to which my learned 
friends want you to go. 

The question of relationship of landlord and 
tenant involves two questions, (1) that of 
plaintiffs’ title and (2) that of defendants* title. 
These will have to bo gone into unless ad- 
mitted on either side. The rule in 8 Cal. is 
obiter. Both chains of title will have Jbo bo 
enquired into and, of couse, will become 
resjuaicata. There is nothing in law to 
prevent a landlord to seek for such a declara- 
tion, as in this case, as preliminary to the 
substantial relief. The appellant has not at 
all been prejudiced. He has no grievance at all. 

A. c. R. 0. 

(3) 56 Ind. Oaa. 88 ; ^ 0. L J. 68 ; 47 0. 266. 


JUDGMENT. 

Rankin, J. This appeal has been very 
ably and closely argued. The plaintiffs sued 
the Ohitpore Golabari Company, Limited, by a 
suit which, as originally framed, prayed for a 
declaration of the plaintiff’s title in addition to 
a decree for Rs. 33 being the arrears of rent 
due to the plaintiffs in their 12-annaa share in 
certain property. The property actually in 
dispute is the property in Schedule Kha of the 
plaint ; but the property in that Schedule is 
also included in Schedule Ka of the plaint. 
The plaint is an elaborate document and a 
very favourable specimen of the pleadings in 
the lower Courts. It sets out very elaborately 
the history of the plaintiff’s title to the land 
and also of the alleged tenant right of the 
defendants. Objection was taken to a suit 
constituted in that way for declaratory reliefs, 
amongst pther things, on the question of title 
being brought before the learned Munsif 
whose jurisdiction was limited^to Bs. 1,000. 
The learned Munsif, by an order which has 
been criticised for ambiguity, appears to have 
directed that the plaint should be treated as 
amended by omitting the prayer for declara- 
tion of title and he in the end added a 17th 
issue to those already framed which really 
covers in itself the whole ground between the 
parties on the footing that the suit was a mere 
rent-suit. That is, “ does the relationship of 
landlord and tenant subsist between the 
parties in respect of the lands in suit ? ** It is 
quite clear that this suit must now be treated 
as being, from 6rst to last, a mere rent-suit and 
any declaration that can possibly be given in 
the suit must be one wholly ancillary to the 
question of the idefendant’s liability for the 
rent claimed. 

In a rent-suit, there is no rule of law that 
questions of title which require to be determin- 
ed are not to be determined ; but there are 
two reasons why, in general, questions of title 
as between the plaintiff and third persons do 
not require to be determined. The first reason 
is that for a claim to rent as distinct from 
damages mere proof of the plaintiff’s title, is 
not sufficient. The second reason is that the 
plaintiff who as against the third person has 
no title may have a perfectly good claim 
against the tenant whom he has inducted for 
rent. Accordingly, between the landlord 
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and the tenant the question of rela< 
tionship subsisting between them and 
the question of the plaintiff’s or any body 
else’s title are distinct questions though 
they may, for accidental reasons, become en- 
tangled. 

Now, in this case, the learned Judges of 
both the Courts below have utilised the circum- 
stance that the parties had stated in detail 
their differences in the form of numerous is^ 
sues to enable them to deal with the matters 
in dispute under the headings of different is- 
sues. But, in strictness, in such a case as the 
present, the treatment of these questions of 
title arising incidentally as independent and 
substantive issues is wrong. They are 
matters bearing upon the sole issue, the 
question of relationship between landlord and 
tenant. Not all of them wore necessary for 
the decision of the case but most of them 
were necessary and lay absolutely in the way, 
having to be disposed of before the case could 
bo properly decided. In the end, the learned 
Judge of the lower Appellate Court has done 
this : He has traced back the plaintiffs’ title 
to certain people of the name of Santras. He 
has traced back the defendants’ title in res- 
pect of the lands in dispute to a certain 
Haridhan Dutt. He has found that Haridhan 
Dutt in his day did pay rent to the Santras 
for the lands in suit. He has, therefore, 
affirmed the relationship of landlord and 
tenant and has given to the plaintiffs a 
decree for the amount of rent that is the 
plaintiffs* correct proportion of the rent which 
Haridhan Dutt used to pay. In these 
circumstances, Babu Brojolal Chuokerbutty 
who appears for the defendants-appellants 
has taken objections which may be put 
under three headings. He ffrst says that all 
these different issues framed as such and in- 
cidentally decided by the lower Conrts con- 
stitute a grievance to his client because they 
affect his title beyond what was necessary 
and proper in a rent-suit ; and that, as the 
record stands, in any subsequent contest, his 
client will be very much more embarrassed 
by the record in this case than be would 
have been, if the 7th issue had been treated 
as the only issue Now, so far as that is con- 
cerned, it is enough to say that, speaking for 
myself, I am satisfied that there may be, in 
these oircumstanoes, some danger of an in- 


justice. But it has to be remembared 
that when a case is taken from ono Court to 
another on appeal and is finally disposed 
of on a particular ground and that alone, 
no other of the grounds, though relied upon 
by the lower Courts, are matters of estoppel 
by record. In this case, my learned brother 
and I both desire to be plain and emphatic to 
the effect that the issues other than the 17th 
are not proceeded upon by this Court as being 
issues or matters substantially in controversy 
on their own account. We think that the 
only issue was the question of the relationship 
of landlord and tenant and, if that matter is 
made absolutely clear, we can safely proceed 
to dispose of this appeal by considering 
whether the question of the relationship of 
landlord and tenant has been satisfactorily 
determined according to law. 

It was suggested that, in the lower Appel- 
late Court, some observations were made 
against the present appellants by reason that 
they had not shown that they paid rent to the 
alleged third party the Digliapatia Eaj. It is 
quite plain that the correct way to decide this 
suit is to leave out of account altogether any 
question of jus tertii in the Dighapatia Raj and 
it does not appear that the lower Appellate 
Court has proceeded in that respect upon any 
false notion of the true frame of the case. 

Now, the first question to deal with is this. 
It is said that the decision of the Courts below 
really makes a new case for the plaintiffs: 
that, according to the plaintiffs, it would appear 
that the defendants had not purchased, or 
derived title to, the Kha land — the land actually 
in contest, that the plaintiffs’ case was, so it is 
alleged, that the defendants were mere tres- 
passers without title, and that they prayed for 
a declaration of their own title on that basis 
and for a decree for rent by an inconsistency 
in the legal reasoning. Now, I do not so read 
this plaint. As I read the plaint, it is intend- 
ed to mean that the defendants have succeed- 
ed tjp the interest of Haridhan Dutt, that they 
have succeeded to his interest not only in the 
other lands but in this land too but that in 
the defendants’ conveyance, there is conscious- 
ly or else by mistake a recital to the effect 
that the land now in contest is not part of the 
land conveyed. However that may be, when 
the Courts came to examine into the defen- 
dant’s documents, they found that, although 
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iibo earlier dooumontfl did not help the plaintiffs 
in this matter, Ex. 8 coming into force in 1914 
showed that the defendants did purport to take 
an assignment of the land in suit deriving 
title from Haridhan Dutt. In these circums- 
tances, it does not seem to me that there was 
anything to preclude the lower Appellate Court 
from dealing with the rights of the parties 
according to the facts proved on the evidence. 

The last point that requires consideration 
is, I think, more difficult than any of the 
others. It is a question of series of a documents 
called Thekas which were relied upon by the 
plaintiffs to show that Haridhan Dutt paid rent 
to the plaintiffs’ predecessors — the Santras. 
Now, as regards those documents, they were 
contested altogether, that is to say, their 
genuineness was disputed from the beginning. 
It was said that they were manufactured for 
the purposes of this case or some other case. 
It was said that this explained the reason 
why any previous attempt to sue for rent had 
not been made. It was denied that they were 
in the handwriting of the Santras’ Gomasta. 
The documents were objected to when they 
were tendered in evidence and accordingly the 
matter was dealt with by the trial Court which 
found in favour of the documents. In the 
grounds of appeal to the lower Appellate Court, 
which we have scrutinized, we find that ob- 
servations about other particular pieces of 
evidence were made grounds of appeal but the 
question of these Thekas was not mentioned 
specifically there at all in those grounds. 
When the learned Judge of the Court of 
appeal beloW came to deal with the matter, 
an issue (No. 6) was framed by him which 
gives reliable evidence, so far as it goes, of 
the line of argument that the appellants took; 
“ Are the documents used in evidence by the 
plaintiffs fraudulent and collusive and have 
they been wrongly admitted in evidence As- 
suming that the documents referred to are 
these Thekas, the appellants there were rais- 
ing the whole thing over again denying^the 
learned Judge’s right to make any presump- 
tion in their favour under section 90 of the 
Evidence Act and denying the proof of their 
genuineness, in fact, raising the original objec- 
tion in its entirety. The learned Judge has 
been perhaps, a little unhappy in the use 
of the single phrase. He says that the 
Thekas and the counterfoils of rent 


receipts prove beyond doubt that the appel- 
lants’ predecessor paid rent to the Santras. 
He then says : “ It is urged by the learned 
Vakil for the appellants that no reliance should 
bo placed on these papers and that they 
have boon manufactured for these suits It 
is also contended that they have not been 
duly proved ; but I cannot accede to his con- 
tentions.” He then mentions that they were 
used and filed in some other suits long ago, 
that they have respectable appearanco, that 
they are more than thirty years old, and that 
their custody has been proved. Then ho says: 
“ it may be presumed under the law that 
they were written in duo course.” After that 
he goes on to say that it is proved that their 
writers are dead and to deal with the question 
that the writers were the Qomastas of the 
Santras. He also says that some of the 
counterfoils of the dakhilas signed by the 
Santras corroborate particular entries nn the 
Thekas and ho finally says, ** considering all 
this”, I hold that these “ Collection papers 
are admissible in evidence.” Now, Babu 
Brojalal Chuckerbutty says that, if one 
scrutinizes this finding, one cannot get the 
precise finding of fact that these documents 
came into existence in the ordinary course of 
business within the meaning of section 32 of 
the Evidence Act. If that question had been 
specifically raised in the grounds of appeal and 
if one could collect from the learned Judge’s 
judgment that he was really called upon to 
mention specially the question whether they 
were made in the ordinary course of business 
or not, it might be a matter for consideration 
whether his statement that it may be presum- 
ed under the law that they were written in 
due course was sufficiently precise. But the 
facts were these : He was dealing with docu- 
ments whose genuineness was utterly in 
dispute. He found that they were fairly 
numerous, that there were lists of tenants, 
lists of rents realized and all sorts of particulars 
and that they were documents which any 
Gomasta could reasonably be presumed to 
have prepared in the ordinary course of his 
duty. If that particular point had been 
put to him, the learned Judge, who was 
satisfied of their genuineness and content 
to act upon it, must have found that 
they were prepared in the course of the 
business of that proprietor’s estate. I 



VoL. 78] 


INDIAN CA8ESS 


367 


PABASHBAM V, SITARAM 

oannot myself be satisfied that this criticism 
has any reasonable basis. It seems to me 
that it is very hard on litigants at the 
end of a long litigation to bo forced to begin 
all over again merely because the language of 
the learned Judge is not absolutely in terms 
on several points with the relevant sections 
of the Evidence Act. Under section 114, he 
was quite entitled from the circumstances to 
hold that he could presume and would pre- 
sume that the numerous and lengthy docu- 
ments such as these proved in this case to 
have been written by the Gomasta of the 
landlord were written in the ordinary course 
of his duty. In these circumstances, it seems 
to me that it would be wrong to commence 
this litigation over again, practically from 
the beginning for that would be the conse- 
quence, merely because the only phrase used 
by the learned Judge is that it may be pre- 
sumed under the law that they wore written 
in due course. I think, therefore, that this 
appeal fails and must be dismissed. On the 
question of declaration, I think there is suffi- 
cient reason why there should bo no order 
made as to costs. 

Mukherji, J.:— I agree. 

For the reasons given in our judgment 
delivered just now in Second Appeal 1642 of 
1920, this appeal fails and is dismissed with- 
out costs. 

Z. K. ippcais diainisacd. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 646 of 1921. 

September 29, 1923. 

Present : — Mr. Prideaux, A. J. C. 

PABASHBAM and others— Appellants 

versus 

SITABAM— Bespondent. 

Civil I^rocediire Code {Act V o/ 1908)-.O. XXIII, r, 8 
^Compromise dccree-^UnlawJul tems-^ Execution. 

The molusion of an invalid or illegal proviiion in 
a deoree does not validate it and bo far as a deoree 


embodies unlawful terms of a compromise it is 
inoperative and oannot be enforced. Therefore, a con- 
sent deoree direoting the sale of trees which eland on 
agricultural land and cannot be sold apart from the 
land oannot be executed, [p. 858, col 1.] 

Appeal from the order of the District 
Judge, Wardha, in Civil Appeal No. 47 of 
1921, dated 27tb July 1921. 

Mr. V. V. Ghitale, for the Appellants. 

Mr. M. K. Padhye, for the Bespondent. 

JUDGMENT. -In a Civil suit between 
the parties a consent deoree was passed on 
6th March 1919 ordering the defendants to pay 
Es. 200 to the plaintiff stating that Es. 500 
shall be paid on the corresponding day next 
year with interest at 1 per cent, per mensem 
and in default of payment one pie malguzuri 
share of Mouza Surgaon and an 8- annas share 
in 25 mango trees in sir field No. 218 of the 
same village were to be sold by auction. The 
defendants applied to the Court, stating (1) 
that interest had been charged on Es. 200 
though it was not ordered to be paid in the 
decree and that this interest should be dis- 
allowed; (2) that field No. 218 is air and the 
mango trees therein are held in the same 
right ; they are not, therefore, liable to be auc- 
tioned and should, therefore, be released from 
the sale; (3) the crops were bad and the 
Es. 823-4-0 claimed in execution could not be 
paid at onoe. Instalments were asked for; (4) 
interest at 1 per cent, has been charged, it 
should be 0-8-0 per cent., which is the Court 
rate. 

The executing Court found that no interest 
on Es. 200 was allowable. As regards the 
second point the »ludge writes ; — 

On point (2), under the ruling in the case 
of Sukhnandan v. Manak Chand (1), the 
trees which stand on agricultural land 
cannot be sold apart from the land. The 
trees can be sold along with the land on 
which they stand if the land is saleable. 
Sir land is not saleable and the trees 
oannot be sold. I hold that the charge 
itself, though specified by an agreement 
of the parties is illegal and the property 
oannot be sold apart from the land. I 
have out the trees. The malguzari share 
only will be sold.’* 

(1) 10 lad. Cm. 478 ; 7 N. L. B. 68. 
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The matter was taken in appeal to the 
Court of the District Judge, Wardha, who 
holds that section 97 of the present Tenancy 
Act is no bar to the sale of the trees. The 
decree was based on a private compromise bet- 
ween the parties and was registered and had 
to be executed. The judgment concludes : — 

“ Under any circumstances, therefore, the 
lower Court could not refuse to execute 
the decree by sale of proprietary rights 
in half the share in the mango trees 
standing on the said sir land.” 

The case was remanded. 

It is here contended that, though the pro 
prietary rights of the malguzar in the dr land 
and the trees standing thereon can be sold, 
yet khas possession of the same cannot be 
given to the decree-holder ; that under 
section 46 of the Tenancy Act XI of 1898 he 
who loses his sir land as proprietor becomes 
automatically an occupancy tenant of the 
land ; and it is argued that trees standing in 
sir land are held in the same right as the 
land itself, and section 97 of the present 
Tenancy Act which was in force when the 
defendants’ application was hied states ; — 
** Trees standing in any land shall not be 
attached in execution of a decree or order of a 
Civil Court unless the land itself is attached,*’ 
is a bar to the execution of the decree. 

It seems to me settled law that the inclu- 
sion of an invalid or illegal provision in a 
decree does not validate it. In Lakshmana- 
sivami IJaidu v. Eangamma (2), it was held 
that a Court has no jurisdiction to pass a 
decree on a compromise unless it was a law- 
ful compromise and that any terms of a con- 
tract which are opposed to public policy are 
invalid and will, therefore, not be enforced by 
the Courts, and, so far as a decree embodies 
unlawful terms of a compromise, it is inopera- 
tive and will not be enforced. In Bamasami 
Naik V. Bamasami Ghetty (3), it was enunciat- 
ed that the transfer of a bare expectancy was 
a nullity under section 6 (a) of the Transfer 
of Property Act and the prohibition in that 
section was based on principles of public 
policy and the Court cannot allow such trans- 
actions to be effected by a consent decree. 

W 26 M. 81. 

(8) 80 M. 206 ; 17 M. Ii. J. 201 ; 2 M. L. T. 167. 


The decree in the present case seems to me 
invalid. It deals with trees standing on sir 
land, trees which could not be attached and 
sold in execution of the decree. The condition 
in the decree that the decretal amount should 
bo recovered by sale of the mortgaged proper- 
ty was, therefore, inoperative. The argument 
that bhe decree makes the money a charge on 
the property does not, in my opinion, affect the 
case. The parties have inserted in their 
decree a condition which cannot bo carried 
out and the executing Court was right, in my 
opinion, in refusing to enforce that portion of 
the decree. The proprietary rights in the trees 
can of course be sold but possession of those 
trees cannot be transferred to the auction-pur- 
chaser for they form part of the land of 
which the ex-proprietor is an occupancy 
tenant. 

I set aside the order of the lower Appellate 
Court and restore that of the executing Court 
with the exception as to sale of the proprie- 
tary rights in the trees. This appeal succeeds, 
but, looking to the circumstances of the case, 
I think it just that parties should bear their 
own costs. 

G, R. T>, AvpSid allowed, 

S. D. 


ALLAHABAD HIGH COURT. 

Civil Be vision Application No. 7 of 1923. 

January 29, 1924. 

Present : — Mr. Justice Walsh and 
Mr. Justice Ryves. 

PANDIT PITAMBAB LAL- 
Opposite party 

versus 

DODEB SINGH— Petitioner. 

Civil Procedure Cede {Act V of 1908), 0. JX rr. 8, 9 
18 — Ex parte decree, application to set aside, dismissal 
of, in default^Fresh application, whether maintain* 
able^ Application for restoration, whether lies. 

Where an application to set aside an ex parte decree 
ifl dismissed in default, a fresh application for the 
same purpose is maiatainable. 

Bipin Behari Saha v. Ahdul Barik, 86 Ind. Oas. 
618 ; ii G. 96 : 24 Q. L. J. 446 ; 21 0. W. N. 80, relied 
on. 
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Order IX, t. 9 of the GWil Prooedura Oode has no 
applioability to an applioation to set aside an ex paitc 
deoree which is dismissed in default. 

Civil Revision from an order of the 
Munsif of Fatehpur, dated the 2nd December 
1922. 

Mr, Damodar Das, for the Applicant. 

The opposite party was not represented. 

JUDGMENT. — This revision has been 
referred to a Bench of two Judges by Mr. 
Justice Mukerji. The reasons for his refer- 
ring it are contained in the revision order of 
the 9th of January 1924, and are as 
follows : - 

“ The question raised in this revision is 
whether an application for restoration, which 
was dismissed for default, that application 
itself being one for the restoration of a suit 
which was decided ex parte, can lie. 

“ On this point there seems to be no authori- 
ty of this Court, The Calcutta High Court, 
in the case of Bepin Bihari Saha v. Abdul 
Barih, (1) and the Patna High Court, in the 
case of Ramghulam v. Shco Deonarain Singh 
(2) have taken contrary views. 

“ In view of the importance of the question, 
I refer it to a larger Bench. The second 
question involved in this application is much 
easier to doc’de. But as the more important 
question is to be decided by a larger Bench 
both the questions may be put up before that 
Bench.” 

We prefer the Calcutta view on this simple 
ground. Although the application is called an 
application to restore the applioation to set 
aside the ex parte deoree, which applioation had 
itself been dismissed for default, it really is an 
application to set aside the ex parte deoree, 
and it may be treated as such. To quote the 
judgment in Bipin Bihari Shaha v. Abdul 
Barik (1), “ the application may bo treated as 
an original application although no fresh 
parties are interested in the case. The pro- 
ceeding is initiated by an application which 
has to be numbered as a separate miscella- 
neous case.” If it is treated as an applioa- 
tion to restore a previous applioation, we 
agree with the Patna view that O. IX, r. 9 

(1) 85 Ind. Oafl. 618 ;i4i 0. 950 ; 34 0. L. J. 446 ; 
81 0. W. N. 80. 

(3) 51 Ind. Oas. 153 ; 4 P. L. J. 387. 


cannot be construed so as to apply to such 
an applioation. The practical objection raised 
to the view which we take, namely, that in 
this event a litigant may go on for ever and 
apply to restore in an uninterrupted stream 
of unsuccessful applications, is met by the 
fact, as Mr. Damodar Das points out, that 
such an application must be made within 30 
days of the deoree on the date when the 
decree becomes known, and that, if it is 
not so made, it is barred by Statute. 
It may be that if that point had been 
taken, this application would have been 
so barred. But that is not the point on which 
it was referred to us. On the second question, 
it is obvious from the arguments of the 
plaintiff’s Vakil, that the applioation, of which 
complaint is now made, was notified to the 
plaintiff. I^he defendant has been put on 
terms. It is a small matter of Es. 55, and 
we are satisfied that no injustice has been 
done by the order which would require the 
case to bo reheard. The application is dis- 
missed. 

z. K. Application dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civil Appeal No. 8 of 1922. 

July 19. 1923. 

Present : — Mr. Wazir Hasan, A. J. C., and 
Mr. Cuming, A. J. C. 

SH. RAUNAQ ALI and others — 
Plaintiffs —Appellants 

versus 

S.» NAZIR HUSAIN and others — 
Defendants — Respondents. 

Benami transaction^Fraudulent purpose^ Proper^ 
ty, whether can he recovered-- Adverse possession^Con* 
struciive trust, 

* A patty guilty oi entetiug into a fraudulent con- 
tract ia entitled to reoover the property oonyeyed to 
the other party under auoh a oontraot provided the 
fraudulent purpose of the oontraot has not been exe- 
cuted. [p. 361. ooi. 2 ] 

To enable a fraudulent confederate to retain 
property transferred to him In order to effect a fraud, 
the oontemplated fraud must be effected ; then, and 
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thou alone, doee the fraudulent grantor or giver lose 
the right to olaim the aid of the law to recover the 
property he has parted with. [p. 862, ool. 8.] 

Oaee-law diaoussed. 

Piaintifia' father conveyed oertain property to the 
defendant in order to defraud hia oreditora. Sub- 
aequently, the property waa attached be a creditor 
of the tranaferor in execution of a decree obtained 
by him againat the latter, but it waa leleaaed 
on the objection of the defendant. Several years 
later, plaintifla sued to recover the property from 
the defendant on the ground that the transfer ^by 
their father in favour of the defendant was fictitious: 

Ueldt that the property having been transferred to 
the defendant to efieot a fraudulent pnrpoae, and the 
ocntemplated fraud having been carried out plaintiffs 
could not recover the property from the defendant. 
Where property is ostensibly transferred by one per. 
son in favour of another under an arrangement that 
the latter shall hold possession of the property for 
the benefit of theiformer, the arrangement gives rise 
to a constructive trust and the transferee is bound to 
hold the property In trust for the transferor and not for 
any benefit of his own. [p. 864, ool. 1.] 

Gur Narayan v. 8heo Lai Singh, 49 Ind. Oas. 1; 46 
0. 666 ; 17 A. L. J. 66 ; 86 M. L. J. 68 ; 9 L. W. 
886 ; 28 0. W. N. 521 ; 1 U. P, L. R. 1 (P.O.) ; 12 
Bur. L. T. 122 ; 46 I. A. 1. (P. 0.), relied on. 

In such a case no question of adverse possession 
by the transferee can arise until he does some overt 
act to the knowledge of the transferor indicating an 
unequivocal intention to hold the property for his 
own benefit. 

First appeal against the decree of the 
Subordinate Judge, Bara Banki, dated the 
18th October 1931, 

Mr. Wasim, for the Appellants. 

Messrs. Mahashir Husain, A. P. Sen, and 
M, A. Khan, for the Respondents. 

JUDGMENT. — This is a plaintiffs* appeal 
arising out of a suit in ejectment in respect of 
the entire village Baraiyan, Pargana Dewa, 
Tahsil Nawabganj, District Bara Banki, which 
was dismissed by the Court of the Subordi- 
nate Judge, of Bara Banki on the 18th Octo- 
ber 1921. 

The grounds of the olaim are that the 
village in suit belonged to Mansab Ali, who 
was heavily indebted ; and that with a view 
to save it from his creditors he executed a 
fictitious sale-deed on the 27th March 1879 
in respect of that village in favour of defend- 
ant No. 1, Syed Nazir Husain, who was Man- 
sab Ali*s sister’s son and a minor on the date 
of the sale but that "Mansab AH’* himself 


remained in proprietary possession and enjoy- 
ment thereof during his lifetime and he alone 
used to be benefited by the income arising 
from the village.’* (Paragraph A of the 
plaint). Mansab Ali died on the 14th March 
1908. The plaintiffs Nos. 1 to 3 are his sons 
and the plaintiff No. 4 is the purchaser of a 
12-anna8, share from the aforesaid plaint- 
iffs. For some time after the death of 
Mansab Ali the defendant No. 1 " continued 
to pay the profits of the village to plaintiffs 
Nos. 1 to 3, but thereafter he did not pay a 
single farthing.** The defendants have wrong- 
fully deprived the plaintiffs of their rights : 
hence the suit. (Paragraphs 6, 7 and 10 of 
the plaint). Mutation of names was effected 
in favour of Nazir Husain in pursuance of the 
deed of the 27th March 1879. In the year 
1895 and at the instance of Nazir Husain a 
12-annaB* share of the village was entered in 
the names of Altaf Husain, Dildar Husain 
and Ashfaq Husain, brothers of Nazir Husain, 
in equal shares in the revenue papers. The 
remaining four-annas’ share was retained in 
the name of Nazir Husain. Altaf Husain, 
Dildar Husain have since died. Ashfaq 
Husain is defendant No. 2 and Afzal Husain 
is the minor son of Altaf Husain, decea- 
sed, and is defendant No, 3 in the suit. 
Defendant No 4 is a mortgagee in possession 
of the 4- annas' share of Nazir Husain, Defen- 
dant no 5 is a mortgagee of defendant No, 2. 
The other defendants wore merely pro f<yrma 
parties to the suit. 

So much of the defence as is relevant to 
this appeal is that the sale-deed of the 29th 
March 1879 was not a fictitious transaction ; 
that the suit is barred by limitation ; that the 
defendants Nos. 1 to 3 have been in adverse 
possession for more than 12 years, and that 
on the plaintiffs’ own case the deed in question 
was executed by Mansab Ali with the object 
of defrauding his creditors of their just dues, 
and, the said object having been attained, the 
plaintiffs as the heirs of Mansab are not 
entitled to recover the property in suit. 
There were other defences to the suit with 
the result that no less than 14 issues were 
settled for decision. The learned Subordinate 
Judge decided the following issues only : — 

(1) (a) Was the sale-deeA dated 27th March 
1879 a fictitious transaction as alleged 



VOL. 78] 


INDIAN OA8ES 


361 


RAUNAQ ALI V, NAZIR HUSAIN 

in para 4 of the plaint and did Mansab 
Ali remain the real owner ? 

{b) Was it intended to operate as a deed 
of gift in favour of Nazir Husain 

“ 2. Have plaintiffs and Mansab Ali been in 
possession of the village in suit within 
limitation ? 

“ 4 Have any, and, if so what, creditors 
been defrauded by the execution of the 
deed of 27th March 1879 ? If so, what 
is its effect ? 

“ 5. Are the plaintiffs the legitimate sons of 
Mansab Ali ? 

“ 14. Are the claims time-barred and are 
they not maintainable as alleged 

The learned Subordinate Judge has decided 
these issues against the plaintiffs, except issue 
No. 6, on which his finding is that the plaint- 
iffs are the legitimate sons of Mansab Ali, 
and issue 1 (a) with respect to which his con- 
clusion is that the sale-deed of the 27th 
March 1879 is a fictitious transaction and 
“ was made in fraud of the cre,ditor8| and 
also issue 1 {b) on which ho has hold that 
the deed of the 27th March 1879 was 
not intended to and could not operate as a 
deed of gift. As a result of his findings on 
issues 2, 4 and 14 which he decided against 
the plaintiffs, ho dismissed the suit. His 
findings on issues 1 (a) and {h) wore not 
challenged before us in appeal. Wo must, 
therefore, accept them as correct. 

We have only two points to decide in this 
appeal. The first is the effect in law of the 
finding that the sale-deed of the 27th March 
1879 was fictitious and was executed by 
Mansab Ali in fraud of his creditors ; the 
second is the question of limitation which 
involves the question of adverse possession set 
up by the defendants. On both these points 
our conclusions are the same as those arrived 
at by the learned Subordinate Judge. 

As regards the first question, wo start with 
the accepted finding that the rale-deed of the 
27th March 1879 was executed fictitiously for 
the purpose of defrauding the creditors. The 
allegations made by the plaintiffs in paragraph 
four of the plaint clearly constitute the sale 
in question a turpis causa. The fraud which 
Mansab Ali contemplated to efiect is a part of 
the plaintiffs’ case. The first step which the 
I 0-.46 


plaintiffs must take towards the success of 
their claim is to prove the alleged fraud and 
if the rule of law were merely that a party 
who is allegans turpitudinem must fail in a 
Court of Equity we must hold that the plaint- 
iff’s suit could be dismissed on that ground 
alone, but this is obviously not the law. After 
a good deal of confiict in its earlier stages both 
in England and in this country it seems to be 
now well settled law that a party guilty of 
entering into a fraudulent contract would bo 
entitled to recover the property conveyed to 
the other party under such a contract provid- 
ed the fraudulent purpose of the contract has 
not been executed. On the one hand, we 
have the decision of Lindley, Li. J., in the case 
of Scott V. Brown Deering, McNab & Co., (1) 
in which the following proposition was laid 
down : — 

“ Ex turpi causa non oritur actio. This old 
and well-known legal maxim is founded in 
good sense, and expresses a clear and well- 
recognised legal principle, which is not confined 
to indictable offences. No Court ought to 
enforce an illegal contract or allow itself to be 
made an instrument of enforcing obligations 
alleged to arise out of a contract or transac- 
tion which is illegal, if the illegality is duly 
brought to the notice of the Court, and 
if the person invoking the aid of the 
Court is himself implicated in the illegality. 
It matters not whether the defendant has 
pleaded the illegality or whether he has not. 
If the evidence adduced by the plaintifl’ proves 
the illegality the Court ought not to assist 
him. If authority is wanted for this proposi- 
tion it will be found in the well-known judg- 
ment of Lord Mansfield in Holman v. 
Johnson (2). In this case Lopes, L. J., quoted 
a passage from the case of Bcghie v. Phos- 
phate Sewage Co. (3) and the last part of the 
quotation is as follows: — “The plaintiff cannot 
present his case to a Jury without necessarily 
disclosing the unlawful purpose in further- 
ance of which this money was paid.’’ On 
the other hand, there is the decision of the 
Court of Appeal in the case of Taylor v. 
Bowers (4) in which it was held that the 

(1) (1892) 2 Q. B. 724 ; »61 L. J. Q. B. 788 ; 4 R. 
42 ; 67 L. T. 782 ; 41 W. R. 116 ; 67 J. P. 218. 

(2) Oowp. 841. 

(8) (1876) 10 Q. B. 491; 44 L. J. Q. B. 238; 88 
L. T. 470; 24 W. R. 116. 

(4) (1876) Q. B. D. 291 ; 46 L. h Q. B. 89; 84 L. T, 
988 ; 24 W.^B. 499. 
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fraudulent purpose of the transaotion not hav- 
been carried out, the plaintiff was entitled 
to recover the goods with which he had part- 
ed under that transaotion. The case of Symes 
V. Hughes (6) was referred to and the follow- 
ing passage from the judgment of Lord 
Romilly, M. R., was quoted by Cookburn, 
0. J. 

“ Two objections have been raised on behalf 
of the defendant. The first is, that the assign- 
ment was made for an illegal purpose and it 
is said that such being the case, the Court will 
not interfere. I think the correct answer to 
this was given by Mr. Southgate, namely, 
that whore the purpose for which the assign- 
ment was given is not carried into execution, 
and nothing is done under it, the mere inten- 
tion to effect an illegal object when the 
assignment was executed does not deprive the 
assignor of his right to recover the property 
from the assignee, who has given no consider- 
ation for it. It is clear in the present case 
that no harm has been done to any creditor, 
and, in fact, the suit is now being prosecuted 
for the purpose of enabling the creditors to 
recover something.” 

It may be that the inconsistency between 
the decisions in the case of Scott v. Brown, 
Veering, McNab & Co. (1) and in the case of 
Taylor v. Bowers (4) is merely apparent and 
not real. In the former case the fraud may 
be taken to have been carried into effect by 
the mere fact that the purchase of shares in a 
projected company by the defendant with the 
plaintiff’s money which money the plaintiff 
desired to recover by the suit was published 
to induce the public to believe that there was 
a real market tor the shares which, as a matter 
of fact, there was not or the decision may 
have turned on the fact that the illegal con- 
tract was “ indictable for a criminal conspiracy 
at Common Law.” It would appear that 
there is a class of illegal contracts against 
which relief would be granted in spite of the 
fact that the illegal purpose has been partially 
or wholly carried into effect. Contracts against 
public policy would seem to fall in this cate- 
gory, for instance cases of marriage brokage, 
see Hermann v. Gharlesworth (6). Be that 

(6) (1869) 9 Eq. 476 ; 89 L. J. Oh. 804; 22 L. T. 
462. 

(6) (1905) 2 R. B. 123 : 78 L. J. K. B. 620 ; 98 L. 
T. 284 : 64 W. R. 22; 21 T. L. B. 868. 


as it may, the law applicable to the present 
case is settled by the decision of their Lord- 
ships of the Privy Council in the case of 
Petherpermal Chetty v. Muniandi Servai (7). 
in which the cases of Taylor v. Bowers (4) ; 
Symes v. Hughes (6) ; and In re Great Berlin 
Steamboat Go. (8) are referred to as authori- 
ties for the propostion laid down in that case. 
Lord Atkinson, in delivering the judgment of 
the Privy Council, laid down the following 
proposition : — 

To enable a fraudulent confederate to re- 
tain property transferred to him in order to 
effect a fraud the contemplated fraud must, 
according to the authorities, be effected. Then, 
and then alone, does the fraudulent grantor, 
or giver lose the right to claim the aid of the 
law to recover the property he has parted 
with.” 

The question of fact argued ‘in this connec- 
tion by the learned Counsel for the appellants 
is that the purpose of the fraud was not carri- 
ed into effect. The only facts satisfactorily 
proved are as follows : -On the date of the 
sale in question Wala Qadr Wazir Mirza held 
a decree of about Rs. 17,000 against Mansab 
Ali for sale of certain villages. Presumably, 
the decree was on the basis of mortgage. 
Before the sale of the mortgaged property the 
decree-holder took out attachment of the vil- 
lage in suit on the 12th January 1880 
(Ext. B 50). Mt. Zainabunnissa, the mother 
of Nazir Husain, lodged objection on behalf of 
Nazir Husain, who was a minor then, 
to this attachment on the 12th March 
1880 (Ext. B 61). The objection was 
obviously directed against the action 
of the decree holder, who was, therefore, the 
primary opposite party ; but Mansab Ali was 
also made a pro forma party to those proceed- 
ings. The objection was based on the sale- 
deed of the 27th March 1879 which is the 
part of the present suit. It succeeded and the 
village Saraiyan was released from attach- 
ment (Ext. B 52). It is common ground that 
Saraiyan was never attached again either by 
Wala Qadr or by any other creditor of Mansab. 

(7) 85 I. A. 98 ; 10 Bom. L. R. 690 ; 12 0. W. N. 
662 ; 6 A. L. J. 290 ; 7 0. L. J. 628 ; 14 But. L. R. 
108 ; 86 0. 661 ; 18 Ji. L. J. 277 ; 4 M. L. T. 12 ; 4 
L. B. R. 266 (P. 0.). 

(8) (1834) 26 Ch. D. 616; 64 L. J. Oh. 68 ; 67 L. T. 
445. 
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Ali for the purpose of satisfying any debt of 
Mansab Ali. On these facts the learned Sub- 
ordinate Judge has come to the conclusion 
that the purpose of the fraud must be taken 
to have been carried into effect. There is a 
clear authority in favour of this conclusion in 
the case of Banke Behary Dass v. llaj Kumar 
Dass (9). We are inclined to think that the 
decision in the case iust now mentioned falls 
within the principle of the ruling of their 
Lordships of the Privy Council in the case 
of Petherpermal Ghetty v« Muniandi Servai (7) 
cited above and is in accordance with that 
principle. 

The learned Counsel for the appellants, 
however, argued that if Wala Qadr's decree 
was satisfied by Mansab Ali by means other 
than the attachment and sale of the village 
Saraiyan it must be taken that the purpose 
of the fraud was not carried out. We realize 
the force of this contention but we are of 
opinion that the basis of it is wanting. What 
are the facts? The mortgaged property was 
sold under the decree-holder’s application 
of the 20th August 1^83 and a sum of 
Rs. 16,727-9-1 was realized as the sale-proceeds. 
There still remained a balance of Rs. 750-8 11 
principal and Rs. 337 8-0 interest, total 
Rs. 1,088-0-11 as the judgment-debt against 
l^Tansab Ali on the 7th December 1889 
(Exts. B64 and B 65). This balance is not 
proved to have ever been paid to the decree- 
holder either by Mansab Ali or by his succes- 
sor-in-interest. Indeed, there is some evidence 
of a satisfactory character that it was never 
paid. Wala Qadr had assigned this decree to 
Raja Kazim Husain Khan. In the year 1897 
Mansab Ali applied to be declared an insolvent 
to the Court of the District Judge of Fyzabad. 
This application arose by reason of his arrest 
in execution of a Rent Court decree held by 
Raja Kazim Husain Khan against him for a 
trifling sum of Rs. 92 With the application he 
attached two lists : list No. 1, showing the 
property and value of it held by him, and 
list No. 2, showing the debts due from him. 
He verified the contents of this application as 
true to his knowledge and belief. The prop- 
erty mentioned in list No. 1 consisted of a few 
clothes and a few utensils, the total value of 
both being Rs. 10-6-0. In list No. 2 he gave the 

(0) 37 0. 331; 4 0, W. N. 389 ; 14 Ind. Dso. 
(N. a) 158. 


names of his creditors with the amount of debt 
due to each, the total of such debts being 
Rs. 7,692. In this list is mentioned Raja Kazim 
Husain Khan as a holder of a decree of the 
Court of Subordinate Judge of Bara Banki for 
Rs. 6,500. It may be mentioned here that the 
decree of Wala Qadr which Raja Kazim Husain 
Khan had purchased and of which we have 
been speaking, was of the Court of the Subordi- 
nate Judge of Bara Banki. It may be that tho 
figure of 5,500 is a mistake for a smaller 
amount ; but the fact remains that it is not 
shown that Raja Kazim Husain Khan held any 
decree of tho Court of the Subordinate Judge 
of Bara Banki as against Mansab Ali other 
than the one which ho had purchased from 
Wala Qadr. Our conclusion is that on the 
date of the application (Ex. Bl), that is, 29th 
November 1897, Wala Qatlr's decree was not 
paid up in full. We are, therefore, of opinion 
that the fraud contemplated by Mansab Ali in 
executing tho sale-deed of the 27th March 
1879 was carried into effect not only so far 
that theiattachment of the village Saraiyan was 
released on the basis of this deed, but also in 
that it deprived one of his decree-holders from 
realizing a portion of his decree by the attach- 
ment and sale of Saraiyan which was a part 
of his assets and would have been available 
to his creditors, if this fraudulent sale-deed 
had not been executed. 

As regards the second point of limitation, 
an exhaustive argument was addressed to us 
by the learned Counsel for the parties as to 
whether Article 142 or Article 144 of the 
Indian Limitation Act applied to this case. 
We, however, think that it is not necessary to 
decide this question, which, on the facts as 
we find them, becomes merely of an academic 
interest. 

It is perfectly clear that, in pursuance of the 
deed of sale dated the 27th March 1879, 
Nazir Husain was put in possession of the 
village in suit We have already observed 
that his name was entered in the revenue 
papers in place of Mansab All’s. Nazir Husain 
was then a minor and the property was manag- 
ed on his behalf by his father, Muhammad 
Husain. In the petition of objection against 
the attachment of village Saraiyan in execu- 
tion of Wala Qadr’s decree, which was filed 
by Mt, Zainabuniiisa as guardian of her minor 
son, Nazir Husain, the fact that the minor 
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was in possossion was prominently stated and, 
what is of greater Importanoe, is the ground of 
the order releasing the village from^ attach- 
ment. That order is as follows:— “On the 
evidence on record it must be held that Nazir 
Husain has possession. Mauza Saraiyan must, 
therefore, be released. Ordered accordingly. ” 
Further, it is but reasonable to presume that 
Nazir Husain was put in possession of the 
village in furtherance of the design of the 
deed of sale. Then there are repeated ad- 
missions of Mansab Ali, to which we will 
make specific reference hereafter, that he was 
out of possession. We have, therefore, reached 
the conclusion that Mansab Ali divested him- 
self of the possession of the same. We are 
further of opinion that Nazir Husain’s posses- 
sion at its inception was not, and cannot be 
treated to be adverse to Mansab Ali. As bet- 
ween these two persons it must be held that 
the possession of Nazir Husain was not in his 
own right as the real purchaser of the village 
in suit, but under the secret arrangement bet- 
ween them that the ostensible vendee will 
hold possession thereof for the benefit of 
Mansab Ali. This arrangement gave rise to a 
constructive trust and Nazir Husain was under 
an obligation to hold the property in trust for 
Mansab Ali and not for any benefit of 
his own: Gur Narayan v. Sheo Lai Singh (iO). 
This condition of things naturally flows 
from the fact now admitted that the 
object of Mansab Ali in executing the sale- 
deed in question was to defraud his creditors 
without intending in reality to part with his 
proprietary rights in the village: in other 
words, Nazir Husain held the property 
benami for Mansab Ali. But the subsequent 
events and their developments leave no room 
for doubt in our mind that Nazir Husain's 
possession of the village became hostile to the 
proprietary rights of Mansab Ali in that 
property, certainly from the year 1890 at 
latest and continued to be so when the 12- 
annas share of the village passed into the 
possession of the brothers of Nazir Husain 
under the mutation which was effected in their 
favour in 1895 at the instance of Nazir Husain. 
It may be remarked that to this transfer of 
possesion under the mutation Mansab Ali was 

(10) 49 Ind. CsB. 1 ; 46 0. 666 ; I*) A. L. J. 66 ; 
36 M. L. J. 68 ; 9 L. W. 386 ; 23 0. W. N. 621 ; 1 U. 
l\ L. R. 1 (P. a.) 12 Bur. L. T. 122; 46 I. A. 1 (P.O.). 


no party. In the year 1890 three events 
happened successively each of which, in our 
judgment, had the effect of altering the charac- 
ter of Nazir Husain’s possession from friend- 
ly to hostile, but whether each is or is not 
enough by itself to give a start to the adverse 
possession of Nazir Husain against Mansab 
Ali, wo are perfectly clear in our minds that 
the cumulative effect of the three is such. 
We have already observed that Muhammad 
Husain, father of Nazir Husain, was managing 
the property on behalf of the latter during his 
minority. In the plaint it is stated that 
Nazir Husain was about 10 or 11 years old at 
the date of the sale, that is, Maroli 1879. We 
may take this as a fairly accurate statement. 
Nazir Husain was, therefore, of full age in 
1890. Now, the first thing which happened 
in that year is the criminal prosecution of his 
father Muhammad Husain by Mansab Ali 
under sections 406 and 415 of tho Indian 
Penal Code (Criminal breach of trust). 
Muhammad Husain was convicted by the 
Court of first instance, but acquitted by the 
Court of appeal. Mansab Ah gave evidence 
in support of the prosecution (Ex. 6). In 
answer to questions put in cross-examination 
he stated : “ After this case had come on for 
one or two hearings in Court our rasw came 
to an end.” By * our ’ he means that of Nazir 
Husain and himself. It is pretty clear from 
tho same statement that he wanted Nazir 
Husain to reconvey the property to him and 
for that purpose a stamp of the value of 
Rs. 40 was purchased. Apparently Nazir 
Husain expressed his intention to abide by the 
wishes of Mansab Ali, but he disappeared 
soon after without giving effect to them and 
this revealed his determination to keep the 
property to himself. 

The second event which happened was that, 
during the pendency of the criminal proceed- 
ings, Mansab Ali applied for mutation of names 
in his favour. In the deposition mentioned 
above he stated as follows : “ I was desirous of 
getting back the property through the Court. 
I gave a petition to this effect to the Tahsil- 
dar after the institution of this case. Before 
this prosecution was instituted 1 was not 
desirous of getting back the village not 
knowing the accused’s dishonesty.” It is 
manifest from this that Muhammad Husain 
and his son, Nazir Husain, had made it 
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►vious tjo Mansab All that they were going 

keep the property for themselves. We 
ay mentlou here that Mansab AU also 
ated : ** My estate has been managed by the 
lOUsed and others" (Ex. 6). It is agreed that 
ansab All’s attempt to recover possession 
j means of mutation of names in his favour 
iled. 

The third event which happened in or about 
le same year, that is, 1890, was a dispute 
jtween Mansab Ali and Nazir Husain which 
d to proceedings under section 145 of the 
ode of Criminal Procedure. The learned 
ibordinate Judge is of opinion that this dis- 
ite related to the possession of the village 
. suit. We agree with that opinion. Exhibit 
) is a copy of a letter written by Muham- 
lad Hussain to Mansab Ali. This copy was 
otained in the year 1890 and the heading 
lows that the original was tiled in the 
foceedings under section 145 of the Code of 
riminal Procedure, The letter relates to 
illage Saraiyan, which is mentioned therein 
y name ; and it is reasonable to presume 
lat it was tiled in those proceedings by Man- 
fcb Ali, and was accepted by the Court in 
7 idenoe because it was relevant to those 
roceedings. It follows that the proceedings 
slated to village Saraiyan. The learned Sub- 
rdinate Judge refers to some other evidence 
Iso in support of his conclusion. That evi* 
ence is, in our opinion, of doubtful admissi- 
ility. We think that the intrinsic evidence 
irnished by Exhibit 49, coupled with the 
lasonable probabilities surrounding it, is 
ufficient upon which we may base our own 
onclusion in this behalf. To Exhibit 49 may 
e added Exhibit 50, which is also a letter 
ddressed by Muhammad Husain to Mansab 
Ji. The copy now hied was taken in the 
ear 1890, and the heading shows that the 
riginal was a part of the record of the 
iroceedings under section 145 of the Code of 
Jriminal Procedure. We have seen that the 
nutation in favour of the brothers of Nazir 
lusain was made in the year 1895. In 1896 
Mansab Ali was examined as a witness in a 
lase between two persons in respect of certain 
lots of land in village Saraiyan in the Court of 
he Tahsildar of Nawabganj. His deposition 
7a8 recorded on the 25th June 1896. Therein 
le stated as follows : — 

** Nazir Husain is in possession under that 


sale-deed. He does not pay the profits since 
6 or 6 years. He used to do so formerly. 
Litigation, criminal as well as revenue, goes on 
between me and Nazir Husain. I am not at 
all on friendly terms with him. Our dealings 
with one another are not those of relations." 
The reference to the 5 or 6 years takes us 
back to the year 1890, which year, in our opi- 
nion, as we have shown above, gives us the 
land-mark of definitely hostile relations bet- 
ween Nazir Hussain and Mansab Ali. In the 
year 1901 Nazir Husain mortgaged the 4- 
annas share in the village in suit which had 
remained with him after the mutation of 
names of the 12-annas share in favour of his 
brothers in 1895 (Exhibits D2, D4, D5). In 
May 1905 the mortgagee entered into posses- 
sion of that share under a decree of Court 
(Exhibit D8) and is i-till in possession of it 
and is defendant No. 4 in this suit. In 1904 
Nazir Husain’s equity of redemption in the 
said 4-annas share was sold in execution of a 
simple money decree against him and was 
purchased by his father, Muhammad Husain 
(Exhibit B 48). In the years 1903 and 1905 
the mortgagee obtained decrees for profits in 
respect of the 4-annas share against Altaf 
Husain, now deceased, brother of Nazir Husain, 
who was a lambardar of the village since 
1902 if not earlier (Exhibit E9). Altaf 
Husain paid the Government Revenue in the 
Government Treasury for the village in suit 
in his capacity as a lambardar from the year 
1902 to the year 1907 (Exs. B15 to B38). 
On the. death of Altaf Husain, his brother, 
Ashfaq Husain, defendant No. 2, was made the 
lambardar of the village, and he still continues 
to be so. On those materials the conclusion 
at whicli we have arrived is that the posses- 
sion of Nazir Husain and through him of his 
brothers, who came in by virtue of the trans- 
fer under the mutation proceedings of 1895, 
was adverse to Mansab Ali from the year 
1890. The suit is, therefore, barred by limita- 
tion. 

The appellant’s learned Counsel relied before 
us upon a large number of letters (Exs. 9 to 
48) purporting to have been written by Nazir 
Husain to Mansab Ali from time to time. 
These letters, if true, certainly displace the 
finding as to adverse possession but, in agree- 
ment with the Court below, wo are satisfied 
that thoir genuineness is not established. The 
learned Subordinate Judge had dealt with 
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ihom oarefully and exhaustively and 
as the reasons for our opinion in this be> 
half are the same as those of the learned 
Subordinate Judge it will serve no useful 
purpose to repeat them in this judgment. 
We will, however, make a few general obser- 
vations. These letters purport to show that 
Nazir Husain used to pay large sums of money 
to Mansab Ali within each year of his posses- 
sion right up to the death of Mansab Ali 
From the Khataunis Khewats of several years 
on the record it can be safely inferred that 
the net profits of the entire village amounted 
to something between Rs, 600 and Rs. 700 a 
year. The letters, when collected together 
for any particular year, will show that the 
payments amounted to Rs. 900 to Rs. 1,200 a 
year. To this may be added the fact that 
the mortgagee of the 4-annas share was con- 
stantly realizing by decrees of Court his sh are 
of the profits and the further fact that, since 
the year 1895, Nazir Husain had ceased to be 
in possession of the 12-annas share which he 
had transferred to his brothers ; and bis 
remaining 4-annas share was taken posses- 
sion of by the mortgagee in the year 1901, 
We would give here some of the yearly pay- 
ments alleged to have been made under these 
letters. For the years 1895 to 1902 those 
payments are given in the judgment of the 
learned Subordinate Judge except for the year 
1899 in which, according to one of the letters, 
Exhibit 36, Rs. 1,100 were paid. 

1903 Rs. 1,100 (Exs. 26 and, 27) 

1904 900 (Ex. 25) 

1905 „ 1,200 (Exs. 21. 22 and 23J 

1908 ., 1,000 (Exs. 19 and 20) 

1907 „ 1,300 (Exs. 16. 17 and 18) 

These letters, therefore, cannot be genuine. 
In agreement with the learned Subordinate 
Judge we reject these letters (Exs. 9 to 49) 
as not proved. Our finding as to adverse 
possession consequently stands. 

There were two subsidiary matters men- 
tioned at the hearing of the appeal to which 
we may now conveniently advert. Defendant 
No. 3 is a minor. It appears from the pro- 
ceedings of the Court below that one Munshi 
Sajjad Ali, a pleader, was appointed by that 
Court as the guardian ad litem of the minor. 
In the memorandam of appeal to this Courty 
however, the appellants changed the guardian 


of their own accord and put the minor 
under the guardianship of Nazir Husain, 
defendant No. 1. It was, however, agreed 
on all sides at the hearing of the appeal 
that this change has done no barm whatso- 
ever to the minor. We have, therefore, treated 
Nazir Husain as a duly appointed guardian of 
the said minor. If it is necessary to record a 
formal order wo do it hereby, and Nazir 
Husain should be treated to have been 
appointed guardian by us for the purposes of 
this appeal. 

The other matter relates to throe docu- 
ments which are printed in Appendix I of the 
record. They were printed on an application 
made by the appellants to this Court. The 
Court, however, in passing the order for their 
being printed reserved the question of their 
being admitted or not admitted in evidence to 
be decided at the hearing of the appeal. We 
are of opinion that they should not be ad- 
mitted. In the first place, they were not 
mentioned by the learned Counsel for the 
appellants in his agrumonts at the opening of 
the appeal, though they were mentioned in 
reply. In the second place, one of the grounds 
on which the application was based was, that 
they were tendered in evidence before the 
lower Court. This is not borne out by the 
record. Thirdly, the pleadings in the case 
sufficiently indicated the position taken up by 
the defendants in respect of the matter to 
which these documents are stated to relate. 
We refer to paragraph 18 (b) of the written 
statement of the defendant No. 3 which was 
filed on the 2l8t July 1920 ; the plaintiffs' 
evidence was closed on the 23rd February 
1921 and the defendants’ evidence had not 
begun till the middle of May of the same year. 
If the plaintiffs wanted to rely on these 
papers they should have produced them, at 
the latest, before the defendants produced 
their evidence. 

The appeal fails and is dismissed with 
costs. 

2. K. Appeal dismissed. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 466-B of 1921. 

September 5, 1923. 

Present: — Mr. Kotval, A. J. C. 

SHRIRAM -Defendant -Appellant 
versus 

RAJ ARAM AND OTHERS— Plaintiffs — 
Defendants 3 4 -Respondents. 

Hindti Law—Berai — Mayukha or Mitakshara^ 
^^Mitakshara read with May ukha** and other similar 
expressiofis, meaning of. 

In Berar Mayukba predommaiea where it difiera 
from Mitakshara. [p. 3G9, ool. 2.] 

In the'ralio^fl of Nagpur Judicial Gommiasioner’e 
Oourt where expresaioua suoh aa Mitakahara read 
with Mayukha", or '^MUakahara aa interpreted in 
the Bombay Preaidenoy", or "Mitakahara as inter- 
preted in Western India", are used, what ia meant ia 
that, where the Mitakshara and the Mayukha diftar, 
the Mayukha ia to predominate, [p. 36 h, ool. 2.] 

Appeal from the decree of the Additional 
District Judge, Amraoti, dated the 30th Sep- 
tember 1921, in Civil Appeal No. 73 of 1921. 

Mr. B, B. Jaywantt for the Appellant. 

Dr. H, S, Gou)\ and Mr. A, I"". Khare, for 
the Respondent 1 (others ex parte ) 

JUDGMENT. -In execution of a decree 
against defendant No. 2 Kashi Bai, the daugh- 
ter of Mst. Bhulai, deceased, and Kashi Bai s 
husband Bansaji, defendant No. 3, ohriram, 
defendant No. 1, got a house attached and 
sold. Defendant No. 1 Singraji purchas- 
ed it. The plaintiff Rajaram who is 
Bhulai’s son sues for a declaration that the 
house, which he alleges is his ancestral pro- 
perty, is not liable to be attached and sold in 
execution of the decree against Kashi Bai. 
Bhulai was a resident of Berar where also the 
property in suit is situated. 

Shriram pleaded that the house was ac- 
quired by Bhulai and that after Bhulai s 
death Kashi Bai became entitled to it and was 
in possession as her heir. Kashi Bai admitted 
the plaintiff’s claim. Bansaji did not appear 
and defend the suit. Singraji pleaded that 
the house belonged to one Sakharam Solki, 
that Sakharam mortgaged it to Bhulai, that 
Bhulai foreclosed it and became its owner, 
and that on her death Kashi Bai became the 
owner. The plaintiff replied that the mort- 
gage though written in Bholai’s name was 


really to his father Janshet who had advanced 
the money secured by it; that Bhulai foreclos- 
ed it after Janshet’s death and held the house 
on plaintiff’s behalf till 1907 when she died, 
and that since that time the plaintiff has 
been in possession. He urged that even 
if the house belonged to Bhulai he was 
her legal heir and entitled to it. 

It has been found by the lower Courts that 
the house in dispute was the stridhan property 
of Bhulai and not the property of Janshet. The 
question is who became entitled to it after 
Bhulai’s death, the plaintiff Rajaram or defend- 
ant Kashi Bai or both ? The trial Court held 
that Kashi Bai inherited the property after 
Bhulai’s death. The lower Appellate Court 
has held that both Rajaram and Kashi Bai 
inherited the property in equal shares. Shri- 
ram appeals and contends that Kashi Bai in- 
herited to the exclusion of Rajaram. 

The lower Appellate Court has found that 
the house in dispute was Bhulai s Anvadheyaka 
Stridhan since the money advanced by her on 
the mortgage was given to her by her father 
after her marriage. It is admitted that if the 
Strii /tan in question is Anvadheaka and the 
Mitakshara applies the daughter succeds in 
preference to the son, but that if the Mayukha 
applies the son and daughter succeed in equal 
shares. It is, however, contended on the appel- 
lant’s behalf that there is nothing to support 
the hnding that the money advanced by Bhulai 
was given to her by her father. The evidence 
of Sakharam (P. \V. 6) affords sufficient basis 
for the finding that the money was given to 
Bhulai by her father at the time of the mort- 
gage when she was already married. The 
finding that the Stridhan was Anvadheyaka 
must, therefore, stand. 

The question then is whether the Mitakshara 
or the Mayukha applies in this case. The 
lower Appellate Court holds that the “Bombay 
School” is followed in Berar and has applied 
the Mayukha. It is said that the Mayukha 
applies only in certain parts of the Bombay 
Presidency, namely, Gujrat, North Konkan 
and the Island of Bombay; Vyas Chimardal 
Ilarjiwan v. Vyas Bamcha^ra Asharam (l), 
and outside these places the Mitakshara ap- 
plies. Therefore, it is argued the Mayukha 

(1) 24 Q. 367 ; 2 Bom. Ii. R. 103 ; 12 Ind. D«o. 
(N. S.) 778. 
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cannot be applied indifloriminately in Berar 
flinoe it is not applicable indiscriminately in 
Bombay. But whatever may be said about 
the application of the Mayukha as regards the 
Bombay Presidency, so far as Borar is concer- 
ned we find it accepted in a number of rulings 
that the Mayukha applies in Berar in pre- 
ference to the Mitakshara when the two 
differ. In Girjcihai v. Vyankatp^sh (2) it was 
held that the law compounded of Mitakshara, 
Mayukha and custom which obtains in the 
Bombay Presidency is applicable to Marathas 
in Berar. In Bam Prasad v. Subu Bai (3) 
Stanyon, A. J. 0., referred to the above ruling 
and observed; “ In my own ov.pHricnce of judi- 
cial work in Berar I never found it disputed, 
but on the contrary invariably taken for 
granted, that the Mitakshara, read witli 
Mayukha, was the predominating authority on 
Hindu Law in Borar oases. ’’ This ease was 
followed in Daiolatrao v. Govindrao (4). In 
Musammat Chandrahhaga v. Vishwanaih (6) 
which was a case from Berar, it was held that 
the parties wore presumably governed by the 
Bombay School of Hindu Law, namely, the 
Mitakshara as interpreted by the Mayukha, 
that being the lex loci in Borar. In Bhadia 
v, Musammat Vihagi (6) and Madho v. Janki 
(7) the view in Bai^i Prasad v. Subu Bai (3) 
appears to have been accepted. 

It seems to me that in the local rulings 
where expressions such as “Mitakshara read 
with Mayukha” or “Mitakshara as interpreted 
by the Mayukha” or “Mitakshara as inter- 
preted in the Bombay Presidency” or “Mitak- 
shara as interpreted in Western India” are 
used, what is meant is that where the Mitak- 
shara and the Mayukha differ the Mayukha 
is to predominate. 

I, therefore, hold that the rights of the 
parties must be determined with reference to 
the Mayukha. According to that law both 
Bajaram and Kashi Bai inherited the house 
in dispute. The appeal, therefore, fails and is 
dismissed with costs. 

G. R. D. Appeal dismissed. 

S. D. 

(2t 2 Berar, L. J. 136. 

(8) 4 N. L R. 81. 

(4) 1 iDd Oaa. 243; 6 N. L. B. 18. 

(5) 20 Ind. Cas. 667; 9 N. Ii R 102. 

(6) 28 iDd. Oas. 229; 10 N. L. B. 24. 

17) 86 Ind. Oas. 514;; 12 N. L. B. 148. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1790 op 1919, 
March 26, 1923. 

Present : — Mr, Justice Martineau, and 
Mr. Justice Zafar Ali. 

SHAHADAT and others — Defendants — 
—Appellants 
versus 

GANESH DAS AND OTHERS— PLAINTIFFS— 
Respondents. 

Shamilat, wMIicr accessory to khewat lafid^Mort- 
gage of kJiewai Shamilat acquired mbseguentto 

date of mortgage- ’‘Kxtinfjiiishmefyt of right of redemp- 
tion — Shamilat, whether transferred to mortgagee. 

The tighiit of a proprietor in the shamilat of a vil- 
lage are not a mere aooesBory to the land separately 
held by him, and 'a transfer of the latter does not 
ipso facto convey any tights in the former to the 
purchaser, [p 370, ool. 1.] 

A olause in a wajibailarz providing that shares in 
the shamilat are proportionate to the khewat lands 
held by each proprietor oannot oonfer any rights in 
the common land on a purchaser of kh wat land to 
whom suoh rights have not been conveyed by the 
deed of sale Saoh a clause in a wajtb-nl are merely 
fixes the measure of the right of the proprietors in 
the shamilat with reference to their separate or khe- 
wat lands, for purposes of partition and cannot be 
construed to work forfeiture of valuable rights in the 
land by automatioally transferring them’ to a purchas- 
er of khewat lands, [p. 870, ool, 1.] 

Bam Das v. Amir Shalh 118 P. R. 1901 ; 34 P. L. 
B. 1903 ; Maluk Smgh v. Muhammad, 65 P. R. 1889; 
Baja Mai v. Hukma, 12 P. B. 1897, followed. 

Parem Ohat%d v. Sardara, 10 P. R. 1894, dissented 
from. 

Mirza v. Kahan Singhf 52 Ind. Gas. 589 ; 96 P. R. 
1919, diatinguished. 

Plaintiffa executed a mortgage of oertain khewat 
lands in favour of defendants prior to 1856. In the 
latter year a large area of Government waste land 
was entered in the Revenue Records as shamilat of 
the village. In 1831 (plaintiffs sued to redeem their 
mortgage, but their suit was dismissed as time 
barred. In 1905, the shamilat was partitioned and 
plaintiffs’ share was entered in the name of the 
defendants who had become owners of the khewat 
land which had been mortgaged to thorn. Plaintiff's 
brought the present suit for prossessiou of the 
shamilat land- 

Heldf (1) that it must be assumed that Govern- 
meut made a present of the waste in 1856 to the 
proprietary body of the village and that the plaint- 
iffs, who were at that time members of that body, 
became rightful owners of a share in it in proportion 
to their khewat holding ; 

(2) that the mere faot that they had subse- 
quently lost their khewat land did not operate to 
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transfer their rights in tbe shamilat to the defen- 
dants. 

Seoond appeal from tbe decree of the Dis- 
trict Judge, »lhang, at Sargodha, dated the 
20th May 1919. 

Mr. B. D. Kureshit for the Appellants. 

Bakhshi Tek Chand, for tlie Bespondents. 

JUDGMENT. 

Zafar Ali, J. —The plaintiffs (respondents) 
are successors-in- interest of persons who in 
the first Settlement Record of 1856 were en- 
tered as mortgagees of certain shares in two 
wells and lands attached thereto. The owners 
of one of the two wells sued for redemption in 
1881, but their suit failed on the ground that 
it was instituted more than 60 years after 
the mortgage. In consequence of this deci- 
sion the mortgagees (plaintiffs) were enter- 
ed as owners in the Revenue Records. In 
1905 the shamilat of the plaintiffs* patti 
was partitioned and the land now in dispute 
fell to the plaintiffs’ share by virtue of their 
being khew<itdars or proprietors in the patti and 
was duly mutated in their names. But in 1908 
followed another mutation order by which 
the names of the defendants, who are the 
representatives of the old mortgagors, were 
substituted for those of the plaintiffs. The 
latter instituted the present suit in 1917 
for possession of that land. Their case was 
that, as stated in paragraph 86 of Steed man’s 
Settlement Report of the Jhang District, there 
were, 'before the advent of British rule, no 
villages in that District with fixed boundaries ; 
that it was after annexation that village 
boundaries were demarcated and the waste 
area, which fell within the boundaries of each 
village, was allotted to that village and describ- 
ed in the revenue papers as shamilat, though 
it originally belonged to Government ; that at 
the time of the first Regular Settlement of 1856 
they were owners and not the mortgagees as 
the mortgagors’ right to redeem had become 
extinct long before the year 1856, and that 
they as owners of khewat lands became en- 
titled to a share in the shamilat thus formed 
by act of Government for the benefit of per- 
sons who were then proprietors of khewat 
lands, and who, according to the wajib-uLarz, 
were co-sharers in the shamilat in proportion 
to their khewat lands. The Courts below 
I G^A7 


accepted this theory and the plaintiffs’ suit 
was decreed. 

In deciding that the mortgagors’ right to 
redeem had been extinguished before 1856 the 
Courts below acted upon the assumption that 
the rule of limitation barring ' the right of re- 
demption on the expiration of 60 years from 
mortgage was in force from the date of 
the mortgage in question. But the learned 
Counsel for the defendants-appellants points 
out that no law of limitation was in force in 
the Punjab in 1856 or before that, and that 
the first Limitation Act was enacted in 1859. 
Therefore, he argues that, in the absence of 
any law of limitation, it could not be said that 
the mortgagors ceased to be the proprietors 
of the land mortgaged or that their right to 
redeem was lost by lapse of time. Presum- 
ably, the revenue authorities described the 
parties in the records of 1856 as mortgagors 
and mortgagees because this relationship bet- 
ween them was admitted by all concerned. 
The learned Counsel for the plaintiffs has no- 
thing to urge to the contrary on this point and, 
therefore, it is not possible to hold that the 
mortgagees had become owners in or before 
1856. On this view of the matter, the plaint- 
iffs* claim as originally set out in their plaint 
must fail because they laid claim to the 
shamilat on the ground that they were pro- 
prietors in the village when it was formed. 
The learned Counsel for the plaintiff s-res- 
pondents advances, however, the argument 
that ill early times shamilat was not of much 
value and was considered accessory to the 
khewat lands and that, consequently, when 
shamilat accrued in this case it went with 
the mortgage. But it is obvious that it could 
not go with the mortgage because it was not 
even in existence when the mortgage was 
effected. 

Next, it is argued, upon the basis of 
the entries in the wajih-aUarz declaring 
shares in the shamilat to be in propor- 
tion to the khewat holdings, that as the 
plaintiffs are now the owners of the khewat 
land which once belonged to the defendants 
the shamilat should go to them and not to the 
latter. But even if it be conceded that 
Government waste land was converted into 
shamilat in 1856 in the way stated above, it 
would follow that Government made a present 
of this waste area to the proprietary body of 



370 


INDIAN OASE3 


11924 


SHAHADAT V. GANESH DAS 

the village and that the mortgagors, who wero 
at that time members of that body, became 
rightful owners of a share in it in proportion 
to thoir kheioat holding. Therefore, the ques- 
tion is, whether they lost tliat share subse- 
quently when their right to redeem the 
hhexvai land was extinguished. On this poiac 
the learned Counsel for the plaintiffs-respond- 
ents cites Parnm Ghand v. Sardara, { I ) which 
is the solitary authority for the proposition 
that “ the khewat carries with it as appur- 
tenant to it a proportionate share of the 
common land.*' But in spite of this ruling, 
which was referred to in Bam Van v. Amir 
Shah (2), it was decided in that case by a 
reference to other authorities that the rights 
of a proprietor in the shamilat of a village are 
not a mere accessory to the land separately 
held by him, that a sale of the latter does not 
ipso facto convey any rights in the former to 
the purchaser, and that a clause in the wa jib- 
711 -arz providing that shares in the shamilat 
are proportional to the khewat lands held by 
each proprietor cannot confer any rights in 
the common land on the purchaser not con- 
veyed by his deed of sale. The following 
pasages may be quoted from this judgment 
“ It has been repeatedly held by this Court, 
Maluk Singh v. Muhammad (3) and Baja 
Shah V. Uukma (4), that the rights of a 
proprietor in the shamilat of a village are 
not a mere accessory to the land separate- 
ly held by him, and that where a person 
comes into Court alleging purchase of the 
former, the onus of establishing it is on him, 
which is not discharged by proof that lands 
of separate khatas have been sold to him.” 

“ Shamilat lands are lands held in joint 
ownership with other proprietors of the patti 
or village, as the case may be, and there can 
be, in the nature of things, no necessary pre- 
sumption that they are transferred because 
the separate land of the proprietor is trans- 
ferred. Frequently, they are more valuable 
than the individual holdings of the village 
owners. The clause in the wajib-ul-arz relied 
on by the plaintififs merely fixes the measure 
of the right of the proprietors in the shamilat 
with reference to their separate or khewat 
lauds, presumably in accordance with custom 

(1) 10 P. B. 1894. 

(9) 118 P. B. 1901 ; 84 P. L. R. 1902. 

(3) 65 P. B. 1889. 

(4) 42 P. B. 1897. 


and mutual agreement among them. The rule 
so laid down is to be acted on at the time of 
partition, but it does not follow that because 
the khewat land has been sold, the shamilat 
land must be given to the purchaser without 
his paying for it, or its being transferred to 
him, or must lapse to the rest of the 
proprietary body. A clause in the wujih-uUarz 
meant to define the rights of the village 
owners in the shamilat for the purpose of 
partition cannot be construed to work for- 
feiture of valuable interests in property in 
this manner.” 

Mirza v. Kahan Singh (6), cited on be- 
half of the rerpondents, is not applicable to 
this case. The ancestors of the plaintiffs in 
that case had given up the whole of their 
holding and quitted the village for good and, 
therefore, it was held that they had abandon- 
ed all the rights they had in the village inclu- 
ding rights in the shamilat. In tlie present 
case there is nothing to show that the defend- 
ants have quitted the village or that they own 
no other land therein. On the other hand, it 
appears from the partition papers of 1905, 
copy of which is on the record, that they were 
still owners of other khewat and shamilat 
lands in the village at the time of that parti- 
tion. Therefore, the allegation that they had 
ceased to be proprietors in the village is not 
well founded. Duni Ghand v. Muhammad 
Bakhsh{6) and Jalal v. Beli Ram (7), relied on 
by the Courts below and again referred to in 
this Court, are also 'not in point. In Duni 
Ghand v. Muhammad Bakhsh (6) also the dis- 
pute was in respect of the shamilat of a vil 
lage in the Jhang District and paragraphs 
85 and 86 of Mr. v^teedman’s Settlement Re- 
port of 1880 for the Jhang District were 
referred to therein. As the defendants in that 
case had purchased khewat holdings in 1836 
and 1851, and as it was found that they 
(defendants-purchasers) bad been receiving a 
share of the profits derived from the shamilat 
and bad broken and brought under cultivation 
certain areas of it, they were declared to have 
acquired a share in the shamilat. In the 
present case it is not even alleged that the 
plaintiffs-respondents ever enjoyed the shami- 
lat in any way. 

(6) 52 Ind. Gas. 589 ; 96 P. B. 1919. 

(6) 8 P. L. R. 1907 ; 86 P. W. B 1907. 
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The facts of Jalal v. Dehram (7) wore 
briefly as below : — One Ghasita was the ori- 
ginal owner of 25 ghamaos of kliaioat land, 
but Singba had been in possession thereof for 
25 years when Ghasita sued in 1863 to recover 
possession. Ills suit was dismissed as barred 
by time. At the subsequent Regular Settle- 
ment of 1 865 Ghasita’s name was removed 
and the other proprietors and Singh a were 
entered as ordinary inaliks and the shamilat 
was described as owned by the malikan. This 
entry was repeated at the Settlement of 1891- 
92 and continued up to the time of the suit. 
Under these oiroumstancos, it was hold that 
Ghasita or his representatives had lost their 
rights in the sharmlat. Therefore, this case is 
quite distinguishable from the present. 

Another point taken up by the Counsel for 
the plaintitTs-respondents was that in the re- 
demption suit of 1910 the mortgagors’ claim 
for possession of khetoat as well as shamilat 
land was dismissed. But it is obvious that 
in that case the mortgagees were in possession 
of both kheivat and shamilat lands and, fur- 
ther, the questions now raised weie not con- 
sidered In that case. 

I would, therefore, accept the appeal and, 
reversing the judgments and decrees of the 
Courts below, dismiss the plaintiffs* suit with 
costs throughout. 

Martineau, J.—- 1 concur, 
z. K. Appeal allotofd, 

(7) 9 P. L. R. 1007 : 87 P. W. R. 1907. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 148 op 1923. 

January 30, 1924. 

Present : — Mr. Justice Lindsay. 

GANESH DAS and another— 
Defendants —Appellants 
versus 

RAJA SURAJ PAL SINGH— Plaintiff— 
AND OHHIDD A— Defendant 
—Respondents. 

Frovtnoial Small Cause Courts Act {IX of 1887) 
Sch ll, Art. {t) ^ Suit to recover value of trees cut 
and removed by dtfendanU whether cognisable by Small 
Cause Court 

A suit by a landlord to recover the value of trees 
belonging to him cut and removed bv the defendant 
vrho had purchased them in execution of a decree 
obtained against the tenant of the plaintiff falls 
under Aitide 86 (i) of Schedule II to the Frovlnolal 


Small Oauie Courts / ct and is, theref re, excluded 
from the cognieanoe of a Small Cause Court. 

Civil Revision from an order of the Judge 
of the Court of Small Causes at Kasganj, 
dated 24th July 1923. 

Mr. Panna Lai, for the Applicants. 

Mr. Asthana, for th^'. Opposite Parties. 

JUDGMENT. —This application must 
succeed. The suit was tried in the Court of 
Small Causes and the defendants, who are the 
applicants here, put forward the plea that the 
suit was not cognizable in the Small Cause 
Court. The lower Court decided this issue 
against the defendants and gave a decree to 
the plaintiff. 

It is necessary to state the facts which 
are relevant to the matter now under discus- 
sion. It appears that Ganesh Das, the first 
defendant, held a simple money decree against 
one Chhidda who was impleaded as defendant 
No. 3. 

In execution of his decree he attached and 
brought to sale certain trees which were 
standing on the occupancy holding of his 
judgment-debtor. 

After the trees liad been sold, but apparent- 
ly before they wore out down, the present 
plaintiff, Raja Suraj Pal Singh, the zrmirular, 
brouglit a suit tor a declaration that these 
trees were not liable to be taken in execution 
as being the propeity of the judgment-debtor, 
Chhidda, but that they belonged to him. The 
Raja lost his suit in the first Court but ho 
won in the Court of the District Judge in 
appeal on the 3rd of August 1922. After that 
he applied to the Court under section 144, 
Civil Procedure Code, and asked that the 
value of the trees might bo paid over to him 
by the decree-holder and the auction-purchas- 
er. This application was disallowed with the 
result that this suit was brought on the 5th 
July 1923. 

The above facts are all set out in the 
plaint. The relief claimed was Rs. 150 by 
way of damages arising out of the unlawful 
attachment and sale, in execution, of the 
plaintiff’s property. 

The Judge of the Court below disposed of 
the objection to jurisdiction on the ground 
that the claim was not a claim for compensa- 
tion for wrongful attachment. In tho opinion 
of the learned Judge it was only a case of 
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‘'damages for the trees belonging to the 
plaintiff and out by the dotendants.” Even 
so, it seems to me that if the claim was of 
the nature described by the learned Judge, it 
was still a claim which was outside the Gogni> 
zauce of the Court of Small Causes [cf. Article 
35, clause (ii).] 

I agree with the argument put forward 
on behalf of the applicants here that this 
suit is really a suit of the nature described in 
Article 35 (j) of the Schedule to the Small 
Cause Court Act, and, that being so, it was 
not competent for the Court below to deal 
with it. 

I, therefore, allow this application, set aside 
the decree of the Court below and direct that 
the record be sent back to the Judge of the 
Court below with directions to return the 
plaint to the plaintiff for presentation to the 
proper Court. The applicants are entitled to 
their costs both here and in the Court below. 

Z. K. Application allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT 

Fibst Civil Appeal No. 95 of 1922. 
July 17, 1923. 

Present. — Mr. Baker, O. J. C. 

N ANHELAL— Deoreb-holder — 
Appellant 
versus 

MANGILAL— Judgment-debtor— 
Respondent. 

Civil Procedure Code {Act V ot 1908) 0. XXI. r. 16— 
BoDamidar— to execute decree, 

A benami assignee of a deoree for one of the jadg- 
ment.debiora oannofe apply to exeoute against the 
other i ad gment. debtor under the proTiaions of 
O.'XXI, r. 16 of the OWil Pcooedure Code. 

Panachand y. Sundrahai, 81 B. 308 ; 9 Bom. L. R. 
409, dissented from. 

Sadagopa Aiyengar v. Sellammal, 73 Ind. Oas. 86 ; 
48 M. U J. 761 ; 81 M. Ij. T. 463 ; (1922) A I. R. 
(M.) blQ followed. 

Appeal from the order of the Subordinate 
Judge, Hoshangabad, dated the 22Dd June 
1922, in execution case arising out of civil 
suit No. 7 of 1917 dated 28th June 17. 

Mr. M. Oupta, for the Appellant, 

Messrs. F. Bose, and J. Sen, for the Res- 
pondent. 


JUDGMENT. — The facts of this case are 
that Jagannath, Chhotelal and others obtained 
a decree against Mahadeo and Mangil »1 (res- 
pondent). Mahadeo died and his heirs are 
Babhutilal and Sheoprasad. Plaintiff Nanhe- 
lal is the assignee of the decree and wishes to 
execute it against Mangilal alone. 

Mangilal contends that Nanhelal is a hena- 
midar for the co- judgment-debtor Babhutilal 
and that he cannot execute the decree under 
O. XXI, r. 16. He also contended that he is 
liable for only half the debt and that he has 
made an arrangement with Babhutilal and 
Sheoprasad, to which Nanhelal was a party, 
for the satisfaction of the docroo. The First 
Subordinate Judge, Hoshangabad, dismissed 
the application, holding that Nanhelal was not 
the real assignee and had no right to execute 
the decree. 

The only point that has been taken in 
appeal is whether O. XXI, r. 16. Civil Proce- 
dure Code, is a bar to execution of a deoree by 
a henamidar for one of the judgment-debtors 
and whether the applicant Nanhelal is such a 
hmamidar. 

It is contended on behalf of the appellant 
that the deoree in question was against Maba- 
deo. His legal representatives Babhutilal and 
Sheoprasad do not, therefore, fall under the 
definition in O. XXI, r. 16, Civil Procedure 
Code. It was held in Panachand v. Swidra- 
hai (1), that a decree for money against several 
persons means a personal decree for the pay- 
ment of money by two or more defendants 
jointly. That ruling has been dissented from 
in Sadagopa Aiyengar v. Sellammal (2), 
where it was held that the expression “ decree 
for money against several persons” is not res- 
tricted to a personal decree for money against 
two or more defendants.” Therein the Court 
held that the observation of Chandavarkar, J., 
in Panachand v. Sundrabai (l) that a ‘decree 
for money against several persons’ means a 
personal decree for the payment of money by 
two or more defendants jointly, puts an unduly 
narrow interpretation on this section. The 
spirit of the rule is, that a judgment-debtor 
should not, by acquiring the interest of a 
deoree- holder, be allowed to put himself into a 

(1) 31 B. 308 ; 9 Bom. L. B. 409. 

(2) 73 Ind. Oas. 861 ; 43 M. Ii. J 761; 31 M. L. T. 
468 : (1933) A. L R. (M.) 610. 
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position in which he can force the other judg- 
ment-debtors to pay the whole of the decree 
amount, when his proper remedy is a suit for 
contribution, and for this purpose it does not 
seem to signify whether the assignee decree- 
holder is one against whom a personal money 
decree has been passed or one who has been 
directed to pay the decree amount out of the 
proceeds of the property in his bands. 

The Bombay case inserts the word person- 
ally’ which does not occur in O. XXI, r. 16. 
Further, under section 52 of the Civil Pro- 
cedure Code the judgment-debtor would, in 
certain circumstances, be personally liable 
even in a case like the present. The same 
man cannot bo both plaintiff and defendant ; 
ef. Bustomji v. Purshonndas (3), I am of 
opinion, following Sadagopa Ayyangar v. Sella- 
mal (2), that the provisions of Ch XXI, r. 16 
will apply to a case like the present. It lias 
also been held that a benarnidar cannot apply 
to execute a decree. Gf. Gour Stmdar Lahiri 
V. Hem Ghunder Chotodhury (4), Balkishen Das 
v. Bedmati Koer (6), and Bayyana Bamayya 
V. Nidamarthi Krishnamurthi (6). 

As regards Nanhelal’s being a henamtdar 
for Babhutilal it is admitted that they are 
relations and Nanhelal and his witnesses 
admit that he purchased the decree with the 
object of recovering the whole amount from 
Mangilal. Nanhelal’s brother Ganosh Earn 
is in the service of Babhutilal. The learned 
Additional District Judge has elaborately 
discussed Nanhelal’s financial position in his 
lengthy judgment. In estimating the evidence 
we start with the basis that, on his own 
showing, Nanhelal purchased this decree not 
for the purpose of making any profit out of it, 
but for the purpose of preventing it being 
executed against his relative Babhutilal. In 
one place he says pressure was put on him to 
do so by his relatives who threatened that 
they would not return certain ornaments to 
him unless he did so. The lower Court has not 
believed this particular statement, but when 
it is admitted that the assignment was for the 
benefit of Babhutilal to prevent the decree 
being executed against him, there is a pre- 

(3) 25 B. 606 ; 8 Bom. L. R. 827 

(4) 16 0. 866 ; 18 Ind. Jur. 881 ; 8 Ind. Deo. 
(N.B.) 284. 

(6) 20 0. 888 ; 10 Ind. Deo. (N.S ) 2G8. 

(6) 82 Ind. Oas. 952 ; 40 M. 296 ; 8 L. W. 186 ; 19 
M. Ij. T. 124 ; (1916) 1 M. W. N. 188. 


sumption that the purchase was benami for 
Babhutilal. It is not likely that Nanhelal 
would pay a large sum of money and involve 
himself in litigation for the purpose of benefit- 
ing Babhutilal, unless ho was acting merely as 
a henamidar for Babhutilal. If the evidence 
is read in the light of these admissions, it will 
appear that the view of the lower Court that 
Nanhelal is not the real assignee of the decree 
is correct, and that this assignment was made 
in the interests and for the benefit of one of 
the judgment-debtors Babhutilal, and Nanhe- 
lal merely lent his name to the transaction 
which is against the provisions of O XXI, 
r. 16, Civil Procedure Code. 

The decree of the lower Court must be 
confirmed and the appeal dismissed with 
costs. 

O. R. D. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1164 op 1922. 

January 24, 1924. 

Present : — Mr. Justice Mukerji. 

SOBHA EAM and another — Defend- 
ants — Appe ll ants 
versus 

EAIM PRAvS AD— Plaintiff — 
Respondent. 

Tiikavi adva^wi^^Attachmcnt and sak of debt duo 
to tonant^SuU to recover debt — Pka of payments 
wMiher can be taken. 

Gortaia tenant-^ borrowed money from the Govern- 
ment takavi. This was sought to be realised 
by attachment of the rent said to have been 
payable bo the borrowers by their sub-tenants. 
The latter protested that they had paid up the 
rent and nothing was due from them, but their ap- 
plication was dismissed in default The alleged debt 
was then pat to auction and was purchased by the 
plaiotid who brought a suit to recover the amount 
from the sub-tenants. It was found that the latter 
had paid up the rent previous to the attachment ; 

Held* that the suit was liable to be dismissed as 
there was no guarantee that the , debt purchased by 
the plaintiff was actually due and the dismissal o! 
the defendants* protest did not in any way operate to 
bar their plea of piyment in answer to the suit. 

Second appeal again -t the decree of the 
Oilioiating District Judge of Budaun, dated 
the 28bb April 1922. 
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Mr. H. Mushtaq Ahmadt for the Appel- 
lants. 

Mr. Hamandan Prai^ad, for the Bespon- 
dent. 

JUDGMENT. —This is a simple matter. 
But it clearly appears that the lower Court 
has gone astray. Certain tenants borrowed 
money from the Government as takavi. This 
was sought to be realised by attachment of 
the rent said to have been payable to the bor- 
rowers by their sub-tenants, the present appel- 
lants. The appellants protested that they had 
paid up and nothing was due by them. Their 
application containing this protest was dismiss- 
ed for default. Then the debt, namely, the 
rent supposed to be payable, was put to auc- 
tion-sale and was purchased by the respondent 
Bam Prasad. Bam Prasad then brought this 
suit, out of which this appeal has arisen, in the 
Bevenue Court for recovery of a sum of a 
Bs. 200, rent and interest. The appellants who 
are the principal defendants in the case (the 
sub-tenants) contended inter alia that they 
had really paid up and the auction-purchaser 
purchased nothing. 

The Court of first instance disbelieved this 
story and decreed the suit. There was an 
appeal lodged before the learned District Judge. 
He sustained the plea of payment ; but he 
thought, it is difficult to see really what he 
thought, the judgment is entirely unintelligi- 
ble. I called upon the learned Counsel for the 
respondent Bam Prasad to sustain the decree 
of the lower Court on any ground he thought 
fit to do so. The decree is really unsupport- 
able. It appears to me that what was sold was 
a debt supposed to be due. There was no 
guarantee at the time of the sale either by the 
Government or by anybody else that the debt 
was really owing. The fact that the alleged 
debtor’s protestation was not heard owing to 
their own default makes no difference. Even 
if the Court had held that their plea of pay- 
ment had not been established it could not be 
said that that finding would operate as res 
judicata* It is not the case of an objection to 
the attachment of a property by a third party 
under O. XXI, r. 68 of the Code of Civil Proce- 
dure. In such a case, unless the unsuccessful 
objector brings a suit to obtain a declaration 
of his title within a period of one year, the 
decision of the Court executing the decree is 


taken to be conclusive. An authority for this 
proposition will bo found in the case of Maha- 
raja of Benares v. Patraj Kunwar{i), Further, 
the Court which was selling the debt was not 
a Court constituted under the Civil Procedure 
Code and was not authorised to exercise the 
powers laid down in O. XXI of the Civil Pro- 
cedure Code. The law on the point lays down 
that the loans advanced are to bo realised as 
if they were arrears of revenue, vide Act XII 
of 1884, section 6. 

The appeal succeeds and the suit of the 
plaintiff-respondent fails. The suit is dismissed 
with costs throughout which will include fees 
in this Court on the higher scale 

z. K. Appeal allowed. 

(1) A. W. N. (1906) 977 ; 98 A. 262. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2120 of 1922. 
March 27. 1923. 

Present : — Mr. Justice Campbell. 

DULA SINGH -Plaintiff -Appellant 
versus 

BELA SINGH— Defendant— 
Bkspondent. 

Transfer of Froperiy (Act IV of s. 66 (2)— 

Sak^Covinant for title whether impheA in Funjab, 

The Transfer of Property Aob is nob in foroe in 
the Punjab Its provisions are no doubt useful 
guides in deciding points of equity and are frequently 
BO applied by the Courts of this Provinoe, but there is 
no obligation upon the Courts bo to use the Aot as if 
every particular detail of it was the law of the 
Provinoe. 

Tho question whether the bioad principle oontain- 
ed in section 55 (2) of the Transfer of Property Aot ia 
to be applied to a particular case in the Punjab 
depends upon the facts of chat oase. 

FlaiotlQ purobased a houbo from the defendant 
which the latter had piuohased at an insolvency 
sale, of which the plaintiff was aware. A third 
person subsequently established his right to one- 
balf of the house and plaintiff was deprived of that 
portion. Thereupon he brought the present suit to 
recover the purohase-money whioh he had paid to 
the defendant , 

Held* that as the plaintiff was aware that the 
defendant had purchased the house at an insolvency 
sale he must have known that the latter was con- 
veying to him the interest which he had acquired in 
the auction and that the plaintiff was to stand at 
his shoes ; 
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that, therefore, eqn\ty did nob demand that the 
Court should presume a covenant for title in favour 
of the plaintiff. 

Second appeal from the decree of the Dis- 
trict Judge of Amritsar, dated the Ist May 
1922. 

Lala Kahan Ghand, for the Appellant. 

Lala Mehr Chand, for the Respondent. 

JUDGMENT. — In this case a house, stated 
to he the property of one Jowala Singh, insol- 
vent, was sold by auction by the Official 
Receiver for Rs. 265, to Bela Singh on the 
27th August 1917. Bela Singh obtained a 
sale-certificate from the Court on the 25th 
January 1918 and on the 7th October 1919 
sold the house for Rs. 650 to Dula Singh. 
No sale-deed was drawn up but Bela Singh 
handed over to Dula Singh tlio sale-certificate 
and a receipt for the money. 

Subsequently, one K hush ala secured a decree 
that the whole of the house did not belong to 
Jowala Singh and that half of it belonged to 
him (Khushala). Dula Singh, accordingly, was 
deprived of half the house and ho then 
broiiglit the present suit against B(0a Singh 
for the return of his purchase- money, Rs. 650, 
alleging that there had been an oral agree- 
ment between Bela Singh and himeelf that 
the whole of the purchase-money would be 
returned if the whole or any part of the house 
were to bo lost by him. 

Both the Courts below concurred in holding 
that Dula Singh had failed to prove any such 
oral agreement. In the memorandum of 
appeal to the lower Appellate Court the 
vague claim was made that, apart from the 
oral agreement, the plaintiff was entitled 
to a decree on other grounds also. The 
learned District Judge disposed of this by 
saying that there appeared to bo no other 
ground on which in the present suit the 
plaintiff-appellant was entitled to recover any- 
thing. The dismissal of the suit by the trial 
Court was upheld. 

Dula Singh has now come to this Court on 
second appeal and claims, on the strength of 
section 55 (2) of the Transfer of Property Act, 
that, in the absence of any stipulation to the 
contrary, Bela Singh must be presumed to 
have guaranfeed to Dula Singh a good title* 
Reference is made to Basaraddz Sheikh v. 


Enajaddi Maleah (1) where it was held that, 
in the absence of any contract to the contrary, 
there is, under section 65 (2) of the Transfer 
of Property Act, an implied covenant for title 
on the part of the vendor. 

The Transfer of Property Act, however, is 
not in force in this Province. Its provisions 
no doubt are useful guides in deciding points 
of equity and are frequently so applied by the 
Punjab Courts, but there is no obligation on 
the Courts to so use the Act as if every parti- 
cular detail of it was the law of the Province. 
The question whether the broad principle 
contained in section 55 (2) is to be applied to 
a particular case depends upon the facts of 
that case. In the present instance, there ismo 
doubt that Dula Singh knew exactly wliat he 
was buying, i.e., property purchased by Bela 
Singh at a forced sale. The sale is mentioned 
in the receipt for the price given by the vendor 
and the sale-certificate was handed over to 
Dula Singh. It was plain, therefore, to Dula 
Singh that Bela Singh was conveying merely 
what he had acquired at the auction and that 
he (Dula Singh) was to stand in the shoes of 
Bela Singh as a purchaser in an involuntary 
sale. In the circumstances, it does not appear 
to me that equity demands that the Court 
shall presume Bela Singh to have covenanted 
for title, particularly as the suit was brought 
upon an alleged special agreement which was 
not proved and since the benefit of the princi- 
ple contained in section 55 (2) of the Transfer 
of Property Act appears to have been claimed 
specifically in second appeal for the first time 
I am not prepared to interfere and dismiss 
tho appeal with costs. 

Z. K. Appeal dismissed. 

(l) 25 0. 293 ; 2 0. \V. N. 222 ; 13 Ind. Deo. 

(N . S.) 200. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 324-B of 1922. 

November 22, 1923. 

Present : — Mr. Kinkhede, A. J. 0. 

SONBA— Dependant No. 2 — AppiEiLant 
versus 

BABYA AND ANOTHER— Plaintiffs— 
Respondents. 

Civil PrneeAiire Code- (Act V of 1908), O. Tl, r. 9— 
Farlition miit^Farties^ Stranger alienee in posstssion 
oj part of joint familif property whether necessary 
party, 

O. II, r. 3 of the CWil Prooedure Oode does not 
require that every suit should iaolude every oUim 
or every o.^ase of action whi jh the plaiotif! may have 
against the d dendant. [p. 377, ool. 2.] 

In a suit for partition of joint family property 
the plaiatid is not bound to join as party a stranger 
alienee in possession of a part of the joint property 
and, therefore, a subsequent suit for recovery of poss- 
ession of the property from the alienee is not barred 
by O n, r. 3 of the Oivil Procedure Code. [p. 877, 
ool. 2.J 

Appeal against the decree of the District 
Judge, East Berar, Amraoti, in Civil Appeal 
No. 250 of 1921, decided on the 8th April 1922. 

Mr. M B. Dixit, for the Appellant. 

Mr. V. B. Pandit, B. B., for the Respondent. 


JUDGMENT. —This is an appeal by de- 
fendant No. 2 Sonba, a transferree from de- 
fendant No. 1 Kisan. The plaintiff Babya 
gives the following genealogical tree in the 
plaint from which his relationship with de- 
fendant No. 1 will be clear : — 


Mahapati 


I 

Amiita 

1 _ 

Kisan (adopted [ 

Bon deft. No. 1) Vithu 

I 

Babya 
(plfl. ) 


I 

Bhojaji 


I 

Kiflan 

(given in ad- 
option to Am- 
rita). 


Kisan was given in adoption to Amrita. 
Amrita and Bhojaji formed a joint family 
owning amongst other property fields Survey 
Nos. 30 and 42 Mouza Udapur, Taluq Darwha. 
Vithu, the father of plaintiff, died in a state of 
jointness. Plaintiff and defendant No. 1 
could not pull on together since 1915 and, 
therefore, plaintiff demanded from defendant 
No. 1 his half share in the estate in 


1917. But the defendant No. I gave plaint- 
iff the eastern half share out of the south- 
ern half portion of Survey No. 42 held 
by him and it is in plaintiff’s separate posses- 
sion along with his share of the house by 
virtue of a registered partition-deed, dated Ist 
December 1919. But as Survey No. 30 and 
northern half portion of Survey No. 42 were 
already sold by defendant No. 1 and 
were in the possession of the stranger pur- 
chasers, no partition was or could be then 
effected in respect of them. One Ganuwarthi 
had purchased the whole of Survey No. 30 in 
which the plaintiff had half share. He settled 
the dispute with the' plaintiff relating to the 
latter’s half share in that field by paying him 
Rs. 250 and taking a sale-deed from him in 
respect of that share on 29th May 1920. The 
plaintiff demanded a half sliare of the north- 
ern portion of Survey No. 42 which was 
sold by defendant No. 1 to defendant No. 2 
Sonba by a registered sale-deed, dated 16th 
Febuary 1915 from the alienee Sonba, but the 
latter declined to give him his share and, there- 
fore, the present suit has been instituted for 
recovery of a separated half share out of the 
said northern portion of the field. This suit 
was filed on 23rd October 1920, The defend- 
ant No. 1 was practically a proforma de- 
fendant, and supported the plaintiff s claim. 
The contesting defendant is defendant No. 2. 
He raised several pleas but we are not concern- 
ed with all of them. The plea with which 
this second appeal is concerned is the plea 
of the bar O. II, r. 2, Civil Procedure Code, by 
reason of the present claim not having been 
included in the previous suit, No. 102 of 1920, 
which the plaintiff had filed against the 
present defendant No. 1 in the Court of 
the Munsif, Yeotmal, for partition and poss- 
ession of his share in the houses and 
moveables held by defendant No. 1. But 
in that suit. No. 102 of 1920, the present de- 
fendant No ^2 was not made a co-defendant. 

As regards the bar of O. II, r. 2 of the Oivil 
Procedure Code, by reason of the previous 
suit. No. 102 of 1920, the plaintiff urged that 
that suit was based upon a specific grievance 
of the plaintiff against defendant No. 1 alone, 
and, consequently, the claim for half share out 
of the alienated northern half portion of Sur* 
vey No. 42 enforceable as against defendant 
No. 2 was not joined in that suit. It was 
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also pointed out that the land was held and 
possessed by a stranger to the family from 
before the date of that suit and the plaintiff 
was not legally bound to include his present 
claim in the former suit for partition against 
a member of the family. In other words, 
the plaintiff's contention was that his cause 
of action for recovery of his half share out of 
the alienated northern portion of Survey No. 
42 was distinct from the cause of action 
which formed the basis of the former suit, 
No. 102 of 1920. The relevant issue is 
No. 7. 

(7) Whether the present Fuit is barred 
under O. II, r. 2, Civil Procedure Code 

The Court of first instance held that the 
suit was barred by O. 11, r. 2 of the Civil Pro- 
cedure Code. The Court of first instance 
accordingly dismissed the plaintiff’s suit. 

Tlie lower Appellate Court upset the dis- 
missal by holding that the suit was not barred 
by (). II, r. 2, Civil Procedure Code. The learn- 
cd Counsel who appeared for the appellant- 
defendant No. 2 did not press the other pleas of 
m and limitation raised by him as 

grounds Nos. 2 and 3 in the memorandum of 
second appeal. The only plea raised is about 
the bar of O. II, r. 2, Civil Procedure Code. 

Admittedly, the northern half portion of 
Rurvery No. 42 which is now in dispute was 
not in the possession of defendant No. 1 at 
the time when the former suit. No. 102 of 
1920, was instituted. It was in the possession 
of defendant-appellant since its purchase by 
him. 'Che second defendant was not a party 
to the said suit. Just as being a prior alienee he 
could not be estopped as being privy in estate 
by a judgment obtained in an action against 
the alienor commenced after the alienation dat- 
ed 16th Fobuary 1916, Abdul Alii v, Mtakhan 
Abdul Ilusein (1). Similarly, ho could not 
claim the benefit of that litigation for setting 
up the bar of O. II, r. 2, Civil Procedure Code 
against the present suit. On this ground alone 
the finding of the Court of first instance was 
liable to be set aside as the District Judge very 
rightly did upset it. Although O. II, r. 2 of 
the Civil Procedure Code requires that every 
suit shall include the whole of the claim 
which the plaintiff is entitled to make in res- 
pect of the cause of action, still that rule does 

(1) 10 Ind. Oas. 890; 85 B. 297; IS Bom. L. R. 268 
I 0.48 


not require that every suit shall include every 
daim or every cause of action which the 
plaintiff may have against the defendant ; Cf. 
Mothoor Mohun Uundul v. Khemunkuree 
Dossee, (2) affirmed by the Privy Council in 
liamhurry Mondul v. Mothoor Mohun MonduL 
(3). It is clear that the former suit. No. 102 of 
1920, was a suit for partition of certain move- 
able and immoveable property by one member 
against another member of the family. The 
plaintiff was not bound to join in that suit his 
distinct cause of action against the stranger 
purchaser, defendant No. 2. It was held by 
that learned Hindu Judge of the Bomaby High 
Court, Justice Banade, in PurushoUam v. Atma- 
ram Janardan, (4) on the authority Narayan 
of Hari v. Ganpatrau (6), that the rule that 
every partition suit shall embrace all the 
joint family property is subject to certain 
exceptions such as (i) where different por- 
tions of it are situated in and out of British 
India : Baamcharya v. Ananiacharya (6); (ii) 
where a portion of it is not immediately 
available for partition by reason of its being 
in the possession of mortgagees, or because it 
was inam land which required Government 
permission to give Courts jurisdiction: Narayan 
v. Panduranej (7), Palkrishna v. Bari (8) and 
Pattaravy Mudali v. Audimula Mudali (9), 
He has also pointed out a third class of cases 
which could be similarly excepted from the 
rule, viz., where the property was held in 
partnership by the joint family along with 
strangers who had no interest in the family 
partition among the sharers, and who could 
not, therefore, be made parties in the family 
partition suit. Cases are possible where the 
mere fact that the partition has been effected, 
does net by itself, in the absence of an agree- 
ment to that effect, bar the right for partition 
of property still undivided, and in respect of 
which the members may retain their share in 
the undivided estate. The whole village or a 
particular community may have ]omt property 
in a common pasturage or a forest, and such 
common enjoyment may continue oven after 

(2) 6 W. R. 182. 

(8) 20 W. R. 450. 

(4) 23 B. 697; 1 Bom. L. R. 76; 12 Ind Deo. (N. 
S.) 899. 

(6) 7 B. 272 ; 4 Ind. Deo. (N. S). 188. 

(6) 18 B. 889 : 9 Ind. Deo. (N. S.) 768 

(7) 12 B. H. C. R. 148. 

(8) 8 B. H 0. R. 64. 

(9) 5 M. H. 0. B. 419. 
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tihere has been a private partition among the 
members of any one or more of the com^ 
ponont families. No intention to relinquish a 
part of the claim can be inferred by the 
mere non-inolusion of suoh a common claim 
in a family partition suit. The cause of 
action, i. s., the fact or facts which aRbrded 
grounds for complaint in the former partition 
suit, was’ the plaintiff’s relationship in the 
family, and his desire to have the property 
still loft with the family, divided into shares. 
While the cause of action in the present suit 
is the right of the plaintiff to ignore or avoid 
the alienation made by a member oi the 
family so far as it prejudicially affected the 
plaintiff’s interest in the alienated item of the 
joint family property. The causes of action 
being thus distinct, O. II, r. 2, Civil Procedure 
Code, can have no operation here. There is, 
therefore, ample authority for the view that 
the present suit was not barred by reason of 
the non-inclusion of the plaintiff’s claim for a 
half share of the northern half portion of 
Survey No. 42 in the former suit. The ground 
No. 1, therefore, fails. 

As a result of the above decision, the appeal 
stands dismissed with costs. The costs in 
the lower Courts will be paid as already 
ordered. 

G. R. D. Appeal dimmed, 

8. D. 

OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civil Revision No. 127 of 1923. 

November 15, 1923. 

Present : — Mr. Wazir Hasan, A. J. C. 

MIRZA MUHAMMAD HASAN 13BG 
AND ANOTHER— Plaintiffs —Applicants 
versus 

MIRZA SHAKIR BEG and others— 
Defendants -Opposite Parties. 

Civil Procedure Code {Act V of Sch II, 

para 1 W^BeJerefice to arbitratimi with verbal con* 
sent oj parlies^EBtoppel by oonduct- Dispute in 
appeal referred to arbitration-^ Arbitrator's power to 
take or refuse additional evidence^ Awards Appeal 

The expresBion **applioat]on shall be !n writing** in 
para 1, cl (2, o! the Second Schedule, Civil Fro- 
oedure Code, ia not merely directory, [p. 379, col. 2.] 

Shama Sundaram Iyer v. Abdul Latift 27 0. 61 ; 4 
0. 'W. N. 92; It Ind. 'Dec. (N. 8.) 41, and Abdul 
Hamid v. Biaz-ud-din 80 A 82 ; 4 A. L J. 691 ; A. W. 
N. (1907) 278, not followed. 


Where with the verbal consent o! parties the Judge 
of an Appellate Court referred the matter in dispute 
between the p.iirties to arbitration, the parties aooept- 
od the reference, signed their names on the order 
sheet of the Court, attended the arbitration prooeed- 
produced certain dooumantary evidenoe and 
the arbitrator gave his award : 

JUldt that the parties were estopped from impeach- 
ing the legality of the award on . the ground that the 
original relerenoe was not ia writing, [p. 880, col. 1.] 

Lwmmtbai v. Jlajee Widina Cassum, 28 B. 629 ; 1 
Bom. L. U 617 : 12 Ind Deo. (N.S ) 420 ; and MaJio^ 
med Musa v. Aghore Kumar Qanguli, 28 Ind. Oas. 930; 
42 C. 801 ; 17 Bom. L. K. 420 ; 21 0. L. J. 231 ; 28 M. 
L. J. 548 ; 19 C. W. N. 260 ; 18 A. L. J. 229 ; 17 M. 
L. T. 148 ; 2 Ii. W. 268 ; (1916) M. W. N. 621 ; 42 

I. A 1 (P.O.) relied upon. 

Where a dispute pending in appeal is referred to 
arbitration the arbitrator has power to decide whe- 
ther he should accept additional evidenoe or not. 
[p. 880, ool. 2 ] 

An arbitrator is a judge of all matters whether of 
faot or of law and a Court hearing objections against 
an award Is not a Court of Appeal sitting in judg- 
ment over the award, [p. 880, ool. 2.] 

Badruddin Hasan v. Amir Begam, 18 lod. Oas. 620; 
14 O. C. 808, and Amir Begam v. Badruddin Hasan, 
18 Ind. Oas. 625; 86 A. 886; 18 0. W. N. 756; 1 O.L.J. 
249; 12 A. L. J. 637; 17 0 0. 120; 16 Bom. Ii. R 
413; (1019) M. W. N. 472 ; 16 M. L. T. 856; 27 M L. 

J. 181 ; 10 0. L. J. 494 (P.O.) ; 1 L. W. 1016 relied 
upon. 

Application against the decree of the District 
Judge, Rae Bareli, dated 17th April 1923, up- 
holding decree of the Additional Munsif, Rae 
Bareli, dated 22nd August, 1923. 

Mr. Badha Krishna, for the Applicants. 

Messrs. Kahur Ahmad and Vilayat Husain, 
for the Opposite Parties. 

JUDGMENT .—The applicants brought 
a suit in the Court of the Additional Munsif 
of Rae Bareli for possession of a 1 kirant 
share in village Serai Mughlan, District Rae 
Bareli. The suit was dismissed. The plaint- 
iffs preferred an appeal against the decree 
of the Munsif to the Court of the District 
Judge of Rae Bareli. During the pendency 
of the appeal in the last mentioned Court, 
the parties agreed to refer the matter in 
dispute to arbitration. Mr. Muhammad 
Shwaib, a practitioner of that Court, was ap- 
pointed the sole arbitrator with the consent 
of the parties. He accepted to act as arbitra- 
tor and finally he gave his award. The appli- 
cants were dissatisfied with the award, and 
raised several objections against it. The 
learned District Judge has overruled those 
objections and confirmed the award, and 
directed a decree to be prepared in terms 
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thereof. The net result of the award was 
the confirmation of the decree of the Court of 
first instance and dismissal of the appeal 
preferred against it. The present application 
seeks to impugn the validity of the award. 

In the first place, it is to be observed that 
the application does not fall within the terms 
of section 115 of the Code of Civil Procedure 
under which it purports to have been made. 
The learned Judge was clearly acting 
within his jurisdiction by referring the 
matter in dispute between the parties 
to arbitration with the consent of these 
parties. Reference to arbitration having thus 
been made and the arbitrator having consen- 
ted to act, the learned Judge ceased to have 
any jurisdiction over the matter in dispute 
This is in accordance with clause (2) of para- 
graph 3 of the Second Schedule to the Code 
of Civil Procedure. He again became seized 
of the jurisdiction when the arbitrator sub- 
mitted his award to the Court by the order of 
which the reference had proceeded. Objec- 
tions being filed against the award, the Court 
had jurisdiction to deal with them under 
paragraphs 12, 14 aud 15 of the Second Sche- 
dule to the Code. The objections in the 
present case were so dealt with by the learned 
Judge, and his final order is founded upon the 
provisions of paragraph 16 of the same Sche- 
dule. According to those provisions he has 
refused the application praying for an order to 
set aside the award and pronounced judgment 
in accordance with it. Ho has, therefore, 
acted throughout within jurisdiction and 1 
discover neither any illegality nor any material 
irregularity on the part of the learned District 
Judge in the exercise of his jurisdiction. This 
will be a sufficient ground to dismiss this 
application. 

A point of law of some importance was, 
however, raised at the hearing of this appli- 
cation and 1 think it desirable that 1 may 
express my own opinion on it. In the first 
instance, it was argued that in the present 
case there was no application in writing by 
the parties, asking the Court in which the 
appeal was pending, to refer the matter to 
arbitration, and inasmuch as clause (2) of 
paragraph 1 of the Second Schedule to the 
Code of Civil Procedure requires that an 
application contemplated by that clause shall 
be in writing, the reference to arbitration was 


wholly ultra vires. There are decisions which 
lay down the proposition that the provision 
of clause (2) is merely directory, see, for ins- 
tance, the oases of Shama Sundrarn Iyer v. 
Abdul Latif (l) and Abdul Hamid v. Bias- 
uddin (2). These decisions were passed 
under the old Code of Civil Procedure but 
there is no material difference between the 
provisions of the old Code and the new Code 
in this behalf. Speaking for myself, 1 am not 
prepared to hold broadly that the requirement 
imposed by clause (2) that the application 
shall be in writing is merely directory. My 
own opinion in the matter is that the appli- 
cants are estopped from raising the plea that 
the application for reference was not in writing 
with the object of defeating the entire arbi- 
tration proceeding and the award following it. 

1 prefer to rest my decision on the grounds 
stated by Jenkin’s C. J. in the case of 
Luxurnibai v. Hajee Wcuiina Gassiim (3). The 
learned Chief Justice observed : “ Here, 
however, the matter has advanced a stage 
further, the order has actually been made 
and the case has reached that point at which 
it may be asked whether the rule that 
consent cures error should not be applied.” 
In the case before him ho applied that rule 
and in support of his opinion he quoted 
the cases of Tycrnan v. Smith (4) and 
Andrews v. Elliott (5). The learned Chief 
Justice also distinguished the two Privy 
Council decisions in the cases of Nusser- 
wanjee PeMonjee v. Mccr Mynoodeen Khan (6) 
and Stafford Bettesworih Haine v. The East 
India Company (7). 

In the present case, the objection which I 
am now considering, was not taken in the 
Court below. These applicants accepted the 
reference, signed their names on the order 
sheet of the Court in relation to the order of 

(1) 27 0. 61 ; 4 0. W. N. 92 ; 14 Ind. Deo. 

(N. S.) 41. 

(2) 30 A. 82 ; 4 A. L. J. 691 ; A W. N. (1907) 
278. 

(8) 23 B. 629; 1 Bom. U R. 617 : 12 Ind. Do. 
(N.S) 420. 

(4) (1866) 26 L. J. Q. B. 859 ; 6 El. and Bl. 719 ; 

2 Jur. (N. 8.) 860 ; 119 E. R. 1083 ; 106 R R 782. 

(6) (1866) 26 L. J. Q. B. 1 ; 6 El. and Bl. 602 ; 1 

Jur. (N. B.) 1046 ; 119 E. R. 567 ; 108 R. R. 686. 

(6) 6 M. I, A. 184. 

(7) 6 M. I. A. 467 ; 11 Moor. P. 0. 89 ; 4 W. K. 
P. 0. 99 ; 1 Bath P. 0. J. 274 ; 117 R. R. 14 ; 14 E, R. 
609 ; 19 E. R. 176. 
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referenoo, attended the prooeedingsiwhioh the 
arbitrator held for the purpose of making his 
award and attempted to produce certain 
documentary evidence before him which he 
declined to receive. Now that the award has 
gone against them, I think it is too late for them 
to impeach the legality of it on the ground 
that the original application for reference 
was not in writing. In the case of Mahomed 
Mum V. Agliore Kumar Gunguli (8) the rule on 
which I roly was stated by Lord Shaw in the 
following terms : “ To use language com- 
mon from very early times in Scotland, 
and highly approved in the case of Maddison v. 
Alderson (9) in the House of Lords, it is no 
doubt true tliat there is a locus peniieniiir, 
that is, a power of resiling from an incomplete 
engagement, from an unaccepted offer, from a 
mutual contract to which all have not assen- 
ted, from an obligation to which writing is 
requisite and has not yet been adhibited in an 
authentic shape.*’ This is the situation where 
the parties stand upon nothing but an engage- 
ment which is not final or complete. But 
where the actings and conduct of parties are 
founded on, then in all such cases, to use the 
language of Professor Bell in his Principles, 
10th edition, section 26, “m interventus raises 
a personal exception, which excludes the plea 
of locus penitenUae, It is inferred from any 
proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor to take place on the faith of the con- 
tract, as if it were perfect ; provided they are 
unequivocably referable to the contract and 
productive of alteration of circumstances, loss 
or inconvenience, though not irretrievable”. 
Ilis Lordship added, that there is nothing either 
in the law of India or of England inconsistent 
with the principle above stated, but that, on 
the contrary, these laws follow the same rule. 

It was further argued that the arbitrator 
refused to receive documentary’ evidence which 
the applicants desired to produce in support of 
their case before him, and that this refusal 
amounted to misconduct on his part sufficiently 
grave to vitiate the award. I do not agree with 

(8) 28 Ind Gas. 980 ; 42 0. 801 ; 17 Bom. L. B. 
420 ; 210. L. J. 281 ; 93 M. L. J. 648 ; 19 C. W. N. 
250 ; 18 A. L. J. 229 ; 17 M. L. T. 148 ; 2 L, W. 
25 h ; (1916) M. W. N. 621 ; 42 I. A. 1 (P. 0.) 

(0) (1883) 8 A. 0. 467 ; 62 U J. Q. B. 787 ; 49 Ii. 
T. 808 ; 81 W. R. 820 ; 47 J. P. 821. 


this contention. The arbitrator has stated in 
writing the grounds on which he acted in the 
matter of refusing to receive the evidence, 
llis opinion was, that the case had come before 
him from a Court of Appeal where it was 
pending in the form of an appeal from the 
decree of the Court of first instance and that 
he could only act within such jurisdiction over 
the matter as could be exorcised by the Court 
of Appeal. His opinion may be wrong. I am 
not concerned with that, but ho certainly had 
power to decide whether he should accept 
additional evidence or not. He was arbitrator 
on all matters whether of fact or of law. 
The Court hearing objections against an award 
is not a Court of Appeal sitting in judgment 
over the award. In case of Badruddin Hasan v. 
Amir Begam (10) a Bench of this Court laid 
down the proposition that, whero the award 
is good on the face of it the parties cannot 
object to the arbitrator’s decision either upon 
law or fact, and the Courts will not ordinarly 
review his discretion provided ho acts within 
his authority and behaves fairly to each 
party; nor will they interfere with his judg- 
ment on any mere ground of mistake. This 
decision was upheld by their Lordships of the 
Privy Council on appeal, boo Amir Begam v. 
Badruddm Hasan, (11). The application is 
dismissed with costs. 

S. D. Application dismissed, 

(10) 18 Ind. Gas. 620; 14 O. 0. 308. 

(11) 28 Ind. OaB. 626; 8G A. 83G; 18 0. W. N. 766; 
1 O L. J. 2iU; 12 A. L. J. 537; 17 0. 0. 120; 16 Bom. 

L. B. 413; (1914) M. W. N. 472; 16 M. B. T. 86; 27 

M. L. J. 181; 19 C. L. J. 494; V, 0. 1 L. W. 1016; 
(P. 0.) 


NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Second Civil Appeal No. 312-B op 1922. 
October 12, 1923. 

Present: — Mr. Kinkhede, A. J. C. 

TUL3IEAM— Plaintiff Appellant 
versus 

ANUSUYA — Defendant — Respondent 

Cantract Act (lY .»/ 1872) s. 

A mixt^d question oj law faci-^TramJer oj Proper, 
iy Act (YV of 8. XOO'^C ha rge— General words’- 

Property not specified -’Charge, whether created- 



VoL. 78] 


INDIAN CASES 


881 


TUIiSIBAM V. ANUSUYA 

Accomi-hoolM^ fjohfithcr m/ficient do prove purpose of 
loan. 

The qaeation of what are ** neoeBaaries ’* within 
the meaning of sootion 68 of the Oontraot Act is not 
a pure question of law but is a mixed question of law 
and fact and as such cannot be allowed to be raised 
for the first time in second appeal when it has no 
foundation in the pleadings, [p. 381, ool. 

Mere general words are insufidoient to create a 
charge on property either moveable or immoveable it 
it is not spesifloally indicated. A covenant that the 
obligee should recover from the ** person and prop, 
erty " of the debtor is too wide to fasten a charge 
on any of his property, [p. 382, col. l.J 

A mere covenant to charge an estate does not 
create a charge unless the property can be identified 
by existing facts and circumstances so that there 
may be no ambiguity about them. There must be 
expression of a present intention coupled with the 
necessary words of hypothecation in order to consti- 
tute it. [p. 382, ool. 1.] 

A creditor is bound to prove purposes for which 
loan is borrowed by independent and reliable evi- 
dence and mere entries in his account-books will 
not constitute such proof, [p. 382, ool- 2.] 

Appeal from the decree of the District 
Judge, Akola, dated the 18th February 1922, 
in Civil Appeal No. 12 of 1920. 

Mr. N. Cr. Bose, B. B., for the Appellant. 

Messrs. A. V. Khare and K. K. Gandhe, for 
the Bespondent. 

JUDGMENT. — The present appeal arises 
out of a suit to enforce a simple monoy- 
bond, dated 24th July, 1914 (Ex. P i) 
executed by Aheliabai, defendant No. 1, for her- 
self and as the guardian of her minor adopted 
son Yeshwant Rao, defendant No. 2, The 
consideration of the bond which is Es. 2,000 
is made up of the balance duo on previous 
transactions of loans or on account of price of 
articles supplied to the minor’s guardian from 
time to time. The plaintiff claimed relief 
against the person and property of both the 
defendants. The first Court decreed the 
claim against defendant No. 1 but dismissed it 
as against the minor defendant No. 2 or his 
estate on the ground that no benefit to the 
defendant No, 2 was proved. Defendant No. 2 
died and in his place his widow Anusuya’s name 
was substituted by the District Judge, Akola, 
who confirmed the finding as to absence of 
benefit and dismissed the plaintiff’s appeal. It 
is against this dismissal of the claim as against 
defendant No. 2 Yeshwant Rao or his legal 
representative that this appeal has been 


preferred. Both the Courts below held 
that the plaintiff failed to prove that 
the several items which formed the considera- 
tion of the bond in suit wore borrowed by 
defendant No. 1 for the benefit of her minor 
son or his estate. This finding of fact 
precludes me from entertaining this second 
appeal. 

It is, however, contended that the District 
Judge decided the case against the plaintiff 
under the erroneous impression that “ there is 
no clause in it (bond Ex. P-I) which purports 
to bind the estate of Yeshwant Rao {vide 
paragraph 4 of the lower Appellate Court’s 
judgment). My attention is drawn to the fol- 
lowing clause in the bond, Ex. P-1. “ This 

bond is binding on my estate and heirs”, and 
it is contended on the strength of those words 
that the bond (Ex. P-i) is a document which 
creates a charge against the estate of the 
minor and that, as plaintiff had expressly ask- 
ed the relief against the estate of the minor 
defendant No. 2, the Courts below ought to 
have decreed the claim against the estate, on 
the strength of the said clause. 

In the argument the learned pleader dovol- 
opod the point and very ingeneously urged 
that even assuming that the words mentioned 
above did not make the bond in suit a docu- 
ment purporting to bind the estate of the 
minor, still, upon a scrutiny of the various 
items which wont to form its consideration, 
the Courts below ought to have concluded 
that, at any rate, majority of them represent- 
ed the “ necessaries ” supplied to the minor 
for which section 68 of the Indian Contract 
Act provided a statutory charge. To take up 
the last argument first : a perusal of the 
Order Sheets dated 7th May 1918, 5th July 
1918iand 26th February 1919 and the plead- 
ings recorded in the case will clearly show that 
plaintiff was not able to make any satisfactory 
statement as to the purposes of the loans and 
as regards the existence of legal necessity or 
benefit to the minor defendant No. 2. It 
is rightly pointed out by the defendant 
No. 2’s learned pleader before me that, the 
question of what are ” necessaries ”, is not a 
pure question of law but is a mixed question 
of law and fact and cannot be allowed to be 
raised for the first time in second appeal : 
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Jagon Bam Marwari v. Mahadeo Prasad 
Sahu (l) as it has no foundation in the plead- 
ings. , I do not feel inclined to entertain it here 
particularly as by the death of the minor his 
legal representative would not be able to 
prove the special circumstances within the 
knowledge of the infant himself which make 
those articles not necessaries— (page 779 ibid). 
The argument as regards the statutory charge 
under section 68 of the Contract Act, there- 
fore, fails. 

The next point is, whether the bond in suit 
creates any charge on the estate of the minor. 
No authority has been cited in support of the 
proposition that the words quoted above are 
sufficient to impose a valid charge upon the 
estate. On the contrary, the respondent con- 
tends that several ingredients are wanting to 
make the covenant a covenant binding the 
estate of the minor. It is pointed out that the 
responsibility rested on the creditor when the 
bond was taken for the debt to take care that 
the bond was so drawn as to render the estate 
of the minor in law liable for the debt. 
Krishnan Cheity y. Vellaicharfii IWn.Urw- 
mugam Chettz v, Duraisinga Tevar] (2). Sec- 
tion 100 of the Transfer of Property Act which 
deals with immoveable property clearly con- 
templates that the property which is made 
security for the payment of money to another 
must be specific property of the debtor: — vide 
The Collector of Etaioah v. Beti Maharani (3) 
followed in Kishan Led v. Bani Bhawan 
Kuar (4): see also Jagatdhar Narain Prasad v. 

A, M. Brown (6). Mere general words are 
insufficient. Similarly, for creating a charge 
on moveables, the property or funds must 
be specifically indicated : Watson v. The 
Duke of Wellington, (6) and Percival v. 
Dunn (7). In other words, a covenant that 
the obligee could recover from the “ person 
and property ” of the debtor is too wide to 

(1) 1 Ind. Oaa. 724; 86 0. 768 afc p. 778; 13 0. W. 
N. 643. 

(2) 12 Ind. Oas 566; 37 M. 38 ; 10 M. L. T. 885; 
(1911) 3 M. W. N. 461; 21 M. b. J. 1077. 

(8) 14 A. 162: A. W. N. (1892) 27; 7 Ind. Deo. (N. 

B. ) 474. 

(4) 8 Ind. Oas. 864. 

(6) 83 0. 1183 at p. 1153; 4 0. L. J. 121 ; 10 C. W. 
N. 1010. 

(6) (1880) 1 Bass & M. 602 ; 8 L. J. (0. 3 ) Gh 
159 ; 89 E. R. 281 ; 32 B. R. 298. 

(7) (1865) 29 Oh. P. 128 ; 54 L. J. Oh. 570 ; 52 L. 
T. 820. 


fasten a charge on any of his property. See 
also Batchu Bamajogayya v. Vajjula Jaganna- 
dham (8). Although the law does not require 
a writing to create a charge, it is fairly argu- 
able that in order to be valid, a charge must 
conform to the requirements of the Eegistra- 
tion Act if a writing is executed or relied upon 
in support of the charge. A more covenant to 
charge estate does not create a charge, unless 
the property can be identified by existing facts 
and circumstances so that there may bo no 
ambiguity about them. There must be ex- 
pression of a present intention coupled with 
the necessary words of hypothecation in order 
to constitute it. I cannot find any such ex- 
pressions in the bond in suit a s would make 
it an instrument creating a charge on any 
portion of the minor’s estate. The argument 
that the charge was created by acts of parties 
also, therefore, fails. 

One more argument remains to be consi- 
dered. The lower Courts have accepted the 
entries in the account-book as correct for the 
purpose of holding that the bond in suit was 
for consideration but they erred in rejecting 
them as constituting no proof of the purposes 
mentioned therein. I do not see any force in 
the argument, particularly as the creditor was 
bound to prove the purposes by independent 
and reliable evidence which is miserably lack- 
ing in the present case. The result is that 
the appeal stands dismissed with costs. 

G. R. D. Appeal dismissed. 

8. D. 

(8) 49 Ind. Gas. 872 ; 42 M. 185 ; 25 M. L. T. 23 ; 
9 L. W. 229 ; 86 M. L. J. 29 ; (1919) M. W. N. 148 
(P. B.). 

ALLAHABA^HIGH COURT. 

Second Civil Appeal No. 1311 op 1922. 

January 21, 1924. 

Present ; — Mr. Justice Lindsay, and 
Mr. Justice Sulaiman. 

MANNI LAL and others— Defendants— 
Appellants 
versus 

Musammat RANI— (Plaintiff)— and 
Musammat PARBATI — 
Defendant— Respondents. 

Oti8tom^Pre~emption~-B.\MedLtikt karibi, mean fag 
ot^ Hindu mdmv whether karibi of cO’Wtdow. 

The word karibi means a relation by blood or 
marriage. A Hindu widow is, therefore, a karibi of 
her oo-widow« 
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When ouBtom allovra a preferential right ol pre- 
emption to a hissedar karibi over a mere hissedart a 
Hindu oo’widow who is also a oo-sharer has a preferen- 
tial right of pre-emption in respeot of a sale by her 
oo-widow as against a oo-sharer who is a mere 
stranger. 

Kuria ▼. Jafrit 83 Ind. Oas. SOI. distinguished. 

Second Appeal from a decree of the District 
Judge of Farrukhabad, dated the 14:th Sep- 
tember, 1922. 

Oulzari Lai, for the Appellants. 

Dr. N, Sen, for the Eespondents. 

JUDGMENT. — This is a defendants’ 
appeal arising out of a suit for pre-emption. 

The plaintiff and the vendor in this case 
are co-widows and they admittedly are co- 
sharers in the plot described as grove which 
has been sold. Both the Courts below have 
decreed the suit holding that there is a 
custom under which a “ hissedar karibi ” is 
entitled to preference as against other co- 
sharers and that the present plaintiff comes 
within the definition of the expression hissedar 
karibi of the vendor. The defendant trans- 
feree is also a co-sharer in the same grove but 
is not in any way related to the vendor. There 
is now before us no dispute as to there being 
a right of pre emption with regard to the sale- 
deed. The only question is, whether the 
plaintiff has preference as against the trans- 
ferees. Both the Courts below have come to 
the conclusion that, having regard to the 
fact that these ladies belong to the same 
Hindu family and by marriage have become 
members of the family, they are hisscdars 
karibi of each other. 

On behalf of the defendants it is contended 
before us that the word karibi means a blood 
relation and that, therefore, the plaintiff and 
the vendor who are connected with each other 
only through marriage are not blood relations. 
The word karibi is derived from the word 
karih which is defined in Wilson’s glossary as 
.meaning near, near to; also near in relation, 
ship, a kinsman, a relative, a connection 
by birth or marriage, excepting the relation of 
parent and child. 

It was also pointed out in the Full Bench 
case of Khuman Singh v. Hardai (1) that the 
word karibi is sometimes ambiguous but in 

(1) ll A. 41 ; A. W, N. (1889) 1 ; 6 lud. Deo, 


connection with other words it may have a 
very wide meaning, ^^r. Justice Karamat 
Husain in a case reported in Badhay Parshad 
V. Nannu (2) was of opinion that the word 
rishtedaran karibi meant near relations by 
blood or marriage. In the present case the 
word rishtedar is not used at all, we have 
only the word karibi and that, in our opinion, 
simply means relation. 

We may point out that in a case reported in 
Jagrani v. Bisheshar Dube (3) it was held that 
a son-in-law was not a rishtedar karibi because 
he was not connected with the Hindu family 
whoso daughter he had married. It was also 
pointed out that the cases of Hindu females 
are different on the ground that they become 
members of the families into which they 
marry. This remark distinguishes that case 
from another case of the same Bench Kuria 
V. Jafri (4) which was a case of Muham- 
madans and where it was held that the two 
widows of two deceased brothers were not 
near relations so as to come within that cate- 
gory. In this view of the matter, we are ot 
opinion that the view of the Courts below on 
this point was correct. 

The result, therefore, is that this appeal 
must fail and it is hereby dismissed with 
costs. 

Z. K. Appeal dismissed, 

(2) 6 Ittd. Om. 669. 

(8) 35 Ind Oas. 701 ; 14 A. L. J. 449 ; 88 A. S6G 
(P. B.). 

(4) 38 Ind. Gas., 801. 


LAHORE HIGH COURT. 

Civil Revision No. 963 of 1922. 

May 21, 1923. 

Present : — Mr. Justice Moti {r^agar. 
GAJJAR— Defendant— 'Petitioner 
versus 

GDRU SURDUL SINGH— Plaintiff 
—Respondent. 

Provincial Small Cause Courts Act (IZ of 1887) 
Sc/i. II# Art, 8^**Rent*\ meaning oi— ^Damages Jor use 
and occupation, suit to recover, naUire of^^Jurisdie. 
tion of Small Cause Courts, 
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The word **reiit'* in Article 8 of Sohedale II to the 
Provinoial Small Cause Courts Act is ia tended to be 
undergtood in the ordinary sense of a return in 
money or kind for the enjoyment of speoido property 
held by one person from or under another, and does 
not include damages for the use and occupation of 
land by a trespasser. 

A suit to reooTer such damages, therefore, does 
not fall within the Attioloand is not excluded from 
the oognieanoe of a Small Cause Court 

Chuni Lai v. Shazada Khanam, 158 P. R. 1884 
dissented from Vim Pillai v. Ra^igasami PMlaif 32 
Mad. 149 ; 8 Ind. Deo (N. 8.) 106 relied on. 

Pobifcion under section 26 of Act IX of 1887, 
for revision of tho order of the Munsif , with 
Small Cause Court powers, of Jullundur, dated 
the 24th October 1922. 

Lala F ahir Chcind and Mr. Sagar Ghand, 
for tho Petitioner. 

Lala Badri Das, B. B„ for the Respondents. 

JUDGMENT . — This is an application for 
revision of an order, dated the 24th of October 
1922, passed by a Munsif havinj* tlio powers 
of a Judi^o of Small Cause Court, at Jullundur, 
awardini^ plaintiff a decree for Bs. 16 on 
account of rent of some land. It is ar^^ued 
that tho order is without jurisdiction, inas- 
much as tho suit was one for the recovery of 
rent other than house rent and consequently 
excluded from tho cognizance of the Small 
Cause Court by reason of Article 8 of the 
second Schedule of the Provinoial Small 
Cause Courts Act of 1887. On behalf of the 
defendant the contrary view lias been present- 
ed that the sum claimed is not in the nature 
of rent but of damages for use and occupation 
of land held by him as a trespasser and 
consequently cognizable by a Court of Small 
Causes. The facts are that on the occasion 
of Baisakhi festival in the month of April 
1921 the defendant put up a temporary shop 
on some land owned by tho plaintiff. The 
plaintiff thereupon brought this suit for the 
recovery of Rs. 30 on account of rent of this 
land. The defendant denied that the land 
belonged to the plaintiff and stated that it 
was a public place. The trial Court found 
against the defendant and, holding that the 
land belonged to the plaintiff, passed a decree 
for Bs. 15 in his favour. 

The question for decision is whether 
the suit is one for rent or for damages for use 
and occupation. I have given a careful con- 
sideration to this matter and the conclusion at 


which I have arrived is that the contention of 
the respondent is correct and that the suit is 
not for rent hut for damages for use and 
occupation of the land held by the defendant 
as a trespasser. Reliance, is placed on behalf 
of the petitioner on Chunni Lai v. Shazada 
Khanam (1) where it was held that the ex- 
pression “rent*' in section 6 of the Small Cause 
Court Act, 1866, was not limited in meaning 
to rent due on contract hut included money 
claimable in respect of premises of the plaint- 
iff used and occupied by the defendant with- 
out a contract. The question, however, was 
not fully discussed in this authority and it does 
not appear on the facts stated whether the 
land was occupied by the defendant with or 
without the permission of the plaintiff. On 
the other hand, Mr. Badri Das contends that 
the word “ rent in the section, was intended 
to be understood in the ordinary sense of a 
return in money or kind for the enjoyment 
of specific property held by one person from 
or under another. In my opinion this seems 
to be the correct view, and a decision of the 
Malras High Court in Vira Pillai v. Banga- 
mint Pillai (2) points to the same conclusion. 
The present claim is obviously not of this 
nature and is, therefore, not excluded from the 
cognizance of the Court of Small Causes. 

I do not see any force in this petition and 
dismiss it with costs. 

z. K. Application dismissed, 

(1) 168P. R. 1884. 

(2) 22 M. 149 ; 8 Ini. Deo. (N. S.) 106. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civitj Appeal No. 60-B of 1921. 
September 28, 1923. 

Present : — Mr. Kotval, A. J. C.. and 
Mr. Pridoaux, A. J. C. 

RAKHMABAI— Plaintiff -Appellant 
versus 

VITHUSA AND OTHERS— Defendants— 
Respondents. 

Law ^Alienation — Benefit of family-^Test* 
^Debt secured on family property, whether antecedent 
^Mortgage by iather-^Sona not horn, whether cm 
contest. 
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The right way of jadgtnq m ordloary oases 
whether a loan on a mortgage of family property for 
purohasiog aa e-itate oonstitutas a boneilk to the 
family ia not by looking at the ultimate result of 
the purchase* many years after but to determine the 
queati)n of benefit with referenoe to the time of 
purohaae. [p. S86» ools. I & 2.] 

A debt incurred on the security of the family pro • 
perty ia not ** an antecedent debt " [p 886, col. 2 ] 

Bona and grandsons not born at the date of a 
mortgage take by their birth an interest in the 
family property sabieot to the mortgagee's rights, in 
respect of the father's shares as they existed at the 
dace of the mortgage and they are not entitled to 
obieot to the alienation of such shares, [p. 837, col. 2 J 

Appeal from tlie dooroo of tbo Additional 
District Judge, Amraoti, dated the 30th June 
1921, in Civil J^uit No. 49 of 1919. 

Dr. H. S. Gour and Mr. M. B Marathe^ for 
the Appellant. 

JZr. 27. G, Bose, B. B. and Mr. G. V. Desk- 
muk, for the Bespondonta. 

JUDGMENT. -The facts and issues 
material to the decision of this appeal are as 
follows. Vithusa, defendant No, 1, Puransa, 
defendant No. 2 and Nagosa, defendant No, 3, 
are brothers. They and a fourth brother 
Govindsa, now deceased, executed a mortgage, 
Exhibit P-1, on the 19th December 1907 in 
favour of Puranraal, deceased husband of the 
plaintiff Riikhmabai. The consideration was 
Rs. 7,500 made up as follows : - 

Rs. 1,500 were to be paid by the mortgagee 
to k^hoolal Ramlal, a mortgagee of some 
land in Mouza Parwatpur belonging to 
the mortgagor’s ; 

Rs. 5,500 cash borrowed and paid to Madho 
Rao and others from whom the mort- 
gagors had purchased two fields Nos. 17 
and 24 situated in mouza Fazalpur also 
called Khaparkhod for Rs. 6,500 on the 
same day, i. c., the 19th December 1907 ; 

Rs. 600 taken for the use of the family. 

The property mortgaged consisted of fields 
situated in five villages and included the two 
fields purchased from Madhorao and others 
with the borrowed money. 

Tlie plaintiff admits repayments to the 
extent of Rs. 8,925 and asks for a decree for 
Rs. 16,000 according to the rule of Damdu- 
pat. 

I C-.49 


The defendants Nos. 4 to 18 are the sons and 
grandsons of the mortgagors. Defendants Nos.7, 
8, 9, 10, 12, 13, 15, 16 and 17 were not born 
at the date of the mortgage. Defendant No. 4 
was major and the remaining defendants were 
minors at the date of the mortgage. The de- 
fendants Nob. 4 to 17 are joined on the ground 
that they are members of a joint family with 
defendants 1 to 3 and are entitled to redeem 
the mortgage. These defendants pleaded 
that there was no legal necessity for the 
mortgage-debt nor any benefit of the family 
therefrom and that their shares were not 
liable. It was also ph adod that the defendants 
who had effected a partition should each bo 
allowed to redeem his respective share by 
paying a proportionate part of the mortgage- 
debt as the mortgage had been split up by 
the mortgagee consenting to a sale of the part 
of the mortgaged property. The plaintiff re- 
plied that the debt was incurred for legal 
necessity; that defendant No. 4 who they admit- 
ted was major at the time of the mortgage 
gave his consent to the mortgage and that the 
defendants who were not born at the date of 
the mortgage could not raise the question of 
legal necessity or benefit. 

The issues on those pleadings were, — 

2. Was the debt such as to bind the shares 
of defendants Nos. 4 to 17 in the prop- 
erty ? 

3. Can defendants Nos. 7, 8, 9, 10, 12, 13, 
16, 16 and 17 who were born after the 
mortgage in suit raise the question 
about the nature of the debt and the 
liability of their shares for it "f 

6. What right of contribution exists bet- 
ween the parties by reason of sale of part 
of the property to Syed Ajamal Hasani 
and others and what was the value of 
the several items of the mortgaged prop- 
erty on the date of mortgage ? 

7. Had Sheoram, defendant No 4, been 
consulted and had he agreed to the mort- 
gage in suit ? 

The lower Court found on issue 2 that the 
purchase of the fields was not for the benefit 
of the family ; that the Rs. 500 said to have 
been paid for the use of the family were not 
proved to have been paid for cultivation or 
any family purpose ; that out of the item of 
Rs. 1,600 Rs. 800 were paid to the mortgagee 
Sheolal and Rs. 700 to the mortgagors ; that 
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the latter item was not for a purpose neoes- 
ary or beneficial to the family and that the 
Bs. 800 paid to Sheolal did not constitute an 
antecedent debt. On issues 3 and 7 the lower 
Court found that Shooram had not consented 
to the mortgagee and that the defendants who 
were not born at the date of the mortgage 
could raise the question of the non-liability of 
their shares. On issue 6 it held that the 
question of contribution did not arise. On 
these findings the lower Court passed a decree 
for the full claim and costs against defend- 
ants No. 1 to 3 and declared that the shares 
of these defendants and Govindsa would be 
liable for the amount decreed. 

The plaintiff appeals olialleuging the above 
findings and urging that the decree should 
have been passed against all the defendants 
and that at any rate a decree against the 
entire fields Nos. 17 and 24 purchased with 
the money borrowed from the plaintiff should 
have been passed. 

It will be convenient to decide the ques- 
tions involved in issues 2 and 7 first. As 
regards the consent by Sheoram, we agree 
with the lower Court that it is not proved. 
The only witness examined to prove it is P. W. 
5. The witness is indebted to the plaintiff and 
is not corroborated by any other evidence on 
the record. There is no particular reason why 
Sheoram, if he had no objection to the mort- 
gage, did not sign or was not pressed to sign 
the mortgage-deed. The evidence is unconvin- 
cing and insufficient to prove Sheoram ’s con- 
sent. 

As regards the binding nature of the con- 
sideration wo agree with the lower Court 
that the purchase of the fields was not an 
act beneficial to the joint family. This will 
bo plain if we look at the result of the trans- 
actions of the purchase and the mortgage so 
far as it affects the family property. Before 
those transactions the family was in possession 
of I06i acres unencumbered land. After 
the transactions the family came to bold this 
area plus 63 acres 8 gunthas, the area of the 
purchased land, with an encumbrance of 
Rs. 6,500 carrying interest at 1 per cent, per 
annum liable to be increased to l-i per cent, 
per annum compound rate. Wo do not think 
that the right way of judging in ordinary 
cases whether a loan on a mortgage of family 
property for purchasing an estate constitutes 


a benefit to the family is by looking at the 
ultimate result of the purchase many years 
after. The fact that the purchase turned out 
to be a good bargain many years after its date 
is not a ground for holding that it was for the 
benefit of the family when it was made. A 
speculative and hazardous purchase may turn 
out in the end to 1)6 a good bargain but it 
cannot for that reason lie held to have been 
beneficial to the family. The question of 
benefit must be determined with reference to 
the time of the purchase. In our opinion 
the transaction could not have ))ecn consi- 
dered at the date of the mortgage one 
for the benefit of the family. Even judg- 
ing from the result the transaction can 
scarcely be said to be such. It has necessitat- 
ed the selling away of a part of the family 
lands for part satisfaction of the mortgage- 
money. The purchase was admittedly followed 
by costly litigation. 

As regards the item of Bs. 1,600 which the 
mortgagee retained to pay to Bheolal, only 
Bs. 800 were paid to him. Sheolal’s debt was 
incurred on the security of the family property 
and was, therefore, not an antecedent debt 
according to the rulings of the Privy Council 
and the mortgagee must bo deemed to have 
known that the sons were not liable for its 
payment. As regards the Rs. 700, they were 
paid to the mortgagees themselves about a 
year after the date of the mortgage. There was 
no reason wlmtsoever for paying this amount 
after it was discovered that it was not required 
for the particular purpose to which it was 
to be applied. The payment was neither for 
a necessary purpose nor for the benefit of the 
family. 

As regards the item of Bs. 500, there is 
neither any evidence that there was legal 
necessity for it nor that it was taken for the 
benefit of the family. 

No case of reasonable enquiry by the mort- 
gagee was pleaded and we do nob think that if 
any reasonable enquiry had been made the 
mortgagee would have been satisfied that the 
loan was necessary or for the benefit of the 
family. 

It is urged that, at any rate, equity requires 
that a decree should have been passed against 
the whole of the two fields purchased 
with the mortgagee 8 money. At the most, a 
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decree oould bo passed against 5,500 |6,500bhs, 
that is llllSths, of those Gelds for the Gelds 
were purchased for Es. 6,500 and only Es. 6,500 
were borrowed from the plaintiff for payment 
to the vendor. But in view of the fact that 
land of the value of Es 7,000 belonging to 
the family has been sold and the purchase- 
money paid to the mortgagee in part satisfac- 
tion of the mortgage-money, we do not think 
that any equity arises in favour of the plaint- 
iff on the ground that the family will receive 
at the plaintiff’s expense beneGt for which it 
has not paid. 

It is next contended that the sons and 
grandsons not born at the date of the mortgage 
took by their birth an interest in the family 
pix)perty subject to the mortgagee’s rights in 
respect of the fathers’ shares as they existed 
at the date of the mortgage and that they 
were not entitled to object to the alienation of 
such shares. This contention must be upheld : 
Hazari Mai v. Abaninath Adhurioya (1), 
Tulshi Bam v. Baku Lai (2), Abdul Bahman v. 
Muhammad Yar (3) and Joxoala Prasad v. 
Protap Udai Nath Sahi Deo (4) which 
are against this contention are from pro- 
vinces where alienation of the joint family 
property by the father without the consent of 
the coparceners or without legal necessity is 
not valid even to the extent of the father s 
share and cannot properly be applied in the 
present case where the alienation is good to 
the extent of the father’s share. Sobharam 
Teli v. Makdu (5) was a case of a gift which 
was wholly invalid. We think the true prin- 
ciple is laid down in Chinnii Pillai v. Kali- 
muthu Ghetti (6). The share of the father to 
which the mortgagee is entitled is the sliare 
to which the father would have been entitled 
if a partition had been made at the date of 
the mortgage. The shares of the fathers in 
this case at the date of the mortgage were 
Vithusa l/16th, Puransa and Nagosa llSth 
each and Govindsa i that is 9|lBthB. 

(l) 18 Ind. Caa. 626 ; 17 0. W. N. 280 ; 17 0. L. 
J* 88« 

‘(a)‘ 10 lnd.Oa8.908: 8B A. 664; 8 A. L. J. 788 

(8) 4 A. 100; A. W. N. (1882) 1; a Ind. Dec. (N.8.) 
801. 

(i) 87 Ind. Oas. 184 ; 1 P. L. J. 497 ; (lUl7)Pat. 
27 ; 2 P. L. W. 406. 

(6) 12 0. P.L.R. 68 

(6) 9 lod. Oas. 696 ; 85 M. 47 ; (1911) 1 M- W. N. 
288 ; 9 M. li. Te 869 : 21 M. Ii. J. 946. 


No question of contribution arises nor, in 
view of the above Gndings, any^ question under 
the last paragraph of section 60 of the 
Transfer of Property Act 

The decree of the lower Court is defective 
in several respects. A fresh decree will now 
be drawn up in accordance with the above 
Gndings. The parties will bo further heard as 
to the form and terms of the decree. 

G. R. D. Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civiii Eevision No. 96 of 1923. 

July 31, 1923. 

Present : — Mr. Wazir Hasan, A. J. C. 

TIRBHAWAN DIT SINGH and another— 
—Plaintiffs — Applicants 

versus 

SURAJ BALT -Dependant - 
Respondent. 

Civil Procedure Code V of 1908)» ss, 115t 148— 
Decree directing payment of money within certain 
period-— DefauU^Extension of time- Pmoer of Court 
^Bevisiofu 

An order dismifisiog an applioatloD under seotion 
148 of the Civil Procedure Oode for extension of the 
time limited for the payment of money under a 
decree is open to revision, [p. 888, ool. 1.] 

Bhcla V. Sheo Darshan Suujh^ 24 Ind. Oas. 109 ; 1 
O. L. J. 191, dLtioguished. 

A Court has no jurisdiotion to extend time for the 
payment of money prescribed in a decree when the 
effect of such an extension would be to alter the 
terms of a decree which h^^s become final between 
the parties, [p. 8H8, ool. 2.] 

Application against tiie order of the Munsif, 
Tarab Ganj, at Gonda, dated 28th April 1923. 

Mr. Gfiulam Hasan, for the Applicants. 

Mr. M B, Qidwai, for the Respondent. 

JUDGMENT. —This is an application 
under section 116 of the Code of Civil Pro- 
cedure. The' applicants obtained a dooroe on 
the Slst October 1922 in a suit instituted by 
them in the Court of the Munsif of Tarabganj. 
The suit was for the oancollation of a cer- 
tain instrument. In granting the decree the 
Court imposed the condition of payment of 
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Rs. 737 8-0 by tho plaintiffs to the defendant 
within three months from the date of the 
decree. The decree further provided for the 
contingency of default of payment within 
the period prescribed by It. It said that 
in default the suit was to stand dismissed. 
The plaintiffs did not comply with tho 
condition imposed by tho decree. More 
than a fortnight after the prescribed period 
had expired, they asked that the money which 
they then wanted to pay in satisfaction of 
the condition of the decree might bo accepted. 
This application was treated and rightly as 
one asking for extension of time within tlie 
provisions of section 148 of the Code of Civil 
Procedure. Following a series of decisions 
of this Court, the learned Munsif has refused 
to extend time on the ground that he had no 
jurisdiction to alter the terms of tho decree, 
and that section 148 of the Code of Civil Pro- 
cedure did not confer such a jurisdiction on 
him. This application is against the order 
just now mentioned. 

At the time of the admission of this ap- 
plication, tho learned Judicial Commissioner 
referred to i decision of a predecessor of his 
in the case of Bhola v. Sheo Darshau 
Singh (1) supporting the view that no appli- 
cation under section 115 lay in a case like 
this for the reason that an appeal lay, I am 
of opinion that the decision is not applicable 
to this case. The original decree passed by 
the Court of first instance was complete in 
its terms and the suit of the plaintiffs was to 
stand dismissed not because of any subse- 
quent order or decree the Court might pass in 
the event of default in payment but it would 
be because of the terms of the decree itself. In 
the present case an application to extend time 
under section 148 of the Code of Civil Pro- 
cedure was made. That application has been 
thrown out on the ground that the Court had 
no jurisdiction to entertain it. A revision 
would, therefore, lie against such an order 
under section 115 of the Code because, clearly, 
no appeal could lie from that order. 

I have, therefore, heard the application on 
its merits. 

Two points were urged at the hearing of 
the application : I. On the 24th March 1923 
the plaintiffs and the defendant filed a joint 

U) 24 lud. Cap, 10‘J ; X 0. L. J. 191. 


application before the learned Munsif asking 
that the bearing of the application filed by the 
plaintiffs for extension of time might be ad- 
journed to enable them to come to an 
amicable settlement. The application was 
granted and the case was adjourned. At the 
adjourned hearing, however, the defendant 
took up the objection that the Court had no 
power to grant an extension of time. If the 
application of the 24th March 1923 were filed 
within the period prescribed by the decree for 
the payment of the money it might Imve 
worked out as an estoppel against the defen- 
dant but it was filed long after the period had 
expired and in tho end proved abortive alto- 
gether. On the strength of this application it 
was argued thaUthe defendant, as well as the 
Coiirt, by accepting the application had given 
their tacit consent to the extension of 
time. 

That the defendant had such an intention 
may bo conceded, hut it is impossible to treat 
that intention as amounting to a valid consent, 
more so when tho subsequent conduct of tho 
defendant was clearly contradictory to his 
previous intention. The application of the 
24th March 1923 and the ciroum stances sub- 
sequent to it did not give the Court any juris- 
diction to extend time which it had not under 
the law. 

The second question is, whether tho learned 
Munsif was right in his opinion that he had 
no jurisdiction to act under section 148 of the 
Code of Civil Procedure and extend time for 
the compliance with the oondition of the 
decree. I am of opinion that tho learned 
Munsif was right. This Court has repeatedly 
held that Courts have no jurisdiction to extend 
time where the effect of such an extension 
would bo to alter the terms of a decree which 
has become final between the parties. The 
learned Munsif has referred to some of the 
oases decided by this Court on this point. 
Other cases will be found collected in the 
case of Janga Singh v. Lachhmi Narain (2). 
This view of the provisions of section 148 of 
the Code coincides with the view taken of 
those provisions by the lligli Court of Allaha- 
bad, for instance, see tho case, of Suranjan 

(2) 57 Ind. Oafl. 488; 23 0. 0. 264; 7 O. L, J. 878; 
9U. P. L. R. (J. 0 )171. 
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Singh v. Bam Bahai Lai (3), referred to by 
the learned Munsif in his judgment. 

The application is dismissed with costs, 

Z K. Application dismissed. 

(8) 21 Ind. Oas. 685 ; 35 A. 532; II A. L. J. 950. 


ALLAHABAD HIGH COURT. 

riEcoND Appeal No. 994 op 1922. 

January 17, 1924. 

Present : — Mr. -Tustioe Mukerji. 

B. KL-IHON DAYAL SAHI -Defendant— 
ApPELTiANT 
versus 

Lt. SAIUBZADA RAVI PRATAB NARAIN 

SINGH AND OTHERS— Pi iAINXIPP AND 
Defendants -Respondents. 

Landlord and tfliuinl —Occupaiuii tmanl—Usufruc. 
tiianj mortgage*' hy tenant — Ijaiuilorilt wjullwr can 
re-cover rent from mortgagee, 

A landlord cannot fluo the uaufruotuary mortgagee 
of an oooapanoy tenancy for zeot of the holdiog, aa 
the relationship of landlord and tenant does not 
BUbsiat between the parties, the oooapanoy tenant 
being prohibited fiom making suoh a transfer of the 
tenanoy. 

Mahesh Singh v. Oamsh Dube^ 15 A. 281 ; A. W. N. 
(1898) 180 ; 7. Ind. Deo. (N. B.) 866 (F. B.), followed. 

Second appeal against the decree of the 
Second Additional District Judge of Gorakh- 
pur, dated the 14th February, 1922. 

Mr. »S. P. Sinhii, for tho Appellant. 

Mr. Harihans SaJiait for the Respondents. 

JUDGMENT. —The sole question for de- 
ter mination in this appeal is, whether a land- 
lord can sue the usufructuary mortgagee of 
an occupancy tenancy for rent. 

The respondent brought the suit out of 
which this appeal has arisen for recovery 
of rent of an occupancy holding from two 
sets of defendants The appellant who was 
the mortgagee with possession constituted the 
second set. He pleaded that there was no 
relationship of landlord and tenant between 
him and the plaintiff and he could not be held 
liable for the rent. The suit failed as against 
the appellant in the Court of first inctanoo, 


but tho learned Additional Judge of Gorakhpur 
dccrood the suit against the appellant as well. 

For tho respondent Mr. Harihans Bahai 
argued that the mortgagee had been paying rent 
and thereby converted himsolf into a tenant. 
But there was no such allegation ol tho plaint- 
iff in the Court below and there was no suoh 
finding. No doubt, the principal tenants said 
that the mortgagee had been paying rent and 
they should be held liable. But, as I have 
said, there was no issue on the point and there 
was no decision. 

Tho mortgage in question was created 
before the present Tenancy Act came into 
force. Acccording to tho rulings of this Court, 
an occupancy tenant could, in spite of the 
provisions of section 9 of Act KIl of 1881, 
sub-let his right to occupy the lands and it 
naturally followed from this that, ho could 
transfer his right of possession to a mortgagee. 
It was in this view alone that this Court up- 
held, as between the moi tgagor and the mort- 
gagee, an usufructuary mortgage by an occu- 
pancy tenant. The leading case is that of 
Khiali Hum v. Balhu Lai (1). At page 231 
of the same volume * will be found another 
Full Bench case Ma-he^h Simjh v. Ganesh 
Dale, (2) in which it was considered whether 
an occupancy tenant could sub-lot his holding 
in perpetuity. The Court remarked that the 
term of the sub-tenancy was really immaterial 
and said that such sub-letting could not make 
the sub-lessee a tenant of tho landlord. If any 
authority were needed for a clear proposition 
like this, this Full Bench case of Mahe-sJi 
Singh v. Ganesh Dube provides one. There is 
no contract between the mortgagee of an 
occupancy tenancy and the landlord and 
because tho tenant is prohibited by law from 
making a valid transfer, he, by the very 
fact of the transfer, cannot convert the trans- 
feree into a tenant in his own place. In the 
case of Saudagar Singh v. Ganga Singh (3) it 
was distinctly held hy a Bench of two Judges 
of this Court that, oven in the case of a fixed 
rate tenanoy, tho mortgagee did not become a 
tenant of the landlord even if he paid the rent 
with his own hand. It was observed that the 

(1) 15 A. 219; A W. N. (1893) 125 ; 7 Ind. Deo. 
(N.B.) 859 (F, B ). 

(2) 15 A. 231 ; A. W. N. (1898) 180 ; 7 Ind. Deo. 
(N.S.) 866 (F. B ). 

(8) 68 Ind. Oas. 274; 19 A. L. J. 707. 

• 16 A. 
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paymenb would be payment on behalf of the 
mortgagor. 

My oonolusioD is that the decree of the 
learned Judge of the Court below against the 
appellant was wrong. 

The appeal is allowed and the suit of the 
respondent as against the appellant is dismiss- 
ed with costs throughout. 

z. K. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 26 i of 1922. 

September 6, 1923. 

PreserU : — Mr. Kotval, A. J. C. 

JUGAN— Dependant — Appbli ^ant 
verms 

AMANSINGII—Plaintiff— Respondent. 

Civil Procedure Code [Act V of l9QB)’^Dccrec for 
joint possession - Poss^ ssion disturbed^ Presh suit for 
joint ^sscssion, wlycOv^r maintainable ^Co sharer in 
exclusive possession of some land— Claim for joint 
possession of other latidf whxthfir can be allowed, 

II the joint poaseasion obtained under a preyious 
deoree la disturbed, a suit may be filed lor its reato 
ration, [p. 890, ooJ. 2.] 

The ciroumstanoe that one of the oo-aharars ia in 
ezoluaWe poaseasion of oortala home farm land 
whioh ia recorded aa hia sir at the Settlement ia a 
gcod ground for not awarding joint poaaeaaion of 
the land in dispute, [p- 891, ool. 2.j 

Appeal from the decree of the District 
Judge, Chhindwara, dated 10th March 1922, 
in Civil Appeal No. 13 of 1922. 

Mr, J. K, B, Gama, K, B., and Mr. V. B. 
Pandit, B, B., for the Appellant. 

Mr. S, B, Gokhale, for the Respondent, 

JUDGMENT. — This judgment governs 
the disposal of Second Appeal No. 267-B of 
1922 also. 

The drst objection to the lower Appellate 
Court’s decree is that joint possession not 
having been claimed in the plaint should not 
have been allowed. But though it was not 
claimed in the plaint an alternative claim for 
it was made in the pleadings and it is made 
the subject of the 4th iitoue. It is not argued 


that the plaintiff should not have been allow- 
ed to make the alternative claim. It is next 
urged that the plaintiH.having’already obtained 
joint possession under the decree in his favour, 
he should not be allowed to maintain a suit for 
it and that his remedy lies in a partition. But 
there is no reason why, if the joint possession 
obtained under the decree is disturbed, the 
plaintiff should not be able to sue for its res- 
toration. 

The lower Appellate Court has decreed joint 
possession relying on Hayat Khan v. Button 
Khan (1). It is urged that joint possession 
should not have been decreed as the defendants 
(here appellants) have shown special circum- 
stances for not allowing it. Reliance is placed 
on Padmasingh v. Sahadeo Sao (2), where a 
claim for joint possession was disallowed. The 
circumstances urged are, first, that the Settle- 
ment pardha is in favour of the defendants. 
But this fact cannot be a ciroumstanoe whioh 
entitles the defendant, to resist the plaintiffs’ 
claim for joint possession if it is otherwise 
proved. The next circumstance is that the 
defendants have been in exclusive possession 
for six years before suit. But it has been 
found, and the finding is not challenged by the 
appellants, that the plaintiff was already in 
joint possession from 1899 till 1912 — 13 of the 
sir land in the village to the extent of 14a. 
3p. with the defendants who owned the re- 
maining la. 9p. share. The plaintiffs’ title to 
joint possession must be taken to have been 
denied and he must bo taken to have been 
excluded from joint possession after 1912 — 13 
and the fact that he delayed bringing a suit 
till 1920 is not the kind of special circumstance 
which disentitles the plaintiff from being 
again placed in joint possession. In Padma- 
singh V. Sahadeo Sao (2), the plaintiffs who 
were purchasers from co-sharers were never 
in possession themselves and their vendors 
had also been excluded from possession for 
very many years. The defendants were in 
fact in undisturbed possession for at least 20 
years. The third circumstance relied on is 
that the plaintiff is admittedly now in exclu- 
sive possession of certain khudkasht land. 
This ground has considerable force. The 
defendants, however^ state that what they 

(1) 3 Ind. Caa. 54 ; 6 N. L. H. 105 

(2) 14 0. P. L B. 76. 
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urged in the lower Courts was not an arrange- 
ment amounting to a partition but an 
arrangement for exclusive physical possession 
and enjoyment such as is referred to in 
Jaggannath v. Bamprasad (3). In the plaint, 
however, the plaintiff claimed sole ownership 
of the fields in suit by virtue of the decree 
in bis favour. But in his oral pleading dated 
the 21st August 1920 he stated that originally 
he had obtained joint possession of all the sir 
plots to the extent of lA a. 3 p. and tliat, sub- 
sequently, about the year 1903-04, an arrange- 
ment was entered into according to which he 
was given the plots in suit and other plots for 
his share of 14 a. 3 p. and that ho continued 
in possession of them under the arrangement. 
It is complained that the lower Appellate 
Court was wrong in assuming that the plaint- 
iff pleaded an arrangement amounting to a 
partition ; but I think the statement that the 
plaintiff was given the plots in suit and other 
plots for his share of 14 a. 3 p. sir justifies 
the conclusion that in the lower Appellate 
Court the plaintiff meant to plead and pleaded 
an arrangement amounting to a partition as 
appears from paragraphs 6 and 6 of that 
Court’s judgment. Such an arrangement not 
being proved, the plaintiff at the most is 
entitled to joint possession of the fields in 
dispute. But the circumstance that he is 
himself in exclusive possession of certain 
home farm land which is now recorded as his 
air at the Settlement seems to be a good 
ground for not awarding joint possession of 
the land in dispute. The plaintiff prays, and 
the prayer is not opposed, that if the arrange- 
ment is not proved and it is considered that 
he is not entitled to joint possession at least 
a decree declaring his right to joint possession 
of the fields in dispute should be passed. I 
think this is a reasonable course to follow in 
the circumstances of the case. I, therefore, 
modify the decree of the lower Appellate 
Court and direct that a decree be passed in 
favour of the plaintiff declaring that he is 
entitled to joint possession of the fields in 
dispute to the extent of his share of 14 a. 3 p. 
in the village. Each party will pay its own 
costs in all Courts. The cross-objection was 
not argued and is dismissed. 

G. B. D. Decree modified, 

(8) iBd. Oss. 273 ; 14 F. U. L. R. lOl. 


ALLAHABAD HIGH COURT. 

OiV£L Miscellaneous Application 
No. 417 OF 1923. 

January 18, 1924. 

Present Sir Grimwood Mears, Kt. K. C., 
Chief Justice, and Mr. Justice Piggott. 

RAO ADYA SARAN SINGH -Applicant 
vers us 

JAGANNATH -Opposite Party. 
Government of Indiii Act (6 d; 6 Geo. V, c. 61) «. 107 
^High Court, power of superintendence oft scope of. 

The power of suparlntendenoa vested iu tbe High 
Ooart under section 107 of the Government of India 
Aot, was not intended to authorise the Oourt in the 
exercise of tho authority so given, to interfere with 
and set right tho orders of a subordinate Oourt on the 
ground that suoh orders have proceeded on an error 
of law or an orror oi faot. [p. 898, ool. 3 ] 

Muhammad Sulaiman Khan v. Patimat 9 A. 104 ; 
A. W. N. (1886) 809 ; 6 Ind. Deo. (N. 3 ) 600, fol- 
lowed. 

Application under section 107 of the Gov- 
ernment of India Act. 

Messrs. P. L. Banerji and U, S, Bajpai^ for 
the Applicant. 

Mr. N, P. Asthanat for tho Opposite Party. 
JUDGMENT. — This is an application of 
a somewhat unusual character. It is perhaps 
advisable that we should explain precisely the 
circumstances under which it comes to be 
presented. The suit out of which it arose 
was one filed in the Court of an Assistant 
Collector. The plaintiff in that suit, alleging 
himself to be the proprietor of certain land in 
the possession of the defendant as a rent-free 
grantee, claimed to resume the said grant 
under the provisions of section 154 of the 
Local Tenancy Act (II of 1901 ). The trial 
Court fixed a large number of issues and 
decided all of them. In substance, it came to 
the conclusion that the plaintiff was entitl- 
ed to the relief claimed and it decreed that 
relief accordingly. There was an appeal by 
the defendant to the Court of the District 
Judge and it is not denied that, under the 
circumstances, an appeal lay to that Court. 
The District Judge came to tho conclu- 
sion that the land in possession of the defen- 
dant was not liable to resumption under 
section 164 aforesaid. By reason of the pro- 
visions of section 153 of the same Aot the 
Court, hearing a suit for the resumption of a 
rent-free grant and finding tbe grant not li- 
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able to roaumptiioQ oa grounds other than 
those specified in section 151 of the Act, is 
bound to proceed to determine wliothor that 
land is liable to assessment of rent, or 
whether the holder thereof is liable to pay 
the revenue assessed thereon. The District 
Judge proceeded to deal with this matter 
himself. He found on the evidence that this 
land had been held rent-free for fifty years 
and by two successors to the original grantee, 
and on this finding hold that the defenJant 
must be deemed to hold the land in pro 
prietary right. 'fliis made it neces- 
sary that the revenue payable by the 
defendant should be determined. There were 
no materials on the record upon which this 
could bo done. The District Judge, therefore, 
passed an order in which he stated that the 
appeal was allowed with costs, but that the 
record must go back to the Assistant Collec- 
tor in order that the revonuo payable by the 
defendant might be determined. The order 
is not happily worded. It does not embody 
the important finding that the defendant is 
declared to ho the proprietor of the land. 
Moreover, it does not refer to any provision 
of the law on the strength of which the case is 
remanded to the Court of first instance for fur- 
ther proceedings. The defendant assumed that 
the order of the Appellate Court at that stage 
must be treated as an order of remand under 
O. XLT, r. 23 of the Code of Civil Pro- 
cedure and ho was advised that no appeal from 
such an order would lie to this Court. There 
is a decision to that effect in the case 
of Anandgir v. Sriniioas (1). When the 
Assistant Collector had carried out the 
direction given him, the plaintiff presented to 
the Court of the District Judge an appeal 
against the final decree in the suit. The Dis- 
trict Judge held that no appeal lay to him and 
passed an order returning the appeal for pre- 
sentation to the proper Court, moaning there- 
by no doubt the Court of the Commissioner of 
the Division. Against this order no appeal lay 
and even an application in revision would not 
have been entertained by this Court in the exis- 
ting state of the authorities. We feel bound 
to remark that it is a matter deserving the 
attention of the Legislature whether some defi- 
nite procedure ought not to be provided, by 
which the question as to whether an appeal in 
a particular instance lies to the District Tudgo 
(l) 47 Ind. Orffl. 1008 ; 16 A. U J. 711 ; 40 A. 652. 


or to the Bevenue Courts, might be brought 
before this Court tor adjudication. The applica- 
tion before us now, however, has nothing to 
do with this order of the District Judge refu- 
sing to entertain the plaintiff ’s appeal against 
the final decree of the Assistant Collector. 
Our jurisdiction is being invoked under sec- 
tion 107 of tho Government of India Act in 
respect of the order by which the learned 
District Judge, after having adjudicated the 
defendant in the suit to be the proprietor of 
the land in question, remanded the case to the 
Court of first instance to have the amount of 
tho revenue payable by him determined. In 
argument before us this order has been treat- 
ed as an order of remand under O. XLt, r. 23 
of tho Code of Civil Procedure. Looking at 
the order in this way, it has been contended 
that it is not a proper order, because the trial 
Court had disposed of every single issue fixed 
in the suit and tho necessity for a further 
proceeding in that Court had arisen under the 
provisions of the Tenancy Act by reason 
of tbe‘ District Judges finding that the defen- 
dant was entitled to be declared the proprietor 
of tho land in suit. It has further been suggest- 
ed tliat, under the circumstances, the District 
Judge would have been better advised to remit 
an issue to tlie trial Court under O. XLT, 
r. 25 of the Civil Procedure Code, calling 
for a finding as bo the amount of tho revenue 
payable. Certainly, if this had been done, the 
District Judge would then have boon in a 
position to pass a decree in appeal determin- 
ing every question which had arisen on the 
pleadings, or which required to be determined 
under the provisions of the law, and against 
such decree a second appeal would have lain 
to this Court. Looking into this matter in the 
course of tho arguments addressed bo us to-day, 
we find some^ reason to doubt whether the 
District Judge’s order is really one under the 
provisions of O. XLI r. 23 of the Civil 
Proc^ure Code. If it is nob, it would have to be 
described as a decree in tho suit, and in that ease 
it would seem that an appeal might have been 
presented to this Court. We appreciate the diffi- 
culty in which the plaintiff was placed. The 
ruling of this Court to which we have already 
referred was passed in a suit very similar to 
the one now before us and only distinguish* 
able from it by reason of the fact that it was 
a suit instituted by the holder of the rent-free 
grant for a declaration that he had become by 
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operation of law proprietor of the same. The 
difference between the two oases, therefore, is 
that, in the case referred to as a ruling, the 
whole of the proceedings had throughout been 
under section 168 of the Tenancy Act where- 
as we are dealing hero with a proceeding 
initiated under section 151 of the same Act 
and it only required to be supplemented by a 
further proceeding under section 168 because 
of the decision arrived at by the Appellate 
Court and the provisions of section 153 
of the Act. We are not in a position, as 
the matter now stands before us, to pro- 
nounce a final opinion as to whether a 
distinction could bo drawn in principle between 
the present case and that of Anandgir v. Srini- 
was (l) already referred to ; still less can we 
undertake to reconsider that case or to pro- 
nounce an opinion as to whether it was rightly 
decided. Obviously, if upon a correct view 
of the law the order drawn up by the Court 
of the District Judge on the judgment delivered 
by him when he heard and determined the 
appeal bled by the defendant did amount to a 
decree, then there is no foundation for the 
application now before us. It would be, on 
the face of it, absurd for this Court to issue a 
direction to the District Judge to draw up a 
decree on the basis of a certain judgment, if, as 
a matter of fact and of law, such a decree had 
already been prepared. We must, therefore, 
deal with the application before us on the 
assumption that the order which it is desired 
to call in question is not a decree, but is an 
order of remand, whether such remand be 
assumed to be based upon the provisions of 
rule, 23 Order XLl of the Civil Procedure Code, 
or on some inherent power of remand exer- 
cisable by the Appellate Court independently 
of that rule. Looking at the matter from 
this point of view, it seems to us that we are 
really being asked to hold that the District 
Judge made an improper exercise of his discre- 
tion in passing this order of remand, instead of 
either remitting an issue under Order XLl, rule 
25 of the Civil Procedure Code, or drawing up 
his decision on the appeal in such a form as 
to put it beyond boubt that the said decision 
was a decree and not an order of remand. 
Now, in the case of Muhammad Salaiman 
Khan v. Fatima (2), it was held, as long ago 
as the year 1886 , that the power of superin- 

W 9 A. 104 ; A. W. N. (1886) 809 ; 5 Ind. Deo. 
(N. S.) 609. 

1 G-50 


tendence vested in this Court, which is now 
embodied in section 107 of the Government of 
India Act, was not intended to authorise this 
Court, in the exercise of the authority so 
given, to interfere with and set right the 
orders of a Subordinate Court on the ground 
that such order has proceeded on an error of 
law or an error of fact. Wo approve of the 
principle laid down in this decision and we 
propose to follow it. It is, in our opinion, 
fatal to this present application. Wo dismiss 
it accordingly with costs. 

z. K. Applicatian dismissed. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 57 op 1922. 

September 18, 1923. 

Present: — -Mr. Wazir Hasan, A. J. C., and 
Mr. Neave, A. J. C. 

Th. JAI INDBR BAHADAR SINGH— 
Defendant— Appellant 
versus 

Th. SHEO INDBR BAHADAR SINGH— 

Plaintiff —Respondent. 

Taluha^ Mortgage h'ld by tahkdar^ Mortgage de- 
cree Property purchased by talt(kdat\ nature of-^Costs 
of mortgage -mtt Contributum-' Limitation Act IX of 
I Sch. If Art. l^l — Mortguje—MortgagiC, interest 
off whether immoveable property ^Civtl Procedure Code 
{Act V of l^OS), 8. 00, scope of— 'Suit by beneficial 
oiiwr against auction^ purchaser, maintainability of. 
[p. 395, ool. 1 ] 

When the holder of a talnqa brings suits to en- 
fore^mortgages held by his preieoefl^or and in execu- 
tion'of the mortgage deoreea purohaaes the mortgaged 
propertiei^, the propertle!^ cannot be considered es 
accretion^ to the taluqa property but must be treated 
as properties governed by the personal law of inheiit- 
anoe ot the original mortgagee and his other heirs 
under th'«t law are entitled to recover thetr shares in 
the properties subject to the payment of their pro- 
portionate shares of the ooets of the mortgage suits, 
[p. 396 .] 

Rajindra Bahadar Singh ▼. Raghubans Kumar, 48 
Ind. Gas. 918; 9l O G 106; 24 M. L. T. 2&S ; 5 O. L. 
J. 401 ; 8 L. W. 670 ; 40 A. 470; (1918) M. W. N. 881; 
98 G. L. T. 466 ; 23 G W N. 10 1 ; 20 Bom. L R. 
1076 ; 45 1. A. 134 (P C ) ; Rajnidra Bahadar Singh 
V. Raghubans Kumar, 11 O. 0. : Bandhu Ram t, 

Chintamon Singh, Ind- Gas. 402; 26 G. W. N. 406 ; 
8 A. L. T. 2J5 ; 20 A. L. J. 495 ; (1922) A, 1. R. (P.C.) 
215, Oanga Sahai v. Kesri, 80 Ind Gas. 266 ; 42 I. 
A. 177 ; 19 0. W. N. 1176 ; 18 M. L. T. 203 ; 99 M. 
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li. J. 839 ; 2 L. W. 887 ; 13 A. Ii. J. 999 ; 17 Bom. 
Xj. B. 998 ; 87 A. 545 ; 32 0. Ii. J. 503 ; (1915) M* 
W. N. 718 (P. 0.), followed 

Amina Dibi v. Najmufwissa Bihi, 27 Ind. Oae. 712; 
97 A. 288 ; 18 A. L. J 265 ; Abdul Oha/Jar t. Nur 
Jehan Bcgam, 29 InA Gas. 8l7 ; 87 A. 4 84 : 19 A. Ii. 
J. 6B6» diBtingaiehed. 

The interest of a mortgagee in the property mort* 
gaged is immoveable property for the purposes of 
Article 141 of Sohedule 1 to tho Limitation Act. The 
provisions of section 66 of the Civil Fcooedure Code 
were designed to create some oheok on the praotioe 
of making what are called benanti purohasea at exe- 
cution sales for the benefit of judgment-debtors, and 
in no way afieot the tiile of persons otherwise bene- 
fioially interested in the purchase!, [p. 897, ool. 2] 

Oanga Sahai v. Kesri, SO Ind. Gas. 265 ; 42 I. A. 
177 ; 19 C. W N. 76 ; 18 M. L. T. 203 ; 29 M. L J. 
829 ; 2 L. W. 837 ; 18 A. L. J. 999 ; 17 Bom. L. R. 
9.78 ; 87 A. 646 ; 22 C. L J, 603 ; (1915) M. W. N. 
718 tP. C ) : Bodh Singh Doodhooria v. Ganesh Chanr 
der Sen, 12 B. L. B. 817 ; 19 W. R. 866 ; 8 Sat. P. 0. 
J. 253, followed. 

Appeal against the decree of the Sub- Judge 
of Khuri, dated the 27th May 1922. 

Messrs, hhri Per shad and Saliq Ram, for 
the Appellant. 

Messrs. Basudeo Lai and Sita Bam, for the 
Respondent. 

JUDGMENT • — After the confiscation of 
Oudh followingithe Mutiny of 1857, the Talttq 
of Mahowa situate in the District of Kheri 
was granted by the British Government to 
Thakur Balbhaddar Singh under the Sanad of 
the 19th October 1859, and was in bis posses- 
sion till his death which occurred on the 12th 
December 1898. His brother, Sheo Singh, 
then obtained possession of the estate and 
mutation of names was effected in his 
favour in the Revenue Records. Thereupon 
Balbhaddar Singh’s widow, Rani Raghu- 
bans Euar, instituted a suit in the 
Court of the Subordinate Judge of Sitapur 
for recovery of the possession of the 
taluqa and some other properties against 
Sheo Singh. Rani Raghubans Kuar suc- 
ceeded in both the Courts in India. Sheo 
Singh preferred an appeal against the decree 
of this Court to His Majesty’s Privy Council. 
His appeal was allowed in 1905. The judg- 
ment of their Lordships of the Privy Council 


is reported in Sheo Singh v. Baghtibans 
Kunwar (1), Sheo Singh died during the 
pendency of the appeal before the Privy 
Council. His eldest son, Rajindra Bahadur 
Singh, was substituted as the appellant in 
place of his deceased father. The Privy 
Council decree granted a declaration **tbat the 
taluqa Mabewa, as constituted at the date 
of the Sanad, with accretions (if any) or pro- 
perties (if any) appurtenant to the taluqa, has 
passsed to the appellant, and that, as to any 
other property of the deceased, tho decrees of 
the Courts below are not affected.” To 
determine what property fell under one 
category and what under tho other the case 
was remitted for inquiry to the Courts in 
India. The inquiry was accordingly made 
and was finally disposed of by their Lordships 
of tho Privy Council by their judgment of the 
25bh February 1918 in Bajindra Bahadur 
Singh v. Baghubans Kunwar (2). The 
properties now in suit were not the subject- 
matter of the inquiry then conducted. 

It appears that Thakur Balbhaddar Singh 
held a large number of mortgagees of im- 
moveable property. Some of these mortgages 
were put in suit by Rani Raghubans Kuar and 
decrees were obtained thereon. Rani Raghu- 
bans Kuar died on tho 23rd July 1910. On 
her death the reversionary heirs of Thakur 
Balbhaddar Singh, in respect of the nondaluq- 
dari property, were the sons of Sheo Singh, 
namely, Rajindra Bahadur Singh, Sheo Indir 
Bahadur Singh, Mahendra Bahadur Singh and 
Narindra Bahadur Singh. Rajindra Bahadur 
Singh put other mortgages held by Thakur 
Balbhaddar Singh in suit, obtained decrees 
thereon and proceeded to execute those 
decrees as well as the decrees which Rani 
Raghubans Kuar had obtained in her lifetime, 
reference to which has already been made. In 
execution of both classes of the decrees the 
mortgaged properties were put to sale and 
purchased by Rajindra Bahadur Singh. Bajin- 
dra Bahadur Singh died in October 1912. 
The defendant-appellant, Jai Indra Bahadur 
Singh, succeeded to the estate under the Will 
of Rajindra Bahadur Singh, dated the 14th 

(1) 82 I A 208; 2 0 L. J. 194; 27 A. 684; 9 a W. 
N. 1009; 16 M. L J. 862; 8 0. G. 817 (P. 0.). 

(2) 48 iDd. Cm. 218; 21 0. 0. 106; 94 M. L. T. 
282; 5 0 L. J. 401; 8 L. W. 670; 40 A. 470; (1918) 
M. W. N. 831; 28 0. L. J. 466; 28 C. W. N. 101 ; 20 
Bom. L . R. 1076; 46 L A. 184 (P. 0.). 
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June 1907. He was a minor at the date of 
the sttooession and, consequently, his estate 
came under the superintendence of the Court 
of Wards. Sheo Indir Bahadur Singh is the 
plaintiff in the suit, out of which this appeal 
has arisen, and is the father of the defendant- 
appellant. The plaintiff claims a one- 
fourth share in the properties purchased in 
execution of the mortgage-decrees on the basis 
of his title to that share in the non-taluqdari 
property of Thakur Balbhaddar Singh which 
fell into the possession of himself and his 
other three brothers on the death of Bani 
Baghubans Kuar. This claim was resisted by 
the defendant-appellant. The grounds of 
defence will appear from the issues framed by 
the Court below. They were, — 

1. Is the plaintiff entitled to the share 
claimed in the property in suit as reversioner 
to Thakur Balbhaddar Singh under the Hindu 
Uw? 

2. Is the suit or any part of it barred by 
limitation ? If so, what part ? 

3. If the claim for plaintiff's share in any 
property is decreed, is the defendant entitled 
to any amount by way of contribution to the 
costs of the suits by which the properties 
were acquired ? If so, to what amount ? 

4. To what amount of mesne prohts, if 
any, is the plaintiff entitled ? 

6. Is the suit barred by O. II, r. 2, Sche- 
dule I, of the Civil Procedure Code ? 

All these issues were decided by the Court 
below in favour of the plaintiff- respondent 
and inquiry into the amount of mesne profits 
was directed to be made later under O. XXV, 
r. 12 of the Code. A decree was accordingly 
made by that Court in favour of the plaintiff 
except with reference to the properties 
mentioned in paragraphs 14 and 15 of the 
plaint and which are items 4 and 5 in the 
list of properties attached to the plaint. In 
respect of these two items the suit has been 
dismissed for the reason that the plaintiff 
gave up his claim with regard to them. There 
is no cross-appeal relating to those items 
before us. 

The subiect-matter of issue No. 5 quoted 
above was not argued before us by the learned 
pleader for the appellant. The decision of 
the Court below on issues 1, 2 and 3 was 
•hallenged. It was argued, in the first instance, 


that the plaintiff was not entitled to any share 
in the property though he would be entitled 
to a share in the money for which they were 
purchased if that claim were not barred by 
limitation. The learned Subordinate Judge 
opens in bis judgment the discussion of issue 
No. 1 with the following remarks The 
only question raised under this issue is 
whether the property in suit is to be con- 
sidered as accretion to the talxxqa property 
and is, therefore, to be governed by the terms 
of the Sanad or whether it is to be treated as 
property governed by the Hindu Law of in- 
heritance. Parties are agreed that the plaintiff 
has no title in the former case and that 
he has a title in the latter case.*' He decided, 
on the authority of the decision in the case 
Bajendra Bahadur Singh v. Baghubans 
Ktinwar (3), that the properties in suit cannot 
be treated as accretion to the Sanad property. 
To the authority relied upon by the learned 
Subordinate Judge may be added the decision 
of their Lordships of the Privy Council in 
the case of Bajendra Bahadur Singh v. 
Baghubans Kurnvar (3), already referred to 
In this decision their Lordships approved of 
the opinion expressed by Mr. (afterwards Sir 
Edward) Chamier in the case reported in 11 
Oudh Cases 266 (3). In the appeal before us, 
the decision of the learned Subordinate Judge 
on this point was not challenged. It follows 
that the title to the properties in suit is regu- 
lated by the Hindu Law of inheritance, and it 
would seem that, in virtue of the agreement 
of the parties referred to by the learned Sub- 
ordinate Judge in the quototion given above, 
nothing remains to be said against the title of 
the plaintiff-respondent to the one-fourth 
share in those properties. The argument of 
the learned pleadei' for the appellant is a clear 
attempt to go behind the said agreement. On 
the merits of the argument, we have no hesi- 
tation in coming to the conclusion that the 
plaintiff is entitled to a one-fourth share 
in the properties in suit. The mortgages, 
which eventually resulted in the acqui- 
sition of these properties were admittedly 
owned by Thakur Balbhaddar Singh and 
on bis death they devolved by right of in- 
heritance under the Hindu Law on his 
widow, Rani Baghubans Kuar. The fact that 
Bani Baghubans Kuar and the defendant's 

( 8 ) U 0 . 0 . 856 . 
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father, Eajendra Bahadur Singh, had obtained 
decrees on those mortgages and the latter had 
purchased the mortgaged properties at auction- 
sales in execution of those decrees does not 
affect the plaintiff's title which arose on the 
death of Bani Eaghubans Kuar. The title to 
those properties must depend on the nature 
of the title which the plaintiff had in the 
mortgages themselves. That he acquired a 
title in those mortgages on the death of Bani 
Baghubans Kuar as one of the reversioners of 
the estate of Thakur Balbhaddar Singh cannot 
bo doubted. 

The learned pleader for the appellant relied 
on two decisions of the Allahabad High 
Court in the cases of Atninci hihi v. Ndjm- 
vn-Nissa Bihi (4) and Ahdul Ghalfar v. Ntir 
Jahan Btijam (5). Tliey were both cases of 
simple money decrees in execution of which pro- 
perties of the judgment-debtors were attached, 
put up to sale, and purchased. We do not think 
that those decisions can bo any guide in the 
determination of the question before us. The 
whole argument of the learned pleader for 
the appellant is answered by two recent deci- 
sions of their Lordships of the Privy Council, 
the second of which has a marked analogy 
with the case before us. The first one is the 
case of Bandhii Bam v. Chintamon Singh (6), In 
that case a simple money bond stewd in the 
name of Baj Dhari, a member of a joint family. 
Eaj Dhari was one of the three sons of 
Chandan ?^ingh. After the date of the bond, 
partition took place at which the three sons of 
Chandan Singh took a one-third share each but 
remained joint. Later, there was a separation 
amongst the sons of Chandan Singh. After 
this seperation had taken place, Baj Dhari 
bought the property then in suit in execution 
of a decree on the bond which stood in his 
name. Subsequently, Eaj Dhari sold the prop- 
erty to the defendant, who was the appellant 
before their Lordships of the Privy Council- 
Eaj Dhari’s brother then instituted the suit, 
out of which the appeal arose, for recovery of 
one-third of the property bought by Baj 
Dhari. Their Lordships, having held that the 
consideration for the bond which eventually 
resulted in the decree in execution of which 

(4) 27 Ind. Oaa. 712 ; 87 A. 238 ; 18 A. Ii. J. 266. 

(6) 29 Ind. Oaa. 347 ; 87 A. 434 ; 18 A. L. J 686. 

46) 66 Ind, Oaa. 402 ; 26 0. W. N. 406 ; 8 P. L. T. 
885; 20 A. L. J. 496 ; (1922) A. 1. B. (P. 0.) 215. 


Baj Dhari had purchased the property in suit 
was joint family property, decreed the suit for 
possession. The second case is that of 
Ganga Sahai y, Kesri In that ease the 

claim was for a share in property purchased 
under a sale held under a mortgage-decree 
on the ground that one-third of the amount 
advanced on the mortgage transaction 
belonged tto the claimants ancestor, 
Bahadur Singh. In delivering the judgment 
of the Privy Council, Mr. Ameer Ali said : 
“ Their Lordships agree with the Courts in 
India'that the heirs and representatives of 
Bahadur Singh are entitled to recover from 
Ganga Sahai a one-third share of the proper- 
ties purchased by him in execution of the joint 
mortgage decree. ” It need hardly be said that 
the fact of there having been a joint decree on 
the mortgage in that case makes no difference 
in principle. The present case is one where 
the mortgages originally stood in the name of 
a person whose heirs the present parties are. 
We, therefore, reject the argument. 

It was next urged that the learned Subordi- 
nate Judge was wrong in applying Article 141 
of the first Schedule of the Indian Limitation 
Act to the plaintiff’s suit and that the Article 
applicable is 62 of the same Schedule. This 
argument rested on the ground that the plaint- 
iff was not entitled to any share in the pro- 
perties in suit and, consequently, Article 141, 
which relates to the recovery of immoveable 
property, was inapplicable. But we have al- 
ready held that the plaintiff is entitled to a 
one-fourth share in the immoveable properties 
in suit. To this may be added that the in- 
terest of a mortgagee in the property mort- 
gaged is immoveable property. So the 
plaintiff had all along a title in immoveable 
property. This title did not and could not 
kll into possession earlier than the death 
of Bani Baghubans Kuar. We are, therefore, 
of opinion that the learned Subordinate Judge 
was right in applying Article 141 to this suit. 

On the question of title, it was lastly con- 
tended by the learned pleader for the appel- 
lant that he was protected by the provisions 
of section 66 of the Code of Civil Procedure, 
his predecessor having acquired the properties, 

(7) 80 Ind. Oaa. 266 ; 42 I. A. 17? ; 19 C. W. N. 
1176; 18 M. L T. 208; 29 M. L. J. 329; 2 L. W. 887 ; 
18 A. L. J. 999 ; 17 Bom. L. R. 998 ; 87 A. 646 ; 22 
0. Ii. J. 508 ; (1916) M. W. N. 718; (P. a)' 
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in which the plaintiff now claims a share, at 
auction-sales and having obtained certiffcates 
in respjct of those sales from the Court. This 
contention may well be answered in the 
language of their Lordships of the Privy 
Council in the case of Oanga Sahal v. Kesri 
(7) already referred to : “in their Lordships* 
opinion the provisions of that section have 
no application to the present case. They 
were' designed to create some check on 
the practice of making what are called 
benami purchases at execution sales for the 
benefit of judgment-debtors, and in no way 
affect the title cf persons otherwise benefi- 
cially interested in the purciiasos. An exam- 
ple of this will bo found in the case of Bodh 
Singh Doodkooria v. Gunesh Ghtinder Sen (8), 
decided by this Board in 1873.” We accord- 
ingly overrule this contention. On the 
question of title, therefore, the conclusion at 
which we arrive is that the decree of the 
learned Subordinate Judge awarding posses- 
sion to the plaintiff-respondent over a one- 
fourth share in the properties in suit except 
the items Nos. 4 and 5 mentioned in the list 
attached to the plaint is correct. 

The last point urged in appeal re- 
lated to issue No. 3. We have already 
mentioned that some of the decrees 
were obtained by tlie Bani Baghubans 
Kuar. They are mentioned in paragraphs 21 
and 22 of the plaint. In respect of the costs 
of these decrees the defendant claimed a con- 
tribution from the plaintiff to the extent of 
Bs. 6,179-2-0. The learned Subordinate Judge 
rejected this claim on the ground stated by 
him in the last paragraph of his judgment, 
printed at page 22 of part 1 of the Paper Book. 
This decision IS not challenged before us though 
it was the subject-matter of ground No. 6 in 
the Memorandum of Appeal 

Now remains the defendant’s claim in res- 
pect of contribution to the costs of the suits 
brought by Bajindra Bahadur 8ingh. This 
claim was also rejected by the learned Subor- 
dinate Judge but it has been urged in grounds 
Nos. 9 and 10 of the Memorandum of Appeal. 
We think that the decision of the learned 
Subordinate Judge cannot be maintained in 
this respect. The grounds on which he has 
acted seem to be two: 1. That the defendant s 

(8) 12 B. L. U. 817 ; 19 W. R. 366; 9 Sm. P. 0. J. 
358. 


as well as the plaintiff ’s estate in the non- 
taluqdari property was under the administra- 
tion of a Beceiver from the time of Bani 
Baghubans Kuar’s death up to some date 
in 1920 and the Court of Wards entered into 
possession of the defendant’s estate soon alter 
the death of Bajindra Bahadur Singh. The 
Manager of the Court of Wards was also the 
Beceiver of the property and the administra- 
tion of both classes of the properties was 
carried on by the same staff and establish- 
ment. The learned Subordinate Judge does 
not express himself in that manner but what 
he means is, that the plaintiff’s share in the 
reversionary estate being in the same hands 
as that of the defendant’s estate, it is difficult 
to reach the conclusion that the expenditure 
in the suits on the mortgages were incurred 
only out of the defendant’s money. The 
second ground is that Bajindra Bahadur 
Singh bad been allowed costs of the suits 
vvhich he had brought against the judgment- 
debtors and in cases where ho has recovered 
such costs either out of Court or by execution 
through Court there is no reason to compel 
the plaintiff to make any contribution to the 
costs of such cases. 

As to the first ground, our opinion is 
that the facts on which it rests do not 
lead to the conclusion at which the 
learned Subordinate Judge has arrived. It is 
admitted that Bajindra J^ahadur Singh institut- 
ed the suits on the mortgages, obtained decrees 
in those suits, put them into execution and 
the properties were finally sold thereunder 
and purchased by him : ex facie he must be 
presumed to have incurred all the necessary 
expenditure relating to those proceedings and 
the defendant as his heir, would be entitled to 
call upon the plaintiff to make a contribution 
in respect of that expenditure in proportion 
to his share in the properties. It would, of 
course, bo open to the plaintiff to show that he 
or his estate has already made the contribu- 
tion in full or in part but so long as that is 
not proved the defendant is certainly entitled 
to an order for contribution. 

As regards the second ground, it may be a 
reasonable one for the reduction of the claim 
for contribution but it is certainly not a ground 
for the total rejection of it. If Bajindra 
Bahadur Singh has recovered any costs of the 
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fluitis whioh be had broughb, from bhe iadg- 
ment debtors of those suits either out of Court 
or by execution through Court, the defend- 
ant s claim for contribution will be reduced 
by the amount or amounts so recovered and 
tMs, on the face of it, is a matter calling for 
an inquiry. 

On these grounds we affirm the decree of 
the Court below for possession of a one fourth 
share in the properties mentioned above in 
favour of the plaintiff. We further direct 
that an inquiry be made into the claim of 
contribution made by the defendant on the 
lines indicated above. As the parties had had 
an opportunity to produce evidence in this be- 
half no fresh evidence will be admitted. This 
inquiry may be conducted on the materials on 
the record along with the inquiry into the 
amount of mesne profits to whioh the plaintiff 
is clearly entitled and the result of both the 
inquiries will be embodied in a final decree to 
be hereafter prepared by the Court below. 
The amount of mesne profits and the amount 
of contribution will be set off against each 
other and the excess, if any, will finally be 
ordered to be paid by the party who may be 
found to be liable for it. The record of the 
case will be sent down to the Court below for 
this purpose. The respondent will have bis 
costs of the appeal in this Court and the ap- 
pellant will bear bis own costs. The order of 
the Court below as to the costs in that Court 
will stand. 

z. K. Decree affirmed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 333-B of 1922. 

October 26, 1923. 

Present: — Mr. Kinkhede, A. J. C. 

TULSIRAM— Appellant 
versus 

TUKARAM AND OTHERS— Respondents. 

Evidence Act {1 0 / 1872) 116^ Estoppel^Mort- 
gagor^ whether can deny iith to property mortgag*id-^ 
Mmortgagee aware oj defect tn mortgagor's tttk^ 
Fraud^Burden of proof-- Ftnddfigs based on conjee. 
turesr-^Facts twisted to suit law^Itegistraliofh Act {XIV 
of I90i), 8. ^S^Title of mortgagor in dispute-' Bub* 
Bfigistrar^ whether has jurisdiction to go into qucstiofi of 
UiU<^Refusa\ to register because title defsotive-^Know* 


ledge of parties that title is disputed, whether affects 
legality of deed-^ Presumption as to knowledge of law, 

la a moctgage-auifc, tha mortgagor is eitoppad from 
plead log that he had no title to the property mort- 
gaged at the date of the mortgage [p. b99» ool. Ij 

The plea of estoppel U not, however, available to 
the mortgagee if he ii proved to have been aware of 
the aotual state of facts as regards the mortgagor's 
title to the property, [p. 899, ool. 1.] 

The law presumes good faith in every transaotion, 
and fraud and ooUusioo are exceptions. The bur. 
den, therefore, of proving Invalidating oiroumstanoes 
sttoh as these lies 00 the 1 party who affirms them, 
[p. 400, ool. 1.] 

Oonjeotures do not supply the place of evidence 
and, in the absenoe of evidence, a Court cannot base 
its daoision on mere oonjetitvires. [p. 400, ool. 1 .] 

Every man must be presumed to have known the 
law and to have acted for his benefit. 

The province of a Judge is first to find faots and 
then to apply the law to those laots and not to twist 
the faots to suit the law. [p 400, ool. 2.] 

The requirements of section 28 of tha Registration 
Act are all that have to be oompliad with ; if any 
portion of the property to whioh the dooument re- 
lates is situate within the jurlsdiotion of the Sub- 
Registrar where the deed is registered, that being 
suffioient to give him jurisdiotion, it is not the pro- 
vinos of the Sub'Hegistrar to enquire or investigate 
into the title of the mortgagor or vendor or others 
presenting the doouments to registration and to 
refuse admittiog them to registration on the ground 
of want of title of the executants, [p. 401, ool. 1.] 

The knowledge of the parties to a document that 
the title of the executant is fa dispute, does not 
afieot the validity of the dooument and the Bub- 
Registrar has no jutlsdlotion to refuse registration on 
that ground, [p. 401, ool. 2.] 

Appeal against the decree of the District 
.Judge, Amraoti, dated 25th March 1922 in. 
Civil Appeal No. 168 of 1921. 

Mr. G. B. Pradhan, for the Appellant. 

Mr. V. B. Pandit, R. B., for the Respond- 
ents. 

J UDGMENT.-— Plaintiff- appellant’s suit 
based upon a mortgage dated 19th May 1909 
has been dismissed on the ground that the 
deed was not duly registered. This question 
of registration depended upon the decision of 
two questions, (1) whether at the date of the 
mortgage the morbgogor was the owner of 1 
acre of land of Mouza Wadali which, along vidtb 
other fields, was given as security, and (2) 
whether the mortgagee was then aware of 
the want of mortgagor’s title. There is no 
dispute as to the existence of that item of 
property. It is situate at Mouza Wadali in 
Akot Taluq while the bulk of the other prop- 
erty oompeised in idie security is situate in 
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Daryapur Taluq. The dooument was written, 
signed, attested and registered at Akot on 19th 
May 1909. The original mortgagor as also 
the original mortgagee are both dead. The 
present suit had been instituted by the ori> 
ginal mortgagee's son against the mortgagor’s 
husband’s brother who inherited the mort- 
gaged property and against transferees from 
the mortgagor’s husband. The following pre- 
liminary issues will give an idea of the 
pleadings urged by the defendants : — 

“ 1. Whether the mortgagor had no title 
to the field Survey No. 21, 1 acre. 

” 2, Whether it was included in the mort- 
gage to practise fraud upon registration. 

“ 3. Whether the mortgagee was aware of 
the fraud if any.” 

The findings of the first Court may be 
summed up as under, — 

(1) that Gopi, the mortgagor, had no title to 

the said 1 acre of land of Survey No. 21 
of Wadali on the date of the mortgage 
in suit ; 

(2) that Gopi did not really intend to mort- 

gage that 1 acre as he had no title to 
it, and that the said 1 acre was includ- 
ed in the mortgage merely with a view 
to have the deed registered at Akot : 

(3) that there is no direct evidence to prove 

that the mortgagee was a party to the 
fraud, but that there were facts from 
which inference of fraud could rea- 
sonably be drawn, and that the 
inclusion of the item of property situ- 
ate at Wadali was intended to be ficti- 
tious and that the mortgagee was 
aware of the intended fraud at the 
date of the mortgage. 

The result was that the plaintiff’s suit was 
dismissed with costs. The appeal to the 
District Judge was disposed of in a meagre 
judgment. The findings of the lower Appel- 
late Court are as under, — 

(1) that the whole field Survey No. 21 had 
been transferred and that nothing remained 
in possesrion of Mt. Gopi at the time of the 
mortgage in suit ; 

(2) that there is no direct evidence that the 
mortgagee was aware of the fraud, but the 
device seemed to be such an obvious one that 
the Oourt thought itself bound •to hold that 


the mortgagee knew of it. In other words, 
that both the mortgagor and mortgagee were 
aware of the fact that Gopi was not in pos- 
session of any part of Survey No. 21 of Wadali 
at the date of the execution of the mortgage 
in suit. 

Plaintiff has come up in second appeal. 

I am clearly of opinion that, so far as the find- 
ing on the question of mortgagor Gopi’s title 
to the 1 acre of Survey No. 21 of Mouza 
Wadali is concerned, it is based on evidence 
both oral and documentary, and I am precluded 
from interfering with it in second appeal. But 
the question still remains whether, in spite of 
this, she believed that she had a claim to that 
land and, therefore, she and her husband dealt 
with that property as if it was her or his 
property, and they had subsisting interest 
therein. 

As regards the finding about the mort- 
gagor and mortgagee having intended to 
practise fraud on the Sub- Registrar, I must at 
once say that I am not prepared to accept it. 
There is, as admitted by the Courts below, 
absolutely no evidence. Moreover, the mort- 
gagor, the mortgagee and the writer of the 
mortgage deed in suit are all dead ; there is 
nothing in the present state of the record to 
show that the attesting and identifying wit- 
nesses who might presumably have thrown 
some light are still in existence or have not 
become incapable of giving evidence. 

In a mortgage-suit the mortgagor is not 
allowed to deny his own title to the property. 
He is estopped from pleading that he had no 
title to the property at the date of the mort- 
gage. This estoppel is based upon the principle 
that the mortgagee having, on the faith of the 
representation of the mortgagor that he had a 
good transferable interest in the property he 
purported to mortgage, advanced m^ney on 
the security of the property he could not bo 
prejudiced by any subsequent plea of want of 
title by the mortgagor. But if the mortgagee 
is proved to be well aware of the actual state 
of facts as regards the mortgagor’s title to the 
property, then the plea of estoppel is not 
available to him. This itself shows that, who- 
ever wants to got out of the estoppel must 
establish knowledge on the part of the mort- 
gagee of the defect in the mortgagor’s title, 
otherwise the estoppel will preclude proof of 
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want of title, in a mortgaf^e-suit. The law 
presumes goal faith in every transaction and 
fraud aud collusion are excf'ptions. The 
burden, therefore, of proving invalidating 
circumstances such as these lies on the party 
who affirms them. The burden of proof, 
therefore, lay on the defendants to prove that 
the mortgagor Gopi had communicated her 
intention to the mortgagee to deceive the Sub 
Begistrar into admitting the document to 
registration by mentioning in it an item of 
property not belonging to her but situate 
within his jurisdiction, and further that both 
collusively induced the Sub-Eegistrar to ad* 
mit the document to registration. If evidence 
is wanting to prove this fact I fail to see how 
a Court of Justice can base its decision on 
mere conjectiires Conjectures do not supply 
the place of evidence. Tliere may be ground 
(or suspicion and Gopi’s conduct in the past 
may engender doubt, but the Court’s decision 
must rest, not upon suspicion, but upon legal 
grounds established by legal testimony. Mina 
Kumar i Debi v. \ihjoi/ Singh Dudhisi (l) 
The Court will not be justified in drawing in- 
ferences adverse to the mortgagee and impute 
to him knowledge of facts which will invalid- 
ate his document unless the party relying on 
such facts has laid any foundation for their 
application. Tho law’s presumptions cannot 
be lost sight of. Every man must be presum- 
ed to have known the law and to have acted 
for his benefit. A mortgagee will not deliber- 
ately or knowingly take an invalid security or 
be a party to a collusive or fraudulent arrange- 
ment which might recoil on himself. The 
ordinary course of human conduct is entirely 
against imputation of such an intention. The 
mere circumstance tiiat the item of 1 acre 
was worth Es 25 and, therefore, did not in 
itself afford ample security to the mortgagee 
ought not to make any difference in principle. 
Merely because the mortgagor may have, witii 
a view to deceive a r^ub-Eegistrar, adopted a 
certain device in the year 1900 in connection 
with certain transactions with certain persons, 
there is no presumption that she must have 
necessarily acted in the same manner in con- 
nection with another transaction of a different 

(1) 40 Ind. Oaa. 249 ; 44 0 669 at. p. 679 ; 1 P. L. 
W. 425 ; 6 L. W. 711 ; 3i M. Ii. J. 426 ; 31 0. W. N. 
695 ; 21 M. Ij. T. 8U ; 15 i. It. J. 882 ; 96 0. L. J. 

608 ; 19 Bom li. B. 494 ; (1917) M. W. N. 478 ; 44 
I. |L. 79 (P, 0,). 


nature with a different individual eight years 
thereafter. It does nob also follow that the 
other party to the transaction also shared her 
intention to deceive the ^r^ub-Registrar and 
thus agreed to lose the benefit of his own 
valuable security for the purpose of merely 
avoiding the incouvenionoa of a journey to 
a more distant place for registration. It 
is incompatible with ordinary common sense 
and course of human conduct to expect a 
man to risk his money like this. No one 
would try to deceive himself however wil- 
lingly he may become an instrument for 
deceiving third persons. Under these circum- 
stances, I will presume tliat the representa- 
tions contained in the recitals in the mortgage- 
deed in suit were true, and were believed to 
be true by the mortgagee, and that he acted 
upon that belief. 

The following extracts from the first 
Court's judgment will show how artificially 
the facts of the case have been twisted to suit 
the law laid down by the Privy Council in 
Uarendra Lai Boy Chowdhri v. Haridasi 
Debi (2) : - 

‘*The above findings show that the case 
clearly falls within the rule laid down by 
the Privy Council in Harendra Lai Boy 
Chowdhri v. Haridasi DeJn (2), and is on 
all fours with Orhudya v. Doma (3). For 
the plaintiff reliance is placed on Pahladi 
Lai V. Musnmmat Laraiti (4) and on 
Dirg I'al Singh v. Pahladi La, I (5), which 
do indeed show that in order to bring 
a case within the principle of the Privy 
Council ruling above referred to it must 
be shown that the mortgagee was a party 
to or was cognisant of the fraud. I have, 
however, found that this condition, too, has 
been fulfilled in the present case. I hold, 
therefore, that registration of the mort- 
gage in suit is invalid and consequently 
the mortgage is invalid.” 

The province of a Judge is first to find 
facts and then to apply the law to those facts, 
and not to twist the facts to suit the law. 

(9) 98 lad. Oaa. 637 ; 41 0. 979 ; 19 0. L. J, 484 : 
27 M. Ij. j. 80 ; (1914) M. W. N. 462 ; 16 M. L T. 6 • 
18 0. W. N. 817 ; 1 L. W. 1050 ; 16 Bom. L. R. 400/ 
12 A. L. J 774 ; I I. A. 110(P. 0.). 

i8) 60 Ind. Oas. 764 ; l6 M. L. R 75. 

(4) 48 lad. Oafl. 200 ; 41 A. 22 ; 16 A. L. J. 871. 

(6) 64 Ind. Oae. 598 ; 42 A. 176 ; 18 A. Ii J. 187; 

9 U. P. It. R. (A.) 99. 
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(6) As pointed out in Pahladi Lai v. Mu- 
sammat Laraiti (4) and Mummmat Ham Dai 
V. Bam 0ha7idr(i^mU DeJn (6) the require- 
ments of section 28 of tlie Bof^nstration Act 
are all that have to be complied with : if 
any portion of the property to which the 
document relates is situate within the juris- 
diction of the Sub-Registrar where the deed is 
registered, that is sufficient to give him juris- 
diction. It is not the province of the Sub- 
Registrar to enquire or inv(‘stigato into the 
title of the mortgagor or vendor or of others 
presenting documents to registration and to 
refuse admitting documents to registration on 
the ground of want of title of the executants. 
In the Privy Council case the item of prop- 
erty was non-existent within the jurisdiction 
of the Sub- Registrar who registered the deed 
and that circiimstance was treated as an index 
of the intention of both the parties to deceive 
the Sub-Registrar. Such is not, however, the 
case here. That case is easily distinguishable 
from the present one, firstly, because the 1 
acre of Survey No. 21 of Wadali is situate 
within the jurisdiction of the Sub- Registrar of 
Akot and, secondly, because the executant, 
although she may have no title or her title may 
have become extinct, still she presumably be- 
lieving that she had a subsisting title to that 
item of property, actually represented to her 
transferee that she had it, and induced the 
latter to advance money on the faith of that 
title, and the latter in his turn, acting upon 
that belief permitted its inclusion in the 
property sought to bo transferred by the 
instrument. If the recital in the deed 
had boon false in the sense that it falsely 
described certain property as existent with- 
in the jurisdiction of the Sub-Registrar 
whereas, as a matter of fact, it did not so exist 
or was not situate within liis jurisdiction, that 
recital might have been a fraudulent recital 
as against the yub-Registrar, because, but for 
that representation through the medium of 
that recital, the Sub-Registrar would not have 
been induced to accept the deed for registra- 
tion. Can it be argued with any show of rea- 
son that, if a person who lays claim to a cer- 
tain item of property which is in the posses- 
sion of trespassers, but who having no funds 
to fight out his case, executes a sale-deed in 
favour of a fiuanoer and inserts in the deed to 

(6j 53 Ind. Cai. 446 ; 4 P. L. J. 4S8. 

I 0-61 


be registered words to the effect that his title 
to one of the items of the property is disputed 
and was denied by the trespassers in possession 
within 12 years and, therefore, he is in a hurry 
to file the suit within 12 years of such denial, 
the Sub-Registrar will be in a position to refuse 
to admit the deed for registration although the 
requirements of the provisions of section 28, 
Indian Registration Act, are duly complied 
with. I am clearly of opinion that the Sub- 
Registrar will have no jurisdiction to refuse 
registration on that ground. Both the parties 
enter into the transaction with full knowledge 
of the fact that the title of the vendor to one 
of several items of property situate within the 
jurisdiction of the Sub-Registrar is likely to be 
the subject of a very serious litigation and 
may turn out to be of no avail to the vendee 
and, therefore, he may have to run a 
groat risk in taking a conveyance regarding 
it, but that is no ground for holding that, 
because the parties are aware of such defect 
in the title of the executant, the validity 
or otherwise of the deed should in 
any way be affected thereby. The docu- 
ment must operate against such interest as 
the executant may then have in the property 
covered by the deed. I am fortified in this 
view by the rulings of the Allahabad, Calcutta, 
Madras and Patna High Courts reported in 
Pahladi Lai v. Musammat Laraiti (4), Dirgpal 
Singh v. Pahladi Lai (6), Kunhi Sankaran 
Nambiar v. Narayana7i Tirnmunpu (7), Brojo 
Gopal Maker jee v. Ahhilash Chandra Biswas (8), 
and Musammat Bam Dai v. Bam Ghandr M ali 
Debi (6). 

The case of Urkudya v. Doma (3) is 
easily distinguishable from the present case. In 
that case the mortgagee was examined as a 
witness and the Court gave a clear finding 
based on evidence that the mortgagee kne 70 
the mortgagor's intention to practise fraud. 
In view of the finding that, even though Gepi’s 
intention in including the item of 1 acre of 
Wadali in the mortgage-deed may have been 
to practise deception still that intention was 
not shown to have boon shared by the 
mortgagee, the case does not fall within the 
purview of the Privy Council ruling on which 
the case in Urkudya v. Doma (3) is based. 

(7) 66 Ind. Caa. 86 ; 43 M. 406 ; (1920) M. W. N. 
206 ; 11 L. W. 192 ; 38 M. L. J 961. 

(8) 6 Ind. Caa. 12V ; 14 0. W. N. 682, 
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For those reasons I set a side the dis- 
missal of the suit and remand the case for 
trial on the merits. 

The appellant will {♦et costs of this 
appeal from the respondents who will bear 
their own. All the Costs of the lower Appellate 
Court and of tiio Court of first instance 
hitherto incurred other than Court foe on 
the plaint shall be paid by the defendants 
respondents who will boar their own. The 
Court fee on the plaint shall abide the event. 

G. B. D. and S. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civib Appeal No. 379 op 1920. 
January 22, 1924. 

Present : —Mr Justice Kanhaiya Lai and 
Mr. Justice Stuart. 

Babu KANEIIYA LAL— Defendant - 
Appellant 

versus 

ASHRAF KHAN and others— Plaintiffs 
AND Defendants —Respondents. 

Civil Procedure (Act V of 1908) .<?. 11, cxph IV 

Suit to protect property frovi sale as wakf. dismissal 

of^Siiit, S‘Ubs<‘qucntf on basis of pcrsontl right'— Res 

jadioata. 

It la not obligatory on a party seeking to protect 
oetbaia property as wakf property from an impend- 
ing S:hle, to assert in the same suit any personal 
right thereto, to which he may afterwards find him- 
self entitled, in case the property is not found to be 
wakf property, and the omission to set up a personal 
right in the suit does not operate as res pudicata in 
a subsequent suit in which such a right is set up. 
The identity of the causes of action for the two suits 
is immaterial, [p. 403, Col. 1.] 

AH Moidin Uavuthan v. KlayachankUthal l\nmbi 
Achen, 6 M 0 ind. Jur. 463; 2 Ind. Deo. 

IN. S.) 167, relied on. 

Second appeal against the decree of the 
District Judge of Allahabad, dated the 28th 
January, 1920. 

Mr. iV. P. Asthana, for the Appellant. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT. 

KLanhaiya Lai, J.: — The dispute iu this 
appeal relates to a house which was mort- 
gaged along with another house by Najabat 


Khan in favour of the defendant-appellant 
and his brother Madho Prasad in 1892. On the 
death of Madho Prasad his interest devolved 
on the defendant-appellant. The defendant- 
appellant brought a suit to enforce his mortgage 
and fot a decree for sale against the present 
defendants Nos. 2 to 6 as the heirs of Najabat 
Khan and in execution thereof ho got the two 
houses aforesaid put up to sale. 

A suit was then brought by the present 
plaintilTs-respondonts other than Musammat 
Umda Bihi for a declaration that the house 
now in dispute was used as an Lnamhnra and 
was toaqf property; that the other house was 
his exclusive property by inheritance from 
Fateh Khan, and that neither of those houses 
was liable to sale in execution of the above 
decree. That suit was dismissed in regard to 
the house now in dispute on a finding that it 
was not proved to bo waqf property, bub 
decreed in regard bo a share in the other 
house which was found bo bo the property of 
Fateh Khan, the common ancestor of the 
then plaintiffs and the mortgagor. 

The present suit has boon filed by the same 
plaintiffs and a lady named Musammat IJmda 
Bi bi for the protection of their interests in 
the house, which was previously described as 
■waqf property, from the impending sale. 
The Courts below decreed the claim. 

The first question for consideration is whe- 
ther the omission of the plaintiffs other tlian 
Musammat IJrada Bibi to sob up the title, now 
sought to be enforced in bho previous suit 
operates as a bar to the present claim. In the 
previous suit the then plaintiffs sought to 
protect the entire house in question on the 
ground that it was waqf property. They 
had asserted a right to offer prayers and 
to perform religious rites therein in their 
personal capacity as bonodciarios, hut blio 
object of the suit was not to protect their 
personal rights alone hub to protect 
the entire house which they had described 
as waqf property. In the present suit they 
seek to enforce their personal interests in the 
said house as bho heirs of Fateh Khan. 
They had not excluded the present house 
from their claim in the previous suit. In 
fact, they were claiming one of the houses 
mortgaged in their personal rights , and 
seeking to protect the other house now 
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in dispute on the around that it was a waqf 
property. Having asserted that the latter 
was a waqf property, they could not have 
consistently claimed the same property as 
their personal property except possibly in an 
alternative form. They were, however, not 
under an obligation to adopt the latter course. 
Section ii of the Code of Civil Procedure 
requires that the decision in a previous suit 
would not bo a bar to a decision in a subse- 
quent suit unless the matter in issue was 
directly and substantally in issue in the previ- 
ous suit between the same parties or between 
parties under wliom they or any of them 
claim, litigating under the same title. The 
title sot up in the previous suit was a titlo 
based on the property in di'Sipute being treated 
as waqf property, in which the plaintiffs were 
interested as much as other persons entitled 
to offer prayers therein. In the present suit 
th(‘y are claiming a personal title in them- 
selves as the heirs of Fateh Khan. Explana- 
tion A of that section provides that any 
matter which might and ought to have been 
made a ground of defence or attack in a 
former suit should be deemed to have been a 
matter directly and substantially in issue in 
such suit, but it is not obligatory on a 
party seeking to protect certain property as 
waqf property from an impending sale to a^s 
sort in the same suit any personal right 
thereto, to wbicb be may afterwards find him- 
self entitled, in case the property in tpiestioii 
is not found to be property. It is im- 

material whether they could have joined in 
the previous suit an alternative claim for the 
protection of tlio personal 8hart3 they are now 
seeking. There was no obligation to join the 
two claims and their omission to set up 
the present titlo in the prosuous suit docs 
not, therefore, bar the decision of that 
matter in tlie present litigation. As ob- 
served in All Moidin Ravuthin v. Elaijii- 
chanid ithil Kom'n (i), the identity of the 
the cause of action is immaterial. 'The right 
in which relief was claimed in tlio previous suit 
was not the same in which the relief is claim- 
ed in the present one. The former suit was 
brought for the protection of what was describ- 
ed as public property. The present suit has 
boon brought for protection of personal or 

(l) 5 M. 339; G Ind. Jur. 46B; 2 ind. Deo. (N. S.) 
167, 


private rights. So far as the house in dispute 
went, tlie capacity in which the plaiiitiCfs sued 
was not the capacity in which they are now 
suing, and section 11 of the Code of Civil 
Procedure has, therefore, no application. 

Tlie second point for consideration is, 
whether the claim wss barred by adverse 
possession. It is stated that in 1865 a sui^ 
for partition was brought by one Rahamat All 
Khan, the prodecessor-in-title of two of the 
plaintiffs, against NajaC Khan and Najabat 
Klian for partition of his share in the 
bouse in question, and a decree was obtain- 
ed in respect of wliich no steps were 
taken to obtain execution. Tne finding 
of the Courts below, however, is 
that, in spite of that omission, the pla'ntiffs 
have been in possession of tlio disputed prop- 
erty and that the mortgagor or his heirs 
have not been in adverse possession of the 
same. In tiic face of that tinding, the above 
contention is without any force. 

The other pleas taken in the memorandum 
of appeal have not been pressed. 

The appeal must, therefore, fail and is dis- 
missed with costs including in this Court fees 
on the higher scale. 

Mukerji, J.: - Assuming that the present 
cla'm might have been made as a claim in the 
alt'H’iiative in the former suit, it is perfectly 
clear to ray mind that it ought not to have 
been so added. Tiio result of combining the 
two claims would have been this. In the 
same breath, the plaintiffs would liave boon 
under the obligation to adduce evideiicj that 
the prop 'I'ty had boon ded’oatod and belonged 
to tlie Almighty, and in the same breath it 
would have boon obligatory on them to adduce 
evidence to show that it was nobody elso’s pro- 
perty but theirs. In claiming tho property as 
their own they would have been obliged to 
trace bow the property descended and what 
share was theirs. Thus, contradictory issues 
would have arisen and the trial would have 
boon immensely complicated. It was never, 
therefore, desirable that the two claims should 
bo combined. Tdiis is enougii to discredit the 
plea of rO’S judwaUi, i agree in tho rest of 
the judgmont of my learned brother and in 
the order proposed. 

z, K. Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 907 of 1919. 
February 4, 1924. 

Present,: — Mr. JuBtioe Scotfc-^mith and 
Mr. Justice Harrison. 

RAM MEHR-- Plaintiff— • 
Appellant 
versus 

PALI RAM— Defendant— Respondent. 

Civil Procedure Code (Act V 0 / 1908) 0. XLh s. 25 
— Punjab Courts Act {VI of 1918) 6. 41 (3)— 
sicotid — llcmand^ findings mi— Finding of facU whe- 
thcr cun be questioned^ Finding on question of custom 
— Certificate whctlurr necessary— Cufiioni— Ancestral 
proptrtijt whether liable for debts of predecessor— 
Mauzah Naralu Tahsil SonepaU Bohtak District, 

Wboa the finding and evidence upon an issue of 
fact remanded by the High Court In second appeal 
under 0. XLI, r. 25 of the Civil Procedure Codo 
are returned to the High Court, the finding is con. 
olusive and cannot be challenged on the evidence 
beloro the High Court as in the case of a first appeal, 
[p 404,ool. 2.] 

Balkishcn v. Jasodn Kuar, 7 A. 7C5 ; A. W. N. 
(Ib86) 225 ; 4 Ind. Dec. (N. S.) 903 ; Nehal Singh v. 
Sewa Panu 40 Ind. Cae. 128 ; Beni Pershad Kuari 
V. A'(ind Lai Sahu^ 34 C. 98 ; 12 Ind. Deo. (N. S.) 
780 ; relied on. 

All that » laid down \n section 41 (8) of the Punjab 
Courts Act is that no appeal shall lie to the High 
Court regarding the yalidity or existence of any 
custom without a certificate by the Judge of the 
lower Appellate Court. There is no provision that 
when ODoe an appeal has been properly filed, a 
certificate should be required at any subsequent 
stage of the heating. [p» 405, col. !•] 

The provision as to a certificate is only intended 
to apply as a condition precedent to the filing of an 
appeal and not as a condition preoeoent to the chal- 
lenging of a finding on a question of custom remand- 
ed to the lower Appellate Court. Once a second 
appeal has been legally instituted the appel- 
lant can contest at the heating any findings of the 
lower Appellate Court which are against him, so 
long as he has taken exception to them in his ground 
of appeal, [p. 405, ool. 1] 

When, therefore, an issue on a question of oustoni 
18 remanded in second appeal under O. XLI r. 25 
of the Civil rtooeduie Code, the finding on that 
issue recorded by the lower Appellate Court can be 
questioned before the High Court without a certifi- 
oatd. [p. 405f ool. 2.] 

There ia no custom in village Narah, Tahsil Sone- 
pat, Bohtak Distriot, under which ancestral immove- 
able property is liable in the bands of the holder for 
the just debts of his predecessor, [p. 405, ool. 2.] 

Second appeal from the decree of the Distriot 
Judge of Karnal, dated the 7th July 1919. 


Mr. Sagar Cliand and 6h. Niaz Mohammad^ 
for the Appellant. 

Mr. Shamair Chanda for the Respondent. 

JUDGMENT. 

Scott-Smith, J . — A return has now been 
made by the District Judge to this Court's 
orders of remand of the Ibth January and 
ilth December 1922. The finding on the first 
issue is in the affirmative, on tlie second that 
the plaiiitifi's fatlier had nob an unfettered 
right of alienation with regard to these proper- 
ties, on the third that there is a special cus- 
tom in the locality in which the parties’ village 
is situate which makes ancestral property in 
the hands of the next holder liable tor the 
just debts of his predecessor, and 011 the fourth 
that the defendant has made improvements 
valued as follows : - 

On property 13 ^ ...Rs. 2,500 

On property C “ 460 

On property 1) “ 821 

At the hearing Mr. Phamair Chand on be- 
half of the respondent raised two preliminary 
points, — 

(1) that findings of fact by the District 
Judge upon the issues remanded to him can- 
not be challenged before us, and 

(2) that the findings as regards custom 
cannot be challenged without a certificate, 
having regard to section 41 (3) of the Punjab 
Courts Act. 

As regards the first point, it was held in 
Balkishen v. Jasoda Knar (1) that, when the 
finding and evidence upon issues remanded 
under O. XLI, r. 25, Civil Procedure Code, are 
returned to the High Court the finding is 
conclusive and cannot bo challoriged on the 
evidence before the High Court as in first 
appeal. The rolio deculjefuii was, that a 
second appeal is nob allowed on questions of 
fact. This was followed in a case reported as 
Nchdl Singh v. Sewa Ham (2) and in Bert 
Parshad Kuari v. Kand Lai Sahu (3) same 
view was taken. Wo agree with the decisions 
in these cases and wo hold that the findings of 
fact returned to us by the lower Appellate 
Court cannot bo challenged. 

(1) 7A. 766 ;.A. W. N. (1885)225; 4 Ind, Deo. 
(N.a) 9oa- 

(2) 48 Ind. Oas. 128. 

(8) 24 0 98; 12 Ind. Dea (N.S ) 78a 
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As regards the second point, it is pointed 
out that under section 41 (3) of the Punjab 
Courts Act no appeal lies to tlio High Court 
from a decree passed in appeal by any Court 
subordinate to the High Court regarding the 
validity or the existence of any custom or 
usage unless the Judge of the lower Appellate 
Court has certified that the custom or usage 
is of sufficient importance, and the evidence 
regarding it is so conflicting or uncertain that 
there is such substantial doubt regarding its 
validity or existence as to justify such appeal. 
It is urged that the finding on the 3rd 
issue sent down sliould be considered as 
part of the original judgment of the lower 
Appellate Court and that, therefore, it can 
not be challenged without a certificate. It 
was argued on the other side that the 
appeal was rightly instituted without a 
certificate because, at that time, there was no 
contention regarding the validity or existence 
of any custom. What was urged at the original 
hearing was that the lower Appellate Court 
ought to hare framed an issue upon a point of 
custom which it had not done and wo were 
asked to frame such an issue and remand it 
for trial. In our opinion the same reasons 
which prevent a finding of fact by the lower 
Appellate Couit on an issue remanded to it 
from being challenged in tliis Ci!ourt, do not 
apply to a decision on a question of custom so 
remanded. All that is laid down in section 
41 is that no appeal shall lie to the High Court 
regarding the validity or existence of any cus. 
tom without a certificate by the Judge of the 
lower Appellate ("ourt. There is no provision 
that when once an appeal has been properly 
filed, a certificate sliould bo required at any 
subsequent Btag (3 of the hearing. Tlie proviso 
to sub-section (3) lays down that an applica- 
tion under sub-section (3) shall not lie received 
after the expiration of thirty days from the 
date on which the decree of the lower Appel- 
late Court was passed and this proviso, in our 
opinion, dearly shows that the provision as to 
a oortifioato was only intondovd to apply as a 
condition precedent to the filing of an appeal 
and not as a condition precedent to the challeng- 
ing of a finding on a question of custom remand- 
ed to the lower Appellate Court. Once an 
appeal has been legally instituted in this Court 
the appellant can contest at the hearing any 

(8) 24 0. 98 ; 12 lad. Deo. (N.8.) 730 


findings of tho lower Appellate Court which 
are against him, so long as ho has taken oxc p- 
tion to them in his grounds of appeal. 

This is his right and we do not think that 
it should be taken away from him unless 
there is a clear provision of tlio law to this 
eflect. We do not find anvthing in section 41 (3) 
which supports the position taken up by 
tlio respondent’s Counsel and wo hold that the 
findings on a question of custom now submit- 
ted to us can be challenged in this Court. 

The finding on tho first issue and on the 
fourth issue as to tho value of the improve- 
ments cannot be challongod before us ; that 
on the second issue is not challenged. 'J ho 
finding on tlie third issue, however, is challeng- 
ed by Counsel lor tlie appellant who urges 
that it has not been proved that there is any 
special custotn in this locality which renders 
ancestral property liable in the hands of an 
heir for payment of the debts of his predeces- 
sor. In our opinion tlie learned District Judge 
has arrived at his findings on this issue on 
iiisufficient materials. lie says that 13 
instances have boon cited by the witnesses 
from the locality in question in which a decree 
has been oi)tained and either executed 
against tho immoveable property of the 
judgment debtor after the death of the 
latter without objection by his heirs or 
in which the heirs had compromised. The 
Commissioner wlio made a local inquiry and 
recorded the cvidenco in which these instancos 
were referred to has pointed out that the evi- 
dence in support of them is detective. Tho 
learned District Judeo says that some of them 
arc supported by documents but Counsel has 
not ))een able to point out to us which ot 
tliem are so supported and, in our opinion, 
they have not been properly proved. Tiie 
learned District .ludgo also admits that many 
of tbo instances are not indt^ed instances of 
execution oL a decree against ancestral landed 
property after the death of the original judg- 
ment debtor. Under tho circumstances, wo 
are quite unablt' to regard this evidonco as 
sufficient to prove that, in the locality wliere 
tho parties reside, ancestral immoveable pro- 
perty is liable in the hands* of the next holder 
for the just debts of his pivdooessor. 

Wo held in our original order of remand 
that the prior mortgages on the properties A 
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and B had nob been proved while those on C 
and D had been proved. B was a vacant site 
when it was mortgaged to the respondent in 
I9i^) and ho built a vucca house on it since 
that date or it is possible that ho began it just 
at tlie time ol mortgage and completed it 
afterwards. Ho liad no right under the terms 
of the mortgage to build a bouse at a cost of 
Bp. 2,500 on the property of a minor and make 
it difficult, if not impossible, to redeem it. As 
regards the property C, it is clear from the old 
mortgage-deeds that tlie materials belonged to 
Jai Ram and it was agreed that at the time 
of redemption bo could citbor remove bis 
materials or claim the value of them. Jb is 
also probable, having regard to the evidence of 
rhidan, that the building was constructed prior 
to the mortgage of Jai Ram. Idio proiJerty D 
had been in mortgage for a great many years 
ami tlio improvements thereon were also made 
\ory long ago and in tlie life-time of the 
minor's father without any ohjcction being 
made by him. In our opinion the mortgagee 
is entitled to the value of the improvements 
on these two properties. 

We, therefore, accept both the appeals. In 
appeal No, 967 we decree tlio plaintiff’s claim 
conditional on payment of the mortgage-money 
of Rs. 300 plus Rs, 821, the value of the im- 
provements. In appeal No. 968 wo decree the 
claim conditional on payment of Es. 200 mort- 
gage, money, plus Rs. 450 the value of the im- 
provements. Under all the circumstances of 
the case, we direct that tlie parties shall bear 
tiieir own costs throughout. 

Harrison, J. -I agree with the conclusions 
and am of opinion that in this case tlie finding 
on blio third issue can bo impugned at this 
stage without a certificate. The remand is 
under O. XUl, r. 25 and whether objections 
be presented or not, it is our duty as an 
Appellate Court seized with the original 
ap])eal to proceed to determine that 
appeal after examining the correctness of 
the findings on the additional issues. To this 
rule there is the important exception that it 
is nob within our province to examine such 
findings when they deal with facts. The con- 
tention of the respondents is that, in virtue of 
pootion 41 (3) of the Punjab Courts Act, 
(iuestions of custom, if unsupported by a certi- 
ficate, are or must be treated as questions of 
fact. In a sense this is true and, for praotioal 


purposes, in second appeals findings on custom 
unsupported by a certificate are treated as 
findings of fact. ^Phe wording ot the section, 
however, makes it more correct to say that 
such questions aro treated as questions of law 
subject to the proviso regarding the certificate, 
and, therefore, may be said to be penalised 
questions of law rather than privileged ques- 
tions of fact. The difforeuce is all important. 
Doubtless, questions of custom may bo and 
often are questions of fact ; of tenor they are 
questions of law, sometimes mixed questions 
of law and fact. Whatever may be their 
nature, they aro all classified under section 41 
of the Courts Act with questions of law and 
usage, which may be agitated as a matter of 
right on second appeal. A penal condition is 
then added making the presentation of a certi- 
ficate an indispensable preliminary. Had the 
contiary procedure boon adopted and bad such 
questions been classified with ((uesbions of fact 
subject to privileged treatment being accorded 
on the production of a oortificato, the position 
would have been very different. Tlie finding 
would then have been a finding of fact un- 
assailable until ccrbahi conditions had been 
observed ; now it is more akin to a question of 
law which can bo agitated as a matter of right 
subject always to the disabling provisions of 
section 4l(3) so far as they may bo applic- 
able. This sub-section penalises an appeal 
from a decree. Hero wo have no decree and 
no appeal except the original decree from 
which the appeal was presented and which 
dealt with no question of custom. No certifi- 
cate is, therefore, re«iuircd. The penal condition 
does not in terms apply and the (luestiori can 
be agitated in (ixactly tho same manner as an 
ordinary question of law. 'I’liis result may be 
due to a defect in the Act with which we are 
not concerned for tlie words arc clear and, in 
applying a penal provis’on, tlie greatest strict- 
ness must be observed, 

z. K. AppeaU acceptecL 
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MADRAS HIGH COURT. 

Civil Revision No. 582 of 1923. 

November 5, 1923. 

Present : —Mr. Justice Krishnan. 

VISVANATHAN OHF/r'CY -Petitioner 
versus 

SOMASUNDARAM CHET TY— 
Respondent. 

Civil ProaOuro Cod*' {Act V of 1C08), 0. XXV It 
r. 4 Defendant rcsidinf) beyond CourVs ftirii^dutioiit 
examination of^Bef usa I of Court to if^hve commission 
-^Higli Conrtt whether can interfere ^Revision. 

In a fluU brought in a Court at Ramnad, tbe de- 
fendant applied for a oommbaion to examine himself 
as hia own witnoaa. It appeared that he had been 
residing in Rangoon with hia family for many yeara 
and waa served with summons there. It appeared, 
further, that the plaintiH himself waa a resident of 
Rangoon and waa examined on oommiaaion there. 
The Court having refused to issue the commission, 
the defendant applied to the High (3ouit in revision, 

Held (1) that in these oiroumatanoea the defendant 
should have been allowed to be examined on oom* 
miaoion; 

(3) that in refusing to examine defendant on com- 
miaaicn in tbe circumstances of this case the Court 
bad acted with material irregularity and it was open 
to the High Court to interfere in revision. 

Balakrishna U day ary, Vasudeva Aiyavt 40 Ind. 
Oaa. G60 ; 40 M. 793 ; 15 A L. J. 645 ; ‘J F. L. W. 
101 ; 33 M. L. J. 6.) ; 26 0 L J. 118 ; 19 Bom. L. 

R. 716 ; (1017) M. \V. N, 628 ; 6 L W. 501 ; 22 0. 
W. N 60 ; 11 Bur. L. T. 48 ; 44 1. A. 261 (P. 0.), 
followed. 

Petition a.crainst the order of tbo District 
Munsif of Devaoottal), dated the 16th Marcli 
1923. 

Messrs. G. Krishna sionmi Iyer and B. 
Swaminatlia lyir, for the Petitioner. 

Mr. E. Doniisami Iyer, for the Res- 
pondent. 

JUDGMENT. - Tn this case the District 
Munsif has refused to issue a commission to 
examine the 2nd defendant as his own witness, 
and the revision is against that order. The 
learned Munsif dismissed the petitioner’s 
petition rather summarily without noticing 
the importance of the fact that the defendant 
was the person applying and without his 
attention having been drawn to the cases 
which show in what manner a Court should 
deal with an application of a defendant to ex- 
amine himself as a witness on commission as 
distinguished from an application by a plaint* 


iff. A reference to the case Boss v. Wool ford 
(1) and to the case Sarat Kumar Boy v. 
Bam Chandra Chatterji (2) will show how 
a defendant’s application should bo dealt 
with. In this case a defendant has been a 
resident of Rangoon with his family for many 
years. He was served with summons tlwro. 
The plaintiff himself was a resident of Ran-joon 
and was examined on commission him*Oif 
there. In these circumstances, the defendant 
should have been allowed to be examin^Ml on 
commission. The watching of his demeanour 
which the lower Court refers to in siippoit of 
its order is nob a sufficiently strong ground to 
justify the dragging of the defendant all the 
way from Rangoon to Ramnad. 1 would, there- 
fore, set aside the order of the ^Funsif and 
direct him to issue a commission to examine 
the defendant in Rangoon as prayed by him. 

It was argued that this was nob a proper 
case for intervention in revision and reliance 
was placed on the observations of their Tjord- 
ships in Bala Krishn Udayar v. Vasudeva 
Aiyar (3). 

Their Lordships recognise irregular exorcisi' 
of jurisdiction as a ground for interference as 
the section also says. I think this is a case 
of such irregular oxerciso of the lower Court’s 
powers in examining witnesses. In refusing to 
examine defendant on commission in the 
circumsbanco of this case, tho Courb is acting 
with material irregularity, as it might lead to 
his evidence being lost to the defendant 
altogether. The oijjection bliat it is nob open 
to this Courb to act in revision is, theretoro, 
overruled. 

Tlui respondent will pay the costs of the 
petitioner in this Civil Revision Petition hut 1 
do not interfere with the order as to costs in 
tho lower Court. 

S. D. Bevision allowed. 

(1) (1894) 1 Ch. 88; 63 L. J. Ch. 191 ; 8 R. 20 ; 
70 L. T. 22: 42 W. R. 183. 

(2) 68 Ind. Cag. 9; 35 C. L. J. 78; (1922) A. 1. R. 
(Oal.) 42 

^8) 40 Ind. Oafl. 660 ; 40 M. 793 at p. 799; 15 A. L. 
J. 646 ; 2 r. L. W. 101; 83 M. L. J. 6 ; 26 0. L. J. 
143 ; 19 Bom. L. K. 716; (l9l7) 'M, W. N. 028; 6 L. 
W. COl; 22 C. \V. N. 60; 11 Bur. L. T. 48; 44 1. A. 
261 (P. 0.). 
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PATNA HIGH COURT. 

Appeal pkom Ortqtnal Order 
No. 259 OP 1923. 

February 20, 1921. 

Picsenti—Mr. Justice Dass and Mr. Justice 
Boss. 

BAGHUBAB CHOWBHURY ^Apprllant 

versus 

RAMASRAY PRASAD CnoWDIIlJRY 

AND OTIIKRS— RKSPONDI'INTS. 

Civil Proccdun' Code (Arl 1’ «/ 1008). 0 iX.y.lS- 
MortOiige- Joint liabilily of d fudouts-Morioaf- 
dfcrr'c passid ex parlo ugainst snw f /'"f "‘f;’’ 
wh^'ihcr can he set astde a<jntnst only some iV'Jindants. 

The liability of the defendAnU ia a mortgage auit 
being a ioint liability a decree in fluob a fluit, passed 
Z against some of the defendants and on con- 
test against the re^t, i^ of such a nature that, under 
the provisions of O. IX. r^l3, Civil 
it cannot be sot aai.ie against all the defendants and 
not only agilnst any particular defendant. 

Appeal from the order of the Subordinate 
Jud^^e of Darbhanga, dated tiie lOtb Septem- 
ber 1923. 

Mr. S, C. Uiiter, for the Appellant. 

Mr. Lfichtrifi Kaut 31iO'% for the Bespoiidents. 

JUDGMENT. -We are obliged to allow 
the appeal not bocause there is any merit in 
this appeal, but hecauso the learned .'subor- 
dinate .Tuge has sot aside the mortgage decree 
as against defendant No. 9. 

The facts are these. The suit was on a 
mortgage and on tho 30th of .Tanuary 1923, 
the Subordinate Judge passed an rx parte 
decree as against defendants Nos. 1, 2, 3 and 
9 and a decree as against defendants Nos. 4 
to 8 on contest. The petitioner, who was o’ted 
as defendant No. 1 in tho action, and defend- 
ant No. 9 made separate applications for 
setting aside the decree under the provisions 
of O. IX, r. 13 of the Code of Civil Procedure. 
The application of defendant No. 9 suecoeded, 
but the application of defendant No. 1 (ailed. 
Now the Code provides that where the decree 
is of ’such a nature that it cannot be sot aside 
against any particular defendant, it may he 
set aside against all or any of the other defend- 
ants also. As I have already stated, the suit 
was brought on a mortgage and the habihty 
of the defendants was a joint liability. 
That being so, the learned .Subordinate Judge 
in sotting aside the decree as against defend- 


WISAHID RAM 1>. ATjWAL 

anfc No. 9 should have set aside the decree 
as af^ainsfc all the defendants. Strictly speak- 
inf?, this point really arises in the application 
which was made on behalf of defendant No. 9, 
But the position now is thisi that, although 
the liability of the defendants is a joint liabi- 
lity, tho decree has been set aside as against 
defendant No. 9 and maintained as against 
defendant No. 1. The position is an impossi- 
ble one. 

We must allow tho appeal ; but, as the 
appellant succeeds only by reason of the fact 
that the application of defendant No. 9 suc- 
ceeded in the Court below, he must pay the 
costs of this appeal to the opposite party. 

s. D. Ap'peal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 14:79 of 1923. 

January 23, 1924. 

WIriAHIU RAM— Plaintiff - 
Appellant 

versus 

ABWATj and another— Defendants — 

Rl<:SPONDENTS. 

Civil Froccduic Code {Act V of 10 S), ss. 116, 161, 
0. XLIJl, r, I under inhen nt poioer of 

Cmirt—Appcal—Bevision. 

There w no appeal provided in the Civil Procedure 
Code againat an order made under the inherent power 
of the GovLvi conferred by section 151 of the Civil Pro- 
oedure Code, to remand a oaee for retrial. 

The validity of Buob an order can, however, be im- 
pugned in a second appeal to tho High Court against 
any decision which may subsequently be passed by 
the lower Appellate Court on appeal from the decree 
of the Court of first instance. 

The High Court will not interfere in revision in a 
ease where there is another remedy open to tho ag- 
grieved party. 

Second appeal from tho order’ of the Sub- 
ordinate Judge, Mianwali, dated tho 28th May 
1923. 

Lala Naioal Kishore, for the Appellant. 

Mr. Shamair Chanda for the Respondents. 

JUDGMENT. -This is an appeal from an 
order of remand made under section 151, 
Civil Procedure Code. A preliminary objection 
is taken that no appeal lies from such an 
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order and Baghunandan Singh v. Jadunandan 
Singh (1) aud Bamchandra y. NarayanLal (2) 
are relied on in support of this objection. 
An appeal from an order of remand of 
course lies under O. XLIII, r. 1 (t^), Civil 
Procedure Code, but the remand accord- 
ing to that rule must be under O. XLI, 
r. 23, Civil Procedure Code. There is no 
appeal provided in the Civil Procedure Code 
against an order made under the inherent 
power of the Court conferred by section 151, 
Civil Procedure Code, to remand a case for 
retrial. The preliminary objection prevails, 
and the appeal must, therefore, be dismissed 
with costs. 

Next, it is prayed that if no appeal lies, the 
petition of appeal may be treated as a petition 
for Revision. I am unable to accede to this 
prayer. The petitioner can impugn the valid- 
ity of the order of remand when he comes 
up in second appeal to this Court against any 
decision which may subsequently be passed by 
the lower Appellate Court on appeal from the 
decree of the Court of first instance, and there 
is ample authority for liolding that when an 
aggrieved party has another remedy open, this 
Court will not interfere in revision. 

Z. K. Appeal dismissed, 

(1) 43 Ind. Gas. 96‘J : 3 P. L. J. 258; P. L. W. 50. 

(2) 58 Ind. Gas. 909. 

SIND JUDICIAL COMMISSIONER’S 
COURT. 

Original Civil Suit No. 306 of 1920, 
April 24, 1924. 

Present : — Mr. Raymond, A. J. C. 
OORDHANDAS KALIDAS and another - 
Plaintiffs 
versus 

FIRM OF GOKAL KHATAOO -- 
Defendants. 

Civil Procc^iiro Cod*^' {Act V of 1909), s. CO (c’), 
0 XXI, r. iG^Breach of contract — Right to sue for 
damages, whether debt^Atiachment, whetJu'r valid^ 
Sale --Vendee, title of. 

A right to fiaa for damages ariaiog out of a breach 
of oontraot ia not a debt within the meaning of 
O* XXI » r. 46, Civil Prooodare Code and is not 
ait^ohable ; oonaequently, any sale thereof under an 
attachment is invalid and confers no title on the 
vendee, [p. 410, ool. 2.] 

I C-62 


Mr. Dipchand Chandmal, for the Plaint- 
iffs. 

Mr. Fatechand Assxidamal, for the Defend- 
ant. 

JUDGMENT. — On the 2nd September 
1917 the defendant firm of Gokaldas Khataoo 
contracted to sell to the firm of Miyomal 
Jethanand, plaintiff No. 2, 200 candies of hajri 
at Rs. 26-9-0 per candy deliverable between 
the 22nd April and 11th May 1918. It is al- 
leged that the defendants committed breach of 
the contract which resulted in damage to the 
extent of Rs. 4,420-3-0 to Miyomal Jethanand. 
The firm of Hiranand Versimal had obtained 
a decree in suit No. 893 of 1918 against the 
firm of Miyomal Jethanand and in execution 
of it they attached, under O. XXI, r. 46, Civil 
Procedure Code, the sum due to Miyomal 
Jethanand by Gokaldas Khataoo. A garnishee 
notice was issued to the latter but they stated 
that there was nothing due by them to Miyo- 
mal Jethanand Hiranand Versimal proceed- 
ed to sale of the claim of Miyomal Jethanand 
against Gokaldas Khataoo and at the sale held 
by the Nazir of this Court the claim was pur- 
chased by the plaintiff No. 1 who called upon 
the defendants to pay up the amount due and 
as the latter failed to do so, this suit has been 
filed. 

Amongst other defences to the action, the 
defendants urged that the right of Miyomal 
Jethanand to claim damages on an alleged 
breach of contract was not a debt within the 
meaning of O. XXI, r. 46, Civil Procedure Code 
and plaintiffs No. 1 acquired nothing by their 
purchase and the sale of a mere right to sue 
for damages is bad in law as opposed to sec- 
tion 60, Civil Procedure Code and conferred no 
right on the plaintiffs. Both the parties desired 
me to record my findings on the two first 
issues that have been raised before discussing 
the question as to the responsibility for the 
beach of the contract, and these issues are,— 

(1) Has the plaintiff a light to sue ? 

(2) Is the sale bad as being against the 
provisions of section 60, clause (9), Civil Pro- 
cedure Code? 

Mr. Fateh Chand for the defendant contend- 
ed that the olaim of Miyomal Jethanand was 
a olaim for damages arising out of a breaoh 
of oontraot and under section 60, clause ie), 
Civil Procedure Code “ a mere right to sue for 
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damages oould nofc be attached, nor sold. He 
further argued that the order of the Court 
allowing the attachment under O. XX I, r. 45, 
Civil Procedure Code was a wrong order as 
the claim that was attached was not a debt 
and there being no valid attachment, the sale 
by the Court was infruotuous and conferred 
no title on the purchaser. 

Mr. Dipchand for the plaintiff argued that 
the attachment was perfectly valid as the 
claim was attached not as a debt under clause 
A of O. XX r, r. 46, Civil Procedure Code, but 
under clause C of the same rule as “ other 
moveable property not in the possession of the 
judgment-debtor ” and the sale being under an 
order of the Court, the Transfer of Property 
Act would have no application, as by the 
preamble and section 2 of the said Act it only 
relates to transfers by tlie act of parties as 
distinguished from transfers by operation of 
law, as, for instance, in cases of insolvency, 
forfeiture or sale in execution of a decree. I 
think Mr. Dipchand’s argument is correct and 
the transfer in the present case cannot be 
impugned under the Transfer of Property Act. 
The point for consideration, however, remains 
whether the claim of Miyomal Jethanand 
against the defendants was not * a mere right 
to sue for damages * and thus exempted 
from attachment and sale by virtue of the 
provisions of section 60, Civil Procedure 
Code. Mr. Dipchand argues that a right 
to sue for damages arising out of a eon- 
tract can be attached though it may not 
be assignable. There can be little doubt 
that the right of Miyomal Jethanand 
against the defendants was to sue them for 
damages arising out of a breach of contraot. 
Defendants ascribe the breach of the contraot 
to Miyomal Jethanand and allege that, owing 
to their ombarrased olrculnstanoes, they were 
not in a position to fulfil the contract. And it 
was after the breach that the olaim of 
Miyomal Jethanand has been attached and sold. 
Now the attachment of this claim as a debt 
under O. XXI, r. 46, clause A is certainly 
not justifiable for the clause refers to a debt, 
and, as remarked in Halsbury, Vol. 14, page 92, 
para. 168, “to be capable of attachment there 
must be in existence a debt on the date when 
tiio attachment becomes operative something 
which the law recognises as a debt and not 
merely something which may or may not 


become a debt”, and, further, in para. 169 “the 
debt must be a sum certain and, therefore, a 
olaim for unliquidated damages cannot be 
attached until the amount has been ascertain- 
ed.” Nor, in my opinion, can the attachment 
be validated under clause C of r. 46. O. XXI, 
r. 46 determines the mode in which a debt 
by a negotiable instrument or a share in 
the capital of a Corporation or other moveable 
property not in the possession of a judgment- 
debtor may be attached, and with regard to 
the last the attachment is to be made by a 
prohibitory order restraining the person in 
possession of the moveable property fr'^m 
giving it over to the judgment-debtor. Now, 
to describe a right to sue for damages as 
moveable property not in possession of the 
judgment-debtor and to direct its attachment 
would be to override the meaning of the plain 
words in olause E of section 60, Civil Proce- 
dure Code, exempting from attachment * a 
mere right to sue for damages.' Mr. Dipchand 
relied on my judgment in Suit No. 931 of 1918, 
the Official Assignee of the High Court of 
Judicature v. Ghandumal Chimanlal (1) as sup- 
porting his contention that the words, * a mere 
right to sue for damages ' as used in seotion 60, 
Civil Procedure Code, ought to be interpreted 
as implying that a suit for damages arising 
out of a personal wrong or bodily or mental 
Buffering oannot be attached but the right to 
sue for damages to the estate of a person is 
attachable. In this ease the Official Assignee 
in whom the estate of an insolvent had vested 
filed a suit for the recovery of damages arising 
out of breach of contraot between the insolvent 
and the defendant. It was argued that the 
right to claim damages after the breach of a 
contraot did not vest in the Official Assignee and 
the suit was not maintainable. After disous- 
sing the relevant provisions of the English 
Bankruptcy Act and the Presidency Towns and 
Provincial Insolvency Aots and the authorities 
bearing thereon I came to the oouclusion that 
*all rights of action which relate directly to the 
bankrupt's property and can be turned into 
assets for the payment of debt pass to the 
trustee in bankruptcy, but where a cause of 
action arises from the bodily or mental 
suffering or personal inconvenience of the 
bankrupt or from injury to his person or 
reputation then the right of action remains 

(1) 7r, loi. Oai. 657 ; 17 S. Tj. B. 62. 
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with the bankrupt/ And I consequently held 
that the right to claim damages arising out of 
the breach of contract passed to the Official 
Assignee on the vest'ng order being made. 
The ratio decidendi of this judgment was as 
to the property that vested in the Official 
Receiver on the adjudication of insolvency and 
not on what property is attachable. And the 
judgment is to be interpreted as a judgment 
on that point and that point alone. The ques- 
tion before me in the present case is, whether 
a right to sue for damages is attachable and to 
this my answer is in the negative ; and, there 
being no valid attachment, the sale becomes 
equally invalid. 

^ My finding, therefore, on issue 1 is that the 
plaintiff No. i has no right to sue and on issue 
2 that the sale is bad as being in violation of 
the provisions of section 60, clause E, Civil 
Procedure Code. 

The result is that the suit stands dismissed 
with costs. 

s. r>. Suit dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 75 of 1922. 
October 22, 1923. 

Present: — Mr. Dalai, J. C., and Mr. Neave, 
A. J. C. 

Baja MUHAMMAD SHER KHAN - 
Plaintiff —Appellant 

versus 

Baja SETH SWAMI DAYAL, AND others 
—Defendants —Respondents. 

Practice^-’ Appeal from preliminary decree pcndhig 
spinal decree^ appeal from, wMher necessary. 

Where aa appeal from a preliminary decree ia 
pending lb ia not ceoesaiiry to file another appeal 
from the final deoree. The reeult of the appeal in 
the preliminary deoree would govern the final deoree 
as well. [p. 4 1 8 , ool. 3.] 

Appeal against the deoree of the Subordi- 
nate Judge of Eheri, dated the 8th October 
1922. 

Mr. Ohulam Hasan, for the Appellant. 

. Messrs. A. P. Sen and fl. K, QhOsh, for the 
BespondPnts. 


JUDGMENT.— A preliminary and a final 
decree for redemption in a suit brought by 
Muhammad Sher Khan, mortgagor, are attack- 
ed in tho three appeals which have been 
jointly heard. The litigation ending in these 
decrees has been long drawn out. On 9th 
tluno 1908, Muhammad Sher Khan executed 
a mortgage-deed of his property in favour of 
Raghubar Dayal, father of the defendant, 
Raja Seth Swami Dayal, who died during the 
pendency of the litigation. Under the terms 
of the deed, Seth owami Dayal sued for poss- 
ession of the property on 14tli July 1913 ; it 
was decreed to him by the Subordinate Judge 
of Kheri and the decree upheld by this Court. 
He took possession on 14bh February 1915. 
Special leave was obtained by the mortgagor, 
Muhammad Sher Khan, to appeal to the 
Privy Council against the decree of this Court. 
Soon after the decree of this Court was pass- 
ed, Muhammad Sher Khan, mortgagor, brought 
a suit for redemption on 18th June 1915. This 
suit was dismissed as premature by the Sub- 
ordinate Judge and the deoree upheld by this 
Court on 19th June 1919. An appeal was 
taken to the Privy Council where both the 
appeals, one from the suit for possession and 
the other from the suit for redemption, were 
heard by their Lordships at the same time, 
it may bo mentioned that when the mortgagee 
sued for possession the defend ant- mortgagor 
offered to redeem tho property. 

It will be convenient at this stage to sum- 
marize the terms of the deed of mortgage. 
Tho mortgage at its inception was simple for 
a sum of Rs. 82,000 repayable at the end of 
5 years. During that term interest at 
9^ annas per cent, per mensem was to 
run with 6 monthly rests. It was stipu- 
lated in tho first clause that if the inter- 
est be not paid on duo date it would bo added 
to tho principal and interest at the above rate 
would run on the total amount of principal 
and interest. The second clause gave tlie 
mortgagor power to redeem the mortgaged 
property on payment of the entire principal, 
interest and compound interest after 5 . years 
in the fallow season. Ihe third clause gave 
the mortgagee option to take possession of the 
mortgaged property in lieu of the principal 
amount for a period of 12 years from the date 
cl entering into possession in default of pay- 
ment of four oonstecutiye instalments of interest 
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or on tb© property not boing redeemed at tbe 
end of 6 years, or to permit interest to run on 
tbe principal at tbe compound rate. Under 
tbo 5th clause the mortgagor declared that 
he will have no right of redemption during 
the period of 12 years if the mortgagee took 
possession. The 6th clause was as follows : 

That during the period of possession the 
mortgagee will appropriate in lieu of interest 
all the produce and profits of the mortgaged 
villages after payment of the Goveremont 
revenue according to tlio present Settlement. 
During the period of possession, neither the 
mortgagee will have any claim to interest nor 
I, the mortgagor, to profits ; nor will there be 
any accounting as to shortage or surplusage 
of profits at the time of redemption.’’ Clause 
9 provides “ that on the expiry of 12 years 1 
shall redeem the mortgaged property on pay- 
ment of principal, interest and compound 
interest " and other specified payments. Pen- 
ding the payment of the entire demands due 
hereunder, the mortgagea will as usual remain 
in possession and occupation of the mortgaged 
property in accordance with the above men- 
tioned conditions. 

Interest fell into arrear and at the stipula- 
ted time the mortgage-money was not paid. 
This led to the institution of tlie suit for 
possession by Seth Swami Dayal referred to 
above. 

Upon these facts, their Lordships hold that 
the mortgagor had a right to redeem at 
any time on the expiry of the period of 6 years 
from the date of the mortgage because of the 
provisions of section 60 of the Transfer of 
Property Act. They set aside both the decrees 
of this Court and directed the preparation of a 
preliminary decree for redemption. It is 
important to remember that their Lordships 
did not merely decree the appeals but speci- 
fically indicated how the preliminary decree 
was to be prepared. The directions are, “ there 
should then be one preliminary decree for 
redemption in both suits in accordance with 
O. XXXIV, r. 7, of the Code of Civil Proce- 
dure, 1908. But in taking accounts tho 
period during which tho mortgagee may 
have been in possession under the decree 
in suit No. 234 of 1913 (that is, tbe suit 
for possession by the mortgagee) should be 
excluded for, though tho provisions of the 
mortgage entitling tbe mortgagee to posswsion 


cannot operate to defeat Section 60 of the 
Transferof Property Act, effect should be 
given tothem so far as they provide that the 
mortgagee is to appropriate in lieu of interest 
all tho produce mal and sewai and profits of 
the mortgaged villages after payment of the 
Government revenue. And so, during this 
period as in effect provided by the mortgage, 
neither will tho mortgagee be accountable for 
profits nor the mortgagor for interest.” 

On return of these directions of their Lord- 
ships, this Court remitted both the suits to 
tho Court of tho Subordinate Judge for tho 
preparation of a preliminary decree for redemp- 
tion. On 8th Ax)ril 1922 that Court put tho 
mortgagor in possossicn before passing a 
decree for redemption bub on appeal here the 
order of the Subordinate Judge was set aside 
and the mortgagee took over possession again 
on 27th May 1922. On 9th October 1922 a 
preliminary decree tor redemption was passed 
by the lower Court and a final decree on 2ad 
November 1922. 

The decree-holder has been paid the princi- 
pal sum secured ))y tho mortgage and interest 
and compound interest as stipulated under the 
deed up bo 14bh February 1915 when he took 
possession of the property. He has also been 
paid the amount collected by tho mortgagor 
during tho interim dispossession of tho morb 
gagee between the 8tb April 1922 and the 27th 
of May 1922. Tbe claim of the decree-holder 
here, as it was in the lower Court, is for a 
further payment oC interest and compound 
interest on the sum which had accrued by way 
of interest up to 14th February 1915. The 
argument of the decree-holder’s learned 
Counsel was that the mortgagee took possession 
in lieu of the principal sum of Bs. 82,000 only 
and it must be taken that interest and com- 
pound interest continued to run on the balance 
due on tbe date when the mortgagee took over 
possession. This claim is in conflict with the 
directions ladd down by ther Lordships in their 
judgment of 9bh December 1921. It was de- 
finitely stated therein that during the period 
during which the mortgagee was in possession 
neither will the mortgagee be accountable for 
profits ncr the mortgagor for interost. These 
are clear directions and binding on this Court. 
Those directions do not permit of any interest 
being calculated on any portion of the mort- 
gagee's claim during the period of biv 
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possession. We may, however, say thab even 
without these dehnite directions oI their Lord- 
ships we would have arrived at the same 
oonolusion under the terms of the mortgage. 
The mortgagee’s claim for interest on the sum 
due on 14bh February 1916, the date of his 
possession, in excess of the principal is based 
only on the wording of clause (3) of the deed 
that the mortgagee was to take possession in 
lieu of the principal. It is obvious, however, 
that principal there meant the full amount 
due at the time. According to the terms of 
clause (l) interest if nob paid was to be added 
to the principal. Such a condition would burn 
the interest into principal and the word 
* principal * in clause (3) is used to indicate the 
original sum of Bs. 82,000 together with every 
sum of interest which may have been added 
to the principal and so turned into principal at 
the time of the mortgagee entering into 
possession. This is made clear by the express 
berms of clause (6) that during the period of 
possession the mortgagee will have no claim 
to interest. If the intention had been to per- 
mit the running of interest on the sum which 
was payable in excess of Bs. 82,000 at the time 
of the mortgageo’s possession, such an inten- 
tion would have been incorporated in clause (6.) 
The mortgaged property is of considerable 
value with constant increase of profits » year by 
year. Statements prepared by the mortgagee 
himself show large increase in protits between 
1908 and 1922. During his possession the 
mortgagee recovered in profits, a rate of interest 
in excess of the stipulated 7-1/8 per cent, on 
the entire sum due to him at the time of tak- 
ing over possession. The claim for interest 
during his possession is entirely untenable. 

The other ground of appeal related to costs. 
The lower Court directed the parties to bear 
their own costs and we consider that order to 
be just. Their Lordships allowed the mortgagee 
a larger amount than was really duo to him. 
Under these circumstances, the mortgagee was 
rightly disallowed his costs subsequent to the 
decree of the Privy Council. 

The appeal by the plaintiff-mortgagor has 
no force. He objects to the payment ordered 
by the lower Court of protits recovered by 
him during the period from 8th April 1922 to 
27th May 1922. There is no dispute as to the 
amount actually recovered by him out of the 
property* ' His learned Counsel argued that 


during that period the mortgagee can only re- 
cover interest at 7-1/8 per cent. Such an argu- 
ment overlooks blie effect of the decree of this 
Court setting aside the order of the Subordinate 
Judge putting the mortgagor in possession. 
That order was discharged, so the mortgagee 
must be restored to the same position as if the 
mortgagor had never been put into possession. 
(Section 144, Civil Procedure Code.) This 
can only bo done by the mortgagor refunding 
all the advantage he derived derived during 
that period from the possession of the property. 
The mortgagor has already paid that amount 
and no question arises as to the manner of its 
recovery as a money decree or a sach argo on 
tht3 property. The mortgagee was entitled to 
the restitution and tliat is all that has been 
ordered by the lower Court. 

Jn the result, wo dismiss all the three 
appeals with costs in appeals Nos. 68 and 75. 
Jn appi al No. 9 of 23 we pass no order as to 
costs. The Counsel of the mortgagee-appellant 
prayed that the Court-fee pa^d by him on the 
petition in that appeal may be refunded. We 
are of opinion that tlic mortgagee is entitled 
to such refund. When an appeal was pendin, 
from the preliminary decree it was not neces- 
sary for the mortgagee to tile another appeal 
from the final decree. The result of the appeal 
in the preliminary decree would have govern- 
ed the tinal decree as well. This was the view 
taken in Kanhaiya Lai v. Tirhem Sahai (1) 
and the opinion has i)een subsequently follow 
cd other High Courts. 

s. D. Appeals dismissed. 

(Ij 8d ind. Oas. 6^7 ; 86 A. 582 ; 12 A.L J. 876. 


CALCUTTA HIGH COURT. 

Civil Bulb No. 912 of 1923. 

January 15, 1923. 

Present Mr. Justice Suhrawardy. 

BAST INDIAN BAILWAY CO.~ 
Petitioner 
versus 

KUSHABRAM GOPIBAM-^OlTOSlTE 
Party. 

Carriage of goods-^ Hi sk note B^Bailwag 0cm puny, 
li abiHiil (if ^J utragtivgovdB- 
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Uodet th6 Bisk Note B, a Bailway Company is li- 
ablo only for tho losfi o( a oomplatai oona^gnxncni oc 
of one or more osmpleta paokagaa. aod ia not liabla 
for damage dona to the goods, for instanoe, by boiog 
exposed to rain in transit. 

Bale against the order of the Sabordinate 
Judge of Assansole, 

Babus Mohendra Nath Boy and Ambicapada 
Choudhury, for the Petitioner. 

Babu Bhagirath Ch. Das. for the Opnosito 
Party. 

JUDGMENT. — In this case the claim 
was for damages caused to 24 bags of flour 
consigned by the opposite party through the 
Railway Company. There is no case of total 
loss of any complete consignment or a com- 
plete package. The consignment was covered 
by>a Bisk Note known as Risk Note B, under 
which the company is liable only for the loss 
of a complete consignment or of one or more 
complete packages. Tho plaintiff’s case was 
that they got the bags but that they were 
damaged by being exposed to rain in transit. 
This point came up for decision before this 
Court on many occasions and it was decided 
that, having regard to the Risk Note, the com- 
pany is liable only for tho loss of a complete 
consignment or of one or more complete 
packages. There being no suoii case in this case 
tho decree passed by the Small Cause Court 
Judge must be held to be wrong. The rule 
is, therefore, made absolute, the order passed 
by the Small Cause Court Judge set asido and 
the plaintiff's suit dismissed with costs. The 
petitioner is entitled to the costs of this Rule. 
I assess the hearing fee one gold mohur. 

Z. K. Buis made absolute. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1687 of 1922, 
November 22, 1923. 

Present : -Mr. Justice Krishnan and Mr. 
Justice Waller. 

SUBBATYA CHAKILIYAN— Appellant 
versus 

MANIAM MUTTIAH GOUNDAN AND 
ANoi HER— Respondents. 

Constmciion oj docurticni’—Stle of lafid with deji- 
bauvdaries^ Sale-deed mentimtn\i smaller arca^ 
liu U of interfretaUeti, 


Ordinarily,^ whan a piaoe of land is sold with defi- 
nite boundaries, unless it is very clear from the oif- 
oumsianoes surrounding the sale that a smaller ex- 
tent than what ia covered by the boundaries was 
inteoded to be sold, the rule of interpretation is that 
boundaries mu^t prevail as against the measare- 
ments. 

Second Appeal against the decree of the 
District Court of Coimbatore. 

Messrs. K, V. Sesha Aiyangar and T, Sun- 
dara Rao, for the Appellant. 

Mr. S. Baiiganatha Ayyar, for the Res- 
pondents. 

JUDGMENT. --The question that has 
been raised before us is what exactly is the 
land that was purchased in Court-auction 
under Exhibit II, the Court sale certificate. 
This certificate describes the land in the fol- 
lowing terms : — 

** In Coimbatore District, Ganapathi Sub- 
District, Coimbatore Taluk, Annaparapalayam 
village, situate to the north of the east to 
west main road, west of Venkataswami Goun- 
dan’s house, south of the temple and east of 
Kaliannan’s land ; lying within these and be- 
longing to the defendant, measuring 12 cubits 
east to west and 24 cubits north to south, to- 
gether with one thatched shed herein." It 
was contended before tho lower Appellate 
Court and that Court has given effect to that 
contention, that what was sold was only the 
mentioned in the land falling within 
the boundaries given and not the whole of 
the land within those boundaries. It is not 
pretended that the whole of the land within 
the boundaries mentioned did not belong to 
the judgment-debtor ; but, because the mea- 
surements given are smaller than the mea- 
surements as taken now, it is claimed by the 
plaintiff's temple that all the land within the 
four boundaries mentioned in the above des- 
cription over and above 12 cubits east to west, 
and 24 cubits north to south still belong to 
them and not to the let defendant who claims 
under the auction-purchaser. We are unable 
to agree with the construction put upon this 
sale certificate by the learned District Judge. 

It scorns to us to be quite olear that what 
was actually sold was the whole of the land 
within tlie boundaries and that the measure- 
ments were not accurately given, the mistake 
being in the measurements alone. Ordinarily, 
When a piece of land Is t(old with definite 
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boundaries, unless it is very clear from the 
oiroumstanoes surrounding tbe sale that a 
smaller extent than what is covered by the 
boundaries was intended to be sold, the rule 
of interpretation is that boundaries must pre- 
vail as against the measurements. There is 
no reason to suppose that, when the judgment^ 
debtor was putting up the property for sale in 
execution of his money decree, he was reserv- 
ing any portion of the property to be left to 
his judgment-debtor and settling only a portion 
of the property belonging to him. The prop- 
perty is a single property forming one block 
on the Avanasi road. We think that all the 
oiroumstanoes point to the whole of the pro- 
perty within the boundaries having been sold. 
We agree with the District Munsif in his con- 
struction of the sale oertihoate and set aside 
the decree of the District Judge and restore 
that of the District Munsif with costs in this 
and in the lower Appellate Court. 

V. N. V. Appeal allowed, 

S. D. 


PATNA HIGH COURT. 

Second Civil Appeal No. 140 op 1924. 

February 21, 1924, 

Present : — Mr. Justice Das, and 
Mr. Justice Boss. 

BAST INDIAN RAILWAY Co.- 
Appellant 

versus 

AHMADI KHAN— Respondent. 

Court’Fecs Act (VII oj 1870), s. 17—“ SvhjccU ” 
vMamng of^*'Cause of action,** meaning of ^Rail- 
wavs Act {IX of 1890), 8 1*1 ^Consignments lost on 
different dates-^One noUce served on Railwav fer all 
lost consignments^One suit instituted about all’-^Gourt’ 
fee. 

The word in s. 17 of tbe Oourt-Foefl Aot 

means “oaufle of notion'*, and oau^e of action means 
" every fact which it would be necessary for the 
plaintiff to prove, if trav^^rsed, in order to support hla 
tight to the judgenent of the Oourb." [p. 416, col. L] 

The queetion whether a suit does or does not em- 
brace two or more distinct onuses of action must be 
decided on the terms of the plaint, [p. 416, col. 1] 

It is open to a plaintiff, who has sustained losses 
in respect of different consignments of different dates 
by reason of the negligence of a Railway Administra- 
tion* to consolidate his claim and to serve the Rail- 


way with one notice, under s. 77 of the Railways 
Aot, in respect of all the losses. Where one notice is 
served in suoh a oa^e it is a part of the “ cause of 
action " of tbe plaintiff and it is impossible for him 
to maintain separate suits in respect of the separate 
los8=)B or causes of action. Consequently, the Court, 
fee in such a ease is chargeable on the consolidated 
sum of money and not the aggregate amount of 
fees calculated separately on the amount of eaob dis- 
tinct loss. fp. 416, col. 1.] 

Mr. N, G, Sinha, for the Appellant. 

The Government Adoveate, for the Res- 
pondent. 

JUDGMENT. 

Das, J. — This is a Court-fee matter. The 
suit was to recover a sum of money for 
losses in respect of 38 consignments of 
mangoes of different dates between the 
21st of May and the 18th of August 1920. 
Before the suit was instituted, the plaintiff, 
who is the respondent here, served a notice on 
the defendant under section 77 of the Indian 
Railways Act claiming a consolidated sum of 
money in respect of the losses sustained by 
him by reason of the negligence of the Rail- 
way Administration. A Court fee of Rs. 130 
was paid by him on the consolidated sum of 
Rs. 2,012 14 6 claimed by him. The plaintiff’s 
suit succeeded in the Court of first instance. 
Thereupon the East Indian Railway Company 
appealed to the Court below, and, on their 
memorandum of appeal, they paid a Court fee 
of Rs. 130. The<3tamp Reporter has taken 
tbe view that as each consignment was a 
distinct subject within the meaning of section 
17 of the Court-Fees Act, the plaintiff was 
chargeable with the aggregate amount of the 
fees to which the plaints in suits embracing 
separately each of suoh subjects would be 
liable under the Aot. According to him, the 
memorandum of appeal in the Court below 
was insufficiently stamped for the same 
reason. 

The schedule annexed to the plaint shows 
that there were 38 different consignments of 
different dates, and it is this circumstance 
whioli encouraged the Stamp Reporter to say 
that it was open to the plaintiff to file 
separate suits in respect of these different 
consignments. The learned Government 
Advocate, supporting the report of the Stamp 
Reporter, has contended before us that though 
it is open to a plaintiff to combine separate 
causes of action in a single suit, the position 
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from tho point of viowof tho Conrt-Fees Act 
must bo exactly the same as if he bad brought 
separate suits on his separate causes of action. 
It has been held in this Court and in the Cal- 
cutta High Court that the word “subject*’ in 
section 17 of the Court- Fees Act means 
“cause of action” But the validity of the 
argument of the Government Advocate must 
depend on the question whether the plaintiff’s 
suit did embrace thirty-eight distinct causes 
of action. 

Under section 77 of the Indian Bailways 
Act, it is necessary for the plaintiff 
to give notice of his claim to the 
Railway Administration before proceed- 
ing to a suit In his notice to the Railway 
Administration, the plaintiff claimed a 
consolidated sum of money in respect of 
the losses sustained by him by reason of 
the negligence of the Railway Administration. 
It is not disputed that it was open to the 
plaintiff to bring one suit in respect of his 
losses and to claim a consolidated sum of 
money. This is exactly what the plaintiff did, 
and he expressly mentioned the 19th Novem- 
ber 1920, the date on which notice was given, 
as one of the dates on which cause of action 
accrued to him. Now, “cause of action” means 
“every fact which it would be necessary for 
the plaintiff to prove, if traversed, in order to 
support his right to tho judgment of the 
Court.” Mr. Narosh Chandra Sinha has 
contended before us that, after the notice of 
tho 19th November 1920, it was impossible 
for the plaintiff to maintain separate suits in 
respect of bis separate causes of action. It 
seems to me that the notice of tho i9th 
November 1920 is part of the cause of action 
of the plaintiff, for it is one of those facts 
which it was necessary for the plaintiff to 
prove in order to support his right to the judg- 
ment of the Court. The question whether a 
suit does or does not embrace two Or more dis- 
tinct causes of action must be decided on the 
terms of the plaint, and I find it impossible to 
hold, on a perusal of the plaint, that the 
suit embraced 38 distinct causes of action. 
As I have said before, the notice was pirb of 
the cause of action of the plaintiff, and it was 
impossible for the plaintiff to maintain sepa- 
rate suits after the notice of the 19th 
November 1920. 


I hold that the memorandum of appeal in 
the Court below was suflioiently stamped. 

Ross. J. — I agree. 

8. D 


ALLAHABAD HIGH COURT. 

Civil Revision No. 66 op 1923. 

November 27, 1923. 

Present:— Mr. Justice Stuart. 

JOSHf SHIB PRAKASH AND OTHERS— 
Petitioners 
versus. 

JHINGURIA AND others —Opposite 
Parties. 

Civil Procedure Code {Act V of lOOS), 0. XLI, 

Tt\ 17, for dtfauU^Restora- 

tioii^Rcniedy - Inherent power of Courts when to he ex- 
ercised. 

Section 151 of the Oivil Prooedure Code cannot be 
applied where the rale of procedure applicable to the 
case haa been expressly laid down in the Oode. 

Where an appeal is dismissed for the appellant's 
default under O. XLI, r. 17 of the Civil Proce- 
dure Oode, the remedy of the appellant is by way of 
an application for restoration under rule 19 of the 
Order. Seotiou 151 of the Code haa no applioation to 
suoh a oase. 

Civil Revision against the order of the Ad- 
ditional Subordinate Judge, Agra, dated the 
17th March 1923. 

Mr. iV. P. Asthcmif for the Petitioners. 

Mr. A. SanyaU for the Opposite Parties. 

JUDGMENT — Jhinguria and others were 
appellants in a civil appeal which was trans- 
ferred bo the Court of the Additional Subor- 
dinate Judge at Agra for disposal. On the 
date fixed for hearing, as they were absent and 
unrepresented, tho appeal was dismissed for 
default. It was dismissed on the 25th April 
1922 under the provisions of O. XLT, r. 17. 
Thero is a specific remedy in the Code of Civil 
Procedure to cover the oase where an appel- 
lant has been prevented by sufficient cause 
from appearing and his appeal has been dis- 
missed under this rule. That remedy is 
given in O. XLT, r. 19. Under that rule the 
applicants could have applied for a restoration 
of their appeal. It appears that they have 
never so far adopted that remedy. On the 
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6th July 1922 when an application under O. 
KLl, r. 19 would ordinarily have been beyond 
time they applied for a restoration under O. 
IX, r. 8, a rule which had no application. Their 
application was dismissed. They then applied 
on the 19th August 1922 for a review of the 
original order of the 25th April 1922 dismiss- 
ing their appeal for default. That application 
was dismissed. They then applied on the 11th 
November under section 161 of the Code. 
That application was dismissed. They then 
applied on 15th December 1922 under sec- 
tion 151 of the Code and on that occasion the 
presiding officer restored the r appeal for 
hearing. His order is questioned in revision 
on the ground that he had no jurisdiction to 
pass it. The plea must prevail. Section 151 
is as follows : — 

Nothing in this Code shall bo deemed to 
limit or otherwise affect the inherent 
power of the Court to make such orders 
as may be necessary for the ends of 
justice or to prevent abuse of the process 
of the Court/’ 

The enactment of this section declared 
the existence of an inherent jurisdiction in all 
Courts to go beyond the law of procedure in 
the ends of justice. But section 161 does not 
lay down that a Court may act in defiance of 
the law of procedure. A Judge is bound by the 
Code of Procedure and the Law of Limitation. 
Where the Code of Civil Procedure is silent, it 
is possible, and frequently desirable, to apply 
theprovisions of section 151. But the follow- 
ing qualification should be always applied. Sec- 
tion 151 cannot he applied where the rule of 
procedure is already laid down, and hero the 
case is dear. The remedy lay under O. XLI, 
r. 19* Owing to the appellants’ laxity they 
waited until it was too late to apply under 
that rule and have since endeavoured to 
obtain the relief they desired by ignoring the 
provisions of the law. I agree that the learned 
Additional Subordinate Judge had no jurisdic- 
tion to pass his order of the 17 th March 1923. 
He passed that order by assuming an autho- 
rity which he did not possess. He had no 
jurisdiction to take up the matter at all. It 
had been finally decided before. I, therefore, 
allow this application and set aside that order. 
The opposite party will pay their own costs 
and those of the petitioners. 

Z. K. Application allowed. 

I 0—68 


LAHORE HIGH COURT. 

Civrii MiscET.r.ANEOUS Application 
N o. 730 OF 1923. 

February 25, 1924, 

Present : — Mr. Justice Abdul Raoof 
and Mr. Justice Campbell. 

(tOKAL CHAND — Petitioner 
versus 

SANWAL DAS and others —Respondents. 

Civil Procednirc Code (Act V of 190‘i), s ) lO — Leave 
to appeal to Hie Majesty in Council- Substantial ques 
tion of law, what is. 

la order to jaetRy the grant of a certificate for 
leave to appeal to Hia Majeaty in Coanoil under the 
latter portion of ReotionllO of tho Oivil Prooedure 
Code, the Hikh Court muat be aatiafied that a Pub- 
atantial queetion of law !a Involved in the oano ; that 
is to say, a queetion of law in respeot of which there 
may be a difierenoe of opinion 

Parshotam Sarvanv. Hargu Lai, 63 Ind. Caa. 887 ; 
19 A. L. J. 462 ; 48 A. 513, relied on. 

Application under O. XLV, r. 2, and 
sections 109 and 110, Civil Procedure Code, 
for leave to appeal to His Majesty in Coun- 
cil. 

Mr. Shamair Chand, for the Petitioner. 

Lala Sardha Bam, for the Respondents. 

JUDGMENT . — This is an application 
under O. XLV, r. 2, and sections 109 and 110 
of tho Civil Procedure Code for leave to 
appeal to His Majesty in Council, and we are 
asked to grant a certificate to the ofFect that 
the case fulfils all the requirements of section 
110 of the Code and is fit for appeal to His 
Majesty in Council. Tlie decree of the lower 
Court decreeing the suit lias been affirmed be 
this Court. The last paragraph of section 110 
provides that, “where the decree or final order 
appealed from affirms tho decision of the 
Court immediately below the Court passing 
such decree or final order, the appeal must 
involve some substantial question of law.” 
We have, therefore, to see whether this re- 
quirement is fulfilled in the present case. 

The suit was one for pre-emption, and was 
based on an alleged custom prevailing in the 
locality in which the property olai med was 
situated. The lower Court held that the 
alleged custom of pre-emption existed in tho 
entire city of Delhi. A large number of in- 
stances were cited affirming the alleged cus- 
tom. The defendant vendee was not able to 
oite any single instance in which a claim for 
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pre-emptioa was ever disallowed on the f’round 
that a custom of pre-emption did not prevail 
in Delhi. This Court, after an examination 
of tlio evidence on the record, af*reed with the 
trial Court as to the effect of the evidence in 
support of the alleged custom and held that 
the custom set up had been estahlislied by 
overwhelming evidence. 

Against this decision the petitioner proposes 
to appeal. On the face of it, no substantial 
question of law arises. The proposed appeal 
really questions the finding of fact relating to 
the existence of custom ; but it is contended 
by Mr. .^hamair Ohand, the learned Counsel 
for the applicant, that the question whether 
the evidence produced to establish a certain 
custom is sufficient is a question of law. 
Technically it is so ; but can it be said to be a 
substantial question of law ? We are clearly 
of opinion that it cannot be said to be so. 
What is a substantial question of law has been 
often considered by the various High Courts 
in reference to such petitions. In a recent 
case Parshotam Saran v. Hargu Lai (l) 
decided by a Division Bench of the Allahabad 
High Court the following opinion was ex- 
pressed : - 

In order to justify the grant of a certifi- 
cate for leave to appeal to His Majesty 
in Council, the High Court must be 
satisfied that a substantial question of 
law is involved in the case ; that is to 
say, a question of law in respect of which 
there may be a difference of opinion.” 

This gives an indication as to the nature of 
tlie question to be raised. 

In our opinion no substantial question of 
law arises in this case. Accordingly, we ‘dis- 
miss the application with costs. 

z. K. Application dismissed, 

(1) 63 Ind. Css. 887 : 19 A. L. J. 462 ; 48 A. 
618. 


SIND JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 64 op 1922. 

October 2, 1923. 

Present : — Mr. Raymond, A. J. C., and 
Mr. Rupohand Bilaram, A. J. C. 

RAM SINGH — Appellant 
versus 

I BR AHI M —Respondent. 

Evidence Act (I of 1872), s. Ui— O/’o-I agreement 
varying terms of written contract when admissible'--- 
Agreement re set of ft whether can be proved— Interestt 
rate of^Cojirtt when can give relief. 

When, tiha time o( a written oontraot being en- 
tered into, It la orally agreed between the parties 
that the written agreement ahall not be of any foroe 
or validity until some oondltion precedent haa been 
performed, oral evdienoe of suoh agreement ia 
adiuisaible to show that the condition has not been 
performed and, oonaequently. that the written 
agreement h.ia not become binding, [p. 420, ocl. 2.] 

But when a promissory. note expressly providee 
that amount due therein ia payable on demand with 
interest at a specified rate, an oral agreement bet- 
ween the parties that the said amount was to be set- 
off against the amount due to the executant of the 
prooiisBory-note on some other acoount la not a 
oondltion precedent toiihe enforcement of liability 
under the promissory.note and auoh agreement la not 
admissible in evidence [p. 420, ool. 2.] 

Kooverbhan Sakhanand v. Madandaa SiroomaU 49 
Ind. Caa. lyS ; 12 S. L. R. 70, and Motahhoy Mulla 
Essabhoy v. Mulji Haridas, 29 Ind. Oaa. 228 ; 89 B. 
839 ; 28 M. L. J. 689 ; 17 M. L. T. 402 ; (1916) M. W. 
N. 622 ; 19 0. W. N. 718 ; 21 0. L. J. 607; 17 Bom. L. 
R. 460 ; 18 A. L. J. 639 ; 2 L. W. 624 ; 42 I. A. 103 
(P. 0.), distinguiahed. 

Two per oent. per menaemia not an unusual rate of 
Interest in India and may be allowed, [p. 422, ool. 2.] 

The Court should not give relief as to rate of inter- 
est on simple ground of hardship in the absenoe of 
any evidence to show that the money-lender had un- 
duly taken advantage of the position of the debtor 
even when the transaotlon appears to be undoubtedly 
Improvident, [p. 422, ool. 2.] 

Appeal from the judgment of Mr. Madgow- 
kar, A. T. C., dated the 27th September 
1922. 

Mr. Dirgomal Naraindas, for the Appel- 
lant. 

Mr. Chdhildas Bochiram, for the Respon- 
dent 

JUDGMENT. 

Raymond, A. J. C. -This is an appeal 
against the judgment of Madgavkar, A. J. C. 
Ibrahim and his son Adam, whom I shall 



VoL. 7B] 


INDIAN CASES 


419 


RAM SINOH V, IBRAHIM 

refer to as the oontraotors, by a written agree* 
ment contracted with the firm of Bamsing 
Kundansing and Sons, whom I shall describe as 
the firm, to construct certain buildings for the 
latter at Malir. The agreemcant is dated the 
27th August 1916 but the work actually com- 
menced in October 1916 and proceeded till 
January 1917 when it had to be stopped at the 
instance of the Collector of Karachi as it was 
under consideration to apply the Town Planning 
Scheme to Malir and a part of the land on which 
the buildings were to be erected would bo possi- 
bly afiected by it. On the 30th August 1919 
the parties entered into a second written 
agreement for the further prosecution of the 
same work which till then, it may be observ- 
ed, had been constructed up to the plinth, and 
the work was proceeded with till Oanuary 
1920 when it was again stopped owing to cer- 
tain disputes between the contracting partners. 
For the second agreement the rates for the 
building consti uction were somewhat higher 
than those mentioned in the first agreement. 
During the period the work was under progress 
the firm advanced moneys to the contractors 
but the parties are not agreed whether the 
advances amounted to 90 per cent, of the 
value of the work done in terms of the agree- 
ments or whether it was less. Substantially, 
during the same period, the firm granted loans 
to the contractors and took promissory-notes 
from them payable on demand. 

The contractors filed a suit against the firm 
for settling accounts of the value of the work 
done by them at Malir, the advances made 
towards it and the amount remaining payable. 
The firm retorted by filing a suit against the 
contractors to recover the amount due on the 
promissory -notes with interest. With the con- 
sent of the parties both the suits were heard 
together and have been disposed by one judg- 
ment. In the suit of the contractors the 
learned Judge awarded them a sum of 
Bs. 158-il-O with costs and dismissed the suit 
of the firm against the contractors. The 
appeal before us is confined to the dismissal of 
the latter suit. 

The substantial point on which the learned 
Judge dismissed the suit of the firm was that, in 
his view, there was an understanding between 
the parties at the time the promissory-notes 
were taken in respect of the loans that the 
amounts covered by them would be set off 


against the value of the work done Ho, therr.- 
fore, refused to recognise the loans as indepen- 
dent transactions and appropriated the amount 
due on them towards the value of the work 
dene which necessarily involved the firm being 
disallowed the interest claimed on the amount 
of the pro-notes. 

The appeal before us is against this finding 
of the learned Judge which, it is contended, is 
erroneous both in law and on the facts. 

1 shall first discuss the legal aspect of the 
case. All the promissory notes are in the same 
lorm except in respect of the amount advanced 
and the interest payable which in some is 2 
per cent, and in others 3 per cent. I reproduce 
the wording of one of them. 

“ On demand we promise to pay Messrs, 
Bamsing Kundansing and Sons and Dayalsing 
fJethsing or their manager Jethsmg Bamsing or 
order the sum of Bs. for value received by 
cheque no : on the Karachi Bank. Limited, 

Karachi, bearing interest at the rate ol 
from this day.’’ The promissory-notes are 
signed by both Ibrahim and his son Adam. 

In para 13 of their plaint the contractors 
state as follows : ‘ That according to an under- 
standing between the parties the amount of 
the pro-notes was to be set ol! against the 
amount due to the piaintifi's on work done but 
the defendants fraudulently, in order to have 
the benefit of the high interest mentioned 
therein, have filed in the Small Causes Court, 
Karachi, suits on some of thorn and threaten 
to file on others as well’. In para 7 of the 
written statement filed by the contractors in 
answer to the suit by the firm they stated as 
follows: ‘ The pro notes are voidable at the 
option of the defendants and unenforceable in- 
asmuch as they have boon executed under 
undue inlliienoe and on fraudulent representa- 
tion made by plaintill's manager that the in- 
terest would not be charged and the amount 
of them would be set-off against the amount 
duo to the defendants.’ 

The only witness examined on behalf of the 
contractors was the contractor Ibrahim and 
there is not a word in his evidence hinting 
even remotely at any undue inihience or fraud 
being practiced upon liim at the time of the 
execution of any of the promissory-notes. The 
utmost that ho does say is-that there was an 
oral understanding that the amount due on 
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bhe promissory'Dotes was to be set-off against 
the value of the work done. Now, the pro- 
missory-notes expressly provide that the 
amounts due thereon are payable on demand 
and they carry interest. There is an uncondi- 
tional promise to pay contained therein, and 
no reference to any such understanding as is 
set up by the contractors. The contractors, 
therefore, were attempting to set up a case at 
variance with the written agreement between 
the parties. In Sri Bam v. Firm Sohha Bam 
G >prd Bai vl) it was held that the executant 
of a promissory-note could not be permitted to 
prove a separate agreement according to which 
tlio sum specihed in the note was not, as 
expressed therein, payable on demand, but 
only after the adjustment of some accounts 
between the parties. In Vishnu Bamchandra 
V. Oanesh Krishna (2) it was held that 
in a suit on a promissory -note payable 
on demand it is not open to the defen- 
dant to plead by way of defence a contem- 
poraneous oral agreement whereby the plaintiff 
had agreed that he will not present the 
note although it is payable on demand 
until he has discharged certain incumbrances 
in the property he has sold to a stranger. Pro- 
visos. 1 and 2 to section 92, Indian Evidence 
Act have clearly no application on the pleadings 
in the present case, and unless it were shown 
that the case was one which came within the 
purview of proviso 3 to the same section, 
evidence as to the oral agreement was in- 
admissible. Now proviso 3 states that the 
existence of any separate oral agreement con- 
stituting a condition precedent to the attaching 
of any obligation under any such contract, 
grant, or disposition of property may be 
proved." What is the position of the con- 
tractors in the present case ? They say that 
the promissory notes though payable on de- 
mand are, as a matter of fact, not payable on 
demand in fact they have no force or effect as 
the amounts mentioned therein are to be set 
off against the value of the work done by 
them. Now it is to be observed that, con- 
currently with the loans to the contractors on 
the promissory-notes, there were money advan- 
ces made to them periodically in respect of the 
work done for which only receipts were taken 

(1) 67 Ind. Gas. 613 ; 44 A. 521 ; 20 A. L. J. 816 ; 
(1922) A. 1. R. (A) 218 ; 44 U P. L. R. (A) 158. 

(2) bS Ind. Gas. 673 ; 28 Born. L. R. 488 ; 45 B. 
1165. 


from them without any obligation as to pay- 
ment of interest. As pointed out in Amir Ali*s 
Evidence Act, p. 597, “ with proviso 3 should 
be read illustration (J)to section 92 and it is 
intended to introduce the rule that when at 
the time of the written contract being entered 
into it is orally agreed between the parties 
that the written agreement shall not be of 
any force or validity until some condition 
precedent has been performed, parol evidence 
of such agreement is admissible to show that 
the condition has not been performed and, 
consequently that the written contract has 
not become binding. But in the present case 
the agreement sought to be introduced by 
extraneous evidence is not a condition prece- 
dent to the enforcement of any liability under 
the promissory-notes. It is open contradiction 
of the terms of the written document for 
whereas the latter expressly provides that 
the amount shall be payable on demand 
with interest, it is urged that it can only 
be set-off against the value of the work 
done. Such a defence is inconsistent with the 
terms of the promissory -notes whicli contain 
an unconditional undertaking for the payment 
of the amount mentioned, full consideration 
for which has admittedly been received : Cf. 
Kooverbhan Sukhanand v. Madandas Siroo- 
mal (3). The present case is not even one 
where it is urged that the obligation under 
the promissory-notes would arise only on the 
happening of a certain event, the oral agree- 
ment, according to the contractors, was that 
no obligation whatever was to arise under the 
promissory-notes and that they were to have 
no force and effect. Such an agreement, in 
my opinou which distinctly contradicts the 
terms of the written document is not admis- 
sible in evidence. Pleader for the contractors 
relied on Badal Bam v. Jhulai (4) in support 
of his argument that the oral agreement was 
admissible in evidence under proviso (3) to sec- 
tion 92 Indian Evidence Act, but it will be ob- 
served that in this case there were reciprocal 
promises forming the consideration for each 
other. In the Privy Council case Motabhoy Mul- 
la Essabhoy v. Mulji Haridas (5) evidence as to 

(8) 49 Ind. Gas. 193 ; 12 B. L. R. 70. 

(4) 63 Ind. Gas. 861; 44 A. 58; li) A. L. J. 816 ; 
(1922) A. 1. R. (A) 165. 

(5) 29 Ind Gas. 228; 89 B. 3d9 ; 28 M. L. J. 589 ; 
17 M. L. T. 40i; (1915) M. W. N. 522 ; 19 G. W. N. 
718; 21 0. L. J. 607 ; 17 Bom. L. R. 460 ; 13 A. L. J. 
529; 3L. W. 624; 42 I. A. 103 (P. 0.). 
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an oral agreement was admitted under pro* 
viso (2) to section 92 as to which the promis 
sory note was silent and which was not incon- 
mstent with its terms.* 

The learned Judge of the Court below lias 
not dealt with the legal question as to the 
admissibility in evidence of the parol agree- 
ment though it is asserted, and not denied, 
that the point was taken before him. 

We are of opinion that the oral agreement 
was not ad?nissihle in evidence. This would 
conclude the case, but out of deference to the 
learned Judge we may briefly state our rea- 
sons which are not in accord with those of 
the learned Judge on the question of the oral 
agreement having been proved. As stated by 
the Privy Council in Motabhoy Mulla Essahhoy 
V. Mulji Haridss (6) above referred to, an 
oral agreement must be dearly proved and 
the onus of doing it is on him who sets it up. 
In the present case we have the bare evidence 
of Ibrahim, one of the contractors, on the 
point stripped of all corroboration. 

It is established that advances were made 
by the Arm to the contractors from time to 
time during the progress of the work and 
these payments wore evidenced by receipts 
taken from the contractors. Now, if the 
amounts covered by the promissory- notes 
were also to be regarded and were meant as 
advances towards the work done, I And it 
difficult to understand why only in some in- 
stances promissory-notes were taken from the 
contractors. 1 placed this difficulty more than 
once before the pleader for the contractors but 
1 must confess 1 received no satisfactory ex- 
planation from him. Besides, all the promis- 
sory-notes provided for the payment of interest, 
some 2 per cent, and others 3 per cent, per 
mensem, and it is very improbable >that if the 
loans were intended to be appropriated to- 
wards, the value of the work done they would 
not be on the same basis as the other 
advances. 

On two of the promissory-notes thus ex- 
ecuted the Arm had Aled a suit against the 
contractors in the Small Cause Court and in 
both of them a consent decree was passed in 
favour of the plaintiff-Arm. The defence as 
to the oral agreement that the amounts due 
on the promissory-notes were to be set off 
against the value of the work done was ad- 
mittedly not taken up in this Court. This is 


an important piece of evidence against the 
present contention of the contractors. To save 
the bar of limitation Jothsing, the manager of 
the Arm states that a sum of Bs. 10 0-0 was 
paid to him as interest on each of the promis- 
sory-notes sued upon and the fact of the pay- 
ment is endorsed on promissory- notes over the 
thumb-mark of Ibrahim and the signature of 
his son Adam. Ibrahim, no doubt, denies that 
he ever paid any interest on any of the pro- 
missory notes though he does not deny his 
thumb-mark and admits he affixed it as Jeths- 
ing'told him that it was necessary to save 
limitation. His son Adam has not even ventur- 
edinto the witness-box to deny his signature. I 
am quite prepared to make allowances for the 
illiteracy of the contractors but it was for 
them to discharge the onus as to their signa- 
tures having been taken under false pretences 
and we have only the evidence of Ibrahim on 
this point which, in view of various circumstan- 
ces in this case, we are not prepared to acccept 
unhesitatingly. Jethsing states positively that 
the interest was paid to him 'on the date men- 
tioned in the endorsements on the promissory- 
notes. 

hi the Arst written agi’eement executed bet- 
ween the parties there is a clear stipulation 
‘that the owner is at liberty to appropriate the 
money for the work done towards the pay- 
ment of any loan that 1 may from time to 
time take from him*. In the second written 
agreement it was provided ‘ that if the owner 
appropriates any moneys towards the amount 
that we may take from him as a loan, he can 
do so and wo shall have no objection. Both 
these clauses seems clearly to differentiate 
the money loans from the advances in respect 
of the work done and shows that the inten- 
tion of the parties was that the loans were 
not intended as advances towards the work 
done. All that the contractors can urge in 
respect of these stipulations in the written 
agreements is that, in consequence of their 
illiteracy and ignorance, they were not aware 
of the contents of these documents. 

On the 9th April 1919, that is, before the 
second written agreement between the parties, 
the Arm by a written notice informed the 
contractors that they had borrowed from 
them a sum of Rs. 2,000 on various pro- 
missory-notes executed' by them and unless 
this sum were repaid with interest within the 
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time specified a suit would be filed against 
them. To this, admittedly, there was no reply 
nor any repudiation of the demand. 

It was argued on behalf oi the contractors 
that, though, in terms of the written agree- 
ments between the parties, the firm had to 
pay to them 90 per cent, of the value of the 
work done yet much less had been paid in 
actual advances and, therefore the promissory- 
notes were executed but if this argument be 
correct then it is difficult to understand why 
interest should be charged in the promissory- 
notes if they were payments towards the 
work done. It was also argued that, in view 
of the value of the work done exceeding the 
advances made, the contractors would not 
have permitted the heavy interest on the 
promissory-notes to accumulate and would have 
liquidated them as there was money still due 
to them. The answer to this argument is that 
the contractors were under obligation to the 
firm inasmuch as without any security they 
secured loans from the firm. It is not shown 
that the building work was the only concern 
on which they were engaged at the time and 
even if some money remained due to them 
they calculated on the possibility of receiving 
further loans from the firm which in all pro- 
bability they may not have received if the 
accounts had been squared. It lias been 
established that some of the loans on the pro- 
notes had been made before the commence 
ment of the building operation and the con- 
tractors contend tliat they were made for the 
purchase of building materials. This may 
be perfectly true but this circumstance does 
not imply that the loan amounts of the pro- 
missory-notes were intended in payment of the 
word done. Taking all the circumstances 
into consideration, wo are of opinion that the 
contractors have not discharaged the onus that 
lay upon them that the amounts advanced on 
the promissory -notes were intended to coyer 
the value of the work done ; in all probability 
the firm may not have granted these loans if 
the contractors had not undertaken their build- 
ing work, but the promissory-notes are indepen- 
dent contracts for the discharge of which the 
contractors are liable irrespective of any 
amount that may be due to them of the 
building work. The only question that remains 
is whether the contractors are liable for the 
amount of interest which the notes carry 
amounting to Rs. 24 and 30 per cent, per 


annum. The transactions between the par- 
ties were not, on the face of them, uncon- 
sionable within the meaning of section 16 of 
the Indian Contract Act, all that is alleged on 
behalf of the contractors is their illiteracy, but 
this IS not inconsistent with wisdom or pru- 
dence* Even if the firm was in a position to 
dominate the will of the contractors there is 
nothing to show that any undue influence had 
been exercised upon them in respect of any of 
the promissory-notes : C.. Privy Council ludg- 
ment in Lalla Balia Mai v. Ahad Shah, (6) 
Admittedly the contractors were not men 
in affluent circumstances' and no security 
for the loans was forthcoming or furnished. 
The firm naturally ran some risk in advan- 
cing sums of moneys exceeding Rs. 2,000 to 
men of their financial position. 

In the Privy Council case above cited it was 
observed that two rupees per mensem is by no 
means an unusual rate of interest in cases from 
India coming before this Board. In another 
Privy Council case of Aziz Khan v. Dum 
Chand (7) it was observed that “ it is difficult 
for a Court of Justice to give relief on grounds 
of simple hardship in the absence of any 
evidence to show that the money-lender had 
unduly taken advantage of the position of the 
debtor even when the transaction appeared to 
be undoubtedly improvident/’ The mort- 
gagor’s contract to pay 25 per cent, compound 
interest was upheld. It is not proved that the 
firm does money-lending business and the 
transaction cannot by any means be regarded 
as improvident for it isi highly doubtful wheth- 
er the contractors could raise money in the 
market at this rate of interest without any 
security. 

We do not tnink that the amount of interest 
payable by thepromissory-notes is exhorbi- 
taut and it is certainly not penal, the firm is, 
therefore, entitled to it. 

We reverse the decree of the lower Court 
and allow the plaintiffs firm the sum of 
Rs. 1,358-13-4 with costs throughout in pro- 
portion. 

Rupchand, A, J. C.—1 concur. 

8. D. Appeal Mowed. 

(6) 48 Ind. Oaa. 1 ; 28 0. W. N. 288 ; 86 M. L. J. 
614 : 16 A. Ii. J. 905; 124 P. R. 1918 ; 25 M. L. T. 66; 
180 P. W. R. 1918 ; 29 0. L. J. 166 ; 1 U. P. L. R. 
26 : 21 Bom. Ii. R. 658 (P. G.). 

(7) 48 Ind. Oaa. 988 ; 23 0 W. N. 180 ; 101 P. K 
1918 ; 166 P. W. B. 1918 (P. 0.). 
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PESHAWAR JUDICIAL 
COMMISSIONER S COURT. 

CiVTTi Reference No. 162 op 1923. 
October 22, 1923. 

Present Mr. Pipon, J. 0. 

K, S. MIAN FEROZB SHAH- -Peaintiff 
versus 

SOHBAT KHAN— Defendant. 

Punjab Tenancy Act {XVI of 1987), ss. 77 (3) 
promso^ 9^-^ Jurisdiction of Civil and Revenue Courts 
^Mortgage ^Mortgagor retaining possession as tenant 
^Ejectment, suit for -Landlord and tenant t relation- 
shi p of ^ Presu mpti on'- Procedure . 

Tbe general rale is that ]ar!fld!ot!on U governed 
by the allegations made in the plaint and not by the 
defenoe net up. [p. 424, ool. 1.] 

The proviso to section 77 of the Punjab Tenancy 
Act is mandatory and has the effect of transferring 
to a Revenue Court exclusive jurisdiction to dpoide 
a onfie ‘which, nevertheless, so far as the allegations 
of the plaintiff alone are conoerr.ed, may have been 
rightly instituted in a Civil Court, [p. 424, ool. 2 ] 
The jurisdiction of a Revenue Court, however, is not 
ousted by a pleading raised in defence, [p. 425, oil. 1.] 
Where a Revenue Court is confronted with a suit 
by a mortgagee who seeks to eject his mortgagor in 
the capacity of his tenant, it is for the Court ^o see 
from the plaint, the mortgage-deed, and the plaint- 
iff's own explanation ot hts oa«e, whether he Is ac- 
tnally the landlord, that Is. whether the mortgagee is 
actually holding under him as tenant, and to proceed 
with the case if it considers that this is prima facie 
established, but to decline jurisdiction if it Is not 
If It does not decline Jufisdiotion on this ground, 
and If the defendant's pleas raise an Issue which It 
ia necessary to determine for the decision of the 
whole suit and whioh strikes at the question of the 
status of landlord and tenant, the Revenue Court can 
always find on that Issue Itself and dismiss the suit 
If the defendant succeeds. Such dismissal does not, 
however, In any way, bsr the plaintiff from suing in 
a Civil Court on his mortgage. The finding of the 
Revenue Court on this issue does not constitute res 
fudicata against the Civil Court, [p 426, ool. 2.] 
Case-law discussed. 

Where there h not only a deed describing a mort. 
gage as one with possession, but also a practically 
slmulteneous deed of lease by which the mortgagor 
retains possession of the mortaged land, paying 
what Is described In the deed as rent to the mortga- 
gee, there is a presumption that the latter is entitled 
to assume the capacity of landlord, [p. 42f , ool. 1.] 

ORDER. — The question before this Court 
is one whioh oonoerns the jurisdiction of Civil 
and Revenue Courts. The facts of the present 
oase are that on the 12th of March 1917 
Sohbat Khan executed a deed by whioh he 
mortgaged an area of 1,011 hs. 8 mis. toK. B. 
Mian Musbarrlf Shah and others. The deed 


recited that the mortgage was witli possession 
and for a period of 10 years in consideration of 
a sum of Rs. 44,233. On tho same day both 
parties to tbe mortgage exeouted a deed of lease. 
Under the terms of these deeds the mortgagor 
was to retain cultivation paying Rs. 1,224 an- 
nually to the mortgagee as '‘'munafa\ tho mort- 
gagee in case of default being entitled to take 
possession from the mortgagor and to recover 
the whole of the produce of tho land. On the 
4th of October 1922 the mortgagee lodged in 
a Revenue Court a suit to eject the mortgagor 
as his tenant and to recover a sum of Rs. 16,224 
as the value of the two harvests succeeding 
the date of the mortgagor’s alleged default in 
payment. The suit was resisted by the defen- 
dant on various grounds. One was that the 
Revenue Court had no jurisdiction to hear the 
case, and another was that certain HunJis exe- 
cuted by tbe defendant were payments towards 
the sum due annually to the mortgagee. Tho 
Revenue Court held that the suit was cogniz- 
able by a Revenue Court, and passed a decree 
for Rs. 2,448 representing two years of the lease- 
money and also for ejectment of the defendant. 
Both sides lodged appeals in the Court of a 
Collector. The Collector considered that the 
suit was one triable exclusively by a Civil 
Court, and referred the case to this Court under 
section 100 (h) of tho Tenancy Act, In com- 
ing to the conclusion that the suit was one 
triable by a Civil Court, tho Collector quoted a 
judgment of this Court dated the 31sb of Octo- 
bar 1913 in the case Seioa Singh v. 
SanaJ)qul. 

The question which is raised is of con- 
siderable importance, as there appears to be a 
prevalent doubt in this Province on the ques- 
tion of jurisdiction in suits of this nature We 
are only hero concerned with two main types 
of agricultural mortgage, (l) without possession 
by tho mortgagee, (2) with possession by the 
mortgagee. Tho second of these types is 
ordinarily what is defined in the Transfer of 
Property Act and the Punjab Land Alienation 
Act as a " usufructuary mortgage ”, though the 
definitions in question cover three sub classes 
of usufructuary mortgage. For the purpose of 
this reference, the only class with whioh I am 
oonoerned ia that where the profits of land are 
appropriated by the mortgagee in lieu of in- 
terest only. It may bo remarked, however, 
that in these oases there is often an absanoe of 
any direct or expressed relation between the 
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value of such profits and the interest whioh a 
mortgagee would otherwise expect upon his 
loan. If a mortgage were'oontraotrf between the 
parties unequivocally in form (1), (a mortgage 
without possession), the mortgagee would 
necessarily be driven to a Civil Court to re 
cover interest, or to enforce a lien by way 
of possession. But these two main kinds of 
agricultural mortgage tend, for obvious reasons, 
to assume, in actual practice, an identical 
form. Largely in order to protect the mort- 
gagee from being driven to sue for possession 
in a Civil Court, it is not unusual for the 
parties, while retaining the status quo of the 
mortgagor as actual occupier, to declare 
in a mortgage-deed that the mortgagee 
has assumed proprietary possession and 
either in the same deed or in a separate 
document, that the mortgagor now holds 
under him as lessee or tenant paying what is 
described as rent, but what may also be 
regarded as interest on the loan. If there is 
a default under the terms of the mortgage the 
mortgagee has, by this system, the advantage 
of being able to describe himself as landlord 
and the mortgagor as holding under him as a 
tenant. He may then apply to a Kevenue 
Officer under the provisions of the Land 
Tenancy Act to eject the said tenant or, if the 
application is refused, (as it probably would 
bo, in the event of a dispute upon the condi- 
tions' of the' tenancy), the mortgagee can at 
least go to a Eevenue Court with a simple 
suit for ejectment. By this means he escapes 
a heavy Court-fee upon v Civil suit for posses- 
sion. In oases of this nature we find that the 
mortgagor almost invariably sots up the defence 
that the Revenue Court has no jurisdiction, 
pleading that the mortgagee, by taking the 
capacity of landlord versus tenant has begged 
the question at issue, that he is not in actuaL 
possession as landlord, and that he must go to 
a Civil Court not as landlord, but as mort- 
gagee to claim possession. 

The question of jurisdiction in these cases 
has never been free from difficulty. In the 
first place, it has long been a general principle 
of Law that jurisdiction is governed by the 
allegations made in the plaint and not by the 
defence set up. For this view there are 
innumerable precedents At the same time, 
the peculiar conditions of the Tenancy Law 
have compelled certain modifications in this 
extreme view. For instance, it was laid down 


in the well known ruling of the Punjab Chief 
Court in the case of Buta Shah v. Kalu (1) 
that wlien there is a written instrument on 
which the claim is based, or to which the plaint 
refers, the instrument will have to bo con- 
strued to discover the express intention of the 
parties as to their consequent mutual position 
in respect of the possession of the mortgaged 
land. It was further laid down in that judg- 
ment that the Court must consider not only 
the formal plaint, but the description of the 
nature of the suit given by the plaintiff in his 
examination. There is also authority for the 
view that the ratio decidendi as to whether 
a mortgagee is or is not an actual landlord 
is to be found in the intention of the parties. 
This was the view taken in the ruling quoted 
above, and it is also that taken by my 
learned predecessor, Mr. Barton, in his 
unpublished ruling in the case of Sewa Singh 
V. Sana^gul, Civil Reference No. 4 of 1913. 
Now, it is clear that many cases arise 
in which the intention of the parties can only 
bo ascertained if the Court travels beyond the 
allegations made in the plaint, the deeds and 
the plaintiff’s initial deposition. Further, the 
analogy of the proviso to section 77 of the 
Tenancy Act introduced by Act III of 1912 
may be adduced as an argument to support the 
view that jurisdiction can be affected by a 
question arising for the first time from the 
Defendant’s pleadings. That proviso is man- 
datory and has the effect of transferring to a 
Revenue Court exclusive jurisdiction to decide 
a case which, nevertheless, so far as the allega- 
tions of the plaintiff alone are concerned, may 
have been rightly instituted in a Civil Court. 
This analogy, however, hardly holds good. It 
was clearly the object of the Legislature sim- 
ply to get over the expense and delay entailed 
upon the public by the result of a series of 
rulings of the Punjab Chief Court laying down 
that the plea of a defendant must be ignored, 
and that a Civil Court must decide the suit as 
instituted, and that the defendant had, 
nevertheless, a separate relief in a Revenue 
Court if the finding was against him. Whether 
or not it would have been simpler to have 
given a Civil Court power to refer an issue to 
a Revenue Court on the lines of section 98 of 
the Land Tenancy Act, is not a fit subject for 
discussion here. It is sufficient to say that, as 

(1) 46 P. B. 1894 (F. E). 
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the law now stands, a Civil Court bas no such 
power. There is, therefore, no complete 
parallel between the procedure governing the 
two classes of Courts. A plea set up in a 
Civil Court may, under the proviso to sec- 
tion 77, override the general principle that 
jurisdiction is determined solely by the allega- 
tions made in the plaint, and may cause the 
Civil Court to lose jurisdiction by reason of a 
contention set up by the defendant. But 
when a plea of a civil nature is set up in a 
Revenue Court, the latter does not lose juris- 
diction. It has, instead, a power under sec- 
tion 98 of the Tenancy Act to refer a party to 
a Civil Court and to base its decision of the 
suit on the Civil Court's finding on a particu- 
lar issue. The analogy referred to above, 
therefore, is no real argument for overriding 
the general princ'ple that the jurisdiction of a 
Revenue Court (unlike that of a Civil Court in 
this respect) is not ousted by a pleading raised 
in defence. 1 do not think indeed that the ruling 
of Mr. Barton quoted above is really anautho 
rity for the view that the jurisdiction of a Reve- 
nue Court is ousted by its coming to a finding 
that the intention of the parties was otherwise 
than that disclosed by the plaint, the deeds 
executed between the parties, and the deposi* 
tion of the plain iff. It dealt with a case where 
there was a groat deal to show from the 
terms of the deed of mortgage and the deed 
of lease that ** the two transactions had a 
single aim, vis. to ensure the due payment of 
interest and of the mortgage-debt, and that it 
was not intended that the mortgagee should 
take the place of landlord of the mortgagor, 
the lease being merely a devise to recover 
interest in the easiest possible way.” But if 
the jurisdiction of the Revenue Court to enter 
tain and dispose of the case is to be ousted 
altogether, it must be because the allegations, 
as elucidated by the deeds and statement of the 
plaintiff, show in themselves that the plain- 
tiff has not the position of a landlord. If a 
Court has to go beyond this to ascertain the 
real position of the parties, it does not lose its 
jurisdiction. It may exercise the option of 
referring a party to a civil suit on a particular 
issue under section 98 of the Land Tenancy 
Act, or it may have to dismiss the suit on the 
ground that the relationship of landlord and 
tenant has not been proved. In the latter case 
it is still open to the plaintiff to seek his 
relief to enforce the mortgage in a Civil Court, 
I 0-54 


The plaintiff cannot claim the same protection 
from delay and expense as has been given to a 
defendant by the proviso to section 77 of the 
Tenancy Act. He has only himself to thank 
if, by choosing the wrong forum and lodging a 
suit for simple ejectment, he fails to establish 
his position as landlord and has to start litiga- 
tion afresh. In following, as in the present 
case, Mr. Barton’s ruling of 1913, Courts 
have, I think, confused the question of juris- 
diction with that of a finding which would 
operate as res judicata. A Revenue Court, in 
dismissing a suit on the ground that the mort- 
gagee has not the position of a landlord, does 
not, in any way, bar the plaintiff from suing 
in a Civil Court on his mortgage. The finding 
of the Revenue Court on this issue does not con- 
stitute a res judicata as against the Civil Court. 
The Punjab rulings, Parman v. Lh'inui^) and 
Kharku v. Dirth (3) show this point very clear- 
ly. They deal with cases where a tenant in 
his capacity of tenant had failed in a Rovenuo 
Court to establish occupancy rights, but whore, 
nevertheless, after being dispossessed and 
ceasing to be a tenant, he was able to sue for 
the same occupancy rights in a Civil Court. 

It appears to me that in all these cases 
where a Revenue Court is confronted with a 
suit by a mortgagee who seeks to eject his 
mortgagor in the capacity of his tenant, it is 
for the Court to see from the plaint, the deed 
and plaintiff’s own explanation of his case 
whether he is actually a landlord, t.e , whether 
the mortgagor is actually holding under him as 
tenant, and to proceed with the case if it con- 
siders that this is prima facie established, but 
to decline jurisdiction if it is not H it has not 
declined jurisdiction on these grounds, and if 
the defendant’s pleas raise an issue which it is 
necessary to determine for the decision of the 
whole suit and which strikes'at the question of 
the status of landlord and tenant, the Revenue 
Court can always find on that issue itself 
and dismiss the suit if the defendant succeeds. 
This is exactly the view taken in Allah Din 
y. Allah Baksh{i) one of t^e most recent 
Punjab rulings on the question. 

It may be objected, however, with some 
reason that the above view does not lay down 
a suffiiciently dear guide for Courts in this 

(9) 61 lad Oa«. 448 ; 49 P. B. 1919. 

(8) 70 P. B. 1898 

(4) 41 lad. Om. 120 ; 48 P. R. 1917 ; 110 F. W. R. 
1917 
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Prov^inoe to determine the question of jurisdic- 
tion. ft may be added, therefore, that where 
there is not only a deed desorihin^^ a mortgage 
as one with possession, but also a practically 
simultaneous deed of lease by wliioli the mort- 
gagor retains possession, p lying what is des- 
cribed in the deed as rent to the plaintiff, there 
is always a presumption that the mortgagee is 
entitled to assume the capacity of landlord. As 
against this view a ruling published as 
Shihdi Beg v. Ahmed Khan (6) has been 
quoted. The head-note to, that ruling is, 
in the Punjab Weekly Eeporter. to the follow 
ing effect : — The mere fact that the land is 
mortgaged with possession and the mort- 
gagor holds it under the mortgagee does 
not create the relationship of landlord and 
tenant*'. It appears to me, however, that 
this head-note is most misleading. There is 
nothing really in the judgment to support such 
an extreme view which is entirely in conflict 
with other rulings of the same Court. The 
judgment in question, which is an extremely 
short one, disallows the contention that a suit 
was cognizable by a Revenue Court mainly on 
the ground that the plea set up was a belated 
one and was an attempt to escape from proved 
liability on a technical point not raised at any 
earlier stage. The presumption which I have 
referred to above, may be rebutted in two 
ways, (l) by the very nature of the deed and 
the plaintiff's explanation of it, and (2) by the 
pleadings and evidence of the defendant. In 
the flrst case it is for the Revenue Court to 
decline jurisdiction, and in the second to 
continue the hearing and itself to And upon 
the pleas. In the second case, if the finding 
goes against the plaintiff, he has still his 
remedy in a Civil Court and, as I have said 
above, he has only himself to thank if liti- 
gation is thereby protracted. 

It remains to apply the above principles to 
the present case. It appears to me that the 
presumption referred to above is, in this case, 
particularly clear. The parties would seem to 
have taken particular precautions to show that 
the mortgagee should actually be recognized as 
landlord and the mortgagor as a tenant holding 
under him. I do not think that the word 
“ munafa" as opposed to such a word as 
“ malikana*’ can be insisted upon as showing 
that the actual sum to be paid by the defen- 
(6) 97 led. Oas. 446 ; 16B T. W. R. (1914 ; 

P. 311 L. B. 1916.) 


dant was interest and not rent. We have 
contemporaneous deeds of mortgage and lease. 
I ana not concerned with the defendant’s 
pleadings. The suit for ejectment falls under 
t^ection 77 (3) (e) of the Land Tenancy Act, 
and the suit to recover the value of produce 
under sub clause (i) of the same. The suit 
was, therefore, rightly decided in the Court of 
an Assistant Collector of the 1st grade, and 
the appeal lies to the Collector. I, therefore, 
return the appeals to the Court of the Collec- 
tor of Charsadda. holding that the suit is a 
revenue suit, and that appeals from the decree 
were rightly instituted in that Court. 

z. K. Appeals returned. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Second Civil Appeal No. 331 op 1922. 
February 12, 1924. 

Present : — Mr. Wazir Hasan, A. J. C. 

MAHABIR, Deceased, by SARTA 
PRA.-^AD, and another -Appellant 

versus 

BHARATH BIHARI and another -Res- 
pondents. 

Transfer of Proj^rty Act (IV of 1882), s. 63 (c)— 
Mortgage by conditioivil sale^Translcr •^Agreement to 
rccnnvey ^Construction oj deeds. 

FUiabid exeoatod a deed of traneferof oertaia land 
\xk favour of the defendant. On the name d^ta the 
latter exeoated a dooament called ikramtma iaidi, 
which provided that, on repayment being made by 
the eeller at a time when the land was free from 
oiope, the bnyer would reojovey the property to the 

Belief. It was farther provided that in the event of 
the buyer refusing to tranefer the property to the 
Roller the latter may deposit the money in Oourt: 

Held, that the dead of transfer and the agreement 
taken together ooafltitated a mortgige by oonditional 
Bale within the meaning of section 68 (o) of the 
Transfer of Property Act. 

Appeal against the decree of the Sub-Judge 
Fyzabad, dated the 14th October 19 :2. 

Messrs. Niamitallah and Ali Zaheer, for 
the Appellants. 

Mr M. Wasim, for the Respondens. 
JUDGMENT , — This is the defendants 
appeal in a suit for redemptioa of a mortgage 
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brought by the plaintiff-respondent Bharat 
Bihari. The suit has succeeded in both the 
Courts. On the 1st November 1894, the 
plaintiff-respondent and his deceased brother, 
Madan Bihari, executed a deed of transfer in 
favour of the predecessor in interest of the 
defendants to the present suit in con- 
sideration of a sum of Hs. 600. On the 
same date the transferee executed a document 
bearing the name iqrarnama taidi in relation 
to the deed of transfer mentioned above. The 
plaintiff’s case is that the two documents 
taken together constitute a transaction of a 
mortgage by conditional sale. The defence to 
this case is, that the transaction is one of an 
out and out sale with an agreement to resell, 
and that the said agreement is not binding on 
the defendants who are transferees for valu- 
able consideration from the original transferee. 
Both the Courts below have held that, the 
two documents evidence a mortgage by con- 
ditional sale and have given a decree for re- 
demption to the plaintiff as already mentioned. 
That finding is impugned in Hppeal before me. 

1 have come to the conclusion that the 
finding and the decree of tiie Courts below 
should be maintained. There is no doubt that 
the first deed established an out and out sale 
of the property mentioned therein but that is 
the first element of a mortgage by conditional 
sale also as would appear from the definition 
given in sub-section (c) of section 58 of the 
Transfer of Property Act (IV of 1882). That 
definition may be quoted here 

“ Where the mortgagor ostensibly sells the 
mortgaged property 

“On condition that on default of payment 
of the mortgage- money on a certain date the 
sale shall become absolute, or 

“On condition that on such payment being 
made the sale shall become void, or 

“On condition that on such payment being 
made the buyer shall transfer the property to 
the seller, the transaction is called a mortgage 
by conditional sale and the mortgagee a mort- 
gagee by conditional sale.” 

The deed of agreement is merely an em- 
bodiment of the condition, that on repayment 
being made the buyer shall transfer the prop- 
erty to the seller and this is the second 
element of a mortgage by conditional sale. 
The date of repayment is mentioned in the 


agreement under consideration as ayyam khali 
fasl yani mah Aghdn ya Baisakh, This, to 
my mind, is a certain date and fulfils the 
requirements of the definition given above. 
That date is generally a date more appro- 
priate to redemption of a mortgage than 
to a reconveyance by way of sale. The 
conclusion is strongly fortified by the pro- 
vision contained in the agreement empower- 
ing the seller to deposit the money in Court 
in the event of the buyer refusing to transfer 
the property to him. Such a deposit is a step 
for redemption of a mortgage under section 
83 of the Transfer of Property Act, 1882. 

In this view of the case, the question as to 
whether the agreement is binding on the pre- 
sent defendants or not does not arise. 

The appeal fails and is, therefore, dismissed 
with costs. 

z. K Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1098 of 1923. 

January 31, 1924. 

Present : — Mr. Justice Suhrawardy. 

ICHHAMOYI PAL -Petitioner 
versus 

PEARYMOHAN SHAH and others— 
—Respondents. 

Decree agaifist minor, set aside^Iievival of original 
suit^ Procedure. 

Where a decree paes^ed against a minor is set aritde 
on the ground that he wae not properly represented 
in tho Buit, the parties are restored to the position 
whioh they occupied on the date of the decree, and 
the plainiifl is entitled to apply to the Court to pro- 
ceed with the hearing of the original suit. 

Rule against the order of the Munsif, 
First Court, Bajitpore, dated the 3rd August 
1923. 

Babu Prokash Chandra Pakrashi, for the 
Petitioner. 

Babu Gopal Chandra Das, for the Respon 
dents. 

JUDGMENT. — 'J’be facts of this case are 
rather complicated and the parties have been 
fighting over this matter for over 12 years ; 
but they may be shortly stated in order to 



438 


UiDIAN OAS&S 


[1924 


lOHHAMOYI PAL tl. FEARYMOHAN SHAH 

understand the position of the parties to this 
Rule. The plaintiff brought a suit against a 
21 defendants for recovery of possession of a 
certain property on the allegation that they 
bad joined in dispossessing him. He got a 
decree in the first Court against all the defen- 
dants. Two of them (defendant Nos. 2 and 4) 
preferred an appeal to the lower Appellate 
Court making the plaintiff as the only res- 
pondent and it was dismissed. A second 
appeal was filed in this Court which was 
allowed and the case was sent back to the 
lower Appellate Court to be reheard after re- 
ceiving some additional evidence. In the mean 
time, the opposite parties (defendants No. 9, 10, 
12 and 13) brought a suit for setting aside the 
decree passed against them in the original suit 
by the Munsif. Their suit was decreed and 
the decree of the first Court, in so far as it 
stood.against them, was set aside on the ground 
that they were minors at the time and were 
not properly represented in the first suit. The 
appeal before the lower Appellate Court by 
the defendants Nos. 2 and 4 came on for 
hearing after remand after the decision of the 
opposite parties* suit. The appeal was partially 
allowed and the plaintiff preferred a second 
appeal to this Court against the appellate 
decree and made all the defendants in the suit 
respondents to the appeal. A preliminary 
objection was taken at the hearing of the 
second appeal that it could not proceed as 
there was no decree existing against the 
opposite party. This contention was given 
effect to and the plaintiffs' appeal was found 
to be incorporated. The learned Judges held 
that the decree in the original suit having 
been set aside as against defendants Nos. 9, 
10, 12 and 13 they could not be considered 
as proper parties to the appeal ; but as the 
plaintiffs’ cause of action against all the defen- 
dants was joint ; the appeal against the other 
defendants also could not proceed in the 
absence of those defendants, Nos. 9, 10, 12 
and 13. This decision was passed on the 7tb 
July 1922. The suit that was brought by the 
opposite party to have the decree in the 
original suit set aside was decreed on the Slst 
July 1916 and the appeal against that decree 
was dismissed on the 17th July 1917. On the 
20th r^eptember 1917 the plaintiff applied for 
a rehearing of the original suit against the 
opposite party on the ground that as the 
decree against them bad been set aside the 


effect of it was to nmm the suit against them 
and prayed for re hearing of that suit. No 
order was passed on this application. After 
the decision of the appeal by the High Court, 
namely, on the 3rd August 1922 the plaintiff 
made another application inviting, the Court 
to re-hear the original suit against the opposite 
party. That application was dismissed by 
the Munsif against whose order this Buie 
has been issued. It is now firmly settled 
that the effect of an order under O. IK of the 
Code is to revive the original suit namely, 
to leave the parties tn status quo on the 
date of the decree in the original suit. 
The plaintiff was, therefore, left to apply 
to the Court to re-hear the suit as against 
the opposite party aft^r the decree against 
them had been set aside. The learned 
Munsif. however, has dismissed the plaint- 
iffs’ application to re-hear the suit. 1 am 
of opinion ‘that the plaintiffs’ application 
was not to ask from the Court an order 
which was in the discretion of the ("ourt to 
grant but it was to bring to the notice of the 
Court that circumstancos had happened since 
the decree was passed -which were calcu- 
lated to revive the suit and invited the 
Court to consider it as a pending suit. The 
Court was bound to go on with the suit and 
if at the hearing of the suit it was found that 
it could not go on on account of some legal de- 
fect he might dismiss the suit. But it was 
not justified in dismissing the plaintiff s' ap- 
plication for treating the suit as pending in 
his Court but it was bound to proceed with 
the hearing of it. The order which the Mun- 
sif has passed on the plaintiff’s application 
is thus worded ; ** My conclusion is that the 
petition is not maintainable. It is dismissed 
with costs.’* The apparent result of this 
order is that the prayer of the plaintiff for 
the re-hearing of the suit has been rejected. 
This the learned Munsif had no jurisdiction 
to' order. It is a matter of grave consequence 
to the petitioner as he has thus been deprived 
of his right of appeal and of second appeal to 
this Court. 1, therefore, hold that the order ot 
the Munsif dated the 3rd August 1923 dis- 
missing the plaintiff’s petition should be set 
aside and 1 order accordingly. The Buie is, 
therefore, made absolute. The petitioner is 
entitled to his costs of this Rule. I assess 
the hearing fee at one gold mohur. 

Let the record be sent down to the Court 
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below as early as possible so thab ib may pro- 
ceed bo hear the suib according bo law. 

Z. K. Buie made absolute. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 873 op 1923. 

January 7, 1924. 

Present Mr. Jusbioe Sbuarb and 
Mr. Jusbioe Mukerji. 

Sheikh ABDUL SHAKUB— Deorb e- 
HOLDER— Appel lant 

versus 

Syei MUHAMMAD MATIN -Jud(4MENt- 
debtor -Bespondent. 

Givil Procedure Codm- (Act V of I' OS), a. 63, tick lilt 
paras. 1 , 1 Mortgage. decrees -Ear lu'r decree paid off 
by stcbsequeiit decree koltjU rt effect of — Sa le — i 'urchu se- 
7noncy, hjto to be employed -^Golleciort jurisdiction oft 
extent of. 

Two mortgago-deoree.^ were paa$«6d ia re^peotof the 
same property and were put in execution and were 
sent to the Cj H ector for execution The deoree-hol' 
der under the eub^equeot mortgage paid od the 
decree on the earlier moctgago and the property was 
sold free from incumbrances and was purchased by 
the decree-holder under the subsequent mortgage. 
He then applied to the Go leotor for an order de> 
0 ariog that the purchase-m >ney should be paid first 
towards the satisfaction of the earlier decree and the 
balance towards his own decree and that the proper- 
ty should be deemed to have bsan sold free from in- 
oumbranoea. This application was cefusad : 

Held, (1) that the duty of the Ojllector was to find 
out the beat method of raising the money for the satis- 
faction of the decree passed by the c^ivil Court and he 
had no iuriadictlon to decide as to how the purchase- 
money was to be employed ; 

(2) that the consent of the decree-holder did not 
confer any such jurisdiction on the Collector and the 
deoree>holder was not» therefore, bound by the order 
of the Collector refusing his application : 

(8) that the only way of dealing with the matter 
was to declare that the property had been sold free 
from iDOumbraaoes and that the purohase-money was 
to be employed first towards the satisfaction of the 
earlier decree and the balance towards part -payment 
of the subsequent decree. 

Seoood appeal Irom bhe decree o£ bhe Dis- 
briot Judge of Allahabad, dabed bhe 22nd 
February 1923. 

Mr. xV. P. Asthana, for bhe Appellanb. 

Mr. Zajar Mehdit for the Bespondent. 


JUDGMENT. —The faebs which have 
given rise bo bhis appeal are these. There 
were two decrees one No. 16 of 1912 in favour 
of one Parsidh Narain and against the judg- 
ment-debtor Muhammad Matin. There was 
another decree, No. 95 of 1912, in favour of 
Abdul Shakur against the same judgmenb- 
debbor Muhammad Matin. The decree No. 95 
of 1912 ordered the sale of some property 
which was included in bhe decree No. 15 of 
1912. In fact, bhe decree No. 15 of 1912 was 
passed on an earlier mortgage. The two 
decrees were pub into execution and, the pro- 
perty involved being ancestral, they were sent 
bo bhe Collector for execution. The subse- 
quent mortgagee, Abdul »'>hakur, satisfied bhe 
earlier decree, No. 15 of 1912, on 18th of 
J^eptember 1914. lie then asked the vSub 
ordinate Judge that the amount of the prior 
decree should be added to the amount due 
under his own decree, namely, decree No. 95 
of 1912. The learned Subordinate Judge by 
order dated 3rd July 1915 found that this 
could not be done bub he suggested that 
Abdul Shakur might proceed under the 
provisions of the Code of Civil Proce- 
dure. Schedule I. O. XXXIV, rr. 12 and 13. 
Thereafter, the decree No. 95 of 1912 was 
again sent to the Collector for execution 
by order dated 22nd June 1916. When execu- 
tion was proceeding before the Collector Abdul 
Sbakur made an application to the Subordi- 
nate Judge on 30th January 1917 asking thab 
the Collector might he informed that the sum 
of Bs 2,075 which had been paid by him to 
Parsidh Narain for the satisfaction of decree 
No. 15 of 1912 should also be realised and the 
property sold, not subject to the mortgage 
created in favour of Parsidh Narain, bub free 
from incumbrance. This application he was 
competent to make under the provisions of 
law already quoted, namely, O. XXXIV, rr. 12 
and 13 of the Code of Civil Procedure. The 
learned Subordinate Judge acceded to this 
request and ordered that the application of 
Abdul Shakur might be sent to the Collector 
for his information. The property was 
sold on 20th August 1918 and was pur- 
chased by Abdul Sbakur. He gave a receipt, 
a copy of which is on the record. He 
thought that the point should be made 
clear that the property had been sold free 
from incumbrance and that the amount of 
money for which he had purchased was to 
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be credited first towards the decretal amount 
due under the decree No. 15 of 1912 and 
the balance should go to satisfy his own 
decree. His application to the Collector 
and his appeal to the Commissioner were 
unsuccessful. Subsequently, be made an 
application before the Subordinate Judge for 
recovery of what was due to him under his 
decree. He gave credit for the money realis 
ed by the Collector towards the satisfaction 
of the prior decree and the balance he applied 
towards part-payment of his own decree. 
Objections were raised as to his execution 
with the result that this second appeal comes 
before us. 

The learned District Judge held that the 
orders of the Collector and the Commissioner 
stood in the way of the decree-holder getting 
his money. He found that the Collector and 
the Commissioner were the executing Courts 
and that, they having decided that the only 
decree that was executed was the decree 
No 95 of 1912, nothing further could be done 
in the matter. 

The contention that has been raised by the 
learned Counsel for the decree- holder before us 
is th s The Collector was to find out the best 
method of raising money in order to satisfy 
the decree passed by the Civil Court. 
He had absolute jurisdiction to choose the 
best method allowed to him by the law but 
beyond that it was not within his province 
to decide how much money was due to the 
decree-holder and how much of the decree had 
been satisfied. In support of this proposition of 
law, the learned counsel has quoted two oases, 
namely, Tapesri Lai v. Deokinandan Bai (1), 
and Bhurohand Ilansraj Doshi v. Vira Cham- 
pa Khechar (2). Both these oases support his 
contention. Any consent of the decree-holder 
could not give the Collector any jurisdiction 
which he did not possess under the law. One 
important fact which must not be lost sight of 
is this. No rights oi any third party are in- 
volved. It was the decree-holder who was pre- 
pared to forego his rights as a prior mortgagee 
which be acquired by payment of tiie decree 
passed in favour of Parsidh Narain. He unequi- 
vocally declared that be was not going to rely 

(1) 16 A. 1 ; A. W. N. (1893) 180 ; 8 Ind. Deo. 
(N. B.) 1. 

(8) 17 Ind. Gag. 142 ; 87 B. 82 ; 14 Bom. L. F. 
787. 


on any prior mortgage. The judgment-debtor 
was there and orders were passed in the case 
and it must be taken that he was all along 
aware of the same. No attempt has been made 
to show that the procedure of the learned 
Subordinate Judge has in any way prejudiced 
him. In the circumstances, it appears to us to 
be clear that the three properties which were 
sold on 20th August 1918 were sold free from 
the incumbrance created in favour of Parsidh 
Narain and the money that was realised must 
be credited first towards the satisfaction of 
Parsidh Narains decree and the balance 
should go towards the part-payment of the 
decree No. 95 of 1912. 

It remains to notice the receipt which was 
given by Abdul Shakur on his purchase. As 
the learned District Judge has remarked that 
receipt does not say that Abdul Shakur 
bought the property in full satisfaction of his 
decree No. 95 of 1912. The properties were 
sold, as the receipt indicates, in execution of 
decree No. 95 of 1912 and in execution of no 
other decree. The property that was sold 
could be sold free from incumbrance with the 
consent of Abdul Shakur. The receipt does 
not say that Abdul Shakur purchased the 
property subject to the mortgage in his own 
favour. 

The result is, that we allow the appeal, set 
aside the decree of the Cou*’t below and re- 
mand the execution case through the lower 
Appellate Court to the first Court for disposal 
according to law. Costs of this appeal and 
the appeal in the Court below must be paid 
by the judgment-debtor respondent Costs in 
this Court will include fees on the higher 
scale, 
z. K. 

Appeal allowed. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 86 of 1922. 

November 26, 1923. 

Present : — Mr. Baker, J. C. 

BANSIDITAR —Appellant 
versus 

P AND DRANG AND OTHERS— Respondents. 

Hindu law-— Joint family ^Alienation by father — 
Enquiry by alienee ^Application of money ^Antecedent 
debt ^Carelessness and eostravaga^vee^ effect of. 

Where a mori gagee from the manager of a joint 
Hmda family la reasonably aatlafled after auffiolent 
enquiry that the money he la going to advance la 
required for the benefit of the j dnt family, he la not 
bound to aee that It la applied for the purpose for 
which It ia advanced and is not diverted to other pur- 
poaea. 

Where an antecedent debt Incurred by a Hindu 
father la not shown to have been In any way Immo. 
ral, the mere fact that It arose out of extravagance 
or oarelesaneaa will not make It any the leas binding 
on the aona. 

An estate la equally In need of money for its pre- 
aervatlon, whether the need ariaea from a lack of 
proper management In the past or in spite of It. 

Appeal from the deoroo of the Additional 
District Judj? 0 , Nagpur, dated tlie 6th June in 
Civil r^uit No. 1 of 1920. 

Mr. M. Gupta, for the Appellant. 

Dr. H. S, Gour, and F. B. Pandit, B, B, for 
the Respondents, 

JUDGMENT. — The appeal of Jageshwar 
Pant, the first defendant in the case (F. A. 
No. 88 of 1922), has this day been dismissed. 
This is an appeal by the fifth defendant Ban- 
sidhar, a mortgagee of a part of the property 
of which partition has been decreed. It is 
directed against the declaration in the decree 
tliat his three mortgages are binding only on 
the quarter share in the property allotted to 
Jageshwar Pant, and so far as it is based on 
the same grounds as that of the hrst defen- 
dant it must fail. On the other grounds taken 
it is, however, equally bound to succeed. 

The principal sums secured by the three 
mortgages were Rs. 2,000 Rs. 9,000 and 
Rs. 6,000 or Rs. 16,000 in all. With the ex- 
ception of an item of Rs. 31644-0 in the first 
mortgage and one of Rs. 1,348 in the third, 
it is quite clear, and it is not now denied, that 
all the money advanced on all of them was 
taken and us^ for the payment of antecedent 


debts of .Jageshwar Pant of such a nature 
that he was entitled to alienate the shares of 
his sons in the joint family property in order 
to pay them. It is necessary then to examine 
the binding nature of the consideration only 
in respect of the two sums that have been 
mentioned. 

The first mortgage was executed in July 
1918 for Rs. 2,000 which included the sum of 
Rs. 316 14-0 paid in cash for the expenses of 
sowing and weeding. Jageshwar Pant was at 
the time in chronic need of cash, and the 
mortgagee was well aware of this and of the 
fact that sowing and weeding was then going, 
on. The sum of Rs. 1,348 was borrowed on 
the third mortgage in 1919 for tlie purpose of 
making repairs to the family house, which is 
proved bo have been in need of repairs costing 
more than double that amount to the know- 
ledge of the mortgagee and it is also proved 
that some at least of the money was spent on 
it. 

It must be held, therefore, that in each of 
these two cases the mortgagee was reasonably 
satisfied after sufficient enquiry that the 
money he advanced to Jagesewar Pant was re- 
quired for the benefit of the joint family he 
represented, as indeed it was. He was neither 
bound nor able to see that it was applied to 
the purposes for which ho advanced it and was 
not diverted subsequently to others by 
Jageshwar Pant. The main reason for the 
view of the learned Additional District Judge 
that none of the tiiree mortgages could affect 
any share in the propepty but Jageshwar 
Pant’s own appears to be the fact that he has 
always been a particularly thriftless and ex- 
travagant person and had wasted a fine estate. 
Bub there is not even a suggestion that any of 
the antecedent debts were in any way im- 
moral or arose out of anything but extravag- 
ance and carelessness, and an estate is equally 
in need of money for its preservation whether 
the need arises from a lack of proper manage- 
ment in the past or in spite of it. 

The decree of the lower Court will accord- 
ingly be modified by the excision of the 
declaration that the three mortgages of the 
fifth defendant do not bind the shares of the 
plaintiff and the second and third defendants, 
and the substitution for it of a declaration 
that those three mortgages are binding on all 
the property to be partitioned. The costs of 
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the appellant in both Courts will be paid by 
the respondent Pandurang and he and the 
remaining three respondents will pay their 
own costs. 

In both schedules of costs, however, the 
pleader's fee payable to the present appellant 
will be calculated on Es. 10,000 and not on 
Es. 24,029 8 which is the amount stated in 
the petition of appeal as the value of the relief 
sought. That is the value of the third share 
in the property originally claimed by the 
plaintiff, who has given only a quarter share, 
worth Es. 18.022-2. But the present appel- 
lant Bansidhar is concerned here only with 
having his three mortgages, of July and Novem- 
ber 1918 and August 1919, with a total con- 
sideration of Es. 16,000, declared effective 
against the other three-quarters shares in the 
property as well as against Jageshwer Pant’s 
quarter share. In the lower Court, the 
effectiveness of his mortgages against two-thirds 
of the property was never denied though the 
decree declares them ineffective against three 
quarters. For the calculation of the pleader’s 
fee a fairly liberal valuation of this relief, in 
the absence of any definite basis, seems to be 
Rs. 10,000. 

Z, K. Decree modified. 


SIND JUDICIAL COMMISSIONER'S 
COURT 

Civil Revision Application No. 27 
OF 1923. 

January 29, 1924. 

Present : -Mr. E. Raymond, A. J. C., and 
Mr. B. C. Kennedy, A. J. C. 

FIRM OF NAEUMAL BHAGCHAND - 
Plaintiffs— Applicants 
versus 

The SEHWAN MUNICIPALITY— 
Defendants —Opponents. 

Bombay District Municipal Act (III of lOOl), $. 4S 
(})^Bye‘laws for refund of Octroi duty^Ooods import- 
ed duty free but retained within Municipal limits be- 
yond prescribed period - Liability of Municipality to 
refund Octroi duly substguently Uvicd^Gompliance 
with bye-laws essential even though rendered impossibV' 
owing to Municipal action 

If a peraon imports goods on a Bahdari pass under 
which no Ootroi duty is pa>able at the time of the 
import, on the stipulation that the goods will he de- 


tained in the Municipal limits for 48 hours only* but 
retains the goods for more than the stipulated period 
and subsequently pays Ootroi duty in respect of the 
goods, be oannot obtain a refund of the duty so paid 
un)e«^s be makes ao applio'^tion for it within the 
time presoribed by Bye-laws of the Municipality for 
the purpose, even though bis inability to do so 
arises from the fact that the Municipality recovered 
the Ootroi duty at a time wh^n the claim lor refudn 
was, under the Bye-law time barred. 

Application to revise the order of Mr. Sham- 
das Maniram, Sub-Judge, Sehwan, dated the 
27th January 1923. 

Mr. Dipchand T. Ojha, for the Applicants. 

Mr. Dipchand Ckamiunial, for the Oppo- 
nents. 

JUDGMENT. — In this case, the firm of 
Narumal Bhagchand brought an action against 
the Sehwan Municipality claiming refund of a 
certam sum of money levied from him in 
respect of Octroi due by him to the Munici- 
pality and alleging that the tax is illegal. The 
Judge of the Small Cause Court, Sehwan, 
dismissed the suit. Narumal comes here in 
revision. 

It appears that the plaintiff imported ce’^tain 
goods into Sehwan on a Bahdari pass. Under 
that pass no Octroi is payable at the time of 
import and, therefore, Narumal did not pay any 
Octroi at the time when the goods entered 
Sehwan. But, subsequently, however, the 
Municipality imagining that Narumal was 
liable to pay Octroi on the segoods exacted 
Es. 103 odd from him. And inasmuch as 
he alleged (apparently with truth) that he had 
exported the goods he applied for refund, 
which refund however, was refused. 

Under the ordinary procedure as regards 
the levy of Ootori the rules suppose that the 
amount due as Octori will be calculated at the 
Octroi station on the goods and the goods 
while still in the possession of the person who 
brings into the City will be taken to the 
Recovery Office and the dues paid there. 
(Vide rule 6 of the Rules of the Sehwan 
Municipality, Chapter VII). The Municipality 
has also framed rules (Vide rule 8 of Chapter 
VII) providing for refund, and there is a 
further rule which is not numbered framed 
under section 48 (j) of the Bombay District 
Municipal Act as to these Bahdari passes. 
Section 59 (iv) of the Bombay District 
Municipal Act allows to the Municipality 
to levy an Ootroi on animals or goods 
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or both, brought within the Octroi limits 
for consumption or use therein. Had 
that section stood by itself, it would have 
obviously been impossible to levy any Octroi 
at all because it will bo easy for any person 
who brings in goods into the City to say that 
he did not intend to consume or use them in 
the municipal limits of the City and then 
according to the strict rules of construction 
of a bye-law or statute, it would be necessary 
for the Municipality to prove what the inten- 
tion of the person who brings goods in the 
Municipal limits is, which is obviously impos- 
sible to do. Section 48 (j)i therefore, throws 
upon the Municipality some duties and confers 
upon them the privilege of framing rules as to 
Octroi, regulating the system in which refund 
should be made on account of Octroi when 
animals and goods are brought into the City in 
transit and are not intended for use or con- 
sumption in the municipal limits and prescrib- 
ing a period of limitation after which no claim 
for refund of Octroi is to be entertained Now, 
these rules that I have referred to, namely, r. 8 
and the unnumbered rule of Slst of December 
1920 seem to me to have been framed by the 
Muncipality in accordance with the powers 
given by section 48 (j) Kule 8 provides that 
there shall bo refund of the Octroi paid on 
imported goods which again are exported and 
even assuming have broken bulk or changed 
hands subject to certain exceptions, the two 
material exceptions being that the goods have 
been exported within twelve months next after 
the date of import and that the claim has 
been put in within seven days next after 
the export thereof. This rule rather covers 
the case where the importer has (as he is 
normally supposed) to pay the import duty on 
the delivery of the goods on introduction of 
them into the municipal limits. The rule of 
31st of December 1920 postulates the case 
where there is no intention of keeping them 
for any long period in the City and allows in 
such a case a merchant to keep thorn in his 
own custody but there is the stipulation that 
the period for such detention of the goods is 
not to exceed 48 hours. These rules do not 
seem to me ultra mres or unreasonable. 

In the present case trouble has arisen 
because the merchant took the pass under the 
rule dated the 31 st of December 1920 but fail- 
ed to export the goods within 48 hours, keeping 
I 0-56 


them apparently for 7 2 hours. Th e Municipal- 
ity subsequently levied a sum from him equal 
to tho Octroi which should have been paid and 
he sought a refund of this sum from the 
Municipality on the ground that he had, as 
a matter of fact, exported the goods, within 
12 months under rule 8. As, however, the 
money was levied from him more than 12 
months after the export of the goods he was 
unable to comply with the qualidcation in- 
troduced by sub-section (3) of rule 8. namely, 
that the claim must be made within 7 days 
after the export of the goods. Therefore, his 
claim was refused. 

It is no doubt unfortunate for the plaintiff 
but, after all, he has himself to blame. It is 
obvious that Rahdari passes are not to bo 
granted except to persons who can be relied 
on to export the goods immediately merely 
keeping them for a few hours in transit, and 
it would introduce an intolerable method of 
procedure, opening the door to most serious 
frauds if the persons obtaining these Rahdari 
passes were permitted to retain these 
goods at their own pleasure free within 
the municipal limits for more than 48 hours. 
The merchant therefore, who takes the benefit 
of the clause of Slst of December 1920 cannot 
complain if he is exposed to certain restric- 
tions and obstructions in case he does not 
comply with tho terms thereof. It would 
seem, therefore, that the Municipality was 
strictly within its rights in abiding by the 
clause 3 of rule 8 and in refusing to make 
this refund. 

Exactly what powers the Municipality had 
to levy this sum due as Octroi, is not at pre- 
sent dear to us. We do not know whether 
the plaintiff falls under the category of mer- 
chants under section 80 of the Bombay 
District Municipal Act, and if he does not. 
Chapter VIII apparently has no application, and 
it is difficult to see by what power the Munici- 
pality collected this arrear of Octroi from Jthe 
plaintiff. But that is not the question which 
arises directly in the present case because the 
plaintiff is not objecting to the levy of the 
sum due as Octroi but is objecting to the 
failure of tho Municipality to give a refund. 
The whole suit would be on a different basis 
and the whole pleadings and evidence also 
would necessarily have been different, had tho 
plaintilY refused to pay and the matter for 
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decision would have been whether the Munici- 
pality is justified in summarily exacting this 
Octroi is a matter on which wo express no 
opinion and we must dispose of the case on the 
ground that the octroi was properly levied 
and that the only remedy of the plaintiff 
against the Municipality was to ask for 
refund. Tna smuoh as, therefore, the refund 
is asked Tor considerably later than seven 
days after tlie export of the goods on which 
Octroi had been paid, it would appear clear 
that the plaintiff is not entitled to any refund 
and, therefore, the finding of the learned Judge 
of the Small Cause Court is correct. 

Therefore, we dismiss this application with 
costs, 

s. D. Application dismissed . 


ALLAHABAD HIGH COURT. 

Civil Bevision No. 164 of 1923. 

Present : — Mr. Justice Sulaiman. 

LALA MUTHURA PRASAD and others 
Pt.aintiffs 
versus 

BOMBAY BARODA & CENTRAL INDIA 
RAILWAY COMPANY— Defendant. 

Civil Procedure Code {Act V of 1908h b 115— Pro- 
vincial StnaW Gnuse Courts Act o/ 1887), «. 26 — 
Error of Iftto^Rcvisinn — Small Cause suit tried bp 
Jdurmf ^Appeal henrdkij District Judge— Second appeal 
—Under which section revision lies. 

The fioopa of a. 25 of the Provincial Small Caane 
Courts Aot ifl very wide and gross errors of law oome 
within it. But an error of judgment on questions 
of law does cot oome under s. 115 of the Civil 
Procedure Code. 

Where a suit of a Small Cause nature is ^ tried by 
a Muusif and an appeal against the decree is he^rd 
by a District Judge, no second appeal lies, nor does 
a revision lie under s. 25 of the Small Cause Courts 
Act. 

Civil Revision against the order of Addi- 
tional Judge of Aligarh, dated the 6th of F^ep* 
tember 1923. 

Mr. G. Agaruoaia, for the Appellants 

Mr. Ladli Prosad Zutshi, for the Respon- 
dent. 

JUDGMENT. —This is an application in 
revision from a decree of the Distiict Judge 


of Aligarh setting aside the decree of the 
Munsif of Kasgunj. 

Six hales of yarn had been booked to the 
plaintiff s address but only five were delivered 
by the defendant Railway Company.^ The 
plaintiffs brought a suit for damages in res- 
pect of the loss of one bale. Tho goods had 
been sent under a Risk Note form B. The 
learned Munsif came to the conclusion tliat 
there was no theft from a running train and 
also that the dfJendant Company’s servants 
wore guilty of wilful neglect inasmuch as they 
had loft the waggon unlocked, which was only 
bolted and sealed. On appeal the learned 
District Judge came to the conclusion that 
there was a theft from a running train though 
he was not prepared to find definitely that 
there was a robbery in tho strict sense of that 
word. He, however, relying on certain obser- 
vations contained in a Judgment of this 
Court, Civil Revision No. 164 of 1923, 
even though opposed to the view of the 
Oudh Court, held that ‘theft' had the same 
meaning as ‘robbery*. Ho has also expressed 
some doubt as to the oorreocness of the finding 
of the Munsif that there wai a wilful neglect 
on the part of the Railway Company. He ac- 
cordingly dismissed tho suit in iota 

The plaintiffs have come up in revision and 
have taken three grounds in their petition. 
Those grounds raise questions of law and 
attack the judgment of tho Court below on the 
ground that the learned Judge's view was en- 
tirely erroneous. 

A preliminary objection is, however, taken 
on behalf of the respondent Company that no 
such ground can be raised in this revision. In 
my opinion this objection is quite correct. 

In a case which is disposed of by a Court of 
Small Causes the High Court, under section 25 
of the Provincial Small Cause Courts Act, has 
power to call for the record of the case and 
pass such order with respect thereto as it 
thinks fit. The scope of section 26 is very 
wide indeed and gross errors of law may 
very well come within it. The present, 
however, is not such a case. Here, though 
the suit was of a Small Cause Court nature 
it was tried by the Munsif of Kasgunj. 
An appeal lay from the decree of the learn- 
ed Munsif to the Court of tlie District Judge 
which was heard and disposed of. It 
is under section 102 of the Code of Civil 
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Procedure that a second appeal is prohibited. It 
follows, therefore, that the present application 
cannot be entertained as being one under sec- 
tion 25 of the Provincial Small Cause Courts 
Act. It can only be considered as an appli- 
cation under section 115 of the Code of Civil 
Procedure. It is well settled that the scope 
of that section is very much limited. Unless 
the lower Appellate court can be said to have 
exercised a jurisdiction not vested in it by law 
or to have failed to exercise a jurisdiction so 
vested in it, or to have acted in the exercise 
of its jurisdiction illegally or with material 
irregularity, this Court has no power to inter- 
fere in revision. It is manifest that an error 
of judgment on questions of law does not 
come under either of these three categories. 
The learned District Judge had jurisdiction to 
hear the appeal. He has not refused to exer- 
cise his jurisdiction at all Ho has committed 
no irregularity of procedure in the exercise of 
his jurisdiction. The utmost that can bo said 
is that he has committed an error of judgment 
or has committed an error of law in the exer- 
cise of his jurisdiction. This cannot be a good 
ground for entertaining the application in re* 
vision. The application is dismissed with 
costs. 

8. D, Application cUsmsssccl, 


MADRAS HIGH COURT. 

Stamp Reference No. 9324 of 1923. 

November 8, 1923. 

Present : — Sir Walter 3. Schawbe, K. 0., 
Chief Justice. 

ASSISTANT COMMISSIONER OF 
L ABO U R— Api^llant. 

Couri-Feos Act [Vll of 1810), s. 8, Sch. /, Art I, 
Sch. i/, Art l7 (A) (n) — Award by Land Acqumiion 
0/ficer^Befercacc to Oofirt^Afnount ifurva9*d'" Ap- 
peal—Gaurt f*^ payable. 

Wh«re la a prooseliog under tbe Land Aoquifli. 
tlon Aot, the Court laoroa^a^ the amount of tbe award 
originally made by the Land Aoqaialtioa Officer, 
the stamp (eo payable oa aq appeal by the Crown 
Agalnat enoh inorea^e in governed by Art. (i) of 
Soh. I of the Court Fees Aot. Neither a. 8, nor 
Art. 17 (A) II of Boh. II of the Aot Is appUoable to 
•uifh » oese* 


Reference under section 5 of the Court-Foes 
Aot. 

The Government Plevler, for the Appellant. 

The Ad vco ue- General, for the Government. 

ORDER. — This is a Stamp Reference on 
the following facts. An award has been 
made under tne Land Acquisition Act with 
which the party entitled to compensation was 
not satisfied, and under that Act the matter 
was referred to the Chief Judge of the Court 
of Small Causes for disposal, and he increased 
the award by an amount of Rs. 42,763. 
Being dissatisfied with that award, the deparb- 
ment of Government interested, prefers an 
appeal to this Court, and the question is what 
stamp that appeal lias got to bear. 

By section 8 of the Court-Fees Aot the 
amount of the fee payable under this Act on 
a memorandum of appeal against an order 
relating to compensation under any Act for the 
time being in force for the acquisition of land 
for public purposes shall be computed accord- 
ing to tbe difference between the amount 
awarde<l and the amount claimed by the appel- 
lant.’ Now it is argued for the appellant, that 
is to say, the department interested, that that 
has no application where the Crown is the 
appellant because there is no difference hot" 
ween the amount awarded and the amount 
claimed by the appellant, the appellant in that 
case not being a claimant at all ; and the 
learned Advocate-General, who appears to 
represent the Crown, as distinguished from the 
department interested, as the matter is of 
general importance, agrees with that argu- 
ment. It is certainly contrary to tho dictum 
on tho subject in Knsliiri Chetti v. Deputy 
Collector, Bellary (1) in which it was said that 
section 8 was a special provision applicable to 
appeals against all orders, including awards 
relating to compensation for lands under the 
Tiand Acquisition Act. But I think on tho 
proper construotion of the section it has no 
application whore the Crown is the appollaat 
and tliat tho dictum is too wide. 

Then it remains for mo to consider whether 
tho Article applicable is Article (l)of Schedule 
I or Art. 17 (Aj ii of schedule II of the Court- 
Foes Aot. J>y the Ijand Acquisition Act, XIX 
of 1921, a decision of tlio Court in a case like 
tho present is to be deemed to be a deore^ 

(l) 91 M. 969 ; 7 Ind. Deo. (N. 3.) 549. 
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under the Code of Civil Procedure of 1908. 
Schedule T, Art. i of the Court-Fees Act 
provides the ad valorem foo payable on any 
memorandum of appeal, not otherwise provided 
for in this Act, presented to any Civil Court... 
except those mentioned in section 3, which has 
no application here. There is no doubt that 
this is a memorandum of appeal and, therefore, 
unless it is provided for elsewhere, it comes 
under that Article. Turning to Art. 17 (A) 
ii of schedule II a memorandum of appeal 
in a suit to set aside an award is provided for, 
and it was held by the Punjab Chief Court 
in Secretary of State v. Basawa Singh (2) which 
was tried in 1912, that article 17 (4) of the 
then Court-Fees Act which corresponds, ex- 
cept in a matter which I will refer to in a 
moment, with Article 17 (A) (ii) of the pre- 
sent Act, applied to a case similar to the 
present. I very much doubt whether that 
was a correct decision under that Act as it 
stood, because it involves the inclusion of a 
reference to a Court under the Land Acquisi- 
tion Act in the words, “a suit to sot aside an 
award," which is certainly not giving the 
ordinary meaning to those words, because the 
proceedings before the Small Cause Court or 
the District Court do not seem to be a suit to 
set aside an award. It has been held by the 
Privy Council in Secretary of State for India 
v. Ghelli Kani Bama Bao (3) that the Court 
is itself in those cases sitting as an arbitrator 
and not as an appellate tribunal, though it is 
true that, in a sense, proceedings before the 
Court are to set aside the award, for if those 
proceedings were not taken, there is an ante- 
cedent award of the officer which would bo 
binding. But it is not necessary to give any 
decision on that point, because the words of 
the present schedule Art. 17 (A) (ii) provide 
a proper fee on a memorandum of appeal in 
a suit from a District MunsiCs Court ora 
City Civil Court and another fee on a similar 
suit from a District Court or Sub-Court. It 
so happens in this case that the Court which 
has made the award, the Small Cause Court 
is not one of those enumerated Courts,— 
whether it is by accident or design is im- 

(2) 17 Ind. Oaa. 764; 19 P. W. R 1913 ; 57 P. R. 
19ia ; 17 P. L. B. 1912, Sap. 

13) 35 lod. Oag. 901; 89 M. 617 at p. 62d 81 M L. 

J. 324; aO 0 W. N. 18!l ; (1916) 2 M W. N. 224; 14 
A. L. J. 1114; 20 M. L. T. 486; 4 L. W. 486; 18 
Bom. L. R. lOQff ; 26 0. Ii. J. 61 ; 43 I. A. 192 (P. 0 ) 


material and, therefore, I consider that Art. 
17 (A) (ii) does not provide for a fee to be 
paid on this appeal even if it is looked upon 
as an appeal from a suit to set aside an 
award. 

That being so, we are thrown back on Art. 
I of Schedule I and the fee must be paid 
in accordance with the provisions of that 
Article. The costs of this reference will be 
paid by the department interested as appel- 
lant in the appeal to the Grown. 

The two appeals not having been consolidat- 
ed, must be treated as separate appeals. 
Three weeks for payment of the additional 
Court-fee. 

S. D. 


PATNA HIGH COURT. 

Oiviii Revision No. 444 of 1923. 
February 28, 1924. 

Present Mr. Justice Adami, and 
Mr. Justice Bucknill. 

GOBIND SAnU— Petitioner 
versus 

ZAFAR KARIM— Respondent. 

Civil Procedure Code {Act V of 1893), 0. XXII r. 8- 
Interlocutory order'^Appoal-^Names szcbstiUited in ap- 
peal from interlocutory order effect of. 

The iatcodaobion of a plaiablS or a defeadaat for 
one stage of a suit is an introdaotion foe all sbage-i 
even if it be made in appeal frotn a mere iuterlo- 
outory order. 

Revision against the order of the Munsif 
of Patna, dated the 28th August 1923. 

Mr. Bai Guru Saran Prasad, for the Peti- 
tioner. 

Mr, Syed Jaffar Imam, for the Respond- 
ent. 

JUDGMENT. 

Adami, J.— The facts of this case are 
simple. One Bibi Kulsum instituted a suit for 
a declaration that the decree obtained against 
her husband's father, Habibuddin, upon a 
mortgage was fraudulent ; at the same time, 
she applied for an injunction against the pro- 
ceedings taken in execution of tlie decree. The 
injunction was issued and thereupon the 
defendant in the suit appealed tb the 
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Judge against this interlocutory order. Whilst 
the appeal was pending before the District 
Judge, Bibi Kulsum died, on the 2.>th 
of October 1921, and the defendant-ap- 
pellant then applied* to the District Judge 
on the 7th of January 1922 for substi- 
tution of the husband and three ohildren 
of Bibi Kulsum as respondents to the 
appeal. The defendant-appellant succeed- 
ed in his appeal and the District Judge’s 
order was upheld by this Court. An appli- 
cation was thereafter made to the Munsif 
asking for substitution in respect of one of the 
ohildren of Bibi Kulsum, but no application 
was then made before the Munsif for sub- 
stitution in the place of the deceased Bibi 
Kulsum, though on the 22nd November 1921 
the plaintiff’s pleader informed the Munsif 
that Bibi Kulsm had died. On the IBth 
August 1923, the Munsif directed that a 
subsequent application for substitution in the 
place of Bibi Kulsum and also an application 
for substitution in the place of Mussammat 
Sazda should be heard together on the 28th 
August. On the 28th August the Munsif 
considered the objection that the application 
for substitution of the heirs of Bibi Kulsum 
was made out of time and that the suit, thero- 
fore, had abatedi and he held that as ithe 
substitution had been made in the Appellate 
Court the present petition for amendment was 
merely a formal one and was not out of time. 

This application is now made against the 
order of the Munsif, and it is argued that no 
steps having been taken within time to 
substitute the legal representatives of Bibi 
Kulsum in the Munsif’s Court the suit was 
barred. The point taken in this case has been 
that the appeal was not an appeal arising out 
of the suit but out of the injunction in connec- 
tion with that suit» and therefore the action 
taken before the District Judge would not 
satisfy the requirement to make such sub- 
stitution within t^me before the Munsif. The 
case, however, is governed by the decision of 
the Privy Council in Vrij Indar Singh v. 
Kanshi Bam (l). There it was held that the 
introduction of a plaintiff or a defendant for 
one stage of a suit is an introduction for all 
stages even if it be made on appeal from a 
mere interlocutory order. The decision of 
their Lordships of the Privy Council meets the 
contention of the petitioner and it ii clear 

( 1 ) 46 0 . 94 . 


therefore that the application must bo rejected 
with costs : hearing foe two gold mohurs. 
Bucknill, J . — I agree, 
s. 1). Application rejected. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Civil Revision No. 113 op 1923. 

November 22, 1923. 

Present : -Mr. Hallifax, A. J. G. 

MAHADEO GANB8H riOHNI— 
Applicant 

versU'i 

SADASHIV AND MAHADEO— 
Non-Applicants. 

Court-Pecs Act {VII of 1870), Sch. II, Art. 17 (v»)— 
Suit for caiicollattoii of ditrce — Value of subject-matter 
^Court-fee payable. 

Where the relief olalmed in a ssuit is the oaLoella- 
t!oa of a moctgagvdeoree, whioU loaves the defen- 
dant with the right and the opportunity to obtain 
another nirnilar deoroa on the same mortgage in a 
properly framed suit, the value of the subjeot-matter 
of the suit is not capable of asoortainmeat and the 
suit falls within Article 17 (VI) of Schedule II to 
the Gouit Fee» Act. 

Application for revision of the order of the 
Additional District Judge, Nagpur, dated the 
22ud Marob 1923. 

Mr. S. B. Mangrulkiir, for the Applicant. 

^Ir. M. N. Jug, for the Non-applicant. 

Tlie facts of the case are that the applicant 
brought a suit for a declaration that the mort- 
gage-decree for sale obtained by defendant’s 
father against the applicant in Civil Suit No. 
79 of 1918 and First Appeal No. 18 of 1920 
and made ffnal on 17th November 1922, was 
null and void as the applicant was sued as a 
major though minor, and for an injunction to 
restrain the defendants from executing the 
decree by a sale of the property mortgaged. 
The relief for declaration was valued at Rs. 15 
for purposes of Court-fee and the relief for in- 
junction was valued at Rs. 10 for purpose 
of court foe. The claim was valued at 
Rs. 13,700-10-0 for purposes of jurisdiction. 

The learned Additional District Judge held 
that the plaint was insufficieiitly stamped and 
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that the proper valuation with reepoot to 
the relief for injunction asked for was 
Bs. 13,70040-0. The learned Judge has, there- 
fore, ordered the applicant to supply the defi- 
cient Court-fee stamp on or before 18th instant. 
The applicant has, therefore, filed this applica- 
tion for revision. 

ORDER — Mr. Mangrulkar has been heard 
for the applicant, and Mr. M. N, Jog for him- 
self and the other opponent. The relief asked 
is the cancellation of a decree obtained on a 
mortgage and the principles set out in Devidas 
V. Bamlal (1) would apply if cancellation of 
the decree meant practically cancellation of 
the mortgage, but it does not. Cancellation of 
the decree here leaves the defendants with 
the right and the opportunity to obtain 
another similar decree on the saine mortgage 
in another properly framed suit. The value 
of the claim is, therefore, the value of the 
decree, which can easily be ascertained, minvs 
the value of the chance the defendants have 
of obtaining another decree on the same mort- 
gage, which cannot possibly bo ascertained. 
The value of the claim cannot, therefore, bo 
ascertained, being the difference between two 
quantities of which one is unknown, and the 
amount o! Court-fees already paid is sufficient. 
The order of the lower Court is accordingly 
set aside, and the case will proceed. The costs 
of this application, in which the pleader’s foe 
will be fifteen rupees, will be paid by the 
defendants, who apparently thought it their 
duty to risk considerable monetary loss them- 
selves for the protecting of the fiscal interests 
of the Government by opposing it. 

z. K. Application allowed. 


(1) Id lod. Oas. m : 7 N. Ii. B. 190* 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 16 op 1923. 

January 29, 1921. 

Present : — E. Raymond, A. J. C., and 
Mr. B. C. Kennedy, A. J. C. 

THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL -Dependant- 
Appellant 
versus 

SETH KHEMCHAND THAOOMAL 
AND OTHERS— Plaintiffs —Respondents. 

Incoine Tax Act (/ of lrt86), a. S9— Sttper Tax 
Act {VIII o/ 1917), ss 3 and 8— Super Tax fieithxr 
^'Ghargedt paid or recovered in assessment year^ 
Suit for rejufid ^Jurisdiction of Civil Court— Inter- 
pretation oj Statutes. 

It U only wheo the Super Tax baa been ohjirged, 
paid or recovered in rhe asi^es^iunent year, that the 
fiiriiidiotion of the Civil Court to oniettain a suit in 
respect of the i^ame ie barred under {^eoiion 8 of 
Super Tux Act, Vill of 1917, reud with aeolioa 89 of 
Incomo Tax Act 11 of li?86. [p. 439, ool. 1.] 

Statutes which impose poouniary burdens are Bub- 
jec’i to the rule of Btriot oonstruotion. It ifl a well 
settled rule o! law that all charges upon the subject 
must be imposed by clear and unambiKUoafl langu- 
age because in some degree they operate as penalties, 
[p. 139, ool. 1.] 

Appeal against the decree of the District 
Judge, Sukkur, dated the 4th December 1922. 

Mr. T, G, Elphinslon, Government Pleader, 
for the Appellants. 

Mr. Snkishendas B. Lulla, for bho Res' 
pondents. 

JUDGMENT. -This appeal relates to an 
assessment of Super Tax under Act VIII of 
1917. 

Plaintiff-respondent filed a suit against 
the Secretary of State for India defendant- 
appellant for a declaration that the assessment 
of Super Tax of Rs. 2,500 for the year 
1918-19 (from 1st April 1918 to Slst March 
1919) was illegal and as made without juris- 
diobion and prayed for a decree for the re- 
fund of this amount with interest and costs. 

The District Judge, Sukkur, granted the 
plaintiff a dooroo for bho recovery of tRs. 2,600. 
Tho Secretary of State for India appeals 
against this judgment. 

The first point taken on appeal is that the 
lower Court was in error in not holding the 
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suit barred under section 39 of the Income- 
tax Act II of 1886 read with section 8 of the 
Super Tax Act VIII of 1917. 

Section 89 of Act II of 1886 is as follows : 
* ‘No suit shall lie in any Court to set aside or 
modify any assessment made under this Act,” 
and section 8 of Act VIII of 1917 applies the 
provisions of section 39 inter alia in the case 
of super tax as if that tax were income-tax 
chargeable under Act II of 1886. 

The main point for consideration is whether 
the assessment of the super tax was an as- 
sessment under the Act, for it is only in that 
event the jurisdiction of the Civil Court is 
barred. Now section 3 of Act VIII of 1917 
enacts that in addition to the tax imposed by 
the principal Act (Act II of 1886) there shall 
be “ charged, recovered and paid in the year ** 
a super tax upon a taxable income of a person 
or company computed at the rate specified in 
the schedule. Respondents contend that 
their assessment to payment of super tax in 
the sum of Rs. 2,500 was neither charged, paid 
or recovered in the year 1918-19, therefore, 
the assessment is not under the Act. 

As observed in Maxwell on the Interpreta- 
tion of Statutes, 4th Ed., page 429 “ Statutes 
which impose pecuniary burden are subject to 
the rule of strict construction. It is a well 
settled rule of law that all charges upon the 
subject must he imposed by clear and unam- 
bigous language because in some degree they 
operate as penalties.” There appears to us 
no ambiguity whatever in section 3 for the 
words are clear and specific, *' there shall be 
charged, recovered and paid in the year begin- 
ning with the first day of April 1917.” The 
Legislature has apparently detected the ano- 
malous situation created by the words ” in 
the year for in Act II of 1922 which consoli- 
dates and amends the law relating to both 
Income Tax and Super tax the words now 
arc “ for any year.” 

We have, however, to consider the interpre- 
tation to be placed on section 3 of Act VIII of 
1917 and it seems to us abundantly clear that 
its provisions were not complied with in the 
assessment of the respondents to Super Tax. 
Between the period of the 1st April 1918 and 
31st March 1919 he was neither charged any 
super tax not did he pay it nor was it re- 
covered from him. 


Section 6 of Act VIII of 1918 provides that 
when in the Collector’s opinion a person is 
chargeable with super tax a notice shall be 
served upon him calling upon him to pay the 
amount specified therein or to apply to have 
the assessment reduced ^ cancelled. The 
only way that an asses^e could be said 
to be charged is by a demand notice issued 
by the Income-tax officials for till then 
it can not be argued that he has been 
charged with the payment of any tax. But 
the respondents admittedly received notice of 
demand only on May 1919, that is, after the 
year 1918-19 was over and even if he was 
chargeable with super tax he ceased to be so 
after tho expiry of the year. The demand 
notice, therefore, having been issued after the 
year was over there was neither payment nor 
recovery of tho super tax within the year 
1918-19. 

Tho Income-tax Collector had himself 
realised that super tax is to be recovered 
witnin the year to which it relates for in a 
memo, marked urgent addressed to the 
Mukhtiarkar with reference to the super tax 
for 1919-20 and dated the 23rd March 1920 
he gave him strict injunctions to recover it 
promptly before the close of the “present 
month” and to adopt co ercive measures if 
necessary. He intorpreted the section 3 as it 
stood in the only manner that it could be in- 
terpreted that the tax should < bo charged paid 
and recovered within the year to which it 
relates. 

Mr. Elphinston attempted to invoke the 
tho add of a confidential note date the 23rd 
March 1919 wherein in Mukhtiarkar had 
made a calculation of the assessment and as 
this was done before the expiry of tho year, 
he argued that tho tax was charged within 
the year. This argument has no substance 
in it. It is unarguable that tho contents of a 
confidontml document were communicated to 
tho assessee nor is it even alleged that the 
latter w^as aware before the end of the year 
that he was chargeable with any super tax. 

Mr. Elphinston pressed upon us the serious 
prejudice to the Crown if section 3 were in- 
terpreted literally, but in a fiscal statute we 
must look to the letter of the law and can- 
not introduce equitable considerations. 
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There is a patent error of law in the 
asBessment of the super tax and, therefore, the 
aBBessment wan not one under the Act the suit, 
therefore, is not barred. 

The second point taken on appeal is with 
regard to estoppel but this needs the ex- 
position of a few facts to consider its appli- 
cability. 

On the 27th Juno 1919 the respondent 
appealed against the super tax assessment to 
the Income-tax Collector. The order on it is 
dated the 28th March 1920 dismissing the 
appeal “in view of the settlement arrived at to 
day with regard to the Income-tax and super 
tax for the years 1919-20. respondent with- 
draws his appeal,” 

On the 6th February 1920 respondent ap- 
pealed against his super tax for the year 1919- 
20 but he was informed on the 16th March 
that this appeal could not be entertained as it 
was not duly stamped and was time barred. 
On the 18th March the respondent addressed 
the Income Uax Collector pointing out that his 
appeal was within time and enclosing the 
requisite stamps. The Collector was further 
informed that the appeal against the income 
tax was still pending. On the 26th March 
the Collector directed the respondents to appear 
before him on the 28th March with regard to 
his super tax and income tax appeals. On this 
day a settlement was arrived at whereby the 
respondents agreed to pay the super tax of 
Hs. 2,600 as also the income tax for the 
years 1918-19 and 1919-20 based on an agreed 
income. By his order dated the 28th March 
1920. the Collector says that “in view of the 
settlement arrived at to-day by which the as- 
sessee agrees to pay even the super tax for 1918- 
19 amounting to Rs. 2,600 “ though not legally 
due ” the question of the super tax to bo levied 
upon him for the year 1919-20 is reopened. 

Mr. Elphinston contends that as the res- 
pondents paid the sum of Rs 2,500 in terms 
of the settlement arrived at and the Collector 
in consideration of this payment reduced con- 
siderably the income tax payable for the year 
1919-20 the respondents cannot now be 
permitted to recover the sum of Rs. 2,600. 
Apart from the question of the probability of 
the respondent agreeing to pay the super tax 
in order that his appeal against the income 
ta may be reopened it is difficult to understand 


how the estoppel operates. The opening words 
of the written terms of the settlement are “To 
avoid trouble and litigation I agree.” Whilst’ 
paying the super tax the respondent had pro- 
tested that was not legally due. It is not alleged 
that the respondent by his declaration act or 
or conduct intentionally caused the Income 
tax Collector to believe a thing to be true and 
to act upon such belief. He promised to pay 
Rs. 2,500 and he paid it. It is obvious 
that the respondent never admitted that the 
imposition of the super tax was just and legal 
as just shown above nor did he ever agree 
not to question its legality. It may have 
been inferred by the Collector that the res- 
pondent would not go to law about it, but his 
doing so does not operate as an estoppel. 

The third point raised in appeal is that the 
lower Court was in error in holding that the 
accounts which were settled for a lump sum 
could be reopened by the respondents and if 
the respondents are permitted to do so, the 
appellants should equally be permitted to 
assess the respondents afresh. But this is 
not a case of an account stated nor could it 
be really described as a settlement of account 
for the most that can be said is that because 
the respondents agreed to pay the super tax of 
Rs, 2,500 the Collector of Income Tax reduced 
the income tax and super tax for the years 
1919-20. The contention that there was an 
implied agreement by the respondents not to 
resort to legal proceedings for the recovery of 
the Rs. 2,500 super tax that he had paid is 
unsupportable for this would be a void pro- 
mise. Mr. Elphinston pointed out to us that 
the Collecsor of Income Tax is empowered to 
ent«T into composition with assessoes subject 
to certain condition and there being a valid 
compromise in this case, it ought not to be 
disturbed. It must be, however, observed that 
in the written statement of the appellant in 
the lower Court, though the plea of estoppel 
had been taken there was no reference to this 
compromise ; all that was urged was that the 
respondents had agreed to pay the super tax 
of Rs. 2,500 before the 3ist March 1920. 
Nor does the question of compromise find any 
place in the issues, framed by the lower 
Court. 

Issue 2 in the lower Court was, “ Is the 
amount of the tax fixed on the plaintiffs own 
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admission, if so, is he not estopped from con- 
testing its legality and validity and issne 3 
has the payment been voluntary, if so oan it 
be received from defendants.** Even in the 
grounds of appeal in this Court, there is no 
reference to the compromise, but what is urg- 
ed is that the respondent was barred from 
opening an account that had been settled. We 
cannot, therefore, permit the question as to a 
compromise being raised at this stage for it is 
a mixed question of law and fact. 

It was lastly urged that as the payment 
was voluntary it can not be recovered. Under 
what circumstanoos was this v^aym^nt made ? 
Bespondent never admitted that it wa^ a just 
and legal payment for, as the order of the Col- 
lector itself shows, ho protested as to its being 
legally due. It further seems fairly clear that 
bis principal object in making the payment of 
Rs. 2,500 0-0 was to secure the hearing of bis 
appeals against his income tax and super tax 
for the years 1919-20 and, lastly, there can be 
little doubt that the Collector was eager to 
receive payment of the Rs. 2,500-0-0 which 
otherwise under the law he was aware that he 
could not recover. We are of the opinion 
that the respondent is entitled to recover a 
payment made under tho^e ciicumstances. 

The appeal is dismissed with costs. 

p. B. A. Appeal dismissed. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 21 of 1921. 

February 14, 1924. 

Present : — Sir Grimwood Hears, Kt., Chief 
Justice, and Mr. Justice Piggott. 

MOTIRAM —Dependant— Appellant 

versus 

KUNWAR MUHAMMAD ABDUL JALIL 
KHAN— Plaintiff— Respondent. 

Oompanies Aet (VI of 1883), «. i^*P 0 r 8 an\ meaning 
of. 

The word ** person** in a 4 of the Oompanlea Aot 
oan be used to inolude a oolleotbn of people, e g., 
an assooiation of iadWiduals known as a joint Hindu 
famUj or benefioiaries Intereeted banefloiallg in pcop- 

I 0-56 


erty vested in a trustee. Therefore, a person who 
holds shares in a Company personally as well as a 
trustee for a number of benefioiaries or as » guard lau 
for a mioor Is to be counted as oue individual person, 
[p. 441. ool 2] 

First appeal from the decree of the Sub- 
ordinate Judge of Aligarh, dated the 25th 
October 1920. 

Messrs. P. L. Barter ji and Panna Lai, for 
the Appellant. 

Messrs. S. Abu Ali and Iqbal Ahmad, for 
the Respondent. 

JUDGMENT — This is an appeal from a 
preliminary decree in which the defendants 
were held liable to account to the plaintiff for 
the profits in a Cotton Ginning Factory which 
had accrued on tlie shares originally held by 
one Kunwar Muhammad Abdul Ghafur Khan, 
a deceased ancestor of the plaintiff. The ori- 
ginal defendants were Moti Ram and Lala 
Har Prasad. The latter died during the 
pendency of the suit and his heirs have been 
duly brought on the record. They have not 
appealed from the preliminary decree. Moti 
Ram, the present appellant, was sued in the 
character of an agent who had received 
moneys as and for the use of the plaintiff. He 
was alleged to he withholding a sum which, 
with interest, amounted to over Rs. 35,000. 
He admitted that there was a cousiderable 
sum of undistributed profit. The principal 
point upon which he relied as enabling him to 
retain this money was that the Company 
was an illegal association inasmuch as it con- 
sisted of more than 20 persons and, therefore, 
violated the conditions of section 4 of the 
Indian Companies Act of 1882 which prohibits 
the formation of an unregistered Company in 
excess of that number. If, in our opinion, the 
appellant is wrong in that contention, then 
the appeal must fail. The Companies Aot of 
1882 nowhere defines ‘person*. We are, there- 
fore, thrown back upon the General ClausesAot 
(No. X of 1897). Person* is there defined 
to include any Company or Association or 
body of individuals whether incorporated or 
not. It it, therefore, obvious that 'person* can 
be used to include a collection of people and 
an appropriate illustration which will at 
once occur to Indian lawyers is that associa- 
tion of individuals known as a joint Hindu 
family. Analogous thereto are the varying 
number of benefioiaries who are, from time to 
time> interested beneficially in property vested 
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in a trustee or trustees. The obligations of 
the appellant and the representatives of Har 
Prasad as agents are contained in an agree- 
ment which is one of partnership and also one 
of agency — 't is dated the 20th of August 1910 
and, omitting for a moment the consideration of 
the legality or otherwise of the inception of the 
contract, the liability to account was in that 
agreement clearly provided for, nor is there 
any dispute as to the actual failure to deliver 
accounts throughout the period as to which 
default is alleged. 

The appellant takes his stand as we have 
said on the illegality of the above-mentioned 
agreement. He contends that on an investiga- 
tion and enumeration of the persons beneficial- 
ly interested in the partnership their number 
amounts to more than 20. The number of 
the various members of the partnership 
enumerated as they themselves thought correct, 
amount exactly to 20. Mr. Peary Lai 
Banerji, however, contends that, inasmuch as 
Moti Bam is scheduled as holding shares on 
behalf of his two grandsons, his name should 
be cut out and the beneficiaries, his two 
grandsons, substituted in it. It may be 
noticed that Moti Ram is himself beneficially 
interestied in another block of shares. No. 12 
is given as 

''Musanmat Mohani ...for self and 

guardian of Moti Lai,' minor, adopted son of 
Ganeshi Lai”. 

The appellant's contention as regards this 
lady is that she must be counted as one person 
in respect of her own personal interest in that 
block of shares and a second person by reason 
of her holding of an interest in the Company 
as the guardian of Moti Lai. If both those 
points were conceded, namely, the cutting out 
of Moti Ram’s name at No. 4 and the sub- 
stitution of his two grandsons and if the name 
of Moti Lai, the adopted son of Ganeshi Lai, 
had also to be added at No. 12 in addition to 
the name of Musammat Mohani then the 
number of persons would undoubtedly be over 
the prescribed limit of 20. We, however, do 
not agree with the view put forward by the 
appellant and it is to bo noticed that at p. 25 
where the agreement is set out Moti Earn is 
in fact counted as two persons ; that is to say, 
he is counted in respect of the block of shares 
of which he should receive the profit to his 
own use and benefit and also of the shares * 


which he holds as trustee for his two grand- 
sons, even on that assumption the number of 
persons do not exceed 20. We do not agree 
with the view that the name of Moti Ram 
must give place to that of his two grandsons, 
nor do we agree that it is necessary to indicate 
as regards Musammat Mohani and Moti Lai 
that both of their names should be reckoned 
in the constitution of this Company. In fact, 
there were, as the appellant would wish us to 
delete or to accept, two Moti Rams. There 
was throughout the whole transaction one 
Moti Ram to whom the Company was account- 
able. In the same way the Company was 
accountable only to the one lady Musammat 
Mohani independently of the circumstance that 
she in her turn would be accountable to Moti 
Lai, the adopted son of Ganeshi Lai, in respect 
of whatever interest he happened to hold in 
the Company through her as trustee. Again, 
as regards Moti Ram it is to be noted that the 
contracting person in the first instance was 
the same Moti Ram who had a personal 
interest in the Company and the appellant and 
Har Prasad were bound to account to him 
and to him alone both for the shares in which 
he had his own beneficial interest and the 
shares which he held as a trustee for his 
grandsons. A si miliar consideration applies to 
the case of No. 8 Bithal Das who, as guardian 
of his minor son Kishen Gopal, also figures 
with another man as a proprietor having a 
direct beneficial interest in the partnership. 
But the accountability of the Company to 
Bithal Das was an accountability to him alone 
both as regards his beneficial interest and as 
regards the shares which he held in a re- 
presentative capacity for other persons. The 
number, however, would exceed 20 if certain 
persons, presumably members of a joint Hindu 
family and so found by the Judge, were in fact 
separate and thus capable of being regarded as 
separate contracting parties. The learned 
Subordinate Judge considered all the argu- 
ments put forward and came to the conclusion 
that the persons alleged to be joint were in 
truth joint and could be represented by one 
member of the joint family and that as regards 
the others, specially Moti Ram and Musam- 
mat Mohani and Bithal Das, that in truth they 
had been accurately described in the agree- 
ment. When these principles are applied to 
the document in question it becomes clear that 
the partnership certainly did not exceed 20 
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and probably did not exceed 18 persons. 
Agreeing with the learned f^ubordinate Judge, 
we hold that the partnership was not invalid 
in its inception and that the appellant and the 
representatives of Har Prasad are accountable 
to the plaintiff for his share in the profits for 
the period claimed. We also agree with the 
lower Court that the plaintiff' having procured 
a succession certificate for the shares in the 
Factory can maintain the action for profits. 
We, therefore, dismiss the appeal with costs 
and fees on the higher scale. 

S. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 7 op 1923. 

November 6, 1923. 

Present : — Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Le Kossignol. 

(lOPl MAL and ANOTHER- "Defendants — 
Appellants 

versus 

MUHAMMAD YA31N— Plaintiff, 
BAKHTAWAR and another — Defen- 
dants —Respondents. 

Punjab Pre-emption Act (I of 191 3 )i «. 8 (1)— 
cuUural land, what is^J andnot used for agricultural 
purposes for server al years. 

The question whether, on the faots found, the prop- 
erty in dispute is to be classed as agricultural lund 
or as village immoveable property within the mean- 
ing of section 8 (1) and (;^) of the Puajab Pre-emp- 
tion Act is a question of law. 

The test for determining whether a piece of land 
is or is not agricultural land is the use to which the 
land is put at the time of sale, and each cafae must 
be decided on its own faots. 

It is not a necessary implication that land is not 
agricultural land merely because at the time of sale 
it bears no crop. Agricultural land often lies fallow 
in the ordinary course of agriculture, and often re- 
mains unsown by reason of paucity or excess of 
moisture. 


cultural land within the meaning of section 8 (1) of 
the Punjab Pre emption Act. 

Appeal, under section 10 of the Letters 
Patent, from the decree of Mr. Justice Mar- 
tinedu, passed in Civil Appeal No. 2428 of 
1921, on 15th November 192*2, affirming that 
of. the District Judge, Ambala, dated the 3rd 
August 1921, decreeing the plaintiff’s suit. 

Mr. Sundar Das, for the Appellants. 

Mr. M. Obedulla, for the Respondents. 

JUDGMENT — -In this pre-emption suit 
the matter for decision is whether the land 
sold is agricultural land or urban immoveable 
property. 

Now, the facts found by the District Judge 
may not be challenged in second appeal, but 
the question whether on those facts so found, 
the land is to bo classed as agricultural land 
is a question of law. 

Agricultural land, as the term is used in the 
Pre-emption Act, means land as defind in the 
Punjab Alienation of Land Act, 1900, as 
amended by Act 1 of 1907, and is, therefore, 
* land which is not occupied as the site of any 
building in a town and is occupied or let for 
agricultural purposes, etc.’ 

It is to be observed, tlien, that the test is 
the use to which the land is put at the time 
of the sale. 

From this it is not a necessary implication 
that land is not agricultural land, merely be- 
cause at the time of sale, it bears no crop ; 
agricultural land often lies fallow in the ordi- 
nary course of agriculture and in this country 
often remains unsown by reason of paucity or 
excess of moisture, but each case must be 
decided on its own faots. 

On the findings in this case that the land 
had not been used for agricultural purposes 
for the 6 years preceding the sale and in 1913 
was proposed for sale as a building site, we 
hold that the laud is not agricultural land and 
accepting the appeal wo dismiss the suit with 
costs throughout. 

z. K. Appeal accepted. 


Land wbiob has not been used m agricultural land 
for a period of alx years and has been proposed for 
sale as a building site oannot be regarded as agrl- 
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IDA V. MUHAMMAD DIN 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1233 of 1923. 
November 9, 1923. 

Present : — Mr. Justice Moti Sagar. 

IDA —Defendant - Appellant 
versus 

MUHAMMAD DIN —Plaintiff - 
Respondent. 

licgistration Act (XVI of 1908)* a- 17 (1) (A) ^Agree- 
ment to tranater land, whether reqaires registration. 

PlaiQtiS and defendant were plalntida in two 
rival pre-emption auite Plaintiff withdrew hie fluit 
on the defendant executing an agreement that he 
would tranflfer a certain area of land in favour of the 
plaintiff without ohargiog any price therefor if he 
fiuooeeded in obtaining a decree in the pre-emption 
Ruit iiiRtituted by him. In a suit to enforce the 
agreement: 

Ecld, that as the agreement purported to make the 
plaintiff owner of the area of land epeoified therein 
from the date on whioh the defendant'e suit was 
decreed, it fell within the purview of Rootion 17 (1)(4) 
of the Registration Act and required registration, 
and being unregi<%teied waa inadmiasable in evi- 
dence. 

Second appeal from the decree of the Addi- 
tional District Judge, Lahore, dated the 26th 
April 1922. 

Mr. Gullu Bam, for the Appellant. 

JUDGMENT.- This appeal arises out of 
a suit to enforce a certain agreement executed 
by the defendant in favour of the plaintiff 
under the following circumstances : 

The plaintiff and the defendant brought two 
separate suits for pre-emption in respect of the 
sale of certain land made hy the plaintiff s 
father and two uncles in favour of Khair-ud- 
din and Muhammad Bakhsh. The plaintiff 
withdrew the suit on the defendant’s executing 
an agreement to the effect that he (the defen-d 
ant) would transfer 41 kanals 15 marlas of 
land along with a l|l2th share in a certain 
well in his (the plaintiff’s) favour without 
charging any price therefor if he succeeded in 
obtaining a decree in the pre-emption suit ins- 
tituted by him. It appears that the defendant 
obtained a decree in the pre-emption suit but 
refused to abide by this agreement and to 
transfer the land in favour of the plaintiff. 


Thereupon the plaintiff brought the present 
suit to have the agreement enforced. The 
suit was resisted on the grounds that the 
agreement was without oonsideration and that 
it was not admissible in evidence for want of 
registration. Both the Courts below have 
concurrently found that the agreement was 
for consideration and that it did not require 
registration, inasmuch as the douement itself 
did not create or declare any rights in im- 
movable property of the value of more than 
Rs. 100, but gave plaintiff only a right to 
obtain a transfer in future, and was, therefore, 
not compulsorily registrable under sub- sec- 
tion 2 (v) of section 17 of Act XVI of 1908. The 
suit having been decreed the defendant has 
now come up in second appeal to this Court, 
and it has been urged on his behalf that the 
finding of the learned Additional Judge on the 
question of the admissibility of the document 
is not correct and that the suit ought to have 
been dismissed on the ground that the docu- 
ment on whioh it was based was compulsorily 
registrable and, therefore, not admissible in 
evidence. 

In my opinion, this contention is right and 
must prevail. The document relied on is 
clearly a document of title and makes the 
plaintiff an owner to the extent of 41 kanals 
16 marlas of land from the date on which the 
defendant appellant obtains a decree in his 
pre-emption suit. The document clearly falls 
within the purview of clause (b) of sub sec- 
tion (l) of section 17 of the Registration Act, 
and requires registration before it can be 
admitted into evidence. 

I accept the appeal and, setting aside the 
order of the Court below, dismiss the plaintiff's 
suit with costs throughout. 

z. K. Appeal accepted. 
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IMAH DIM V. DITTO 

LAHORE HIGH COURT. 

Civil Bbvisiom Petition No. 620 of 1923. 
November 14, 1923. 

Present ; — Mr. Justice Martineau. 

IMAM DIN— Plaintiff - - Petitionee 
versus 

DITTO— Defendant— Respondent. 

Mortgage-^Mortgagofs whi ter can me to recover un- 
paid balance of mortgago -money Implied contract — 
(jivil Procedure Code {Act V of 19U8), s. llb—Order 
die/misdng buit as not maintainable — Liefusal to exer- 
cise jun^iction^Jievision. 

An implied contraob gives a oauee of action no less 
than an express contract. There is an implied con. 
tract in the case of a mortgage that the mortgagee 
la to pay the whole of the amount foe which the land 
is mortgaged. 

A suit ia» therefore, maintainable by the mortgagor 
to reoever the unpaid balance of the mortgage-money 
from the mortgagee. 

‘Where an Appellate Court throws out a suit on the 
erroneous ground that it is not maintainable, it de- 
clines to give a decision on the merits and its action 
amounts to a refusal to exercise a Jurisdiction vested 
in it by law, within the meaning of section 1X6 of 
the Civil Procedure Code. 


SAIK EASAM V. HAJl YUSUF EABIBi ABy 

that the contract must be an express one and 
here I cannot agree with him. An implied 
contract gives a cause of action no less than 
an express contract, and it seems to me 
obvious that there must have been an implied 
contract in the present case that the defen- 
dant was to pay the whole of the amount for 
which the land was mortgaged. I hold, there- 
fore, that the suit is maintainable. 

The application for revision lies, as the 
District Judge, in declining to give a decision 
on the merits and throwing out the 
case on the erroneous ground that the plaintiff 
cannot sue for the recovery of the unpaid 
balance of the mortgage-money, has failed to 
exercise a jurisdiction vested in him by law. 

I accept the application, set oaide the decree 
of the lower Appellate Court, and remand the 
case to that Court for decision on the merits. 
The Court-fee on the lapplioation will be 
refunded and other costs will be costs in the 
case. 

Z. K. Application allowed, 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 416-B op 1922. 


Petition under section 44 of Act IX of 1919 
for revision of the decree of the District Judge, 
Gurdaspur, dated the 16th March 1923, 
reversing that of the Munsifi 1st class, 
Shakargarh, dated the 30th November 
1922. 

Lala Mehr Ghand Mahajan, for the 
Petitioner. 

JUDGMENT —The plaintiff mortgaged 
land to the defendant for Bs. 602. He alleges 
that the defendant paid only Bsi 492 out of 
that amount and sues to recover the balance 
of Ba. 110. The first Court passed a decree 
in his favour, but the District Judge on appeal 
has dismissed the suit on the ground that, in 
the absence of a contract, a suit for the reco- 
very of the unpaid balance of the mortgage- 
money does not lie. The plaintiff has applied 
for revision. 

The learned District Judge, in holding that 
such a suit is not maintainable unless there 
was a contract that the balance of the mort- 
gage-money was to be paid, appears to mean 


January 29, 1924. 
Present : —Mr. Kotwal, A. J. C. 


SAIK KASAM -Defendant— Appellant 
versus 

HAJI YUSUF KABIM ABU- -Plaintiff- 
Kespondent. 


Transfer of Property Act IV of 1882), 5 . 1C6, applic- 
ability of^ConUaetto the contrary— Notice to quti— 
One month* 8 notice— Notice, whether must expire with 
month of tenancy, 

/ Section 106 of the Transfer cf Property Act applies 
only when there is no oonlraot to the oontraiy. 

The rule as to notice ooutained in section X06 of 
the Tranefec of Property Act is applicable or inap' 
plioable as a whole. 


A oontraot stipulating for a month's notioe with- 
out any speoifioation of the time when the notice is 
to expire, is a ooDtr lOt to the oontraiy within the 
meaning of section ICO of the Transfer of Property 
Act and in such a case it is not necessary that the 
^otioe should expire with the month of the tenanoy. 
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DINA SINQH V. JAMAL SINGH 

Appeal against the deoroe of the Additional 
District Judge, Amraoti, dated the 16th Juno 
1922, in Civil Appeal No. 53 of 1922. 

Mr. JB- B. Jaywantt for tlie Appellant. 

Mr. D. T, Mangalmurii^ for the Eespondent. 

JUDGMENT- -This appeal is not pressed 
80 far as the decree for possession of the house 
is concerned. It is contended that as the last 
notice, dated the 18th Decembei 1920, did not 
expire at the end of a mouth of the tenancy 
as required by section 106 of the Transfer of 
Property Act it was invalid and the tenancy 
not having terminated the plaintiff could not 
ask for an enhanced rent. As at present advised, 
I am inclined to hold that section 106 has no 
application to this case for it applies only 
where there is no contract to the contrary. In 
this case there is a contract to the contrary 
for the lease provides for a month’s notice 
being given before the defendant could be asked 
to vacate. It is contended that the contract 
modifies the rule in section 1011 only as regards 
the length of the notice and not as regards 
the provision that the notice should expire 
with the month of the tenancy. In my 
opinion, this provision is an indivisible part of 
a single rule embodied in section 106 and the 
rule must be applicable or inapplicable as a 
whole where there is any contract to the con- 
trary. A contract for a month’s notice with- 
out any specification of the time when the 
notice is to expire is a contract to the contrary 
of the rule in section 106. The notice here was 
in accordance with the terms of the contract 
and was valid. The appeal fails and is dis- 
missed with costs. 

Z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 4 of 1923. 
January 26, 1924. 

Present : — Mr. Hallifax, A. J. 0. 

DINA SINGH AND OTHEKS- Defendants— 
Appellants 
versus 

J AM ALSINGH— Plaintiff— Respondent. 

Mvetso' possessions Invalid titles effect of ^Transfer 
of Property ' Act {IV of 188^), «. 106 — Landlord and 


tenants Agreement to vacate at specified time^Notioe 
to quit, whether nectssary^Tenafi holding overt who is 
^Dissent of landlord. 

PoABesBioQ foe tweleve yeaia ot any other period 
prenoribed by the law on an invalid title oannot per- 
fect anything but that title. 

Where a tenant agrees to gWe up posseasion at a 
partioalar time, he is not entitled to a notioe to quit 
under eeotion 106 of the Transfer of Property Act, as 
that section has no applioability to such a ease. 

There must be absence o! both assent and dissent 
on the part of the landlord to oonstitute a tenant, a 
tenant on suCferanoe or as one holding over.^ Where 
there is express dissent by the landlotd, for inatanoOf 
by refusal to accept rent, the tenant oannot claim to 
be holding over. 

Appeal against the decree of the District 
Judge, Bhandara, dated the 6th October 1922, 
in Civil Appeal No. 36 of 1922. 

Mr. M, B. BobiUt for the Appellants. 

Mr. P. A, Pandit t for the Respondent 

JUDGMENT- —The deed of lease which 
has been excluded from evidence because it 
was unregistered had in any case to be ex- 
cluded for the still more cogent reason that it 
did not bear upon any matter in issue. The 
plaintiff alleged that the defendants had held 
two villages of his on a lease executed in 1903 
of which the term expired in June 1910. The 
defendants not only failed to deny this, but 
put forward many pleas each of which is an 
assertion of its truth. The foot stated by the 
plaintiff was, therefore, not in issue at all, and 
we are no more oonoerned with the question 
of whether the lease-deed was registered or 
not, or whether the lease was invalid for any 
other reason or not, than we are with the 
validity of some other transaction outside the 
case. 

That alone would defeat the contention 
raised in this Court for the first time, that 
the suit was barred by time. But the con- 
tention is itself entirely without substance in 
spite of its false appearance of ingenuity. 
Possession for twelve years or any other 
period prescribed by the law on an invalid 
title cannot perfect anything but that title. 
Here the defendants not only never asserted 
at any time that they were perpetual lessees, 
but have steadily asserted all through this 
suit and in all their applications to be made 
something of the sort by the Deputy Com- 
missioner that they were not. 
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DHARAM SINGH t;. NAND SINGH 

The only other contention urged in appeal 
is that the defendants were lessees from year 
to year under section 106 of the Transfer of 
Property Act, and could not, therefore, be 
evicted without the formal notice proscribed 
by that section. There is, however, in this 
case, as they have admitted, a very distinct 
contract to the contrary in the lease, in 
which they agreed to give up possession in 
June 1910. There is no question here of 
their being tenants holding over ” or 
tenants on sufferance. That requires the 
absence of both assent and dissent on the 
part of the landlord, and ho has proved his 
express dissent from the beginning very 
clearly by the fact that he has refused to 
accept any lease- money since 1910. The 
appeal will bo dismissed and the appellants 
must pay all the costs throughout. 

Z . K. Appeal dismissed . 

LAHORE HIGH COURT. 

MlSCBLLANEOaS SECOND ClVID APPEAL 
No. 861 OF 1923. 

November 19, 1923. 

Present ; — Mr. Justice Moti Sagar. 

DHARAM SINGH, Surety— Appellant 
versus 

NAND SINGH, Decree-holder, and 

ANOTHER— Rt SPONDENTS, 

Civil Procedure Code (Act V of 190*^), ss. 146— 
Executi n of decree ~~ Arrest of judgment-debtor ^Surety ^ 
eosteni of liability of ^Notice to surety^ whether ncc€s^ 
sary. 

A judgment-debtor who wae arreeted in execution 
of a decree wae produced before the Court and was 
released on giving security. The surety undertook 
to pay the decretal amount if the jadgineni-debtor 
failed to make an application for insolvency within 
one month, or if the surety failed to produce him in 
Court when called upon to do eo ; 

Held (1) that Ihe surety was not released from lia- 
bility merely on the judgment-debtor diing an appli- 
cation for insolvenoy within time and that he wag 
also bound to produce the judgment-debtor in Court 
when called upon to do eo : 

(9) that before the deeree oould be ordered to be 
executed against the surety, the latter must be called 


upon to produce the judgment-debtor in Court, and 
it was only on his default that the surety would be- 
come liable under the bond. 

Miscellanoous second appeal from the order 
of the District Judge, Amritsar, dated the 4th 
March 1923, affirming that of the Subordinate 
.Judge, 1st class, Amritsar, dated the 13th 
January 1923, sotting aside the order passed 
by the Subordinate Judge, 1st class, Amritsar, 
on the 25th August 1922. 

Mr. Jai Gopal Sethi, for the Appellant. 

Lrtla Badri Das, R. B., for the Respond- 
ents. 

JUDGMENT. —The following are the cir- 
cumstances of this case. One Jawahar Singh 
was arrested in execution of a decree for 
money. [le was brought before the Court 
under section 55 of the Civil Procedure Code, 
and expressed an intention that he would 
apply to be declared an insolvent. The appel- 
lant Dharm Singh offered to stand surety, and 
on the 10th of April 1922 filed a security-bond 
to the effect that the judgment-debtor would 
apply within one month to be declared an 
insolvent, or that ho would settle up with the 
decree-holder within this period. This security- 
bond was considered insufficient by the pre- 
siding Judge as being not in accordance with 
the provisions of section 55 of the Civil Pro- 
cedure Code, and the statement of the surety 
was recorded. In this statement the surety 
gave an undertaking that the judgment-debtor 
would make the necessary application within 
one month, or that he would come to a settle- 
ment with the decree- holder, and that, if 
neither of these two things was done, be (the 
surety) would be liable for the whole of the 
decretal amount. He further stated that he 
would produce the judgment debtor in Court 
and that if ho would not do so, he would then 
also be liable to pay the whole of the decretal 
money to the decree-holder. On the 10th of 
May 1922 the judgment-debtor did make an ap- 
plication to be declared an insolvent. This was 
fixed for a hearing for the 6th of June 1922. 
On that day the insolvent was present in Court, 
and it was ordered that notices should issue to 
the creditors for the 11th of July 1922. On the 
11th of July 1922 the insolvent was absent, and 
on the 25th of August 1922 the decree-holder 
applied to the executing Court that the decree 
bo executed aga nst the surety. This applica- 
tion was rejected by, the executing Court in 
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the first instaDoe, but the order was set aside 
on review and the decree ordered to be execu- 
ted against the surety. An appeal against this 
order was preferred to the District Judge but 
dismissed on the 14th of March 1923. It is 
against this order that a second appeal has 
been preferred to this Court. 

Three contentions have been raised by 
Mr. Sethi on behalf of the appellant First, 
it is contended that no undertaking had been 
given by the surety that he would produce the 
judgment-dehtor in Court after the latter had 
filed his application to he declared an insol- 
vent. It is argued that the application for 
insolvency was filed within time and that the 
surety was consequently released from his 
liability. I am unable to agree in this con- 
tention. There is no doubt that in the 
security-bond there was no condition to the 
effect that the surety would also produce the 
judgment-debtor in Court when called upon to 
do so, but this security was considered insuffi- 
cient probably because it did not comply with 
the provisions of section 55 of the Civil Proce- 
dure Code, and fresh security was, therefore, 
demanded. From the statement which the 
surety gave before the Court immediately 
after the rejection of the security-bond, it is 
clear that he made himself liable, for two 
things (1) that the judgment-debtor would 
file a petition in insolvency within thirty days 
or that he would come to a settlement with 
the decree-holder, and (2) that he would also 
produce the judgment-debtor in Court when 
called upon to do so. This undertaking was 
strictly in compliance with the provisions of 
section 55 of the Civil Procedure Code, and I 
do not, therefore, see how it can be argued 
that the surety was released from his liability 
merely because an application for insolvency 
was filed within time. Under the law as it 
now stands and, according to the undertaking 
given by the surety, he was bound to produce 
the judgment-debtor when called upon by the 
Court to do so, and be is not releas^ from his 
liability by the mere filing by the judgment- 
debtor of a petition in insolvency. 

The next point argued was, .that there was 
nothing on the record to show that the surety 
was ever called upon to produce the judgment- 
debtor in Court after the latter had failed to 
appear on the 11th of July 1922. This con- 
tention, in^my^opinion, has force and must be 


allowed. Section 55 (4) of the Civil Procedure 
Code provides that the judgment-debtor may 
furnish security for his appearance in Court 
when called upon to do so. In the present 
case there is no order by the Court that the 
judgment-debtor should be produced. In these 
circumstances, I do not think that the Court 
was justified in ordering the decree to be ex- 
ecuted against the surety. Even under section 
145 of the Civil Procedure Code, under which 
action was now sought to be taken against the 
surety, it is necessary that notice should have 
been given by the Court to the surety why 
the decree should not be executed against 
him. No such notice appears to have been 
given and the order, therefore, cannot be 
sustained. 

Lastly, it was argued that the decree-holder 
was not entitled to proceed both against the 
surety as well as against the judgment-debtor 
and that now, as the judgment-debtor has 
also been re-arrested in execution of the decree, 
the surety should be considered to have been 
discharged. It is unnecessary to give any 
finding upon this point as I am clearly of 
opinion that the appeal should succeed in view 
of my finding on the second question, namely, 
that the surety was never called upon to pro- 
duce the judgment-debtor in Court and that 
no notice was given to him as required by sec- 
tion 145 of the Civil Procedure Code. 

1 accordingly accept the appeal and, set- 
ting aside the order of the learned District 
Judge, remand the case under Order XLI, 
rule 23, Civil Procedure Code, to be decided 
in accordance with law. 

z, K. Appeal accepted. 
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EAST INDIAN RAILWAY CO. 1>. SIB PROSAD DTJTT BAI 


CALCUTTA HIGH COURT. 

Civil Rule No. 1083 op 1923. 
January 30, 1924. 

Present : — Mr. Justice Suhrawardy. 

BAST INDIAN RAILWAY, CO.-^ 
Petitioner 
versus 

SIB PROSAD DUTT RAI— Opposite 
Party. 

Railways Act (IX of 1910), m. 72, 76— Risfc Note 
Form B - 0 onsignment of goods for carriage — Loss of 
goods ••'Suit to recover valtie ^Burden of proof. 

Section 76 of the Railwaye Aot does not apply to 
oODtraotR llmitinff the liability of a Railway Company 
undet seotion 72 of the Aot. [p. 449. ooU. 1 & 2.] 

In a fliiit against a Railway Company to reooyer the 
value of goodfl oooAlgned to the Company tor carri- 
age under Risk Note Form B, the plaintiff mu<«t 
prote that the loss of the goods was due to the wil- 
ful negligence of the Company, [p. 449, ool. 2 ] 

Sheo Barat Ram v. The Bengal North Western Rail- 
toayCo- 16 fnd Can. 66 ;‘16 G. V. N- 766 ; The East 
Indian Railway Co. v. Kanak Behary Haidar^ 44 
Ind. Cas. 691 ; 22 0. W. N. 621 ; Smith Ltd. y. 
Great Western Railway (1922) 1 A. 0. 179 ; 91 L. 
J. K. B. 428 ; 27 Com. Oas. 247 ; 88 T. L. R. 369, 
followed. 

Revision against the order of the Munsif, 
Asansol. dated the 4th August 1923, in 
S. C. 0. Suit No. 786. 

Babu Mahendranath Boy, for the Peti- 
tioner. 

Babu Bemendranath Sen, for the Opposite 
Party. 

JUDGMENT. —In this case the suit was 
brought by the plaintiff against the East Indian 
Railway Company, for damages for loss of two 
tins of ghoe and for shortage in weight of other 
two tins. The latter part of the claim was dis- 
missed by the Court below. With regard to the 
claim for loss of two tins the Court below has 
given a decree to the plaintiff for Rs. 71-14-0 
and costs. The goods were consigned under 
Risk Note in form B. The learned Small Cause 
Court Judge bad held that, under section 76 
of the Railways Aot, 1890, the burden of 
proof as to whether the loss was not due 
to wilful negligence and how the loss occurred, 
was upon the Railway Company ; and as it did 
not adduce any evidence on the point he 
decreed the plaintiff’s suit. This is clearly 
wrong. Section 76 of the Railways Act does not 
apply to contracts limiting the liability of the 

0 1-57 


Railway Company under section 72 of the Aot. 
According to the Risk Note B, the plaintiff has 
to prove that the loss was due to wilful negli- 
gence of the defendant Company. This view 
of the law has been considered as hard ; but 
the consignor has entered into this bargain 
with his eyes open and for a clear advantage 
to himself, namely, much less freight. The 
wording of the Risk Note form B. as it stands, 
clearly throws the onus on the plaintiff; but if 
any authority is needed for this view it may 
be found in a number of oases two of which 
may be mentioned, here, viz. , the cases of 
Sheo Barat Ham v. The Bengal North Western 
Bailway Co. (1), and The East I. By. Co. v. 
Kanak Behary Haidar (2). The view taken by 
the Court below is undoubtedly wrong and 
cannot be supported. 

It is argued by Mr. Sen who appears for the 
plaintiff opposite party that it the duty of the 
defendant Company to prove how the loss was 
occasioned and whether it was due to any 
cause other than their negligence or the negli 
gence of their servants. Reliance was placed 
for this contention on the cases of The Central 
Indian Spinning A Weaving Co. v. 0. 1. P. 
Bailway Co. (8), and Ghelahhai Punsi v. The 
East Indian Railway Co, (4). There are some 
expressions in those judgments no doubt which 
lend support to this contention. But so far as 
this Court is concerned, the matter has been 
set at rest by the decision which I have refer- 
red to above. After the pronouncement of the 
judgment by the Bombay High Court, which 
seems to have taken a different view on this 
question, the House of Lords had occasion to 
consider this point in the case of Smith Ltd. v. 
Great Western Railway {6). There the note 
under which the goods were forwarded was 
similary worded as Risk Note B in this case. 
At page 183 of the report Lord Buckmaster 
expresses himself in these words: “ It is in my 
opinion a clause which throws upon the tra- 
der, before he can recover for any of the goods, 
the burden of proving in the ffrst instance that 
the loss sustained arose from the wilful mis- 
conduct of the Company's servants. It is 

(1) 16 Ind. Oas. 66 ; 16 0. W. N. 766. 

(2) 44 Ind. Oas. 691 ; 22 0. W N. 622. 

(1) 67 Ind. Oas. 162 ; 47 B. 156 ; 24 Bom. L. R. 
272 ; (1922) A. 1. B (B.) 46. 

(4) 68 Ind. Gas. 241 ; 28 Bom. L. R. 626 ; 46 B. 
1201. 

(ft) (1922) •! A. 0. 178 ; 91 L. J. K. B. 428, 27 
Oom. Oas. 247 ; 88 T L. R. 869. 
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perfectly true that this results in holding* 
that the apparent protection afforded to 
the trader is really illusory, i t practically 
gives him no protection at all, for it is often 
impossible for a trader to know what it is 
that has caused the loss of his floods between 
the time when ho delivered them into the 
hands of the Bailway Company’s servants and 
the time when they ought to have been deliver- 
ed at the other end of the journey. The expla- 
nation of the loss is often within the exclusive 
knowledge of the Railway Company and for 
the trader to be compelled to prove that it 
was due to wilful misconduct on the part of 
the Railway Company’s servants, is to call 
upon him to establish something which it 
may almost be impossible for him to prove. 
Nonetheless, that is the burden that he has 
undertaken and the question is whether in 
this case he has afforded any evidence which 
calls for an answer on the part of the Railway 
Company.’* In that case the plaintiffs only 
proved that they delivered certain goods to 
the Railway Company for carriage; and he 
further put in the correspondence between 
himself and the Railway Company refusing to 
give any information regarding the circum- 
stances within their knowledge associated with 
the loss of those goods. In those circum- 
stances, their Lordships of the House of 
Lords held that the plaintiff had completely 
failed to prove his case. I think that, under 
this authority, the question should be 
considered to have been finally set at 
rest. 

I have been asked by the learned Vakil for 
the opposite party to send the case back to 
the trial Court in order to enable him to 
adduce evidence for the discharge of the onus 
that lies upon him. I do not think that I am 
entitled to adopt that course. It does not 
appear that the plaintiff was prevented from 
adducing any evidence. No doubt, the view 
taken by the lower Court was in his favour 
but that is no ground for entitling a party at a 
subsequent stage when that view is found 
to be wrong, to adduce evidence in a accordance 
with the view held by a higher Court. I do 
not, therefore, think that I should accede to 
his request. 

The result is that this Rule is, made abso- 
lute, the decree of the Court below set aside 
and the plaintiff’s suit dismissed with costs. 


As the petitioner has succeeded in this Court 
he is entitled to costs of this Court. I assess 
the hearing fee at one gold mohur. 

Z. K. Buie made absolute. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1998 of 1920. 

January 16, 1924. 

Present: — Mr. Justice Broadway and Mr. 

Justice Zafar Ali. 

POHLO RAM AND OTHERS— Plaintiffs 
—Appellants 
versus 

SURJAN AND OTHERS — DEFENDANTS 

—Respondents. 

Punjab Tenanc'y Act (XVI of 1887), «. 69— Occu- 
pancy tenancy— Sutcemon— Collaterals Inter .^o rule 
applicable to whole blood whether excludes half blood. 

While sncoe^fllon to an ocoupanoy tenancy is go. 
verned by section 50 of the Tenancy Act the rights of 
tbe oolUterals inter sc would be governed by the re. 
levant tribal cr village ouatom, so that among them- 
selves tho.^6 related to the deoeasod in the whole 
blood may exclude thoae who are only related to him 
In half blood, [p 451, ool. 1 ] 

Mohru v. Mutsaddif 109 P. E. 18)4 (F. B.), follow- 
ed. 

Second appeal from the decree of tbe 
District Judge, Hoshiarpur, dated the 1st June 
1920, reversing that of the Munsif, 2nd class, 
Hoshiarpur, dated the 9th April 1920. 

Lala F aJcir Chanda for the Appellants. 

Mr. C. L. Mathur, for Lala Badri Das, R.B., 
for the Respondents. 

JUDGMENT — This is a second appeal in 
which the point for determination is whether, 
in tbe succession to an occupancy tenancy 
when the dispute is between collaterals, the 
whole blood excludes the half blood. It has 
been found by the learned District Judge that 
Ja^shi, through whom the plaintiffs' claim, 
was the son of Har Bhaj by one wife and 
Dasaundhi, Qanesba and Bnddhu were the 
sons of Har Bhaj by another wife. It has also 
been found that, on the death of Har Bhsj, 
Jaishi succeeded to a larger share of the estate 
on tbe ground that the succession was then 
governed by the rule of Chundawand. Buddha's 
line has died out and his widow, MuearnnkU 
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Sawarno, havinj^ died in 1916 succession to 
bis share has opened out and the descendants 
of Dasaundhi and Ganesha claim to exclude 
the descendants of Jaishi on the ground that 
they, the plaintiffs, although collaterals, are 
more remotely related to Buddhu and his 
sons, owing to their being of the half blood, 
than are the defendants who are descended 
from Buddha’s full borthers. 

Mr. Fakir Chand on behalf of the appel- 
lants has urged that section 59 of the Tenancy 
Act governs the succession and that, under that 
section, there is no difference such as is claim- 
ed in the present case. Section 59 of the 
Tenancy Act lays down the rule of succession 
and under it, admittedly, the plaintiffs and 
defendants, as collaterals, are entitled to 
succeed. In support of his contention ho 
referred us to Wali Muhummad v. Manain Bi 
(1) Ai%ha Bihi v. Aziz ud din (2). in Wali 
Muhammad v. Mariam Bi (1) the sister of 
a deceased male owner claimed to be the heir 
under Muhammadan Tjaw. It was held that 
succession to the occupancy tenancy was 
governed by soction 59 and was in no way 
controlled by Muhammadan Law and, there 
fore, it was the deceased’s widow who should 
succeed. In Aisba Bibi v. Aziz ud<hn (2) 
it was held that succession to occupancy 
land is governed by the provisions of 
section 59 of the Punjab Tenancy Act and 
not by custom applicable to the parties or hy 
their personal law. In the view promulgated 
by these two decisions we concur. At the 
same time, we are in agreement with the 
remarks made in a Full Bench decision 
reported as Mohru v. Muisaddi (3), where 
it was remarked that while succession 
to an occupancy tenancy was governed 
by section 59 of the Tenancy Act the 
rights of the collaterals inter se would 
be governed by the relevant tribal or 
village custom. In other words, while the 
succession is regulated by soction 59, it is dear, 
and indeed Mr. Fakir Chand admits, that the 
more remote collaterals would be excluded by 
the nearer ones. 

In the present case wo sec no reason to 
differ from the Court below in thinking that 

(1) 59 F. B. 1903 ; 102 P. L. R. 1906 ; 80 F. W. B. 

1906. 

{%S 6 lad Oaa 946 ; 50 P. R 1910 ; 131 P. L. B. 
1910 1 74 P. W. B. 1910. 

(S) 109 P R. 1B94 (F. D.). 


the whole blood are more nearly related to 
Buddhu and his deceased sons than are the 
descendants of Jaishi who belong to the half 
blood. The appeal, therefore, fails and is 
dismissed witii costs. 

/. K. Appeal Dissmtssed, 


LAHORE HIGH COURT. 

Civil Appeal No. 426 of 1920. 

December 11-^, 1923. 

Preneni: — Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

Malik SEER MUHAMMAD KHAN — 
Plaintiff -Appellant 
versus 

Malik DOST MUHAMMAD KHAN and 
OTHERS— Defendants —Respondents. 

Custcm^Ahaiatioii^Tiwanas of Shahpur District 
'—Unrestricted poioers entry m, value 

oi—- Evidence Act (I oi 18^2) s. 65 (gf) Abstract from 
register of mutations to prove eustomt admissibility of. 

TiWfknas of the Shahpar Didtriot have an uncee- 
tloted right of alienating their anoestral property. 

The record of a ouRtom in a ulars entry 

IS the mo^t valuable evidence in eut^port of the cue* 
tom recorded, [p. 452, ool 2; p. 458, ool. l.j 

An abstract ftom mutation records showing the 
number of alUnatfons of Und which have taken 
place in a particular tribe is aduiissible in evidence 
under s. 05 (g; of the Evidence Act m order to prove 
that members of that tribe have unrestricted powers 
of alienation, [p. 453, ool 1.] 

Dalgobind v. Badri Frasad, 74 Ind. Cas. 449 ; 45 A. 
413; 2] A. L. J 6*8; A. I. R. (P. C.) 7l) ; 9 

O. & A li K. (P. 0.) 681 ; 26 O C. 217 ; 45 M L. J. 
289 ; 88 0. Ii. J. 802 : (1023) M. VV. N. 793 ; 8S M. 
L. T. 317 ; 10 O. L. J. 803 (I‘. C.), followed. 

Appeal from the decree of the Senior 
Subordinate Judge, Shahpur, dated the 3rd 
December 1919. 

Mr, M. L. Pun, for the Appellant. 

Mr. Kanwar Dal ip Singh, for Mahtah St^igh, 
Respondent. 

JUDGMENT^ Oiaftfc Dost Muhammad 
Kuan, a Tiwana, sold on tlio 29th August 
1916 some agricultural land and a AidcAi house 
with an open site attached to it to Mehtab 
Singh, an Arora by caste. The land is situated 
in Mauza Nurpur and the house with the site 
attached to it is situated in the village of 
Mitha J'iwana. The property is admittedly 
ancestral in its oharactor. The present suit 
was instituted by Shor Muhammad Kban, 
minor son of Malik Dost Muhammad Khan, 
through Maltk Muhammad Musaffwr Khan 



463 


lllDIAK OASlfiS 


[1924 


SH£B MUHAMMAD KHAN V, DOST MUHAMMAD KHAN 


his grandfather, for a doolaration that the 
alienation would have no efifeot on his rever- 
sionary rights after the death of the alienor 
because there was no consideration and neces- 
sity for the alienation. The vendee and the 
vendor were impleaded as defendants in the 
suit. Both of them hied written statements 
resisting the suit on the main ground that the 
Tiwanas of the Shahpur District had an un- 
restricted right of alienating their property. 
They also pleaded that consideration had 
passed and that there was necessity. Upon 
this pleading the trial Court struck two 
issues, namely, (1) whether by the customary 
law of the Tiwanas generally or of the parties 
(plaintiff and bis father) in particular an owner 
holding ancestral property has unrestricted 
power to alienate such property ? and (2) 
whether the alienation in dispute was made 
for valid necessity and consideration ? 

The burden of proving the alleged special 
custom was rightly placed upon the defen 
dants. It appears that beyond filing a jawah 
dawa the vendor Dost Muhammad Khan took 
no farther interest in the defence of the suit. 
The vendee, however, produced evidence in 
support of the alleged special custom. The 
trial Court held that the vendee had satisfied 
the onus placed upon him and bad proved the 
existence of a custom among the Tiwanas of 
the Shahpur District which entitled a Ttwana 
proprietor to alienate his property without any 
restriction or limit. The suit was necessarily 
dismiss^. 

The plaintiff has preferred this first appeal 
againt the decision of the learned Senior Sub* 
ordinate Judge, and we have been taken through 
the evidence by the Counsel on both sides. 
We have to decide whether, with reference 
to the evidence on the record, the decision of 
the Court below is correct. 

In the arguments before the Court below 
Counsel for the defendaot*veudee divided the 
evidence under three heads, namely (a) entries 
consisting of statements of the maltks of the 
villages Mitha Tiwana, Nurpur and Ukhil 
Mohla made in the wajib ul-arz of 18d3 to 
say that they bad unrestricted power to 
alienate ; (6) innumerable sales that have 
taken place in Mitha Tiwana itself since the 
advent of the British rule without any contest 
on the part pf e&thpr sbns or other ctoHaterals; 


(c) a judicial decision by Mr. Martineau, Dis- 
trict Judge, dated 10th April 1917, holding 
that Sheikh Tiwanas of the Ukhli Mohla 
village had unrestricted power of alienation. 

Besides the above class of evidence, a num- 
ber of witnesses were also called on behalf of 
the defendant-vendee to prove the alleged 
custom. The trial Court did not attach much 
importance to the statements of those witnes- 
ses and preferred to base its judgment on the 
consideration of the documentary evidence 
alone. In our opinion, the oral evidence on 
behalf of the defendant vendee, though not so 
precise and clear as it ought to have been, 
does go to prove that there have been many 
tales and mortgages by Tiwanas^ and there has 
not been a single instance in which any of 
those alienations have been contested. It is 
true that the evidence of these witnesses is 
not specific on the point as to whether the 
property about which these alienations were 
made were ancestral or non- ancestral. Yet 
taking the oral evidence along with the fard 
prepared from mutation records in respect of 
a large number of sales and mortgages we 
can come to no other conclusion than that the 
properties dealt with must, to a large extent, 
have been ancestral. 

Now, coming to the documentary evidence 
itself, there can be no possible doubt that the 
view taken by the learned Senior Subordinate 
Judge is strongly supported by it. The entry 
in the wajib-ul-arz of 1863 was criticised by 
Mr. Mukand Lai on the ground that it was 
not a record of a custom but a record of con- 
tract only and that it had ceased to have any 
effect after the Settlement during which the 
wajib-ul-arz was prepared, especially as the 
defendant had not produced copies of the 
wajib ul-arz of the later Settlements. In our 
opinion, there is no force in the criticism 
advanced by the learned Counsel. A careful 
perusal of the wajhh-uTarz of 1863 shows 
that the entry was intended to be a record of 
custom. That being so, a presumption of 
correctness exists in favour of this entry. 
Their Lordships of the Privy Council in the 
case of Balgobind v. Badri Prasad (1) observed 
" that the record in a wajib-uUarz of a custom 

(1) 74 Ind. Osi. 449 ; 45 A. 413 ; 91 A. L. J. 678 ; 
(1993) A. I. E. (P. 0 ) 70; U 0. & A. la. B. (P.C.) 681 ; 
98 O. 0. 917 : 46 M. L. J. 9H9 ; 38 0. L. J. 809 ; (1998) 
M.W.N. 799 J 8*3 M.Ii.T 817 ; 10 0. U h Bb8 (P.O.). 
folloWiia. 
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was the most valuable evidenoe of the 
oustom**’ This being so, it rathet lay upon 
the plaintiff to rebut the evidanoe of custom 
as contained in the wajih ul-ars. If there was 
any variance in the entry in the wajib-uUarz 
of subsequent Settlements, we have no doubt 
the plaintiff would have obtained copies and 
produced them. The natural conclusion is that 
wajib-ul-arz of subsequent Settlements did not 
contain anything in favour of the plaintiff or 
against the entry contained in the wajtb-ul-arz 
of 1863. 

The next piece of documentry evidence is 
the judgment of Mr. Martineau in the case of 
Sher Bahadur v. Ghulam Muh immad printed 
at page 4 of the supplementary paper book. 
The learned Judge in that case upon the 
evidence held that the Sheikh Tiwam appeared 
to be included in the category of miscellaneous 
Musahnan tribes and thus not necessarily 
bound by the custom applicable to agricul- 
turists. That case related to village Ukhli 
Mohla and the present suit relates to property 
situated in village Nurpur and Mitha Tiwana. 
But the parties in that suit as well as in 
this suit were TtwanaSt and it appears from 
the general trend of the evidence, both oral 
and documentary, that the Tiwcvnas of the 
District of Shahpur are governed by similar 
customs. An abstract from the mutation re- 
cords was prepared by the Naib Sadr Kanungo 
and was produced before the Court below. In 
that abstract the total number of alienations 
by sales and mortgages made by the Tiwana 
tribe were 364 out of which 84 were mortgages 
and 270 sales. Mr. Mukand Lai objected to this 
piace of evidence on two grounds (1) that the 
fard was not admissible in evidence and (2) 
that the entries contained in the fard could 
not he looked at as the copies of the mutation 
orders had not been produced. He relied on 
the provisions of sections 76 and 77 of the 
Evidence Act and contended that the entries 
of public documents could be proved only by 
the production of certified copies. In our 
opinion the fard produced appropriately comes 
under clause ((/) of section 65 of the Evidence 
Act which provides that, when the original 
consists of numerous accounts or other docu- 
ments which cannot conveniently be examined 
in Court, and the fact to be proved is the 
general result of the whole collection, secon- 
den:y evidence may be given by producing an 


extract. This is what exactly happened in this 
case. An examination of the vernacular record 
shows that the original files of the mutation 
records were not sent by the revenue 
authorities on the ground that there was a 
specific rule on the subject which prohibited 
their transmission. The Court then directed 
the Naib Sadr Kanungo to prepare an extract 
and produce it before it. In our opinion the 
fard in this case is a very valuable piece of 
evidence. It was argued by Mr. Mukand Lai 
that no value can be attached to this list of 
alienations without showing that they were 
never challenged. The oral evidence of the 
witnesses clearly shows that no alienations 
either by way of sale or mortgage had ever 
been challenged. In our opinion the defendant 
has established the custom alleged. We 
accordingly affiirm the decision of the Court 
below and dismiss the appeal with costs. 

Z. K. Appeal dismissed 


LAHORE HIGH COURT. 

First Civil Appkal No. 125 op 1920. 

November 29, 1923. 

Present : — Mr. Justice Broadway and 
Mr. Justice Abdul Baoof. 

JHANDA SINGH AND OTHERS— Plaintiffs 
Appellants 
versus 

SADIQ MUHAMMAD and others— 
Dependants— Respondents. 

Civil Procedure Code {Act V oj 1908) «. 99, O. XVU 
rr. % Adjournment granted at n quest o/ plaintiff 
^Dejault on adjounud date-- Procedure ^ArgumefUs^ 
failure to hear ^Irregularity. 

Where an adjournment is granted at the request 
of the plain lifi and the plain tifi faiL io appear on 
the adjourned date, the Court is entitled to proceed 
under 0. XV il, r. 3 of the Civil Prooedure Code and 
is not bound to proceed under r. *i of the Order, 
[p. 455, ool. 2.] 

Case-law disousaod. 

After the evidenoe in a ease had been recorded an 
adjournment was granted at the request of the plain. 
tifi to enable hie Counsel to appear and argue the 
ease. At the adjourned hearing Counsel lor the 
plaintiff did not appear and the Court proceeded to 
dispose of the suit under O- XVII, r. 8 of the Civil 
Procedure Code and eventually dismissed it ; 

Held (1) that the Court was entitled to ptooeed 
under 0. XVll, r. 8 of the Code and was not bound 
to yirodied undef mid 2 bl the Otded. 8.] 
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(2) that in any oate. the mere omUBion to hear 
argamenta amounted only to an irrigularUy wbioh 
waa covered by aeotion 99 of the Civil Procedure Code, 
[p. 456. col. 2.J 

8h*r Khan v. Bahadur Shalu 91 P. R. 1S04 ; 6 P. 
Ii. l{. 1905, diatiogai.^hed. 

Appeal from the decree of the Senior 
Subordinate Judge, Montgomery, dated the 
26th May 1919. 

Lala Kanshi Bam^ for the Appellants. 

Diwan Mehr Chand and Lala Harcharan 

Das Kumar, for the Respondents. 

JUDGMENT 

Baoadway, J. — The plaintiffs in this suit 
sought to obtain a decree for possession of 
certain properties which belonged to one 
Ganda Singh. It was alleged that Ganda 
Singh had died forty years previously and had 
been succeeded by his widows Musammat 
Sukhan and Musammat Budhan who had 
been alienating portions of the property. 
Musammat Sukhan had died 11 years heforo 
suit and had been succeeded by Musammat 
Budhan who bad died some six months prior 
to the institution of these proceedings. 
The alienees of the two widows or their 
legal representatives were also impleaded. 
The defence set up was that the plaintiffs 
were not related to Ganda Singh and that 
even if they were related the property in ques- 
tion was not ancestral qua them. The neces- 
sary issues were struck and the parties pro- 
ceeded to lead their evidence. The plaintiffs 
closed their case after which the defendants 
closed theirs and a date was fixed for argu- 
ments. the date being the 20th of May 1919. 
On that date Mr. Mohan, Lai one of the 
Vakils who had been conducting the case for 
the plaintiffs, appeared in Court with an 
application in which it was alleged that it was 
the intention of the plaintiffs to apply for a 
transfer of the case and asked for an adjourn- 
ment. The Senior Subordinate Judge postponed 
the case for the ^Ist May 1919 directing the 
payment of certain costs to the Counsel for 
the other side. Mr. Mohan Lai then stated 
clearly that the senior Counsel was engaged in 
a case in the Sessions Court on that date and, 
therefore, the case could not be argued but 
they could argue the next day. Request also 
was made that the costs should not be award- 
ed. Tlie case was thereupon adjourned to 
2lBt of May 1919 for arguments, the question 
of costs being left open for re-consideration. 
On the 21st of May 1919 an aptHicffttidh for an 


adjournment was filed in Court by one of the 
plaintiffs who, however, failed to appear when 
the case itself was called on. Mr. Mohan 
Lai when asked to argue the case, declined to 
do so saying that he had not been engaged to 
argue the case. When the senior Counsel was 
specially sent for and asked to proceed with 
the arguments he said that he had withdrawn 
from the case a long time ago and did not 
wish to appear. The Court thereupon, after 
recording these facts, decided to act under 
O. XVn, r. 3 of the Civil Procedure 
Code and proceeded to judgment which was 
pronounced on the 26th of May 1919. The 
case was disposed of after an elaborate dis- 
cussion of the merits and the plaintiffs' suit 
was dismissed. 

The plaintiffs have now come up 
to this Court in appeal and on their 
behalf we have heard Mr Kanshi Ram. 
It has been argued before us that the Court’s 
order under O. XVII, r. 3 of the Civil 
Procedure Code was illegal and that, therefore, 
the suit should be remanded in order that the 
Court should proceed iu accordance with law. 
Under O. XVII, r. 3 where any party to a 
suit to whom time has been granted falls 
to produce his evidence, or to cause the at- 
tendance of his witnesses or to perform any 
other act necessary to the further progreos of 
the suit, for which time has been allowed, the 
Court may, notwithstanding snoh default;, pro- 
ceed to decide the suit forthwith. In the pre- 
sent case the adjournment from the 20th May 
to the 2l8t was made at the request of the 
plaintiffs acting through their Counsel. It is 
clear from the record that Lala Mohan La), 
Vakil for the plaintiffs, stated that the case 
could be argued on the next day. the senior 
Counsel being engaged on that day — the 20bh 
of May 1919 —in the Court of Session and the 
adjournment was specifically granted by the 
Court, the order being that " in any case the 
arguments shall be heard tomorrow. " In these 
oiroumstances, I am of opinion that O. 
XVII, r. 3 of the Civil Procedure Code was 
applicable and empowered the Court to dispose 
of the case on the merits as has boon done. 

It has, however, boon contended that, inas- 
much as on the 21st of May 19 19 there was 
a default on the part of the plaintiffs and as 
tfagat default would have brought the case 
within the purview of r. 2 of O. XVII 
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the suit should have been dismissed in default 
undert bat rule and not under rule 3. Mr. 
Kanshi Ram referred to a ease Murli Dhar v. 
Duni Chand (1) and to Ghandramathi 
Ammal v. Narayanasami Iyer (2) and 
Prativadi Bhayan Karan Pichamma v. 
Kamisetti SreeramuUi (3). In reply to Mr. 
Mehr Ghand’s arguments he also referred to. 
Phul Koer v. Hashmat Ullah Khan (4). The 
position in Madras is somewhat peculiar. 
Ghandramathi Ammal v. Narayanaeami 
Iyer (2) does to some extent support Mr. 
Kanshi Barn’s contention. It is, however, 
opposed to Naganada Iyer v. Krishnamurli 
Aiyar (6). In Prativadi Bhayan Karan Pich- 
amma V. Kamisetti Sreeramuln (3) Wallis, 0. 
J. , differed from the view taken by his brother 
Judges and came to the conclusion that 
Ghandramathi Ammal v. Narayanasami 
Iyer (2) went too far when it laid down that 
rules 2 and 3 must be read as mutually ex* 
elusive. This opinion is of considerable 
weight • inasmuch as Wallis. 0. J., was a party 
to Ghandramathi Ammal v. Narayanasami 
Iyer (2). In the Lahore case Mr. Justice Abdul 
Baoof has clearly held that an order under 
O. XVII, r. 3 of the Civil Procedure Code 
can be made in the absence of the party to 
whom time has been given, a view in which 
I fully concur. 

On the other liand, Badam v. Nathu Singh 

(6), Mariaunissa v. Bam Kalpa Gorain (7), 
and Enatulla v. Jihan Mohan Boy (8) were 
referred to by Mr. Mohr Chand. In 
Mariaurissa v. Bam Kalpa Gorain (7) it was 
held that the scope of section 157 (now r. 2, 
O. XVII was distinct from that of section 158 
(now r. 3, O. XVII) but that the Court 
could act under section 158 even though 
the parties were absent if the requirements 
of that section were otherwise fulfilled and 
there wore materials on the record on which 
the Court could pronounce judgment. The 

(1) 69 Ind. 0a<*. 368; (1923) A. 1. B. L. 381. 

(3) 5 Ind. Caa 33; 83 M. 341; 19 M. L. J. 760 ; 7 
M L. T. 869. 

iS) 48 Ind. Oaa. 566 ; 41 M. 386 ; 94 M. L. J 34 ; 
38 M. L. T. 1 ; (1918) M. W. N. 93 (F. B.). 

(4) 39 Ind, Gas. 558; 87 A. 460 at p. 463; 18 A. L. 
J. 679. 

(6) 6 Ind. Oaa. 388; 84 M. 97; (l910) M. W. N. 
318; SO M. Ii. J. 6j6; 8 M. L. T. 60. 

(6) 36 A. 194. 

(7) 84.0. 286; 6 0. L. J. 360. 


decision in Enatulla v. Jihin Mohan Boy (8) 
went a little further and it was there 
held that where an adjournment was 
granted at the instance of a party for the 
purposes stated in r# 3 and there were 
materials enabling the Coui t to decide the 
suit it must act under r. 3 and not under 
r. 2. Badam v. Nathu Singh (6) is to the 
same effect and Phul Koer v. Ilashmat ullah 
Khan (4) does not in any way weaken 
tho force of the earlier ruling inasmuch 
as the facts were different. In the latter 
case the adjournment had not been grant* 
ed at the instance of one of the parties. 
I, therefore think that the Court could act 
under r. 3 but in any event it seems to me 
that tho Court in disposing of the case acted 
perfectly rightly. The entire evidence in the 
case had been recorded and parties had dosed 
their respective cases ; a date for arguments 
had been fixed; the time had been extended at 
the instance of one of the parties and on the 
failure of that party to put in an appearance, in 
my opinion, the Court was perfectly justified 
in proceeding to dispose of the case on the 
merits. 

The only other question referred to at tho 
bar was as to the relationship of the appellants 
to Granda Singh. Tho evidence on this point 
consists of tho testimony of three witnesses 
(P. W. 7) Kesar Singh, (P. W. 10) Labh Singh, 
and (P. W. 11.) Ladha Singh, The first two 
witnesses are related to each other and 
the statements of all clearly show that 
they know nothing personally about the 
relationship of the parties. Kesar Singh is 
unable to remember the names of persons 
actually living although he professes to be 
able to know the names of persons who 
must have died when he was a child. Labh 
Singh attributes his knowledge to Jhanda 
Singh, plaintiff, as also does Ladha Singh. In 
these circumstances, I agree with the view 
taken by tiie Court below and hold that the 
relationship has not been proved The suit 
has, therefore, been correctly decided and I 
would dismiss the appeal with costs. 

Raoof, J. — I agree. The (acts as disclosed 
in the case leave no doubt on the point that 
the Court below was justified in deciding the 

(8) 39 Ind. Oaa. 769 ; 41 0. 956 ; 18 C. W. N. 776; 
19 0. L J. 686. 
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oase ont lie materials on the record. Look at the 
case from any point of view you like and you 
an come to no other conclusion If the decision 
be treated as coming under r. 3 of O. XVII 
of the Civil Procedure Code, then there can bo 
no doubt that the Court was justified in pro- 
‘ ceeding to decide the suit forthwith. As 
pointed out by my learned brother, evidence on 
both sides had been completed and all that was 
necessary was to decide the case. The Court 
fixed the 20th of May 1919 for arguments. 
On that day a petition was presented on 
behalf of the plaintiffs for the adjournment of 
4ihe hearing of the arguments on the ground 
that an application for the transfer of the 
suit from the Court of the learned Senior 
Subordinate Judge was to be made. In addi- 
tion to this petition, Lala Mohan Lai, one of 
the learned Vakils who appeared for the 
plaintiffs, made the following statement : — 

Lala Badha Eishen is engaged in a case 
in Sessions Court to-day. We cannot 
argue to-day. Wo can argue to-morrow, 
but I will request that no costs should be 
awarded, because the Counsel who is to 
argue is busy in the Sessions and cannot 
find it possible to come to-day.*’ 

I have referred to this statement of the 
learned Vakil especially for the reason that Mr. 
Kanshi Ram, the learned Vakil for the appel- 
lants, has contended that r. 3 of O. XVII 
of the Civil Procedure Code did not strictly 
apply to the facts of the present case 
inasmuch as time had not been granted to the 
plaintiffs at their request for the purpose of 
performing any act necessary for the further 
progress of the suit. In support of this con- 
tention he relied upon the statement in the 
petition of the 20th of May 19 19 and argued 
that in that petition it was stated that the 
adjournment was required for the purpose of 
making an application for transfer. That was 
only one ground on which the adjournment 
was asked. The real object, however, was to 
get an adjournment for putting forward an 
argument on behalf of the plaintiffs. However, 
the statement of Lala Mohan Lai, the learned 
Vakil, removes all doubt on this point. He 
said we can argue to-morrow. " This clearly 
indicates that he requested the Court to grant 
time for arguments till ** to morrow. ** It, 
therefore, follows that time was granted 
to the plaintiffs at the request of their 


Vakil, Lala Mohan Lai, for the purpose o 
advancing arguments in favour of their case 
Thus, both the requirements of r. 3 were 
fulfilled, namely, the adjournment was grantee 
at the request of a party and for the purpose 
of doing an act for the further progress of the 
suit. Now, r. 3 provides : “The Court may, 
notwithstanding such default, proceed bo decide 
the suit forthwith.” This is what the Court 
has done in this case. Although the plaint- 
iffs did not appear the Court was not bound 
to dismiss the suit for default of appearanw 
and could have proceeded to decide the suit 
forthwith. I entirely agree with my learned 
brother in holding that, even if the plaintiffs 
did not ax>pear, the Court was not bound to 
act under r. 2 of O. XVII of the Civil 
Procedure Code. But leaving aside the ques- 
tion of the applicability of r. 3 of O XVIII 
am clearly of opinion that the evidence on 
behalf of both parties had been given and 
the ease being complete the Court was not 
bound to hear a separate argument for the 
purpose of deciding the suit. Although the 
Court had fixed a date for arguments the Court 
was not bound to wait for an argument if the 
plaintiffs did not choose to appear. At the 
most it may amount to a more irregularity 
which would be covered by the salutary pro- 
vision of section 99 of the Code. The decision 
in the case of Sher Khan v. Bahadur Shah (9) 
was relied upon and it was contended that it 
was held in that case that the refusal to hear 
an argument in support of the case was not a 
mere irregularity. The reason given by the 
learned Judges was that evidence hod been 
taken by one Judge and the decision in the 
case was given by another Judge. In those clr- 
oumstanoes the learned Judges were rightly of 
opinion that the new Judge should havo heard 
arguments in support of the case. In the pre- 
sent case the evidence was given before the 
very learned Judge who has decided the case. 
Therefore, that ruling has no manner of appli- 
cation to the facts of the present case. 

I need not say anything about the argu- 
ments on the merits of the case because, as 
pointed out by my learned brother, the evid- 
ence produced on behalf of the plaintiffs to 
prove their relationship to Qanda Singh was 
extremely meagre. 

I agree in dismissing the appeal with costs. 

z. K. Appeal disQueeed. 

(9) 91 F. R. 1904 ; 6 F. U B. 1908. 
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PATNA HIGH COURT. 

Second Civid Appeal No. 1445 of 1921. 

July 31, 1923. 

Frescnt : — Sir Dawson-Millcr, Kt., Chief 

•luBtice, and Mr. Justice Kulwant Sahay. 

NAND LATj — Defend.vnt -Appellant 
versus 

DHABAMDEO SINGH and OTHERS - 
PLAiN iTFF.s - -Respondents. 

'I'ratuifir of I'riiperty AcHlV of «. 5‘^—Moit- 

gago —iiypithicattoii to secure contiiigcnt Uabilttiu 
wh iher morigag<‘^ 

A mortg »ge can be created foe the dtaoharge of a 
ooDticgeDfc liability, [p. i >'<. ool. 2 ] 

Imbtchi V. Achampal Ainikoya Ilajit 89 lad. Ca*!. 
867 ; a.i M. li J. 6S ; 6 L. W. Ho ; (1917) M. W. 
N ; Maina v Baclxhu A. 6o6 ; A W. N* 

(19C6j i65 ; 8 A. L- J. 651, relied on 

A present hy poihooatioii of property to necare a 
future liability to repay tho mortgaKe-mooey it the 
morigaKee should bo deprived o( i>o4Re-«H!oD of the 
mortgaged property amouais to a mortgAge. [p. 450, 
ool. 2.] 

Second appeal from a decision of the 
officating District Judge, Shahabad, dated the 
2nd Juno 1931, confirming a decision of the 
Subordinate Judge, Sbaliabad, dated the 17th 
April 1920. 

Mr. lint T, N, Sahvit for the Appellant. 

Mr. Parmeshwar Dayal, for the Respon- 
dents. 

JUDGMENT. 

Dawson- Miller C. J. — This is an appeal 
on behalf of Nand Lai Mukhtar, the first de- 
fendant in the suit, against a di'cision of the 
officiatinj^ District Judge of Shahaliad affirming 
a decree of the Subordinate Judge of Arrah, 

The suit out of which the appeal arises was 
instituted before the Subordinate Judge in 
1918 to enforce a mortgage of a 4-pies share 
in mauzas DImrauli and Gosainpur, which 
villages together constituted mahal Dharauli, 
executed by Rajaram Singh in favour of Jaso- 
danand Singh in the year 1891 to secure a 
loan of Rs. 1,900 together with interest, 
advanced by i the mortgagee, 

Tho plaintiffs are the sons and other mem- 
bers of the family of Jasodanand, tho mort- 
gagee, who died before the suit was instituted. 
They are joint in estate and now represent the 
interest of Jasodanand. The defendants who 
are also members of a joint family are the 
suooessors in interest of Rajaram, the mort* 
1 0-59 


gagor, by purchase. The mortgaged property, 
by reason of a Collectorate partition effected 
in the year 1917, is now represented by the 
new estate then formed and entered in the 
roll of the Collector of Arrah under tauzi No. 
11674, and it is against that estate that the 
plaintiffs seek to enforce their mortgage under 
tho provisions of section 99 of the Estates 
Partition Act of 1897. 

Tho defendants in their pleadings raised 
several pleas in defence to the suit, iSome of 
these were subsequently abandoned and four 
issues were eventually framed for decision at 
the trial as follows : — 

fl) Whether tho plaintiffs are entitled to 
get a mortgage-decree or a s’mple money 
decree against the defendants ? 

(2) Is the suit bad for defect of parties ? 

(3) . Is tho plaintiffs, suit barred by limita- 
tion ? 

(4) What reliefs if any, are the plaintiffs 
entitled to ? 

The .'Subordinate Judae decided all tho issues 
in favour of the plaintiffs and granted them a 
mortgage-decree for sale of tho property if the 
decretal amount should not be paid within six 
months. 

The defendants appealed to tho District 
Judge who dismissed tho appeal with 
costs and affirmed the decision of the 
trial Court. From that decision the defen- 
dant No. 1 has appealed to this Court. 
The appellant contends, f I ;that the instrument 
relied on as a mortgage created no valid mort- 
gage over the property, and (2) that the suit 
is barred by limitation. Otlier points were 
raised during the argument dealing with the 
right of the plaintiffs to proceed against the 
substituted property but these were admitted 
to be without substance and were abandoned 
during the hearing. 

The argument on tho first point was the 
same as that urged before the District Judge 
in tho lower Court, namely, that the deed 
created no present transfer of an interest in 
the mortgaged property at the time of execu- 
tion but only a contingtnit interest which 
might not arise. The case of Meuiho Misser 
V. Si(ih Binaik Upadhm (1) was relied on 
in support of the argument. 

(1) 14 a 687 ; 7 lad. Deo. (N. B .) 456. 
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Before oonsidering the authority relied on it 
will be ooQveaient to refer to the terms of the 
deed. It is of a somewhat unusual desoription 
and appears to be designed to comprise the 
features both of a usufructuary and a simple 
mortgage. It is dated the 18th Falgun 1298 
F. (February 1891). It reoites the mort- 
gagor's need for raising money and the receipt 
of a loan of Bs 1,900 from the mortgagee 
bearing interest at the usual rate " which is 
admitted to be one per cent, per mensem. The 
mortgagor then agrees to repay the principal 
sum and interest at the end of Jeyth of the 
current year, that is, about three months later 
when the next agricultural year begins. It 
then proceeds ^ should the aforesaid due date 
expire I shall pay the interest for the period 
ending on the due date separately in exchange 
for the interest remaining on the principal, I 
give in writing and mortgage 4-piea (English) 
proprietary right inherited and purchased out 
of patti Cheharum out of 16-annas in mauza 
Dharauli, original with dependencies, appertain- 
ing to Mahal Dharauli, Pargana Bhojpur, pro- 
prietary interest with ziraii rights together 
with sayer of mango and mahua trees, etc , etc , 
and all zemindaritri^htn in the mortgaged prop- 
perty. The said creditor shall enter upon 
possession of the mortgaged property from the 
agricultural year 1299 F. He may either 
cultivate the same as his serait or settle it 
with tenants. He shall after payment of the 
Goverment Be venue. Boad Cess Pubho Works 
cesses appropriate the profit and produce 
thereof in lieu of interest. He shall cootinue 
in possession of the mortgaged property until 
repayment of the principal amount as specified 
above. I shall neither claim mesne profits 
nor shall he claim interest. When I shail pay 
the principal in one lump sum at the end of 
Jeyth of any year I shall take back the mort- 
gaged property and this deed. Until repayment 
of the principal neither 1 nor my heirs shall 
directly or indirectly interfere with the mort- 
gaged property." So far the, instrument creates 
a usufruotua^ mortgage only. It then proceed 
as follows: — f perohance he be thrown out of 
possession in any way. 1 also give in writing 
mortgage and hypothecate my property, 
namely, 4-i;ries share, proprietary interest in 
mauza Qosainpur and 4-pies share in mauza 
Dharauli in lieu of the principal and the 
produce and I do declare that until repayment 
of the money I shall not execute any deed of 


sale, hibUt Bak^hisknamat or rekan in favour 
of any one. Should I do so the same shall be 
treated as null and void. Therefore I have 
executed this mortgage deed that it may be 
of use when required." 

There can be little doubt as to the inten- 
tion of the deed. Tlie share in mauza 
Dharauli was to be mortgaged to secure pay- 
ment of the interest accruing after H. Jeyth 
1298 F. As to the interest for the short 
period between the 18th Falgun and the end 
of Jeth 1298 F. the mortgagor's liability was 
a personal one only and the property was not 
charged with that, nor is it claimed in the 
present suit. To secure the interest after that 
date the property was hypothecated and the 
mortgagee is to be put in possession and to ap- 
propriate the proceeds after paying the Govern- 
ment demands, and as long as he is in pos- 
session no interest is payable on the principal 
beyond the proceeds. In the second part of 
the deed the mortgagor hypothecates not only 
the share in mnuza Dharauli but also the 
share in mauza Go^ainpur, that is the whole of 
his 4-pie8 share in the mahal, which was com- 
prised of these two villages, to secure repay 
ment of the principal as well as interest, or, as 
the deed pub it. “in lieu of the prino’pal and 
the produce" if the mortgagee should be dis- 
possessed. The meaning of this clause ap- 
pears to me to be that the property there 
mentioned is hypothecated to secure repay- 
ment of the principal together with interest 
in the event of the mortgagee being disposs- 
essed and that the obligation to repay the 
principal shall only arise if and when the 
mortgagee shall be dispossessed. There is a 
present charge to meet a future contingency. 
What happened was that the debt remained 
unpaid at the due date and the mortgagee 
was put in possession under the terms 
of the deed and remained in possession 
receiving the proceeds in lieu of interest 
up to the year 1906 when he was for a 
time dispossessed by Nand Lai. the defen- 
dant No. 1, who had in the meantime purchas- 
ed the mortgagor's interest in the mahal. 
Shortly afterwards. Nand Lai, by bringing 
about certain fraudulent and collusive certifi- 
cate proceedings under the Public Demands 
Eecovery Act, succeeded in bringing the plaint* 
iffs interest also to oale and himself pur- 
chased it. The plaintiffs then instituted a 
suit, numbered 43 of 1907, against Nand Lai 
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and oiiherfl to set aside the sale and recover 
possessioa In that suit the^ were success- 
ful and recovered possession in 1908. In 
that suit the validity of the mortgage as a 
mortgage was in issue and was decided in 
favour of the plaintiffs The plaintiffs re* 
mained in possession until the year 1917. In 
that year there was a Collectorate partition 
oftthe mahnl and the defendant’s 4, pies share, 
the subject of the plaintiffs' mortgage, was 
formed into a separate estate bearing tauzi 
No. 11674. After partition and the formation 
of the new estates out of the old mahal the 
plaintilTs were deprived of their possession as 
the old mahal no Ioniser existed. They conse- 
quently instituted the present isuitagainst the 
substituted propeity allotted to Nand Lai 
as representing the old 4-p’es share. It is no 
longer disputed that if the mortgage is a valid 
and subsisting instrument it is available 
against the substituted property. 

The appellant contends that the case is go- 
verned by the decision in Madho Misser v. Sidh 
Dinaik Upadhija (1). In the document in ques- 
tion in that case no words of hypothecation 
appear. It begins with an acknowledgment by 
Sidh Binaik that he has borrowed Ks. 99 from 
Madho Misser and he undertakes to pay inter- 
est at a tcertain rate. It then stipulated that 
the borrower should pay the entire principal 
with interest in the following year, and il ho 
did not do so he was to lose his right to a plot 
of> land situated in mauza Kutha and the 
lender was to take possession of the land, 
ater which no interest on the money was to 
bo paid by the borrower. The Court hold, 
without giving any detailed reasons, that the 
document in question was not a mortgage and 
indeed the point was not seriously prc?sed on 
behalf of the lender. The Court further held 
that the instrument did not create a present 
charge upon the property within the meaning 
of section 100 of the Transfer of Property 
Act. The reason for the latter part of the 
decision was that the document did not, in the 
opinion of the Court, create an immediate 
charge but merely the possibility of a charge 
depending upon a future contingency. No 
doubt there is a difference between a charge 
within the meaning of section 100 of the 
Transfer of Property Act and the mere possi- 
bility of a charge or a promise to create a 
charge in the future and the question for 
determination in that case was merely one of 


construction. The decision however has 
been .critic* sed on more than one occasion 
in subsequent cases. See Imbiehi v. Acham* 
pat Anukoya Haji (2) and Narayanasamy Rao 
V. Bamasamy Naicken (3). In the former 
ca<e Coutts-Trotter, J., commenting on the 
decisicn in Madho 'Misstra ease and a some- 
what similar decision in Harjaa Rai v. 
Nat^ratttf -4) pointed out that these decisions 
were capable of two constructions but if they 
were supposed i_to enunciate the proposition 
that whenever you have a charge to secure a 
liability which will arise only, if at all, in the 
future, that cannot be a present charge within 
the meaning of the Transfer of Property Act, 
he refused to follow them. In my opinion 
the view so expressed is correct. It is, more- 
over, the view of the late Sir Bash Behari 
Ghose, an undoubted authority on the Law of 
Mortgage, who states in dealing with this sub- 
ject that a charge may undoubtedly be created 
as well as a mortgage for the discharge of a 
contingent liability, and he cites the decision 
of the Madras Court above referred to as well 
as the decision of the Allahabad High Court in 
Maina v. Dachchi See the Law of Mort- 
gage in India, 6th Ed., Vol. I, p. 158, note. 

In my opinion the instrument in this case 
created a mortgage of the share in ftiauza 
Dharauli to secure by way of usufruct the 
interest on the loan and the subsequent posses- 
sion of the mortgagee completed the trans- 
action. It also created a simple mortge^e of the 
share in both villages of the mahal to secure 
repayment of the principal sum advanced in- 
cluding subsequent interest if the mortgagee 
should be deprived of possession It seems to 
me that this was a present hypothecation to 
secure a future liability to repay the mortgage- 
money if the mortgagee should be deprived of 
possession. Although the due date of repay- 
ment was the end of Jeyth 1298 F. the charge 
created on the property to secure repayment 
of the principal sum could only be enforced 
in the event of the mortgagee being deprived 
of possession but, nevertheless, in my opinion, 
the property was hypothecated from the out- 

(9) 89 led. OsR. 867; B8 M. Ii. J. 68; 6 L.W. 1158; 
(1917) M. W. N. 638. 

(8) 60 iBd. Ca«. ell. 

(4) 6 A. Ii. J. 290; A. W. N. (S9C6) 82. 

(6) 98 A. 656 : A. W. N. (1906) 165 ; 2 A. L. 9. 
551. 
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set to secure repayment o! the loan in the 
event which has in fact happanod, and the 
mortgage' is not bad upon the ground urged by 
the appoHant. There is also I think another 
reason why the appellant cannot now question 
the validity of the mortgage bond. In the 
suit to recover possession brought by the 
plaintiffs against Nand Lai in 1907 the decision 
partly turned upon tl\e validity of the mort- 
gage which'was tho basis of the plamtiffs’ title 
and which was challenged by the defendants 
in that suit. The plaintiffs’ title under the 
mortgage as a valid and binding instrument 
was declared, and as between the same 
parties the matter would appear now to be 
res judica.a. 

The second point relating to limitation can 
be shortly dealt with. Although the date of 
repayment ot the mortgage-bond was Jeyth 
1298 F. the right to enforce payment by sale 
of the security did not arise until disposses- 
sion which took place in 1917, the year before 
the suit was instituted. Up to that time this 
right had not accrued and the only claim the 
mortgagees had against the property was tho 
right to receive the usufruct in lieu of inter- 
est. The claim is, therefore, not barred by 
limitation. In my opinion the appeal should 
be dismissed with costs. 

Z K. Appeal dismissed. 

Kulwant Sahay, J.— 1 agree. 


LAHORE HIGH COURT. 

IjEtters Patent Appeal No. 53 of 1923. 
November 27, 1923. 

Present : — Sir Shadi Lai, Chief Justice, and 
Mr. Justice Le Rossignod 

THE LAHORE BANK LTD., 
RAWALPINDI, In liquidation-- 
Decree-Holder— 

Appellant 

versus 

GHULAM JILANI— Respondent. 

Execution of decree-^Court, duty Decree agatnei 
Miinor not represented in proceedings — Gourit whether 
can n jwfi execute. 


An ezeonting Oourt has no jcrlsd lotion orUioifle 
or go bshiad the decree ; all that oonoerns it le the 
exeoaiioQ of it. I! the deoree should be annulled 
that U not the function of the ezeouting Court. 

Kalip'td Sarkar ▼. Barimohan DalaU B5 Ind. Gas. 
85fi ; 44 0. 6-27 ; 24 0. L. J. R76 ; 21 0 W. N. 1104. 
Bashid un Nissa v. Muhtmmad Ismail Khan, 8 
Ind Oafl. 864 ; G A. 6 *2 ; C. W. N D82 ; 10 0. 
L. J. 319 : 6 A L. J. 822 ; 11 Bom. L R. 1225 : 6 M. 
L. T. 279 ; 19 M. L. J. 681 ; 86 I. A. 168 (P. 0 )• 
relied on. 

Jangli Lai v. Laddu Rant Mirwari, 60 lad. Oai. 
629 ; (iilQ) Pat. 105 ; 4 P L J 240(P. B ) ; Chuck 
Y. Cremer, (I8l6) 16 L. J. Oh. 92 ; 2 Ph. 1L9 ;1 Co^p. 
C. C. 893 ; 4i E. R. 884 ; 78 R. B. 45, referred to. 

An ezeoutlng Court oanoot refuse to execute a 
decree merely on the ground that it was parsed 
agAiriRt a miar^r who wao not repre*46nted In the pro* 
oeealngs In which the deoree was passed. 

Letters Patent Appeal under section 10 of 
the Letters Patent from the order of Mr. 
Justice Hirrison, dated tho 6th January 1923, 
in Civil Appeal No. 310 of 1922. 

Rai Bahadur Bakhshi Sohan Lai, for the 
Appellant. 

Mr. Ahdul Ghanit for the Respondent. 

Judgment.— This Letters Patent Appeal 
arises out of the following facts : — 

Che Liquidation Judge Lahore, made an 
order for payment of Rs. 1,165-7-0 against 
' Ghulam Jilani, minor son of Muhammad 
>^aman’. 

That order is enforceable as a deoree, but 
the executing Court refused execution oi the 
ground that tho minor had not been repre- 
sented before the Liquidation’ Court and, there- 
fore, no decree existed. 

The Hon’ble Judge in Chambers concurred 
on the ground that tho decree was ex facie 
invalid and considered that Jangli Lai v. 
Laddu Bam ( 2 ) was an analogous case. 

We are unable to accept either of the reasons 
adopted by the Courts below. The deoree 
is certainly in existence ; it is on the record 
for all who have eyes to see ; a decree is not 
invalid merely because it is issued; against a 
minor. 
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A refereDoe is made in Jangli Lai v. Laddu 
Bam Marwari (1) to a principle laid down in 
Chuck V. Cremer (2) that there must be * a 
valid decree in existence, which has not ceas- 
ed to be operative and is capable of execution’, 
but this clearly means that the decree must 
exist and that it has not been satisded and 
the relief granted is of such a nature that it 
is capable of execution. 

It has no reference to the procedure of the 
Court which issued the decree. 

With all respect, Jangli Lai v. Laddu Ham 
Marwarii 1) appears to us to miss the real point, 
which is not, whether a decree has no force, 
but how and by what Court the decree is to 
be rendered of no force. 

However that may be, the matter is con- 
cluded by the decision in Kalipal Sarkir v. 
Hari Moh'in Dalai (i), &nABashi(l-iin-Nmn v. 
Muhammad Ismail Khan (4) and there is no 
dilTerenco in principle between those two cases 
and this. 

The broad clear rule is that an executing 
Court has no jurisdiction to criticize or go 
behind the decree ; all that concerns it is the 
execution of it. If the decree should bo annul- 
led, that is not the function of an executing 
Court. 

We accept the appeal with costs through- 
out, set aside the orders of the Courts below 
and direct that execution be allowed. 

A. K. Appeal allowed, 

(1) 60 Tod. OaB. 629 ; (1919) Pat. 105 ; 4 P, L. J. 
240 B ). 

*2) 11846) 16 Ij. J Ch. 92 ; 2 Ph. Il3 ; 1 Coop. O.C. 
888 ; 41 E. R. c<84 ; 78 R. R. 45. 

(8) 85 lod. Oas. 856 ; 44 0. 627 ; 24 0. L. J. 875 ; 
21 0. W. N. 1104. 

(4) 8 lod. Oa^. 864 ; 81 A. 572 : 18 0. W. N. 1182; 
10 0. L. J. 818 ; 6 A. L J. 822 ; 11 Bom. L R. 1226 ; 
6 L. T. 279 ; 19 M. L. J. 631 ; 86 I. A. 168 (P. 0.). 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civiij Appeal No. 91 op 1922. 
January 29, 1924. 

Pres>i7U : — Mr Baker, O. J. O. 

MT. SANO alias MT. INDRANE BAHU 
—Plaintiff— Appellant 

versus 

Bnboc PURAN SINGH— Defendant — 
Respondent. 

Hindu Laxo — J ^ im — I r/d'JW, whither has absoluU’ 
powdr over prop.riy inherited Jrom husband^Cuslomt 
prooj of ^Judicial dectsionst value of, 

are Rmda dU^enters aad when their ou^toma 
are set up they muat be proved like other ounoms 
vary lag the ordiQi^ry la>v. aad, whea eo proved, edect 
mu^t ba given to them, [p 462. ooi. l.J 

Sheokuarbai v. Jeo Rajt 61 lad. Gas. 431 ; 16 N. 
L K. 170 ; 11910. 51. W. N. 617 ; 2 U. P. L. K. (P. 
G 11161 ; 25 0 W. N. 273 iP. 0 ) ; Slieo Sixigh Rai v. 
Dakho, 1 A. 638 ; 2 C. L. R. 19l ; 5 I A. 87 ; 8 Sar. 
P. 0. J 80/ ; 8 Sufch. P C. J. 51) ; 2 lad. Jar. 3 i6, 

1 lad. Deo. (N. S ) 481 (P. 0.) ; Ghotay Lull v Chun- 
noo La,lU 4 0. 744 ; 3 C. L. R. i6> ; 5 1. A 15 : 3 
Bar. P. 0. J, 8S0 ; 8 Bath P. 0. J. 571 ; 8 lad. Jar. 
175 ; 2 Xnd. Dao \N. B.) 473, relied on. 

When a custom or a^age, whether in regard to a 
tenure or a ooutraot or a fainiiy rignt, rapetteily 
brought to the aotioe of th) OourU of a oouatry, the 
Goarta m^y hold that ou^ tom or usage to be iatro- 
duoed into the law without the aeoeaaity of proof in 
each individual case. [p. 462 ool. l.j 

Qangadhar Rama Rao v. Rajah of Pitta pure ^ 47 
End. Gas. 004 ; 41 M. 778 at p. 785 ; 85 M L J. 192; 
24 VC. h T. i76 : 16 A. L. J. di3 ; id G. L J. 42S ; 
5 P. L. W. 267 ; 10 Bom L R 1056 ; 2i 0. W. N. 
173 ; (1918) M. W. N. 922 ; 45 I. A. 143 (P 0.), relied 
on. 

Judioial decisions recognising the exiatenoe of a 
disputed custom among -tt the Jaine of one plaoe are 
very relevant aa eviianoa of the existence of the 
same custom amongU the Jains of another plaoe . 
[p. 462, ool. 2.J 

Hamath Pershad v. Mandil Da». 27 0. 379 at 
p. 891; 14 Ind. Deo. (N. B) 251 : Shimbhu Nath v. 
Gayan Chafid, 16 A. 379 ; A. W.N. (1894), 123 ; 8 Ind. 
Deo. (N. 8.) 246, relied on. 

A Jain widow has absolute power of di*4poeal over 
property inherited from her husband whioh was hta 
QOB-anoestral property, [p. 462, ool. 2.] 

Appeal from the decree of the District 
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Judge, Saugor in Civil Appeal No. 88 of 1921, 
dated the 24th October 192 1 . 

Messrs. 1". B. Pandit, B. B, and O. L, 
Subhcdar, for the Appellant. 

Mr. M, Oupta for the Respondent. 
JUDGMENT. — The plaintiff, who was the 
daughter of one Gopal, sued to set aside a sale 
deed executed in favour of defendant by Mt. 
Nonibahu, who was the widow of Gopal. The 
plaintiff is the daughter of Gopal’s first wife, 
also called Nonibahu. 

Both Courts have dismissed tlie plaintiff s 
suit, holding that as Mt. Nonibahu was a Jain 
widow she had an absolute power of disposal 
over the estate inherited by lier from her hus- 
band which was not ancestral, and that there 
was legal necessity. 

The plaintiff makes this second appeal on 
the ground that the custom by which a Jain 
widow has an absolute power of disposal 
over her husband’s unancestral property is 
not proved, and that there was no legal neces- 
sity for alienation. 

It is contended on behalf of the ap- 
pellant that the law as laid down by 
the Privy Council is, that Jains are Hindu 
dissenters and when their customs are set 
up they must be proved like other customs 
varying the ordinary law and, when so proved, 
effect must be given to them ; of, Sheokuar- 
hai v. Jeo Baj (1), Sheo Stngh Bai v. Dakhoi2) 
and Chotay Loll v. Gliunnoo Loll (3). It has 
been held in Gmgadhar Bam Bao v. Baj ah of 
Pittnpore (4) that, when a custom or usage, 
whether in regard to a tenure or a contract or 
a family right, is repeatedly brought to the 
notice of the Courts of a country, the Courts 
may hold that custom or usage to be intro- 
duced into the law without the necessity of 
proof in each individual case. It was also 

(1) 61 Ind Caa. 481; 16 N. L. B. 170; (19?0) 
M. W. N. 627; 2 U. P. L. K. (P. 0.) 161; 25 0. W. N. 
278 (P C.). 

(2) 1 A. 688 ; 2 0. L. K. 19^ ; 5 1. A. 87 ; 8 Sar. 
P. 0. J. 807 ; 8 Syth P. 0. J. 529 ; 2 Ind. Jur. 896; 
ind. Deo. (N. 6.| 481 (F. C.) 

(8) 4 0 744 ; 8 0. L. R. 465 ; OLA. 16 ; 8 8af. 
P. C. J. 880 ; 8 Luth P. 0. J. 672 ; 8 Ind. Jur. 176 ; 
2 Ind. Deo. N. S ) 478. 

(4) 47 Ind. Caa. 864 : 41 M. 778 at p. 785 : 86 
M. L. J. 892 ; 24 W. h. T. 276 ; 16 A. L J. 688 ; 98 
0 L. J. as ; 6 P. L. W. 267 ; 20 Bom, L. R 1066 ; 
i8 0. W. N. 178 ; (1918) M. W. N. 929 ; 46 1. A 148 
(F.O.) 


held in flarwaifc Petshadv. Mandil Dasb (6), 
that judicial decisions recognizing the existence 
of a disputed custom amongst the Jains of one 
place are very relevant as evidence of the 
existence of the same custom amongst the 
Jains of another place. In that case it was 
further held that a childless Jain widow 
acquires an absolute right in her husband's 
separate prop3rty. This case was from Arrah- 
but it was held that there was nothing to 
differentiate the Jains at Arrah from the Jains 
eles where So also in Shimbhu Nath v. Gay an 
Chand (6), it was held that where a custom 
alleged to be followed by any particular class 
of people is in dispute, judicial decisions in 
which such custom has been recognized as 
the custom of the class in question are good 
evidence of the existence of such custom. 
This was a case from the Saharanpur Dis- 
trict. 

The parties in the present case are resid- 
ents of .Saugor and the existence of such a 
custom among the Jains of rSaugor has been 
recognised by this Court in tht3 unroiX)rted 
case of Mojilal v. ML Gori Baku (Second 
Appeal No. 416 of 1897) where the existence 
of the custom that a Jain widow *ha8 an 
absolute power over self acquired property 
inherited by her from her husband was admit- 
ted. This is sufficient for the purposes of 
the present case. It has been contended 
that this decision refers to Pawar Jains 
whereas the parties to the present case 
belong to a different section of the Jain 
community, but it was never pleaded in the 
Courts below that there was any distinction 
as regards widows of the different sub- 
divisions of J ains. The plaintiff’s witnesses 1 
and 3 have themselves admitted the existence 
of the custom. In these oircumstances, there 
are no grounds for interference with the find- 
ings of the lower Courts as to the existence of 
the custom. 

This is sufficient for the decision of the 
appeal, but the lower appellate Court has also 
dealt with the question of legal necessity. The 
findings of the Courts below as to the financial 
position of the widow are findings of fact 
which cannot be disturbed in second appeal. 
It has been found by the lower appellate 

(6) 27 0. 879 at p. 891 ; 14 Ind. Deo. (N. S.) 261. 

(6) 16 A. 879 ; A. W. N. (18^J4) 128 ; 8 Ind. Deo. 
(N. B.) 946. 
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Court that in 1912 the widow was indebted 
to one Alam (D. W. 6) to the extent of 
Bs. 347 and that the house was sold in order to 
pay off the debt and buy a small house. The 
respondent was aware that the house required 
repairs and that the debt was due to Alam. 

There are no reasons for interierenoe and 
the appeal is dismissed with costs. 

Z .K. Appeal dismissed, 

PATNA HIGH COURT. 

Letters Patent Appeal No. 81 op 1923. 

November 28, 1923. 

Present : — Sir Dawson-Miller. Kt., K. C , Chief 
Justico, and Mr Justice Mullick. 

Maharajadhiraj f^IR RAMESHWAB 
8INGH— Plaintiff— Appellant 
versus 

fSheikh WA/^'UL HAQUE -Defendant- 
Respondent. 

Landlord and tenant-- Bent, additional, in resp 'ct of 
fruit treest kgali'v of ^Custom ^Bcfigal Te- 
nancy Act VIII of s. lb^~-Dtspute as to amount 
of rent payable^Appjah secondt wficthcr lies. 

Abwabs have been abolished under tho Regulatfona 
for many yeara but the righb to Bankart Jhalkar and 
Phulkar wag always an exception from the abolitioofl 
made by the Begulabiona and rent in renpeot of fruit 
treO'^ or othor ola'^'^ea of treea may well be charged in 
addition to the ordinary rent either under an agree- 
ment between the landlord and tenant, or if any oas- 
tom to that effect can be made out. [p 464, ool. 1] 

A custom whereby the landlord h eutitL-d to 
ohargA a oertain rate of rent in ref^peot of fruit tree<f 
in additi m to the ordinary cent payable for the land 
ia not illegal, [p. 461, ool. 2 J 

Where, io anawer to a auit for rent, the tenant 
pleada that the rent oUimedbv the landlord in rea- 
peot of fruit treea ia not payable, the question ia one 
relating to the amount of rent payable and a a oond 
appeal ia, therefore, oompetent in the oaae. [p 466, 
eol. 1 ] 

Kanai Mahaldar v, Madhu Sudan Ghose, 6 0. L. J. 
669, referred to. 

Appeal under section 10 of the Letter 
Patent. 

Messrs. K. P. Jayasmal and M. Prasad, for 
the Appellant. 

Mr. L. K. Jhtty for the Respondent. 
Dawson-Millef C. J. — The suit out of 
which this appeal arises was instituted by the 
plaintiff as landlord against the defendant as 
tenant claiming rent of a oertain holding which 


had been purohased by the defendant from 
the previous tenant. The area of the holding 
was 5 highas 7 cottahs 18 dhurs and the 
jama recorded in tiio Record of -Rights was 
Rs. 16 and some odd annas. In addition to 
the jama so recorded tho plaintiff claimed 
certain rental under a custom of the village in 
respect of palm trees from tho time when they 
became juice yielding at certain rates. The 
plaintiff alleged with regard to this part of the 
claim that under the custom of the village a 
raiyat who has palm trees pays to the maltk 
for each tree which becomes shirhar (yielding 
juice) 4 annas per tree for tho lJaisha.ki 
Season 4 annas for the Ghaur season and 2 
annas for the Basanii or .4 season and 
further alleged tiiat he had been realising 
tills all along. 

The defendant in his written statement did 
not in terms traverse the allegation about 
custom. The written statement is not very 
sufficiently worded but his contention was that 
he- was not responsible for anything more 
than Rs. 16 odd which was recorded in the 
record of rights. 

Both the learned Munsif before whom the 
case came and the ^Subordinate Judge in 
appeal disallowed that part of the plaintiff’s 
claim which related to the palm trees. It 
appears that there was no entry in tho Record- 
of-Rights with regard to any such custom as 
that which was relied upon by tho plaintiff. The 
rent recorded there was Rs. 16-1-1^ and that 
was the rent which the defendant admitted to 
be due. The learned Munsif considered that 
anything over and above that rental in respect 
of the palm trees was something in the nature 
of Ahwah and was, therefore, not recoverable 
according to law. 

The learned Subordinate Judge, when the 
case went before him on appeal, pointed out 
that, according to tho plaintiff, thetonants pay 
sairat for palm trees under a custom which 
had existed for a long time. He then refers 
in detatil to the evidence of the various 
witnesses who had deposed to this custom. 
He points out that the witnesses could not say 
when the samithad first of all been recovered, 
which is hardly surprising if indeed the custom 
had existed for a long time and he adds that, 

" It is clear from the evidenoa of the plaintiff’s 
witnesses Nos. 4 and 6 that the sairat for 
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palmyra palms is realised by tlie Raj as 
oustomary dues of the Baj. It is not realised 
as part of the rent of the holding. According 
to the plaintiff’s witness No. 2 the aairat is 
claimed in addition to the khntian jam,*' The 
issue, therefore, which had to be determined 
was whetlier or not the plaintiff had made 
out the custom winch he set up and under 
which he claimed this sairat. The learned 
Judge does not in terms come to a clear find- 
ing as to whether such a custom had been 
made out or not but he drew attention 
to the fact that the sairat for palms was not 
shown in the rent receipts granted to the 
defendant. He found as a fact, however, that 
papers were kept in the Raj sherista some of 
which had been filed from the year 1311 to 
prove the realisation of sairat for the palmyra 
palms and ho accepted these entries as 
genuine and did not consider, as had been 
suggested, that they were forged. In this 
state of afi'air8,it seems to me that the learned 
Judge ought to have come to a clear finding 
one way or the other whether this custom 
whereby the landlord collected this additional 
rent for the palm trees had been proved or not, 
but all he says upon that point is: “I do not 
think that a landlord can claim anything mere 
than the legal rent under any such custom.” 
By the legal rent it is clear that the learned 
Subordinate Judge meant the rent recorded in 
the Record of-Rights which did not include the 
rent said to be payable in respect of the trees. 
He then adds : “A few years payment by the 
defendant will not give any legal right to the 
plaintiff to such impositions” and that is all 
he said about it. It seems to roe that the 
learned Judge did not think it necessary to 
determine one way or the other whether the 
custom had been made out because he con- 
sidered that even if such a custom did exist it 
was a custom regarding certain illegal im- 
positions which even a custom could nos legal- 
ise. In my opinion if that was his view it 
was not justified. It is true that ahwabs 
have been abolished under the hegulations for 
many years but the right to Bankar, ihalkar 
and Phulkar was always an exception from 
the abolitions made by the Regulations and 
rent in respect of fruit trees or other classes 
of trees may well be charged in addition to 
the ordinary rent either under an agreement 
between the landlord and tenant or if any 
custom to that effect can be made out. 


From the decision of the Subordinate Judge 
an appeal was preferred to this Court. The 
learned Judge before whom the case came 
considered that the decision of the lower Court 
could not be disturbed. His view was that 
the settlement of the land with the tenant 
included ngt merely tlie settlement of the land 
for agricultural purposes but also for the 
purposes of collecting and using the fruits of 
the trees and that, therefore, the tenant being 
entitled to the use and occupation of the land 
was entitled without the payment of any 
further rent to the fruits of the trees. He 
further was of opinion that if by any custom 
there was a sair for palm trees it must come 
under the term rent as defined in the Bengal 
Tenancy Act where those palm trees stand on 
the holdings.” Bo I take it that the question in 
this case is what is the rent payable by the 
defendant for his land.” That question the 
learned Judge considered was answered con- 
clusively by the Survey khaiian which“ stated 
the rent to be Rs. 16-1-li. He, therefore, 
dismissed the appeal. 

In my opinion, with groat respect to the 
learned Judge, he failed to appreciate that a 
custom such as that set up by the plaintiff in 
this case might be a perfectly legal custom 
and that, if it could be proved to the satisfac- 
tion of the Court, the plaintiff would bo 
entitled in addition to the rent to the sair or 
rent for the use of tliepalm trees. As, in my 
opinion, the learned Subordinate Judge did not 
come to any definite conclusion upon this 
question of custom I think that this case 
should go back to the Court of the Subordinate 
Judge for him to arrive at a finding as to 
whether or not the custom alleged by the 
plaintiff in his plaint has been made out 
to his satisfaction. The custom there alleged 
is : ‘‘ Under the custom of the village a 
raiyat who has palm trees pays to the 
mahk for each tree which becomes shirbar 
(yielding juice) 4 annas per tree for the Baishaki 
season, 4 annas for the Ghaur season and 2 
annas for the Basanti or Aghani season.” If 
in fact that custom can be made out it is not 
an illegal custom but a perfectly valid one and 
one which ought to be given effect to. In 
arriving at a conclusion upon this point the 
learned Judge will, of course, bear in mind the 
facts which it is necessary to prove in order 
to establish a custom. 
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The only other point whioh was taken in 
this appeal was that no seoond appeal was 
permissible under seotion 153 to the Bengal 
Tenancy Aot. In my opinion the question 
whioh arises in this case is clearly one relat- 
ing to the amount of the rent payable. It is, 
therefore, a case whioh is excepted from the 
provisions of the section and a second appeal 
is permissible. 

The case will remain upon the file of this 
Court and the learned Judge will return his 
finding upon the issue stated within two 
months of this date. I do not think any 
additional evidence ought to be called in this 
case. The learned Subordinate Judge will 
determine the issue upon the evidence al- 
ready upon the record. 

Mullick, J agree. I have only to add 
with regard to the preliminary objection that 
the case upon which the learned Vakil for the 
respondent relies, namely, Kanai Mahalda-r v. 
Madhii Sudan Ohnse (1) does not shew what 
were the facts of that case. On the other 
hand, the facts in the present case are similar 
to those in second appeal No. 815 of 1901 
before the Calcutta High Court in the case of 
Nabu Sheikh v. Jogendra Nath Bhaira, There 
the plaintiff claimed at a certain jama and the 
defendant pleaded that the jama was included 
in a larger iamn and, therefore, asserted that 
the jama claimed was not due. It was held 
that the decision was a decision as to the 
amount of rent and a second appeal lay. 

2. K. Case remawled* 

(1) 6 0. h. J. 669. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree 
No. 1545 OF 1921. 

November 14, 1923. 

Present : — Mr. Justice Das and Mr, Justice 
Boss. 

RAY BINODE BIHARI BOSE AND OTHERS 
— Plaintiffs —Appellants 

versus 

TOKHI SINGH AND ANOTHER — DEFEN- 
DANTS —RESPONDENTS. 

Bengal Tenancy Act {VJII of 1885 ), s. 70 — Division 
of crops --Finn I order— Suit for rented urisdiction of 
Civil Courts, 

In a proceeding under seotion 70 of the Bengal 
Tenancy Aot, the Sub- Divisional Ofdoer passed the 
followlna order Parties heard. The khatra seems 
fair and Is accepted. The landlords's share, If not 
accepted, may be sold and proceeds deposited In tbs 
Treasury." There was a subsequent o'der to the 
effect, Sale proceeds deposited into the Treasury. 
Oase disposed of 

Bold (1) that both orders must be read together as a 
whole, and, taken together, they amounted to a final 
order under section 70 of the Bengal Tenancy Aott 
enioroeable as a decree ; 

(9) that a Otvil Court, therefore, bad no jursdic* 
tion to pass a decree for rent in respeot of tie period 
dealt with by the orders of the Bub-Div is tonal Officer. 

Appeal from a decision of tbe District Judge, 
Gaya, dated the 30th August 1921, modifying 
a decision of the Subordinate Judge, Gaya, 
dated the 12th July 1920, 

Mr. N. C. Sinha, for the Appellants. 

Mr. N. Bay, for the Respondents. 

JUDGMENT. 

Ross. J. — The only question in this appeal 
is as to the claim for rent of 1325 and 1326. 
The Courts below held that no award could 
be made by the Civil Court in respeot of these 
years, inasmuch as the matter had been 
deoid^ by the Revenue Court under seo- 
tion 70 of the Bengal Tenancy Aot. 

The contention on behalf of the landlords 
who are the appellants, is that there is no final 
order enforceable as a decree passed by the 
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Bevenue Oourfc. The orders are in the follow- 
ing terms and in eaoh ease the Rual order 
consists ot two parts. As regards the year 
1325 the order is as follows : — “ 28th Febru- 
ary 1918 parties heard. The Khasra seems 
fair and is accepted. The landlord’s share 
if not accepted, may be sold and proceeds de- 
|;)osited in the Treasury” i6th*March 1918: 

Sale proceeds deposited into the Treasury by 
Chalan No. 75, dated 15th March 1918. Case 
disposed of,” In the case of the year 1326 the 
order is as follows : — “ 20th January 1919 
Khasra examined. There is no objection be- 
fore me by any party. I approve the khasra” 
“The landlords have refused to accept the 
Uakmi share of the crops. The same will be 
sold and the sale proceeds will be deposited in 
the Treasury to their credit. Issue orders to 
the Sarpanch accordingly. ” “ 3rd January 
1919. Sale proceeds Bs. 140-0 3 credited into 
Treasury by Chalan No. 15 dated 27th 
January 1919 case disposed of ’ with regard 
to the second order, that is, for the year 1326, 
the learned Vakil for the appellants concedes 
that that is a final order enforceable as a 
decree, but he contends that the order dealing 
with the year 1325 is not a final order or one 
enforceable as a decree, because there is no 
direction that the money is to be paid to the 
credit of the landlords. The order must be 
read as a whole and it comes to this. The 
Takhrtina papers were considered by the Sub- 
divisional Officer and the division was approv- 
ed. That means that the crop was divided 
between the two parties landlord and tenant. 
With regard to the landlord’s share a further 
direction was given that if he did not accept it 
then it should be sold and the money deposited 
in the Treasury. The money that was depo- 
sited was the sale proceeds of the londlord’s 
share and, consequently, it was hisimoney and 
no further direction in my opinion was neces- 
sary and the landlord would bo entitled on 
that order to withdraw the money. There 
is clearly a final order enforceable as a decree 
and the provisions of section 70 of the Act 
have been fully complied with. I would, 
therefore, dismiss this appeal but without 
costs. 

The cross-appeal is not pressed and is 
dismissed. 

Das, J. — I agree. 

Z. K. Appeal dumissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree 
No. 1849 OP 1921. 

January 16, 1924. 

Present: — Mr, Justice Das and Mr. 

Justice Boss. 

BABU RAM BA I and others —Appellants 
versus 

MAHBSHWAR PRASAD SINGH and 
OTHERS —Respondents. 

Trai^/tr oE Property Act {I? of 188‘i), s. 6^^ Mart, 
gage ^ Accession to mortgaged property -Tcnuficies ac^ 
quircd by mortgagee — Civil Procedure Code {Act V of 
1903), s» Ibl^iiema^id under inherent power ot Court 
^Order whether can be reconsidered at final hearifig, 

Tenanoy lands whioh are acquired by a mortgagee 
in po»»eflsion by virtue of an ejectment deoree form 
an Rooeaeion to the mortgaged property and the mort. 
gagor is entitled to auoh laudfl on redemption, pro. 
vided he pays to the mortgagee the expense of aoqui- 
ting them. 

No appeal lies from an ord^r of remand made in the 
exerolse of the Inherent power of an Appellate Oourt, 
and that Court has jurisdiotton to oonsider the oor- 
reotnes.s of the order of remand when the case oomes 
before it for final decision. 

Appeal from a decision of the Additional 
District Judge, Saran, dated the 30th June, 
1921, modifying a decision of the Subordinate 
Judge, Saran, dated the *i6th March, 1918. 

Messrs. 0. C, Das and B. N. Mitterf for the 
Appellants. 

Messrs. S. ^^ultan Ahmed and Sivasaran 
Lai, for the Respondents. 

Das, J 1 think there was a serious error 
in the order of remand to which I was a party. 
In dealing with the dispute in regard to the 
nine bighas of tenancy lands which were of 
Harakb, I said as follows in the order of 
remand: “bo far as the tenancy lands of 
Harakh are concerned (and there is no dispute 
that the 9 bighas of Harakh were tenancy 
lands) the question is a little more difficult. 
It appears that the mortgagees in their 
suit for rent against Harakh got a decree 
for ejectment against him. The learned. 
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Vakil on behalf of the respondents argued 
that as soon as ejectment takes place 
the raivaii interest is extinguished and 
the landlord gets into possession freed from 
the tenancy. That undoubtedly is so; but 
the question still remains whether the mort* 
gagees treated these acquisitions as merged in 
the mortgage-security or rot. The question is 
again one of intention and I am not satished 
that the learned District Judge has properly 
considered all the evidence in the case. ' The 
arguments of Mr. C. C. Das have convinced 
me that the view expressed by me in the 
order of remand is wholly erroneous. I have 
no doubt whatever that tenancy lands which 
are acquired by a mortgagee in possession by 
virtue of an ejectment decree form an accession 
to the mortgaged property, and that the mort- 
gagor is entitled to such lands on redemption, 
provided he pays to the mortgagee the expense 
of acquiring it. The learned Additional Dis- 
trict Judge has very properly proceeded on the 
order of remand ; and I wish to make it clear 
that if wo are obliged to vary the decree 
passed by him, it is not because there is any 
error in his judgment, but because the order 
of remand, upon which he has proceeded, is 
itself wrong. 

A question was raised before us whether it 
is open to the appellants to challenge the 
(Mjrrectness of the order of remand. The 
remand was not under the provisions of O, XLl 
r. 23 ; and, there being no appeal from 
an order of remand in the exercise of the 
inherent powers of the Court, this Court, in 
my opinion, has complete powers to investigate 
the correctness of the order. 

In regard to the other question raised in 
this appeal, the finding of the learned Judge is 
a finding of fact, and is binding on us in 
second appeal. 

1 would vary the decree passed by the 
Court below by providing that, upon paying to 
the mortgagees defendants the expense of 
acquiring it, the plaintiffs do recover khas 
possession of (nominally) nine bighas of kubht 
land referred to as nine bighaa of kaaht of 
Hardeo, Jagdeo and Nand, sous ot Harakh, in 
the judgment of the learned Judge. 

There will bo no order as to costa incurred 
in this Court. 

Rosa, J. — I agree to the order proposed. 

Z. K. D^rte va^id. 


PATNA HIGH COURT. 

Letters Patent Appeals 
Nos. 13 AND 14 OF 1923. 

November 6, 1923. 

Present : — ^Sir Dawson-Miller, Kt., K. C., 
Chief Justice, and Mr. Justice Mullick. 

BHIKARl BEHERA—Defendant— 

Appellant. 
versus 

SRIMATf SITAMONI DEVI and another 
—Respondents. 

Specific Beliof Act il of 1877), s. i'i—Declarattont 
suit for -Interest * 2 )ruof of^Hvidii Law-^Widow, alien, 
nation 61 ;— Benami tmnsaciion, whether confers title 
on alttnce. 

An alienation by a Hindu widow is nob void bob 
merely voidable. On the other hand, a mere benami 
transaobion whereby a Hindu widow plaoea oeriain 
property in the names of alienees not on their own 
behalf bub on bahall of herself, does not amount to 
an alienation and confers no title on the alienees. 

It may be that in certain oases a defendant has 
no locus standi to call in question a transaotion alleg- 
ed by the plaintiff, but where a pUiatiff is seeking a 
deolarabion from the Court, the Court before grant- 
ing the deoUration ought to be satisfied that the 
plaintiff has an intere^^t in the property in respect of 
wbioh the deoUration is olaimed which is a valid 
and Hubsistiog interest. 

Appeal under section 10 of the Letters 
Patent from the judgment of Mr. Justice Ross 

Messrs 6'. 3i. Mullick and S, N. Sen, for the 
Appellant. 

Messrs. B. G. Bhciduri and C. S. Banerji, 
for the Respondents. 

JUDGMENT. 

Dauaon- M tiler, C, J.— -The suits out of 
which these two appeals arise were instituted 
by two ladies, Sitamoni Devi and Ram Bha- 
wani Devi, against the defonclaot who is the 
appellant betore us, claiming a declaration of 
their title to a 1 anna 7 gands share in the 
Zemiudart Patna Bhagabanpur Samil, Mouza 
Syamsundarpur, and lor confirmation of their 
possession or, in the alternative, for the eject- 
mont of the defendant if he should be found 
to be in possession. 
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It appears that the property which is ia 
dispute and whioh constitutes a 1 anna 7 gandas 
sha re of the Zemindari originally belonged 
to Birai Behera and after his death his widow 
Cbemai Devi remained in possession as a 
Hindu widow. On the Ist August 1918 
Ghemai Devi by two kobalas of that date pur- 
ported to transfer the property in equal shares 
to the two plaintiffs in the present suits. At 
that time the defendant Bhikari Behera was 
apparently living with Ghemai Devi as her 
son and was treated in that capacity. He is 
found by the decision of the District Judge on 
appeal to have been in possession of the 
property at all events during Ghemai Devi*s 
life and looking after it presumably on her 
account. After the date of the execution of 
the kobalas in August 1918 it is found as a 
fact that the defendant still remained in poss- 
ession of the property. It is further found as 
a fact that at no time since that date up to 
the date of the present suits in 1920 did the 
plaintiffs ever obtain possession of the 
property, and although there is no direct 
finding that the defendant was in possession 
after the death of Ghemai Devi, I think 
it must be presumed upon those findings 
that he in fact was the person who was in 
possession up to the date of the suits. When 
the plaintiffs endeavoured to obtain mutation 
of names in the Land Begistration Depart- 
ment after the transaction of 1918 their 
claim was opposed by the defendant who 
alleged that he was the adopted son of 
Ghemai Devi and her late husband Birai 
Behera. The application for registration was 
accordingly dismissed and the present suits 
were, shortly afterwards, instituted, as 1 have 
said, in June4l920. 

The Munsif before whom the case eamo for 
trial was of opinion that the transfer made by 
Ghemai Devi was a genuine transfer and oon« 
ferred title upon the plaintiffs. He was 
further of opinion that the defendant had not 
made out bis case that he was the adopted 
son of Ghemai and her late husband and 
he accordingly entered judgment for the 
plaintiffs and granted them the declaration 
whioh they claimed. 

The case went on appeal to the District 
Judge who, after reviewing the evidence at 
considerable length, came to the'conclusion, for 


reasons whioh it is not necessary to enter 
into as bis conclusions are binding upon this 
Court, that the transaction of 1918 upon whioh 
the title of the plaintiff's is based was a purely 
henami transaction and that the property was 
transferred into the names of the plaintiffs in 
order to protect the interests of Ghemai Devi 
against one of the co-sharers who was an infiu- 
cntial man and endeavouring to obtain the 
property from her possession. He arrived at 
the conclusion, therefore, that no interest ever 
pissed to the plaintiffs by reason of that 
transaction except in so far as they became 
henamidars for Ghemai Devi. He further 
found as a fact that the evidence of the plaint- 
iffs as to their possession was quite inconclu- 
sive and unsatisfactory and that there was 
sufficient evidence for the defendant to show 
that the property had remained in possession 
of Ghemai. On these findings the learned 
District Judge overruled the decision of the 
Munsif and refused to grant the declaration 
asked for. In my opinion he was perfectly 
right in so doing. It must be remembered 
that this was a suit asking for a declaration 
and the very ground upon which the claim 
to a declaration was based was that the plaint- 
iffs had acquired on their own behalf a 
title in the property from the late holder 
and that they had been in possession 
as owners ever since but that a cloud had 
been cast upon their title by the refusal of 
the Land Begistration Department to enter 
their names in place of the late holder. If the 
plaintiffs should fail to satisfy the Court 
either that they bad any valid title to the pro p 
erty or that they were in possession then it 
seems to me quite clear that no Court ought, 
in such circumstances, to grant a declaration 
such as that prayed. 

The plaintiffs, however, were not satisfied 
with the decision of the learned District Judge 
and came on second appeal to this Court. The 
case was heard before Mr. Justice Boss, who, 
with great respect to the learned Judge, took 
a view of the law whioh, in my opinion, 
cannot be supported. He was bound by 
the findings of the lower Court that the 
conveyance or the alleged oonyeyanoe 
in favour of the plaintiffs wero without 
consideration and mere benami transactions 
but he was much impressed by the fact that 
the defendant had failed at the trial to make 
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out that he was in fact the adopted son of 
Ohemai Devi. He considered, accordingly, that 
the defendant had really no locus standi and 
was not, therefore, entitled to question the 
nature of the transaction upon which the 
plaintiff’s title was based. But in arriving at 
that conclusion the learned Judge seems to 
have assumed that there was in fact an alien- 
ation by the widow which was* valid until it 
could be set aside. It is quite true that an 
alienation by a Hindu widow is not void but 
merely voidable but, with great respect to 
the learned Judge, he seems to have lost 
sight of the fact that the transaction in 
the present case was not an alienation 
which transferred the property to the alienees 
but was merely a beanmi transaction where- 
by the property was placed in the names 
of the alienees not on their own behalf 
but on behalf of the widow who has since 
died and this fact having been proved at the 
trial I think that the learned Judge was 
bound to take notice of it with the result that 
he ought to have held upon the facts proved 
that the plaintiffs had no title whatiever after 
the death of Chemai Devi whom alone they 
represented. It may be that in certain cases 
a defendant has no locus standi to call in ques- 
tion the transaction alleged by a plaintiff', but 
where a plaintiff' is seeking a declaration from 
the Court it seems to me that the Court ought 
to be satisfied that the plaintiff' has an interest 
in the property in respect of which the decla- 
ration is claimed which is a valid and subsist- 
ing interest. In the present cases the plaintiffs 
have entirely failed to prove any such interest 
and even if the point had not been taken by 
the defendant or even if the defendant had not 
been entitled to take such a point the evid- 
ence is now before the Court and the Court 
was entitled to demand evidence in support of 
the plaintiffs' case. That case having failed 
it seems to me that the Court cannot in the 
oircumstances and upon the facts proved grant 
the declaration prayed. In my opinion these 
appeals must be allowed. The decision of Mr. 
Justice Boss will be sot aside and the decree 
of the learned District Judge will be restored. 
The appellant is entitled to his costs here and 
in all the lower Courts. 

2. E. Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1844 of 1921. 
December 5, 1923. 

Present Mr. Justice Das and Mr. Justice 
Boss. 

JAMUNA PRASAD SINGII --Plaintiff- 
Appellant 

versus 

Musamniat SHEORATI KUER and others 
-Dep’endants— Respondents. 

Hindu Law^Giit—Ac-ceptance by what 

amounts to. 

Uader the Hindu Law express uccaptanoe by the 
donee is necessary for the compleiion of a gift. 
Lp. 470, ool. 2.] 

Mohanicd Abdul Nayoein v.\Jhonti M^htout 41 Ind. 
Cas. 8S9, dissented from- 

Even if it is assumed that, under the Hindu Law, 
aooeptanoe of a gift by the donee may be presuQ.ed 
until his dissent is signided. still upon the whole 
oa^e the Court must be satisfied that there was 
aooeptanoa by the donee, before it oan give efieot to 
a deed of gift upon which a party to the suit may 
rely. [p. 470, ool. 2 ] 

- Aooeptanoe of a deed of gift is pritna facie evidence 
of the aooaptaooe of the gift, but the whole oooduot 
of the donee in connection with the acceptance must 
be carefully sorutinised for the purpose of deter- 
mining the que’^tion whether there was in f^ot 
an aooeptanoe of the gift. [p. 471, ool. l.J 

Aooeptanoe of a gift need not be made at oooe, but 
It must be made during the lifetime of the donor and 
while he is still capable of giving, [p. 471, ool. 2.] 

Whenever a question of aooeptanoe Is raised, there 
are two points whioh ought to be very oacefully con- 
sidered by the Court ; first, whether the donee la In 
possession of the deed of gift, and, secondly, whether 
he is in possession of the gifted properties, [p. 471, 
ool. 2.] 

Appeal from the decision of the District 
Judge, Gaya, dated the 19th September 1921, 
affirming that of Subordinate Judge, Gaya, 
dated the 8th June 1920. 

Messrs, Sushil Madhab Mulliok and Kailash 
Pati, for the Appellant. 

Messrs. Murari Prasad and P. C, Boy, for 
the Respondents. 

JUDGMENT. 

Daty J. — This appeal arises out of a suit 
instituted by the appellant for a declaration of 
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his title to certain properties specified in the 
plaint and for confirmation of his possession 
and for an order restraining the defendant 
No. 1 from doing certain acts of ownership in 
relation to those properties. The case of the 
plaintiff is, that Baghunath, who was the 
owner of these properties, made a gift of 
these properties to him by a registered deed 
of gift, dated the 24th of March 1905, 
and that he obtained possession of these 
properties on the 24tli of March 1905, and 
that ever since he has been in possession 
thereof. It is not disputed that a deed of gift 
was in fact executed by B^^ghunath on the 
24th of March L905, but it is contended on 
behalf of the defendants, who are the respon- 
dents before us, that the deed of gift was a 
colourable transaction and was not acted upon, 
and that in fact Baghunath, by another docu- 
ment, dated the 26th of April 1905, purported 

to release" these lands in favour of his wife 
and others. The learned District Judge has 
come to the conclusion that there was no 
acceptance of the gift by or on behalf of the 
plaintiff, and in that view, agreeing with the 
decision of the Court of first instance, he 
dismissed the plaintiff s suit. 

The short question before us is, whether the 
finding of the learned Judge in the Court 
below to the effect that there was no accep- 
tance of the gift by or on behalf of the 
plaintiff, can be regarded as a legal finding 
binding on this Court in second appeal. Mr. 
Sushil Madhab Mulllok strongly contends that 
the learned Judge, in so far as he placed the 
onus upon the plaintiff, clearly committed an 
error of law and that it was not for the plaint- 
iff to prove that there was any acceptance of 
the gift by or on his behalf. Bellance was 
placed upon a decision of this Court Maulvi 
Muhmmad Abdul Nayeem v. Jhonti Mahtun (1) 
It was indeed laid down in that case 
that it was essential to a Hindu gift that 
there should bo acceptance by the donee, 
but the learned Judge thought that acceptance 
could bo express or implied, and that it should 
be presumed unless dissent is signified. The 
learned Judge referred to the view expressed 
in the 15th volume of the Laws of England, 
at page 418, which is as follows. ** Expresss- 
aooeptanoe by the donee is not necessary to 
complete a gift. It has long been settled that 

(X) 41 led. Oas. 889. 


the acceptance of a gift by the donee is to be 
presumed until his dissent is signified even 
though he is not aware of the gift, and this is 
equally so, although the gift may be of an 
onerous nature or of what is called an oner- 
ous trust * I have myself some doubt whe- 
ther this statement of law is equally applicable 
to oases under Hindu Law. In England it is 
not necessary that there should be express 
acceptance by the donee. Under the Hindu 
Law, as I understand it, express acceptance is 
necessary for the completion of a gift, and one 
may refer to the definition of “ Gift " in 
section 12*2 of the Transfer of Property Act: 
“ Gift is the transfer of certain existing move- 
able or immoveable property made voluntarily 
and without consideration, by one person, called 
the donor, to another, called the donee, and 
accepted by or on behalf of the donee.” 

In my opinion it is unnecessary to express 
any final opinion on this point. Let it be 
assumed that aocoptanco of a gift by the 
donee may bo presumed until his dissent is 
signified. But still, upon the whole case, the 
Court must be satisfied that there was aooept- 
anoo by the donee, whether express or im- 
plied, before the Court can give effect to a deed 
of gift upon which a party to the suit may 
rely. The learned Judge in the Court below says 
that the plaintiff has failed to adduce evidence 
of aooeptanoe and if we are to examine the facts 
in this case it is difficult to come to theconclu- 
siou that there was in fact any aooeptanoe by 
or on behalf of the minor. Mr. dushil Madhab 
Mulliok has referred to the terms of the deed 
of release and his argument is that the deed 
of release completely establishes that there 
was aooeptanoe of the gift by the father of 
the donee on behalf of the donee, who was at 
the time of the gift a minor, and he expressly 
refers to the following passage in the deed 
of release : Whereas on account of some 

indifference with my wife and others 1 have 
before this executed a deed of gift, dated the 
24th March 1905, in favour of Jamuna Prasad, 
son of Ganesh Narain Singh, inhabitant of 
Mahuain, Pargana Charkawan, District Gaya, 
who is my cousin, in respect to the shares, 
lands and houses aforesaid and got it regis- 
tered and in that deed of gift certain conditions 
relating to the performanoe of personal 
Services and to meeting the expenses of my 
daughters’ marrialges were laid down, and 
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whou I demanded from Gauesh Narain Bingh 
the expenses of (my) daughter's marriage he 
totally refused to pay it and expressly told 
me that he would not meet those expenses. 
Thereupon I told him that as he himself 
refused to fuldl the conditions of the deed of 
gift and to pay the expenses, there could be 
no expectations of future benefit from Jamuna 
Prasad who was then three years old and was 
merely an infant, and that, therefore, it would 
be better that ho should return back my 
original deed of gift. Accordingly, Babu 
Ganesh Narain Singh hasito-day returned 
back the said deed of gift in the presence 
of certain reliable persons on taking from me 
Rs. 79-9-0 on account of expenses incurred 
and now the said deed of gift has become 
invalid and inoperative, and it was not 
given effect to.” The argument is that 
there is a clear admission in this document 
that the original deed of gift, as made 
over to Babu Ganesh Narain Bingh, the 
father of Jamuna Prasad, and it was contended 
before us that the acceptance of the deed 
of gift operated as an acceptance of the gift. 
But if we are to examine the alleged admission 
contained in this document it is necessary 
for us to examine the whole document in 
order to see how far the admission helps the 
case of the plaintiff. It is clear from this 
document that there were certain conditions 
in the gift more or less of an onerous nature 
and that the donor demanded the preformanco 
of the obligations with which the gift was 
burdened, and that Babu Ganesh Narain 
Singh, on behalf of his minor son, declined to 
perform those obligations and that thereupon 
the donor askod Babu Ganesh Narain Bingh 
to return the deed of gift which Babu 
Ganesh Narain did. Now I quite agree that 
the acceptance of a deed of gift is prima facie 
evidence of the acceptance of a gift; but 
then the whole conduct in connection with the 
acceptance must be carefully scrutinized for 
the purpose of the determination of the ques- 
tion whether there was in fact an acceptance of 
the gift. Now, what are the facts stated in 
the deed of release. They are, first, that the 
document was made over to Babu Ganesh 
Narain Singh; secondly, that the donor called 
upon Babu Ganesh Narain Singh on behalf of 
his minor son to perfrom the obligations with 
which the gift was burdened; thirdly, that 


Babu Ganesh Narain Singh (to quote the words 
of the document) ''totally refused to do so*’; 
fourthly, the donor thereupon called upon 
Babu Ganesh Narain Singh to return the 
deed of gift and Babu Ganesh Narain Singh 
did so. Now, upon those facts, the question 
arises whether there was in fact an accep- 
tance of the gift by Babu Ganesh Narain Singh 
on behalf of tlie minor It should be noticed 
that, acceptance need not be made at once but 
that it must be made during the life time of 
the donor and while he is still capable of 
giving. I am unable to agree, having regard 
to the circumstance stated in the deed of 
release, that the acceptance of the deed of 
gift operated in this particular case as an 
acceptance of the gift. As I have stated, the 
gift was burdened with various obligations 
and it was necessary for Babu Ganesh Narain 
Singh, as the father of the donee, to examine 
the deed before bo could possibly come to the 
conclusion whether the gift should or should 
not bo accepted, and the fact that he returned 
the deed of gift, in my opinion, establishes that 
he did not accept the gift on behalf of the 
minor. 

Whenever a question of acceptance is rais- 
ed, there are two points which ought to be 
very carefully considered by the Court : first, 
whether the donee is in possession of the deed 
of gift; and, secondly, whether the donee is 
in possession of the properties. Admittedly, 
the deed of gift has been produced by the 
defendants. It was the case of the plaintiff 
in the Courts below that he was in possession 
of this deed of gift and that it was stolen from 
him by the donor. That case has failed in 
the Courts below and it has not been persisted 
in in this Court. On the question of possession 
of the properties, the Courts below have 
concurrently come to the conclusion that the 
plaintiff has never been in possession of the 
properties in dispute. 

In my opinion the finding of the learned 
Judge in the Court below on the question of 
acceptance is a finding of fact and is binding 
on us in second appeal. I would dismiss this 
appeal with costs. 

Ross, J. -I agree. 

Appeal dismmed^ 

Z.K. 
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PATNA HIGH COURT. 

Appeal prom Original Decree 
No. 103 of 1921. 

January 28, 1924. 

Present : — Mr, Jusbioe Das and 
Mr. Justice Ross. 

HARNARAYAN PANDE -Plaintiff - 
Appellant 

versus 

SDRB^H PANDB and others — 
Defendants -Respondents. 

Hindu Lato^J oint fa mily ^Partition — J oint prop- 
erty^Burd^n of proof Sept ration h% food, effect of 
-^Mutual dealings --'Prcmmpiion. 

Th6 qaefltfoo whether the members of a Hindu 
family are joint or separate Is ultimately a question 
of fact to be determined on the eTidenoe ^ produced 
before the Court, but whe^e a nucleus of joint family 
properties is admitted, the initial onus Is on the party 
who asserts that there was a separation to proTe that 
the separation did In fact take place. Cesser of com. 
mensallty Is one of the matters to be taken Into oon* 
sideratlon by the Court in arriving at a finding as to 
whether there has been separation or not, but it is 
not bv any means coaolusl?e. [p. 472, Col 2.] 

Where there have been deallnRe between the 
parties themselves, that olroumstaooe may be taken 
as very strong evidence In favour < f the view that 
there has been a partition, [p. 47 , Col. 1 ] 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 28bh April, 1920. 

Messrs. Sushil Mailhah Mullick and Sambhu 
Saran, for the Appellant, 

Messrs. Naresh Chandra Sinha and Harihar 
Prasad Si'ngh, for the Respondents. 

Da8| J . —This appeal arises out of a suit 
instituted by the appellant for partition of 
joint faimly properties. The defence, which 
has succeeded in the Court below, is that 
there was a previous partition and that the 
plaintiff is not entitled to a fresh partition of 
the properties. No documentary evidence 
was adduced in the case ; but tiio learned 
Subordinate Judge has relied upon the testi- 
mony of one or two of the witnesses produced 
on behalf of the defendants and has found in 
favour of the case set up by the defendants. 
The learned Subordinate Judge attached con- 
siderable value to the fact that, admittedly, 
there has been a cesser of commensality. The 
view of the learned Subordinate Judge may 
be stated in his own words. He says as fallows: 

It is not the case of the plaintiff that the 
parties have been joint in every respect. He 


admits separation in mess, whereas the defend- 
ants plead complete separatioui so it is for the 
plaintiff more or less to show that the parties 
have been joint.’* With this conclusion I sm 
unable to agree. The cesser of commensality is 
no doubt one of the matters to be taken into 
consideration by the Court when the question 
in debate before the Court is whether the 
parties are joint or separate, but it by no 
means concludes the question. As this case 
must go back to the learned Subordinate Judge, 
it is desirable to state that the question 
whether the parties are joint or separate is 
ultimately a question of fact to be determin- 
ed on the evidence produced before the Court. 
In this case it is admitted that there is a 
nucleus of joint family properties. That being 
so, the initial onus is upon the party who 
asserts that there was a separation and it is 
for the party asserting separation to prove 
that the separation did in fact take place. As 
it is pointed out in Mayne's Hindu Law, 
numerous circumstances may be ** set out as 
being more or less conclusive of a partition 
having taken place, such as separate food, 
dwelling, orworship; separate enjoyment of the 
property; separate income and expenditure ; 
business tranpaebions with each other and the 
like.’* “ But,” as Mr. Mayne points out, ** all 
these circumstances are merely evidence, and 
not conclusive evidence, of the fact of parti- 
tion.” To quote again the words of Mr. Mayne: 
“ Partition is a new status, and when it is 
brought about by consensus of the members 
of a co-paroenary they must intend that their 
condition as co- parceners shall cease. It is not 
sufficient that they should alter the mode of 
holding their property. They must alter, and 
intend to alter, their title to it. They must 
cease to be joint owners and become separate 
owners. And as, on the one hand, the mere 
cesser of commensality and joint worship, 
the existence of separate transactions, the 
division of income, or the holding of land in 
separate portions, or a mere definition of 
shares in revenue and village papers do not 
establish partition, unless such steps, were 
taken with a view to partition ; so, on the 
other hand, if a division in status has in fact 
been effected between the members of the 
family, it is not necessary that they should 
proceed to a physical separation of the parti 
cular ineces of their property.** (Mayne on 
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Hindu Law and Usage, Ninth Edition, page 
717). But it has been pointed out in more 
than one ease that where there are dealings 
between the parties themselves, that oiroum- 
stanoe may be taken as very strong evidence 
in favour of the view that there has been a 
partition. 

In this ease the dispute between the parties 
arose during the Survey proceedings and a 
petition of compromise was hied before the 
Settlement Officer which settled all the dis- 
putes of the parties so far as the immoveable 
properties were concerned. That petition runs 
as follows ; Your petitioners submit that 
there was a disputehetween us’' — all the names 
are names are mentioned — “ which has been 
compromised in the presence of the punchss 
......that both parties should receive half and 

half of all the ancestral properties, zemindari, 
kaahlkari, etc., over which we, the parties, 
have possession and occupation and with 
respect to which the names of us, the parties, 
have already been entered ; and that the 
names of Mahadeva Pande, son of Nandkesh- 
war Pande, Tapesar Pande, son of Abhiram 
Pande, and Suresh Pande, son of Kam Yad 
Pande, be recorded with respect to three- 
fourths, in equal shares, and the name of Har 
Narayan Pandey, son of Gopi Pande, be record- 
ed with respect to one-fourth of the zemindari 
bearing tauj$ No. 4964, in which hve-annas 
four-pies share has been recently purchased. 
The signature of the punches are affixed 
below. Therefore, these few words have been 
written in the form of Sulalmama, so that the 
same may be of use when necessary”. Now, 
the properties to which this petition refers, 
are properties entered in Schedule I and 
properties Nos. 1 and 2 in Schedule II of the 
petition of compromise. It seems to me that, 
so far as these properties are concerned, there 
has been a complete settlement between the 
parties ; and the learned Subordinate Judge 
should have given effect to this petition of 
compromise. Mr. Naresh Chandra Sinha 
states thatthe Becord of-Bights was, as a matter 
of fact prepared on the basis of this petition 
of compromise. If that be so, and we have no 
reason to doubt that that is so, the plaintiff is 
still entitled to a partition by metes and 
bounds of those properties; and we are assured 
that there are some properties which have 
been recorded in the joint names of the 
I 0^0 


plaintiff and the defendants. Bo far as 
tauji No. 4964 is concerned, the interest 
of the parties is clearly specified in the 
petition of compromise and the plaintiff is 
clearly entitled to a partition by metes and 
bounds of this property. Bo far as property 
No 3 in Schedule No. II is concerned, it is 
pointed out that a stranger is interested in this 
property and it cannot, therefore, be partition- 
ed by metes and bounds. Withr egared to the 
properties in Schedule No. I, hte partition 
will bo on the basis of the Becord-of-Rights 
which we accept as correctly defining the 
rights of the parties. 

I now come to the zcirpeshgi bonds which 
are set forth in Schedule II of the plaint. 
The right of the plaintiff to have a partition 
of these bonds must depend upon the question 
whether the parties are joint or separate. I 
have already said that the learned Subordi- 
nate Judge was not correct in placing the whole 
onus upon the plaintiff. Wo think that this 
question must be again determined by the 
learned Subordinate Judge. If he comes to 
the conclusion that the parties are joint, he 
must direct an enquiry in order to ascertain 
what the joint family properties consist of, and 
he must give a share in these joint family pro- 
perties to the plaintiff. This enquiry must be 
in respect of the zarpeshgi bonds set out in 
Schedule I and the properties set out in 
Bohedules III and IV of the plaint. 

I would accordingly allow this appeal, set 
aside the decision of the learned Subordinate 
Judge and remand the case to him for disposal 
according to the directions given in this judg- 
ment. Costs will abide the result and will be 
disposed of by the learned Subordinate 
Judge. 

Ro 88, J.— I agree. 

z. K. Appeal allowed. 
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PATNA HIGH COURT, 

Appeal from Appellate Decree 
No. 1469 OF 1921. 

January 4, 1924. 

Present : — Mr. Justice Das and 
Mr. Justice Ross. 

KUMAR KAMAKSHYA NARAYAN 
singe- 

plaintiff -Appellant 
versus 

SURAJNATH MISRA and OTHERS— 
Defendants— Respondents. 

Ghoi a Nagpur Tenancy Act \VJ B. 0. of 1908), 
14— Resumption*\ meaning of. 

The word ** suooessor " in seobion 14 of the Chotn 
Nagpur Tenanoy Aot meann not only a suooe&aor dc 
jure but also a sucoessoc d(* facto, [p. 476# ool. 1] 

The word ''resumption" in seotion 14 of the Chota 
Nagpur Tenanoy Aot means an uneQuWooal demand 
for possession so as to operate as a final election by 
the landlord to re-enter, upon the land, [p* 475# ool. 9.] 

Appeal from a decision of the Judicial 
Commissioner, Cbota Nagpur, dated the 6th 
May 1921, confirming a decision ot the Mun- 
sif, Hazaribagh, dated the 23rd February, 
1920, 

Mr. Sultan Ahmad, for tho Appellant. 

Mr. Bankim Ch, De for the Respondents. 

Das, J — We are conoerned in this litigation 
with 7.68 acres and 8.67 acres of lands lying 
in mauza Chepa Kalan which admittedly was 
the ^aigir of Brijbhukan and his male descen- 
dants. Brijbhukan was succeeded by his son 
Seodayal who died in 1859. Seodayal was suc- 
ceeded by his widow Brijraj Kuari who it ap- 
pears was allowed to remain in possession of 
the whole mauza by the Ramgarli Raj up to 
the time of her death which occurred some 
time in 1896. Upon her death one Udai Nath 
took possession of the mauza. In 1896 
the Raj instituted a suit for resumption of 
the mauza as against Udai Nath. It appears 
that Udai Nath died sometime in 1896 
and the suit abated upon his death. Upon 
the death of Udai Nath his widow Ranjit 
Kuari took possession of the^mauza. The Raj 
instituted another suit against Ranjit Kuari, 
but it was dismissed on the ground that the 
previous suit having abated against her hus- 
band the Raj was not competent to institute 
a suit against her. It appears that upon the 
death o! Ranjit Kuari a nephew of Udai Nath 


took possession of the village in 1907. The 
Raj thereupon instituted a suit against Udai 
Nath's nephew and on the 12th January 1914 
it got a decree as against the defendant in that 
suit. On the 2Ist of June 1915 the Raj took 
possession of the mauza. The disputed lands 
have all along been in tho possession of the 
defendants, and, having resumed what the 
Raj claims to be a resumable 'tenure, the Raj 
instituted a suit on the 20th of August 1919 
as against the defendants for khas possession 
of the disputed lands. The plaintiff’s case 
was that an under-temire was created in favour 
of the defendants by either Brijbhukan or 
Seodayal and that upon the resumption of the 
tenure the under-tenure came to an end and 
that the Raj became entitled to recover 
possession of the disputed lands. The defen- 
dants’ case was that the disputed lands were 
settled with them by the l^j and that the 
settlement was confirmed by Udai Nath and 
that the defendants were the tenants of Udai 
Nath and that the suit against them is barred 
by limitation. Both tho Courts have dis- 
missed the plaintiff's suit on the ground that it 
is barred by lapse ot time. Tho only question 
which we have to consider in this appeal is 
whether, having regard to the lapse of time, 
the plaintiff is now entitled to recover 
possession of the disputed lands. 

Section 14 of the Chota Nagpur Tenancy 
Aot upon which the plaintiff relies is as fol- 
lows : — “ Upon the resumption of a resumable 
tenure, every lien, sub-tenanoy, easement or 
other right or interest created, without the 
oonsent or permission of the grantor or his 
successor in interest, by the grantee or any of 
his successors, on the tenure or in limitation 
of his own interest therein, shall be deemed to 
be annulled.” Then, certain exceptions follow 
which it is unnoessary to consider in the 
present case. The question of limitation arises 
in this way. The defendants assert that the 
tenure itself came to an end certainly in 1895 
if not in 1859 and that the Raj became enti- 
tled to resume this reasonable tenure certainly 
in 18 J6 if not in 1859, and they say 
that they have been in possession without 
any title whatever certainly since 1896 and 
have acquired a title by lapse of time. The 
plaintiff, on the other hand, asserts that though 
he may have been entitled to resume the 
tenure in 1896 he altogether denies that# having 
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regard to the oompromiee he waa entitled to 
resume the tenure in 1859 time as against the 
defendants did not begin to run until the actual 
resumption of the reasonable tenure by the 
Baj which event, according to the plaintiff, 
happened on the 2l8t June 1915 ; and he con> 
tends that no question of limitation arises as 
he brought the suit within 12 years from tho 
date of the actual resumption of the resum- 
able tenure. 

Two questions arise upon the arguments that 
have been advanced by the parties ; first, what 
meaning are we to attach to tho word “ re- 
sumption ** occurring in section 14 of the Chota 
Nagpur Tenancy Act; and, secondly, whether 
it can be said that an interest was created in 
favour of the defendants by the grantee of the 
tenure or any of the successors of the grantee 

The second question is a short one and may 
bo disxKJsed of at once. The defendants 
themselves rely upon a title created in their 
favour by Udai Nath. Udai Nath was 
undoubtedly in possession of the tenure and in 
his view rightfully in posession thereof. Tho 
defendants have all along claimed that they 
were in possession of a sub-tenancy properly 
created in their favour by Udai Nath who, 
according to them, was the successor of the 
original grantee. This being the case of the 
defendants, they ought not to complain if they 
are not put in a better position than if they 
were what they pretend. In my opinion, the 
word “successor” in section 14 of the Act 
means not only a successor de Jure but also a 
successor de facto. That' being so, I must hold, 
upon the case of the defendants themselves, 
that an interest was created in their favour 
by the successor in interest of the original 
grantee and section 14 of the Chota Nagpur 
Tenancy Act will apply provided the suit has 
been brought within time. 

This brings me to the question of limitation: 
and the decision of this question must 
depend upon the meaning of the word “ re- 
sumption "in section 14 of the Chota Nagpur 
tenancy Act. The extreme argument on behalf 
of the plaintiff is that resumption pceans 
actual re-entry upon the tenure and that as 
that re-entry took place on tho 21st Juno 1916, 
his suit, brought on the 20th August 1919, is 
well within time. The extreme argument on 
behalf of the defendants is that “ resumption” 
means the hanging of an event entitling the 


landlord to resume the tenure and the con- 
tention is that as that event happened in 

1895, the suit is clearly barred by limitation. 

I am unable to accept the exteme contention 
put forward on behalf of the defendants. In 
my opinion ‘ resumption’ means an entry 
upon tho land; and the problem for our in- 
vestigation is whether re-entry is equivalent 
to actual pyhsical possession of the land. An 
alternative argument was suggested by Mr. 
B. C. De and it is this: that re-entry is equi- 
valent to institution of proceedings with a 
view to resume the laud and he contends that 
as the suit for resumption was brought in 

1896, time began to run in favour of tho 
defendants from that year. Xu my opinion 
this argument is entitled to sucoeed. As I 
understand the position, resumption is no- 
thing more than an unequivocal 'demand for 
possession so as to operate as a final election 
by the landlord to re-enter. Although the 
event which entitled the plaintiff to resume 
the tenure had happened, it was not obligatory 
on the plaintiff to resume the tenure. He 
might indeed have resumed it or have made a 
fresh grant to the person actually in possession 
of the tenure or have allowed the defendants 
to remain in possession of tho disputed lands 
paying a rent for the same to him. It was, 
therefore, necessary for the plaintiff to resume 
tho tenure before he could be heard to say 
that the interest of the defendants has been 
annulled. Until the final election to resume 
the tenure was male, the defendants were 
entitled to say that they were in possession of 
an interest in the disputed lands by virtue of a 
transaction created in thoir favour by one 
against whom no action had been taken by 
the plaintiff and as such they were entitled to 
remain in possession of that interest. I think, 
therefore, that ^resumption’ means an une- 
quivocal demand for possession which operates 
as a final election by the landlord to re enter 
upon the land. This unequivocal demand for 
possession took place in 1896 and operated, in 
my opinion, as a resumption of the tenure. 
The present suit, having boon brought more 
than twelve years from the date of tho une- 
quivocal demand for possession, is clearly 
barred by limitation. 

I would dismiss this appeal with costs. 

R >ss J. — I agree. 

z. K. 


< AppsaZ dismissed. 
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PATNA HIGH COURT. 

Letters Patent Appeal No. 30 op 1923. 
November 12, 1923. 

Present . — Sir Dawson-Miller, Kfc., K. 0., 
Chief Justioe, and Mr. Juatioe MuUiok. 

NAND KISHOBE OHAUDHURI and 
others— Plaintiffs -Appellants 


versus 


Maharajadhiraj SIR RAMKSHWAR 
SINGH BAHADUR -Defendant- 
Respondent. 

Bengal Tanatwy Act {VIII at 1885) s. ICyl -Bent 
deerce-Sahf oj tenure — An^mlnu'ni of inGiinibrafwe^ 
Mortgage suit instituted by inoumbranceri effect of-^ 
Notice issued by Oollector -^Amulmentt whctfbcr can be 
questioned^Burdsfi of proof. 

The faob that a mortgage suit or any other suit 
has beaa lastituted by the Inoambranoar oannot 
deprive the aaotion-pacohaaer of hie right to asoul 
the iaoombra&oe under eeotion 167 of the Bengal 
Tenanoy Aot, if the application le made withtu the 
time presciibed by the leotion, that la to say* within 
one year ot the date of the sale or the date on which 
the purohater drat had notice of the incam btaooe. 
[p. 477* ooU 1.] 

Under section 167 of the Bengal Tenancy Aot once 
the Collector haa laaued notice of annulment, the 
inoumbranoe must be deemed to have been annulled 
This does not^ however* mean that the validity of the 
notice and the consequent annulment of the inoum. 
branoe oannot aferwards be called in question. The 
effect of the section is to oast the burden of proof 
upon the person questioning the validity of the 
notice, [p 477* col. a.] 

Appeal under section 10 of the Letters 
Patent, against a decision of Mr. Justice Boss. 


Mr. Jonah Kishore, for the Appellants. 

Messrs. M. Prasad and B. N. Mitter, for the 
Respondent. 

JUDGMENT. 

DAWton Miller, C. J.— This appeal is 
brought under the Letters Patent against a 
decimon of Mr. Justice Boss reversing the 
decree of the District Judge. 


The appellants, Nand Kishore Cbaudhuri 
and others, instituted the suit out of which 
this appeal arises on the 26th January 1919 
claiming certain declarations in respect of a 
mortgage upon the holding of Asbrafi Jba and 
Bhudhan Jba granted by their deceased 
father. The two persons named are the 6rst 
party defendants in the suit. Sometime before 
the suit was institutedi namely* on the 9th 
d^ptismber 1917, the hold! g had beeh liold at 


auction in execution of a rent-decree obtained 
by the landlord, the Maharajadhiraja of Dar- 
bhanga, who himself purchased the holding. 
The landlord was impleaded as the second 
party defendant in the present suit. The 
plaintiffs averred that the rent-decree obtain- 
ed by the landlord and the subsequent sale in 
execution thereof were fraudulent transactions 
brought about by collusion between the land- 
lord and the tenants and, further, that no 
notice under section 167 of the Bengal Ten- 
anoy Act annulling the incumbrance had been 
served upon the plaintiffs. The plaintiffs 
claimed a declaration that as no notice had 
been served by the auction-purchaser under 
section 167 of the Bengal Tenanoy Act the 
purchase in execution could not bind the mort- 
gaged property, and a further declaration that 
the decree in the rent-suit and the subsequent 
sale were collusive and fraudulent and should 
be set aside. 

The defendants ffrst party did not enter 
appearance but the landlord, the second party 
defendant, on the 18th July 1919 filed a 
written statement traversing the allegations in 
the plaint and pleading that he had no know- 
ledge of the plaintiffs’ mortgage until he 
received the summons in the suit. On the 6th 
August 1919, that is, within 12 months of the 
service of the summons in the suit, he applied 
to the Collector under section 167 of the Ben- 
gal Tenanoy Aot to serve notice on the plaint- 
iffs annulling the incumbrance. The plaint- 
iffs appeared in that proceeding and filed an 
objection alleging that the landlord’s applica- 
tion was barred by limitation as he had notice 
of the incumbrance more than 12 months 
before the application. The hearing was 
adjourned by the Collector to enable evidence 
on the point to be called. On the day fixed, 
namely, the 19th November 1919, the objec- 
tors failed to produce any evidence and their 
objection was dismissed. The ('ollector issued 
the notice of annulment under section 167. 
On the following day, the 20th November, 
the plaintiffs amended their plaint by 
adding a prayer asking for enforcement of 
their mortgage by sale of the property. 

No issue was raised at the trial raising the 
question as to whether the landlord had notice 
of the incumbrance more than a year before 
the application to annul. The only isstiie^ 
framed Were J — 
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1. Is the mortgage-bond in suit genuine 
and for consideration ? 

2. Is the defendant second party bound to 
pay the debt under the mortgage- bond in 
suit ? 

3. To what relief, if any, are the plainti^s 
entitled and against which defendant ? 

4. Whether the decree in Rent Suit No. 417 
of 1916 was obtained by the fraudulent sup- 
pression of summons and whether the sale 
in Execution Case No. 510 of 1917 was also 
obtained by fraudulent suppression of notice 
and other processes. ? 

The issues were decided by the Munsif as 
follows:— No. 1 in the affirmative. Nos. 2 and 
4 in the negative. With regard to No. 3 he 
was of opinion that, although the plaintitTs had 
appeared and hied obieotions in the proceed- 
ings under section 167 of the Act and although, 
notwithstanding the objection, the notice bad 
been issued by the Collector such notice was 
not binding upon the plaintiffs as it was filed 
during the pendency of the present suit. He 
came to no conclusion as to when the land- 
lord first became aware of the incumbrance. 
In the result, he ordered the plaintiffs to pay 
the landlord within two months the amount 
due to him under the rent-decree and subject 
thereto he passed a mortgage-decree in favour 
of the plaintiff ordering the sale of the property 
to satisfy their claim. 

The landlord appealed to the District Judge 
who differed from the Munsif in so far as the 
latter had held that a notice served after the 
institution of the present suit could not be 
valid. In this respect the learned District 
Judge, in my opinion, took a correct view of 
the law. The fact that a mortgage suit or 
any other suit has been instituted by the in- 
cumbrancer cannot deprive the auction-pur- 
chaser of his right to annul the incumbrance 
under the Bengal Tenancy Act if the applica- 
tion is made within the time prescribed by the 
section, that is to say, within one year of the 
date of the sale or the date on which the 
purchaser first bad notice of the incum- 
brance. The learned District Judge, however, 
found that as the notice was admittedly given 
more than a year after the sale and as there 
was no evidence to show that the landlord 
came to know of the incumbrance at a later 
dalto the notioe ootild not be deemed to hdve 


been given within the time limited by law and 
was, therefore, not a valid notice. He accord- 
ingly dismissed the appeal on that ground. 

The landlord then appealed to the High 
Court. The appeal was heard before Mr, 
Justice Boss. The learned Judge was of 
opinion that the Collector had jurisdiction to 
entertain the application for service of a notice 
under section 167 if he were satisfied that it 
was within time, or to reject it if not so satis- 
fied, and that having issued the notice after 
objection by the plaintiffs it must be deemed 
that the Collector was satisfied as to the pro- 
priety of issuing the notice. Clause (3) of sec- 
tion 167 provides as follows : — 

** When an application for service of a notice 
is made to the Collector in manner prescribed 
in this section, he shall cause the notice to be 
served in compliance therewith, and the 
incumbrance shall be deemed to be annulled 
from the date on which it is so served." 

Under the section once the Collector has 
issued the notice the incumbrance must be 
deemed to have been annulled. This does not 
mean that the validity of the notioe and the 
consequent annulment of the incumbrance 
cannot afterwards be called m question. I 
consider, however, that the effect of the sec- 
tion is to oast the burden of proof upon the 
person questioning the validity of the notice. 
It was, therefore, incumbent upon the plaintiffs 
in the present case to prove that the landlord 
bad in fact notioe of the incumbrance more 
than 12 months before he made the applica- 
tion to the Collector. The learned District 
Judge treated the case as one in which the 
onus lay upon the landlord. In this respect he 
was, in my opinion, misinterpreting the section. 
The landlord appears to have given no evi- 
dence upon the point and no issue was raised 
upon it which may account for bis failure to 
do so. Had no evidence been given at all upon 
this point I should have agreed with the deci- 
sion of Mr. Justice Boss who, in my opinion, 
rightly placed the onus upon the plaintiff si who 
questioned its validity. We have been in- 
formed, however, by the learned Vakil for 
the appellants that the plaintiffs did at the 
trial adduce some evidence in support of their 
contention that the landlord had notice of the 
incumbranoe more than 12 months before the 
application under section 167. The learned 
District Juffgb did not mention' this fabt and 
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did nob deal with this part of the evidenoo and 
say whether he accepted it or not. 

In this oondition of affairs I think the 
proper coarse to pursue is to remand the case 
to the lower Appellate Court under 0« XLl, 
r. 25 of the Civil Procedure Code to determine 
the following issue : — 

” Did the second party defendant present to 
the Collector bis application under section 
167 of the Bengal Tenancy Act within one 
year of the date on which he first had notice 
of the plaintiffs’ incumbrance ?” 

As DO issue was framed upon this point both 
parties will be permitted to tender fresh evid* 
ence upon it. The District Judge shall deter- 
mine the issue and return his finding and the 
reasons therefore together with the evidence 
as soon as possible to this Court for final dis- 
posal of the appeal. 

Mullick, J.^I agree. 

Z, K. Case remanded. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 132 of 
1923. 

January 17, 1921. 

Present :--Mr. Justice Das and 
Mr. Justice Boss. 

Babu LAL PA31 AND OTUEBS— Judgment- 
debtors — Appellants 
lersus 

Bairn RAMSARAN LAL CHOWDHRY and 
OTHERS— Decree-Holders— Respondents. 

Limitation Act {IX of 1908) s, 16, Sch. /, Arts. 181 1 
182 {bt ^Execution of decree --^Injunction restraining 
exccution^St^p’in aid of exicution^ Limitation. 

Exeootion of a mortgage-decree for sale of a house 
wae first taken out on 7th July 1917. On 12th Sep. 
tambtr 1917 an Inj unction was issued restraining 
the sale of half the house. An application to take a 
step-ln-ald ol execution with respect to the other half 
of the house was made on 19th November 1917 and 
that half of the house was sold. The injunotiou 
was dissolved on 8th November 1918. An applloa- 
tion for execution with respect to the other half was 
made on 10th January 1922; 

pcld (1) that the last application to take a step-in- 
aid of execution having been mado on I9ih Novem- 
ber 1917, iimtatimi began to ran from that date; 

(2) that the only period whioh the decree-holder 
was entitle to exoiuda on aoeount of the injunetlon 
wsM frem loth Nt^rMubet 1917# %he dale oh whioh 


[192* 


limitation began to run, to 8th November 1918, the 
date on which the iniuootion was dissolved; 

<8) that, therefore, the present application made 
on 10th January 1922 having been made more than 
three years alter the date of the last application, 
after deducting the period during which the isjuno^ 
tion was in force after the date of the last applioa- 
tion, was barred by limitation. 

Appeal from an order of the District Judge, 
Patna* dated the 16th April 1923, reversing an 
order of the Subordinate Judge, Patna, dated 
the 5th June 1922. 

Mr. Manohar LaU for the Appellants. 

Mr. N. G. Sinha, for the Respondents. 

JUDGMENT. 

Rost, J. — This appeal raises a question of 
limitation. The relevant dates are these: On 
9th June 1916 a final decree for sale of a 
house was passed in favour of the mortgagee — 
respondent. On 7th July 1917 execution was 
taken out (Execution case No. 203 of 1917). 
On 6th August 1917 sale proclamation was 
issued and 17th September 1917 was the date 
fixed for sale. On 3rd September 1917 a 
third party instituted a suit claiming title to 
one half of the bouee and an injunction res- 
trainining the respondent from selling it. On 
12th September 1917 an injunction was grant- 
ed. On 19th November 1917 the other half of 
the house was sold and the sale was confirmed 
on 22nd December 1917. On 8th November 
1918 the suit of the third party was dismissed 
for default and the injunction was thus dis- 
solved. There was an application for re-hearing 
which was dismissed and an appeal against the 
dismissal was rejected on 25th February 1919. 
The present application for execution was 
made on 10th January 1922 and the question 
is, whether it is within time, or, in other words, 
within three years of the last application to 
the Court to take some step in-aid of execu- 
tion. Now, the last application to the Court 
to take some step-in aid of execution was on 
the 19tk November 1917, Three years from 
that date expired on 19th November 1920. 
To this must be added, under section .15 of the 
limitation Act, the tij;ne of the continuance of 
the injunction staying the execution. Between 
19th November 1917 and 19th November 
1920 the injunction was in force for 11 months 
and 20 days {vis. from 19th November 1917 
to 8th November 1918). If this period be 
added, the reepoident was entitled to aitfiy 
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for execution up till 8th November 1921. The 
learned District Judge has allowed the decree- 
holder to calculate the period of limitation 
from 19th November 1917 and aho to deduct 
the period from 12th September 1917 till 8th 
November 1918. But it is impossible to 
deduct time wiiich had already elapsed before 
limitation began to run. 

It is argued for the respondent that the 
present application should be treated as a 
continuation of the previous application. I 
doubt whether this argument has any rele- 
vancy since section 15 of the Limitation Act 
was amended so as to include execution pro- 
ceedings. Buti in any view, there must be 
some limitation to the continuation of execu- 
tion proceedings and the limitation would 
appear to bo imposed by Art. 181. The result, 
therefore, is the same. The right to apply 
accrued when the injunction was dissolved and 
three years from this date expired on 8th 
November 1921. 

The result is that the present application 
must be held to be out of time. The appeal 
is allowed with costs and the order of the 
Court below is set aside and the execution is 
dismissed. 

Das, J. -I agree. 

z. K. Appeal allowed. 


PATNA HIGH COURT. 

Civil Revision No. 189 op 1923. 

August 9, 1923. 

Present : — Mr. Justice Maopherson. 

SRI NBWAS SITARAM— Plaintiff- 
Petitioner 

versus 

BAST INDIAN RY. CO. and another 
—Opposite Party 

Bailways Act {IX ol mO) ss. 7>, U—Riak NoU 
Form B-^8uit for compensation for on-delivery of 
gords—LosSt pica of— 'Wilful ncgltctt proof of—ThcfU 
allegation of. 

In answer to a suit for oompensation tor non-deli- 
very of goods consigned under Risk Note Form B, it 
is sufficient for the defendant Oompany to plead loss 
as contemplated by the Risk Note, and it need not 
call evidence to satisfy the Court that the goods are 
still not in its possession. ' Cp- 480, col. 1.] 


Wilful negleot on the part of the Railway Adminis- 
tration or of its servants is not established merely 
by the fact that the Company allege that the wagon 
in whioh the goods were being carried was broken 
into by thieves. 

Revision from an order of the Small Cause 
Court Judge, Patna, dated the 19th February 
1923. 

Messrs. S. Dayal and Brij Kishore Pd., for 
the Petitioner. 

Mr. S. N Bose, for the Opposite Party. 

JUDGMENT. 

Macpherson, J. — This is an application 
under section 25 of the Provincial Small Cause 
Courts Act against the decree of the Small 
Cause Court of Patna dismissing, except in 
respect of an item immaterial for the present 
purpose, the suit of the petitioner for com- 
pensation for non-delivery of one bale of goods 
consigned from Bombay on the Qreat Indian 
Peninsular Railway to the petitioner at Patna 
City and not delivered to him by the East 
Indian Railway. The value of the bale was 
put at Rs. 393-12 0 and the rest of the claim of 
Rs. 472 was made up of expenses, railway 
freight, interest and loss of profit. 

The goods had been sent under Risk Note B 
and the Court held that the plaintiff had 
failed to prove that the loss of the bale was 
due to the wilful negleot of the defendant 
Railway Company and further that the Com- 
pany was under that* Risk Note absolved from 
liability for the loss of the bale. 

On behalf of the petitioner it is contended 
by Mr. Shiveshwar Dayal that the contract 
being admitted and also the breach thereof, 
the plaintiff’s suit can only be defeated by the 
Risk Note B, that for the Risk Note to avail, 
the plea of loss must be expressly taken and 
that as that plea was not taken evidence of loss 
was not admissible. He would base this con- 
tention upon two rulings of this Court, O.I.P. 
Bailwau Company v. Jitanram Ntrmal 
Bam (1), decided by a Division Bench and the 
East Indian Bailway Co. v. Sukdeo Das (2), 
decided by a Single Judge. To my mind the 
contention is not sound since loss has been 

(1) 73 iBd. Oaa. 440 : 4 P. L T. 178 ; 3 Pat. 443 ; 
1 P. Ii. R. 169 ; (1938) A. L R. (Pat) 385 ; (1938) Pat. 
63 . 

(3) 74 Ind. Om. 481 ; 4 P. L. T. 148. 
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Jistinotly pleaded in paragraph 4 of the writ- 
ben Btabement presented on behalf of the 
defendant Company and that was also the 
interpretation put upon the paragraph by the 
plaintifif himself when leading evidence. In- 
deed, having regard to the fact that he filed 
Exhibit 6, a letter, wherein the Bailway 
Company alleged loss and disclaimed negligence, 
no other position was possible to him. Ac- 
cordingly, the second case cited is distinguish- 
able since therein the defendant had not 
pleaded even by implication that the goods 
had been lost, while the plea of loss as 
contemplated by the Bisk Note having been 
advanced on behalf of the defence, the drst 
mentioned case far from being in favour of 
the present contention is against it, bince it 
has been held therein that it is suffi- 
cient for the defendant Company to plead 
loss as contemplated by the Bisk Note and it 
need not call evidence to satisfy the Court 
that the goods are still not in the Com- 
pany’s possession. The evidence on the record 
as to loss was thus not inadmissible. This 
plea fails. 

It is next contended by the learned Vakil 
that the petitioner is at least entitled to a 
remand for further oousideration of the effect 
of the exception to the protection accorded by 
the Bisk Note. He argues (1) that Exhibit 5, 
the letter of the Bailway Company to the peti- 
tioner, states that the consignment which 
included the bale lost, proceeded in a wagon as 
far as Dildarnagar correctly, but there the 
wagon was found to have been broken into by 
thieves and no clue to the stolen property had 
been discovered by the Police ; (2) that under 
the exception, read with the proviso thereto, 
theft (not being robbery from a running train) 
is not necessarily excluded from" the wilful 
neglect of the Bailway Administration or ... . 
the wilful neglect of its servants” in respect 
of which the Bailway Company under the 
Bisk Note still continues liable when a 
complete package of a consignment is lost ; 
(3) that Exhibit 5 was not considered by 
the Judge in this connection, and (4) that 
if the Judge had directed his mind to the 
matter, he might have held, as other 
Courts have been known to bold, that the 
theft was due to the wilful neglect either of 
the Biulway Administration or of its servants. 

To my mind it cannot be inferred that 
Exhibit 5 was not coniudered in this connec- 


tion. Moreover, though the second proposi- 
tion is unexceptionable, it was for the 
plai stiff to prove that he came within the 
exception. It is not enough to say that theft 
may in law evidence “ wilful neglect on the 
part of the Bailway Administration . . .or of its 
servants.” The real question is whether any 
Court would be justiffed in holding, merely on 
the expression used in Exhibit 5, namely, 
“broken into by thieves” and in the absence of 
further evidence such as that the wagon which 
was ex hypothesi closed, and may even be taken 
to have been fastened or looked was negligently 
closed or fastened or was left altogether ex- 
posed and unguarded that wilful neglect was 
established. In my opinion such a finding 
would be unjustifiable. There is in the pre- 
sent case no such further evidence. The 
finding of the learned Judge is thus the only 
possible finding and a remand is contraindica- 
ted. 

The application is dimissed with costs. 

2* Application dismissed, 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 628 of 1922. 
July 24, 1923. 

Present : — Mr. Justice Daniels 
NAWAB 3AYBD SULTAN HUSAIN 
KHAN AND OTHEKS -Plaintiffs — 
Appellants 
versus 

JWALA and others— Defendants— 
Bbspondents. 

LandVrd and tenant ^Nmi-occupancy 
sion to convert into grove, effect of --right to tranefcr 
trees. 

Where permifi.<ilon is given by a zemindar to plant a 
grove on a noa-oooap&aoy tenare» the effect of it ii to 
pat ao end to the tenancy as such, and to aabstitata 
therefor a fresh eon tract between the pirtlee by 
which the position ol the tenant is converted into 
that of a grove-holder with transferable rights. 

[p. 491, ool. 2.] 

Jalesar 8ahu v. Baj UangaU 63 Ind. Oaf. 487 ; 48 
A. 609 ; 19 A. L. 616, followed. 

Daya Kuhan v. Muhammad Wazir Ahmad, 80 Ind. 
Cas. 565 ; 18 A L. J. 838, dissented from. 

LalBaijmth Singhs. Ckandrapal Singh, n lui. 
Om. 5U9 ; 81_A. L. J. 467 ; (1938) A. I R. (A ) 668, 
reb«d oa. 
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Second appeal againsii the decree of the 
District Judge, Farrukhabad, dated the 6th 
January 1922. 

Mr. M, A. Asiz, for the Appellants. 

Mr. Baleshwari Prasad^ for the Bespond- 
onts. 

JUDGMENT. — This was a suit for 
damages for certain trees alleged to have been 
wrongfully cut and for an injunction against 
the defendants forbidding them to cut any 
further trees in a plot numbered 378. The 
plaintiff s-appellants are the zemindars. They 
alleged in their plaint that the trees were of 
spontaneous growth, but pleaded in the alter- 
native that even if they had been planted the 
first defendant, who is an occupancy tenant 
in the village, had no right to transfer them. 
The trees which have been cut were sold by 
the first defendant to the second and third 
defendants and cut down by them. The first 
defendant pleaded that he was the owner of 
the trees, which weio planted by his ancestor 
with the permipsion of the zemindar, and that 
he had a light to sell them. Ho also alleged 
a custom by which tenants planting a grove 
had a right to sdl the trees. A great deal has 
been made in argument of the fact that the 
learned Judge finds that the wajihularz does 
not support the special custom relied on and 
that it is not proved. It has been argued that, 
on this finding, the suit should have been 
decreed without going into other matters, but, 
as the Calcutta High Court remarked in a 
recent case, it is not every variation between 
pleading and proof which is fatal to a suit or 
a defence, Tlio main defence of the defend- 
ant was that ho was the owner of the trees 
and was entitled to sell them, and it was on 
this question and not on the question of 
special custom that an issue was framed in 
the trial Court. 

The facts found by the Court below are 
that this grove was planted some 40 years 
ago with the permission of the zemindar by 
the defendant's ancestor on what was at the 
time a non-occupancy holding. He further 
6nds that the grove was planted only a year 
or two after the commencement of the ten- 
ancy. The area which was converted into a 
grove originally formed a portion of a larger 
plot but at the last' Settlement it formed a 
separate plot numbered *378. The learned 
I 0^61 


Judge has relied on the reported ruling in 
Jalesar Sahu v. Rajmangal, (l) and, following 
that ruling, has held that, when permission 
was given by the zemindar to plant a grove 
on the non-occupancy tenure, the effect of 
this was to put an end to the tenancy as such, 
and to substitute therefor a fresh contract 
between the parties by which the position 
of the defendant was converted into that 
of a grove-holder with transferable rights. 
That case related to an occupancy holding, 
but the case is much stronger where the land 
was held without occupancy rights as in the 
present case. It is most unlikely that the 
tenant would agree to spend the considerable 
sum of money necessary to convert the plot 
into a grove if he was still to remain liable to 
be turned out of the land and to lease trees at 
any time. 

In appeal the plaintiffs have relied on an 
earlier decision in Daya Kishen v. Muhammad 
Wazir Ahmad (2). That decision is, to my 
mind, clearly inconsistent with the decision in 
Jalesar Sahu v. Bajmangal (1), and, though in 
the later ruling an attempt was made to dis- 
tinguish it on what appears to me very slender 
grounds, it appears to me that the earlier 
ruling must now be considered to have been 
overruled and to be no longer good law. The 
later ruling has been followed and approved in 
a number of cases by me personally, e.g , Lai 
Baijnath Singh v. Chandrapal Shigk (3 , and 
I believe by other Judges also, and it has 
rightly been held by the learned District 
Judge to govern the present case. Following 
that ruling, I dismiss the appeal with costs 
inoluJing in this Court fees on the higher 
scale. 

Z. K. Appeal dismissed, 

(1) 6S Ind. Oaa 487 ; 48 A rod ; 19 A. L. J. 61(>. 

(2) 80 lad. Oas. 6t>5 ; 18 A. L. J. 883. 

18) • 78 Ind. Oaa. 639 ; 31 A. L. J. 457 ; (1938) 
A. 1. R. (A) 668. 
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SHEO DHARI RAM V. GUPTESWKR PATHAK 


PATNA HIGH COURT. 

Civil. Efvtsion No. 357 of 1923. 

January 24, 1924, 

Present : — Mr. Justice Foster, 

SHEO DHARI RAM—Petjtioner 

versus 

GUPTEr^WAR PATHAK and another 
'—Opposite Parties. 

Lmitniion Act \JX oi 19^8) s. spent in 

prosemiing appeal which is not pernnti<d. whether can 
be excluded ^-Pnriv proceedtrg in ignorance of law, 
whether arts toith due diligence and **in good faith,** 

ProceediDRii whioh are sought to be broufrht within 
the purview of peotion 14 of the Limitation Act muet 
be puch aR are reojgolped by law an legal in tbeir 
mitlatloQ thouKli a party has oarriod the proceeding 
to a wro' K Court 

A party wh^ U proceeding in tgnoranoe of law can 
ha>d]y bo paid to be proceedirg with due dtligoi oe 
or In go d faith within the meaning of sootion 14 of 
the Limitation Act. 

Time ppent in rropeoutlng an appeal which le not 
permitted under the law cannot be excluded under 
section 14 of the Limitation Act. 

Revision from the decision of the Subordinate 
Judge, Arrah, dated the 25th June 1923, 
afTirming that of Munsif, Buxar, dated the 
29th January, 1923. 

Messrs. S. P. Varnia and Mahabir Vrasad, 
for the Petitioner. 

Messrs. P. Dayal and Barnarain Prasad^ 
for the Opposite Parties. 

JUDGMENT. 

Foster, J. — This is a petition in revision. 
The applicant as a judgment- debtor instituted 
a proceeding under O. XXI, r. 90 whioh, 
on the 6th January 1923, was dismissed for 
default neither party being present. The appli- 
cant then hied an appeal on the 12th February 
1923. The Subordinate Judge who beard the 
appeal found that no appeal lay and that in 
any Cise it was out of time. It is urged here 
that the lower Court was wrong in holding 
that the appeal was incompetent. But the 
matter is of little consequence, for I find that 
the 6nal order of the Subordinate Judge was 
justified on the ground of limitation. 1 come, 
therefore, to the point of limitation. The appeal 
(if it lay) was filed six days out of time 
so far as I can see from the documents put 
before me on the applicant’s behalf. It is 
urged that sections 14 and 6 of the Indian 
Limitation Act should have been applied. 


Section 14, in my opinion, has no application. 
The petition for restoration of the case which 
was dismissed on the 29th January was dis- 
missed because that petition was one not re- 
cognized by the law Proceedings coming 
under section 14 must be such as are recognis- 
ed by law as legal in their initiation though a 
party has carried the proceeding to the wrong 
Court. It can hardly be said that a party who 
is proceeding in ignorance of law has been pro- 
ceeding with due diligence or in good faith. 
The words “good faith’' are explained in the 
earlier part of the Act as connoting duo care 
and attention. Nor do I find any ground for 
the appl’cation under section 6, inasmuch as 
the applicant had plenty of time betv^een the 
29bh January and the date on which the 
period of limitation for appeal (if any) would 
expire. 

The last point is urged by referring to the 
case of Naurang Bam SaJiu v. Hhakhori 
Mandar (l). It is argued that the Munsif in 
the Original Court did not show under what 
provision of the law he was dismissing the 
application under r 90 and, therefore, he 
acted without authority and his act amounted 
to a refusal to exercise jurisdiction. It seems 
to me this is stretching the argument too far. 
In the case quoted, the order was one that 
could not with any certainty he labelled, if I 
may use the expression, with any indication of 
the provision of law under wlrch it was passed 
Hero the order of the 6th Januapy 19 i3 
could only have been passed under O. XVH, 
r. 2, read wit i O. IX r. 3, for it was an order 
passed after adjournment and in the absence 
of the two parties. 

I find no reason to interfere. The petition 
is rejected with costs. 

z. K, Petition rejected 

(1) 61 Tnd. Gas. 189; 4 P. L. J. 277. 
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ABDUL HAQ V. MUHAMMAD YAHYA KHAN 

PATNA HIGH COURT. 

Civil Appkal pbom Original Decree 
No. 174 OF 19Z0. 

July 2, 1923. 

Present : — Mr. Justice Das and 
Mr. Justice Foster. 

Shaikh M^DUh HAQ -Plaintiff— 

APPELTiANT 

versus 

Babui MUHAMMAD YAHYA KHAN 
AND OTHERS -Defendants— 
Respondents. 

sycf^ic muej Act a of 18'i7). as. 15, 16. 17, 27 (b) 
^CoiUrad by guardian far himse>f and minor-^ Speci- 
fic psrit,rtncLnc6 of whole or part% wiu tlicr can be dt creed 
^Muiuahiy% want of, effect ol^ Muhammadan Lato— 
Guard an, de laoto, powir of, io soli minor* & property. 

A da facto guardian of a Mubammadan minor has 
no power to enter into a oontract for the Bale of the 
minor*B property, [p. 4^4, ool. J.] 

Imambaiidi v. Mutsaddi, 47 Ind Gas. 6lS ; 46 0. 
87H ; 6j M L. J 4^2 ; 16 A. L J. 8L0 ; 24 M- L. 

T. 8‘JO • 38 C. L J. 40'J ; 33 C W. N. 50 ; 5 P. L. W. 
276 : 30 Bom L. R. I02i ; (19l0) U W. N. 01 ; 9 L 
W. 6i8 ; 46 I. A. 78 iP. G.), followed. 

Specific performance will not be decreed of a oon- 
traot to sell immoveable propjcty entered into by a 
ga^rdiau on behalf of a minor, [p 481, col. 3.] 

Mir Sarwarjan y- Pahhruddin MaJumud, 1'3 lod* 
Oae. 831 ; 39 G. 333 ; i6 C W. N. '<4 ; U913) M. W. 
N. 33 ; 9 A L. a 83 ; 18 G. L. J. 09 ; 14 Born L. R. 

5 ; 31 M. L. J. 16G ; 11 M. L. T. b ; 89 I. A 
1 (P, G.) followed. 

The operation of flection 27 (4) of the Speoifio 
Relief Act ifl confined to oaBcfl where the oontraot ifl, 
in the firflt ineianoe, enforceable afl againetthe parties 
to the ooQiraot. The liability of a person claiming 
under a party to the contract rests upon the antece- 
dent liability of the party to the oontruot under 
whom he oUims, and an^^efl by reason of ihe faot 
that as Buoh transferree ha takes subjeot to the 
transferors’fl pre-existing ooniraotual obligation. But 
where there is no pre-existing ooniraotual obligation, 
the case entirely fails against the transferee. 
Cp. 486, ool. 1.] 

The Gourt will not, aa a general rule, compel spe- 
cific performance of a contract unless it can execute 
the whole oontraot. It may be that the oontraot 
though in form one and entire, is in sub'^lance divi- 
sible, and where this is so there is noihing to pre- 
vent the Court from carrying into efieot that portion 
of it, in flubbtance a sepaiate oontraot, which is cap- 
able of being carried into efieot. But a oontraot for 
the sale of immoveable property in one lot will 
generally be oonsideted indivisible, [p. 485, cols. 1 & 
3, p. Ab6, ool. 1] 

A contract to be flpeoifioally enforced by the Gourt 
must, as a general rule, be mutual, that is to say, 
such that it niight, at the time it was entered into, 
have been enforced by eiiher of the parties against 
the other of them. Want of mutuality in the oon- 


traot is a well reoognissed defence to a suit for speoifio 
performance, [p. 486, col. h] 

^ When, therefore, whether from personal incapa- 
city to oeDiraot or the nature of the contrsot, or any 
other oause, the contract is incapable of being en- 
forced against one parly, that party if>, generally, 
incapable of euforcing it against the other, thdigh 
its execution in the latter way might in itself be 
free from the difficulty attending its execution in the 
former, [p. 436, ojI. l.J 

Mir Sarwar^an v. Fakhruddin Mahomed, 18 Ind, 
Gas. 381 ; 39 G 232 ; 16 C. W. N. 74 ; (I.H2 ) M. W. 
N. 22 ; 9 A. L. J. 83 ; 16 C. L J. 69 ; 14 Bom. L. R. 
5 ; 21 M. L. J. 166 ; *11 M. L. T. 8 ; 89 I. A. 1 tP. C.) 
fc Rowed. 

Where a person is jointly interested in an estate 
with aiiotbec person and i*urpoilg to deal with the 
entire estate, speoifio performance will not be granted 
BgaiList him as to his hhare. [p. 4S(>, col 2.] 

Lumby V. liavenscroft, (18 »6) 1 Q. B. C88, 64 L. J. 
Q. B. 441 ; 14 R. 84i ; '<3 L T. 383 ; 43 W. R. 6b4 ; 
69 J. P. 377, relied on. 

Sections 15 and IG of the Specific Relief Act arc 
inapplicable to such a case. [p. 4b7, ool. 1.] 

Appeal from the dcciaion of Bui ordinate 
Jud^o, Barau dated the 30th April 19‘20. 

Mr. A. B. Miikherji, for the Appellant. 

Messrs. 3./. JMullick, S. 3/. Tnhn\ Siveshioar 
Dayal, Koorul Jiai>san and Sultanuddin 
Hussam, for the Respondents. 

Das, J. — This appeal arises out of a suit in- 
stituted by the appellant for speciGo perform- 
ance of aa agreement by dclendant No. 1 
and by dclendant No. 2 for self and as guar- 
dian of defendants Nos. 3 and 4 to sell certain 
properties to the plaintiff. The agreement 
is alleged to have taken place on tlie 20th 
August 1916 and the plaint was filed on the 
25th September 1916. On the 24th October 
1916 the defendants Nos. 1 to 4 sold the pro- 
perties to defendant No. 7 and defendant No. 7 
was added as a party to the suit on the 26th 
August 1918. The learned Bubordinate 
Judge has found that there was a valid pre-ex- 
isting contract to sell the properties to the 
plaintiff and that defendant No. 7 purchased 
the properties with notice of the prior contract 
in favour of plaintiff, but being of opinion tiiat 
defendant No. 7, as a co-sharer in all the pro- 
perties contracted to be sold to the plaintiff’, 
had a right of pre emption, has declined to give 
the plaintiff a decree for specific performance. 
The view of the learned Bubordinate Judge is 
that, though defendant No. 7 is not a purchaser 
without notice, she is still entitled to defeat 
the plaintiff's suit on the ground that she had 
a right of pre emption in respect of the 
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propertios in dispute. In this view the learned 
Subordinate Judge dismissed the plaintiff’s 
suit for speoitio performance but has given 
him a decree for Ks. 605 as against defendants 
Nos 1 to 4. 

It is, in my opinion, unnecessary for us to 
express an opinion on the question which has 
been discussed at great length by the learned 
Subordinate Judge, for, in my view, this appeal 
must fail, hrst, on the ground that defendant 
No. 2 as the de facto guardian of defendants 3 
and 4 had no power to convey to the plaintiff 
the shares of defendants Nos. 3 and 4 in the 
properties agreed to be sold, and, secondly, on 
the ground that it is quite impossible for the 
Court to give the plaintift* a decree for specific 
performance as against the minors and conse* 
quently as against the adult defendants. So 
far as the first point is concerned, the case of 
Imambandi v. Mutsaddi{i)t is directly in point. 
It IB quite true that that was not a case of 
specific performance, but the principle is 
equally applicable to a case where the de facto 
guardian has entered into a contract with a 
third party for the sale of the minor’s prop- 
erty, To direct the contract to bo carried 
into effect as against the minors’ is to sanction 
a plain breach of trust on the part of the 
dejacto guardian ; and this, I apprehend, 
this Court will not do. The second point is 
equally clear. The allegation of the plaintiff 
in regard to the contract is contained in the 
second paragraph of the plaint which is as 
follows : “ Defendant No. 1 and defendant 

No. 2 for self and as guardian of defendants 
Nos. 3 and 4 completed a contract lor the sale 
of the above-mentioned shares to the plaintiff 
on the 20th August 1916 at Bihar according 
to the stipulation given below, Ks. 7500 was 
fixed as the consideration thereof and Ks. 2u0 
as Salami, in all Ks. 7,70d. To complete the 
transaction it was settled that defendants 
Nos. 5 and 6 should go to Siwan and do all 
that may be necessary for the execution of 
the deed of sale.*’ 1 will assume that the 
contract was a concluded one : but the ques- 
tion still remains whether the Court will 
carry into effect a contract confessedly entered 
into by a guardian on behalf of the minors. 

(1) 47 Ind. Gas. 618 ; 45 0. 878 ; 85 M. L- J. 422 ; 

10 A. L. J. 800; 24 M. L. T. 830 ; 0. L. J. 409 ; 28 

C.\V. M.tO ; SP.L. W. 276; 20 Bom. L. K. 1022; 
(1912) M. W. N. 91 ; 9 L. W. 5l8 ; 45 1. A. 7S 
(KO). 


The decision of the Judicial Committee in 
Mir Sarwarjan v. Fakrudiin Mahomed (2), 
is, in my opinion, final and decisive. The 
question which their Lordships had to consi- 
der was whether a contract entered into on 
behalf of a minor by his manager or guardian 
and found to bo for his benefit, was enforce- 
ble by a decree for specific performance at the 
suit of the minor through his manai^er or 
guardian, and, in dealing with ihis question, 
their Lordships said as follows They are, 
however, of opinion that is not within the 
competence of a manager of a minor’s estate 
or within the competence of a guardian of a 
minor to bind the minor or the minor s estate 
by a contract for the purchase of immoveable 
property, and they are further of opinion that 
as the minor in the present case was not 
bound by the contract, there wasno mutuality, 
and that the minor who has now reached 
his majority cannot obtain specific performance 
of the contiact.” That was a case of contract 
for purchase, but, in my opinion, no distinction 
can be drawn between a contract for pur- 
chase and a contract for sale. Tlie decision 
of the Judicial Committee rests on the broader 
ground that it is quite impossible for the 
Court to decree specific performance against a 
minor. 

It was, however, argued that, though the 
contract may be unenforceable against the 
minors, no difficulty arises m the present case, 
as the defendants liave conveyed the properties 
to defendant No. 7 and there is no rule which 
prevents the Court from directing defendant 
No. 7 to convey the properties to the plaintiff. 
The argument is founded on the term^ of sec- 
tion 27 (b) of the Specific Belief Act which 
provides that “ except as otherwise provided by 
this Chapter, specific performance of a contract 
may be enforced against any other person;” 
that is to say, against any person other than 
a party to the contract “claiming under him;” 
that is to say, claiming under a party to the 
contract “ by a title arising subsequently to 
the contract except a transferee for value who 
has paid his money in good faith and without 
notice of the original contract.” In my opinion 
it is quite impossible to entertain the argu- 

(2) 13 Ind. Gas. 382 ; 89 0 281 ; 16 C. W. N. 74 ; 
(1912) M. W. N. 22 ; 9 A. L. J. 38 ; 10 G. L. J. 69 ; 
14 Bom. L. B. 5 ; 21 M. L. J. 156 ; 11 M. L. T. 8 ; 
89 1. A. 1 iP. G.) 



Vol.78] 


INDIAN OASBS 


486 


ABDUL HAQ 1^. MAHAMMAD YAHYA KHAN 

tneot. The operation of section 27 (b) of the 
Spooifio Relief Act is confined to oases where 
bho contracts are, in the first instance, enforce' 
able as against the parties to the contract. 
The liability of a person claiming under a 
party to the contract rests upon the antcce- 
lent liability of a party to the contract, and 
arises by reason of the fact that, as such 
transferee, he takes subject to the transferor’s 
pre existing contractual obligation ; and where 
there is no pre-existing contractual obligation, 
it seems to me that the case entirely fails as 
against the transferee. It is quite clear that 
you cannot enforce a contract as against a 
transferee unless the transferee has notice of 
the original contract. Now, notice of the 
eriginal contract must moan notice of an exist- 
ing obligation under the contract, and where 
the contract is itself unenforceable, it seems to 
me that it is impossible to maintain the view 
bhat the contract can be enforced as against a 
subsequent transferee. In my opinion the 
plaintiti s suit must fail so far as deiendants 3 
and 4 are concerned. 

The next question is, whether the plaintiff is 
entitled to a decree for specific performance 
against defendants Nos. I and 2 in regard to their 
shares in the properties agreed to bo sold. Now, 
IS to this, the rule is that the Court will not, 
as a general rule compel specific performance 
of a contract unless it can execute the whole 
contract, it may, of course, be that the con- 
tract though in form one and entire, is in 
substance divisible, and whore the contract is 
in substance divisible, there is nothing to 
prevent the Court from carrying into effect 
bhat portion of it (in substance a separate 
contract) which is capable of being carried into 
sffect. Mr. Abani Bhusan Mukhorji strongly 
jontends that the question whether the con- 
sraot was indivisible or divisible is a question 
cf fact, and that, as the question was not 
raised in the form in which it has been argued 
before us, we ought not to adjudicate on it, 
but that we ought to remand the case to the 
Court below for taking evidence. I do not think 
ihat Mr. Mukherji is entirely right in saying 
bhat the question was not raised by the defend- 
9.nt8. The minor defendants in their written 
statement took the plea that the contract was 
Qot enforosabie as against them, but I have no 
doubt whatever that the queston was not 
argued in the Court belpw in the form in 


which it has been argued before us. It seems 
to have been argued in the Court below that 
as there was a ceitificated guardian of the 
minors appointed by the District Court, the 
contract for sale without the sanction of the 
District Judge was unenforceable in law ; and 
that question the learned Subordinate Judge 
has decided against the defendants. But the 
question was undoubtedly raised in the written 
statement of the minors, and the question as 
to whether a decree for specific performance 
can be passed against the minors is a question 
of law. In regard to tlie other question, 
namely, whether the contract is one and entire 
or divisible it is sufficient to say that the 
plaintiff’s own case in the plaint and in the 
evidence is to the effect that the contract was 
one contract and not separate contracts. I 
have already referred to paragraph 2 of the 
plaint which is to the effect that there was 
ono contract, one salami and one considera- 
tion. It is the plaintiff ’s case that the con- 
tract between him and the defendants was 
embodied in a document dated tho Isb of 
September 1916. This document makes it 
clear beyond all doubt that the contract was 
one and entire and that i.ndcr the contract the 
defendants agreed to sell certain properties of 
which they were owners, to the plaintiff for 
the sum of Rs. 7,700. Neither in the plaint 
nor in Ex. 5 the document of the 1st Septem- 
ber 191 ■> is there any specification of the 
shares of the vendors, nor is it stated how 
much of the consideration was to go to defend- 
ant No. 1, how much to deferdant No. 2 and 
how much to dofendants Nos 3 and 4. The 
evidence which has been read before us by 
Mr Mukharji is conclusive on the question 
that the contract was one and entire. That 
being so, it is quite unnecessary to remand 
the case for taking fresh evidence, for it is 
possible for us, upon the allegation of the 
plaintiff himself, to decide the question with- 
out imving recourse to the doubtful propriety 
of sending the case back to the Court of first 
instance. 

1 have said that where the contract is in 
substance divisible, there is nothing to prevent 
the Court from carrying into effect that por- 
tion of it which in substance is a separate 
contract and which is capable of being carried 
into effect. But here, again, the rule is firmly 
established that a contract for sale of prop- 
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erty in on© lot will generally be considered 
indivisible for the reason that there is obvious 
injustice in compelling the purchaser of the 
entirety to take undivided parts or shares of 
the estate. Now, in the present ca^e the 
plaintiff having purchased certain specific pro- 
perties belonging to four persons could not be 
compelled to take the shares of two of them 
in those properties. Defendants Nos. 1 and 2 
could not be heard to say, “it is true that we 
contracted to sell not our shares in the prop- 
erty, but certain properties belonging to us 
and two minors and that we are unable to 
convey the shares of the minors, but none the 
less you are bound to complete the sale so far 
as our shares are concerned.” The plaintiff 
would bo entitled to say if such a case was 
put forward by defendants Nos. 1 and 2 “ I did 
not contract to purchase your ehares but I 
contracted to purchase certain specific proper- 
ties of which you, together with the minor 
defendants, are the owners.” Such a conten- 
tion on the part of the plaintiff would, in my 
opinion, be unanswerable, and no Court will 
force upon the plaintiff shares of the property 
when he has contracted to purchase the entire- 
ty. it is quite true that that is not the attitude 
of the plaintiff in the present case, and he, 
through his learned Vakil, has intimated his 
willingness to take a conveyance of the shares 
of defendants Nos. 1 and 2, but a contract to 
bo specifically enforced by the Court must, as a 
general rule, be mutual, that is to say, such 
that it might, at the time it was entered into, 
have been enforced by either of the parties 
against the other of them. Want of mutuality 
in the contract is a well recognized defence to 
a suit for specific performance, and was at the 
bottom of the decision of the Judii ial Com- 
mittee in the case of Idir Sarwarjan v. t akh- 
midin Mahomed The rule is stated in 
these terms in a recognized work on the 
subject : — “ When, therefore, whether from 
personal incapacity to contract or the nature 
of the contract, or any other cause, the con- 
tract is incapable of being enforced against 
one party, that party is, generally, incapable 
of enforcing it against the other, though its 
execution in the latter way might in itself be 
free from the difficulty attending its execution 
in the former.” (Fry on ^Specific Performance, 
page 219). The contract was, in my opinion, 
incapable of being enforced against the plaint- 


iff. That being so, the plaintiff is incapable 
of enforcing it against defendants Nos. 1 and 2. 

The exact point was decided by the English 
Court in Lumley v. Ravenscroft (3). That was 
a case where the defendants, an infant and 
his sister, agreed by their agent to grant the 
plaintiff a lease of premises in which they 
were jointly interested. The plaintiff brought 
an action for specifio performance of the 
agreement, and applied for injunction to res- 
train the defendants till after the trial of the 
action from leasing the premises to another 
person. It was held that an injunction ought 
to bo granted only whore a case was made 
out for specifio porformance, and that one of 
the defendants being an infant the plaintiff 
was not entitled to specific performoe against 
both of them, nor against the sisner as to her 
interest in the absence of any proof of misre- 
presentation or misconduct on her part. 
Lindley, L. J., in delivering the judgment, said 
as follows : — “ If Moore’s principals were both 
of age, there would be a complete contract 
and no difficulty in the case. Dut unfoitu- 
nately one of the princ’pals is an infant 
nineteen years of age, and the agreement is 
unquestionably an agreement for a lease by 
the two. It is an agreement by the two with 
the plaintiff for a lease to him of cert in 
property of which as it appears a lease was 
being granted to the two. What is the law? 
Specific performance is out of the question. 
You cannot got specihe performance against 
an infant, and upon the evidence before us no 
case is made out for specific pertormance 
against the other defendant either. This case 
is not within the exception as to misrepresen- 
tation or misconduct stated in Price v. 
Qrifflh, (4) and Thomas v. Dering, (6) but 
comes within the general rule that where a 
person is jointly interested in an estate with 
another person and purports to deal with the 
entirety specific performance will not be 
granted against him as to his share.” It is only 
necessary to mention that there is no charge 
of any misrepresentation or misconduct with- 
in the meaning of those terms in Price v. 

(8) (1895) 1 Q. B. 688 ; 64 L. J. Q. B. 441 ; 14 R 
847 ; 72 L. T 8'3 ; 48 W. R 6b4 ; 69 J. P. 277. 

(4) (1851) 1 D. G. M and G. bO ; 21 L. J. Oh. 78 { 
16 Jar 1092 ; 42 £. R. 482 ; 91 R. B. 87. 

(5) (1887) 1 Keen 72 J : 6 L. J. {N.8.) Ob. 267 : 1 
Jur. 427 ; 44 B. R. 168 ; 48 E. B. 488. 
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Oriffith (4) and Thomas v. Dering (6) as against 
defendants Nos. 1 and 2 in this ease. 

It was lastly argued that the question 
should be decided not on the English Law, 
but on the terms of sections 15, 16, 17 of the 
Specific Relief Act It will be noticed that 
the general rule adopted in the Act is that, 
excrpt in cases coming within certain excep- 
tions, the Court shall not direct the specific 
performance of a part of the contract. The 
general rule is laid down in section 17 of the 
Act ; the exceptions are enumerated in sec- 
tions 14, 15 and 16 of the Act. It is conceded 
that section 14 has no application, but it is 
contended that the case comes not within 
the prohibition of section 17 but within the 
exceptions mentioned in section 15 and 16 of 
the Act. In my opinion, section 15 has no 
application whatever to this case. The section 
applies to a case where a party to a contract is 
unable to perform the whole of his part of the 
contract. In the case before us, provided the 
Court could carry into etiect the contract as 
against the minor defendants, no question would 
arise as to the ability of defendants Nos. 1 and 
to 2 to perform tlie whole of their part of it. 
Hero defendants Nos. 1 and 2 agreed to convey 
their interests in the disputed properties to 
the plaintiff. They undoubtedly have an 
interest in the properties, and they made no 
representation whatever that they were en- 
titled to the whole interest in the properties. 
Had they made such a representation, and the 
contract was concluded on the footing that 
they wore entitled to the whole interest in the 
properties agreed to bo sold, section 15 would 
have applied and the plaintiff would be entitled 
to a decree directing defendants Nos. 1 and 2 to 
perform specifically so much of their part of 
the contract as they could perform, provided 
the plaintiff relinquished all claim to further 
performance, and all right to compensation 
either for deficiency or for the loss or damage 
sustained by him through the default of the 
defendants. But there is no default in the pre- 
sent case on the part of defendants Nos. 1 and 
2 and the whole difficulty has arisen by reason 
of the fact that defendant No. 2 as the de facto 
guardian of defendants Nos. 3 and 4 (who are 
also interested in the properties agreed to be 
sold) agreed to convey the interests of the 
minor defendants* in the properties to the 
plaintiff ; and to such a ease seotion 16, in my 


opinion, is not applicable. I should mention 
that tlie case would have stood on a different 
footing had defendant No. 2 (who is the certi- 
ficated I guardian of defendants Nos. 3 and 4) 
acted with the leave of the Court. In 
entering into the transaction she did not take 
the permission of the Court ; and, so far as 
the trausaction is concerned, she cannot be 
considered to have acted as the certificated 
guardian. In my opinion, section 15 has no 
application whatever. Section 16, in my opin- 
ion, does no more than embody the rule of 
English Law, and the relevant enquiry under 
section 16 is, is the contract one and entire or 
is it a divisible contract. I have given my rea- 
sons for holding that the contract is not a divi- 
sible contract. That being so, the general rule 
must apply and it is quite impossible to give 
the plaintiff a decree for specific performance 
as against defendants Nos. 1 and 2. 

I would dismiss this appeal with costs. 

So far as the cross-appeal is concerned, I 
am quite clear that the plaintiff is entitled to a 
decree for money as ai^ainst defendants Nos. 1 
and 2 ; but I am equally clear that he is not 
entitled to a decree as against the minors, 
defendant No. 2 is now dead, and is represent- 
ed in this appeal by defendants Nos 3 and 4. 
The decree passed by the learne I Subordinate 
Judge will l30 varied by providing that the 
plaintiff will have a money decree for Rs. 605 
with interest at 9 per cent, per annum from the 
11th September 1916 up to the 30th April 
1920 with costs as against defendant No. 1 
and defendants Nos. 3 and 4 as the represen- 
tatives in interest of defendant No. 2. and to 
the extent of the assets of defendant Nos. 2 in 
their hands. As provided by the learned 
Subordinate Judge, the decree will carry in- 
terest at 6 per cent, from the 30th April 1920 
until realization. Subjrct to this variation, 
the cross-appeal fails and is dismissed. 

Foster J. — This is a suit for specific 
performance of a contract to sell to the plaint- 
iff shares in six R3venue Estates i^xusi 
Nos. 1012. 1016, 1046, 1238, 1157 and 1012 
in Saran district. The plaint sets out that 
defendants Nos. 1 to 4, whoso genealogy is 
given below, owned a share in each of these 
estates: on the 20th August 1916 at Bihar 
they made a verbal contract to sell and on 
the let September 1916 they completed the 
oontraot at Si wan, by receiving the earnest 
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money and passing feo the plaintiff a written 
receipt. 

Salyld Ekbal Aki Khan 


I 

Mahmmad Yahya Khan, 
defendant I 
Ahmad Hneflaia, 
defendant 5. 


I 

Bihi Amna, 
defendant 3. 


I 

Muhammad Alt Khan 
^h fle widow Bib! 
Maqbul uoniofla (d6> 
oeiiRed pi'ndenie lite) 
was defdudant 2. 


i 

I . 

Bib! Rabia, 
defendant 4, 
wife of 
defendant 5. 


Defendant No. 6 was an agent of defendant 
No. 2, who was said to have made the con- 
tract on her behalf, and defendant No. 7 is a 
subsequent purchaser of the property by 
deeds of sale dated the 24th October 1916, 
The latter was made a party defendant before 
the hearing of the case, the only relief sought 
against her being a doclarartion of the in- 
validity of the sale-deeds executed in her 
favour. The main relief specific performance 
of contract, is claimed only against defendants 
Nos. 1 and 2. On tlie issues which were framed 
between the parties the learned subordinate 
Judge has arrived at the following material 
conclusions. He finds the alleged contract 
with the plaintiff proved ; the necessity for 
the contract, a decree threatening serious and 
permanent injury to the interests of the defen- 
dant’s family, is not a matter in dispute lie 
finds that the subsequent sale to defendant 
No. 7 is genuine and valid, but that the con- 
tract to sell to her (defendant No. 7) was not 
prior to the contract upon which the plaintiff 
is suing ; and, moreover, defendant No. 7 
purchased with full knowledge of the existence 
of that contract with the plaintiff. At this 
point the judgment diverges into a discussion 
of the twelfth issue, and the Judge finds 
that defendant No. 7 has a right of preemp- 
tion which debars the plaintiff from suing for 
specific performance in respect of three or 
four of the six estates ; as to the rest of the 
estates, the plaintiff's fortune was left 
to the decision of a subsequent suit if the 
plaintiff should think fit to bring it. In the 
result, no order was passed upon the claim for 
specific performance but defendant Nos. 1 to 
4 were made liable for such money as had 
actually passed hands upon the contract. The 
plaintiff appeals. 


In my view of the arguments in appeal, 
they fell under five main propositions; (1) the 
contract is enforceable against the defendants 
No. 1 and 4; (2) it is enforceable against the 
minor defendants Nos. 3 and 4; (3) it is enfor- 
ceable at least against defendants Nos. 1 and 
2 for what they c in convey ; (4) at least 

compensation in money can be obtained 
against each and all of these four defendants ; 
(5) the relief sought against defendant No. 7 
a declarationthat her purchase is invalid 
should be granted. 

I proceed to consider these propositions. 
The contract itself has, for the purposes of 
this appeal, been taken to be genuine, the only 
question being as to its legal effects. To deal 
with that question I shall, as briefly as pos* 
sible, discuss the four propositions Nos. (2) to 
(5) set out above. 

The emergent necessity and the fact that 
the minor’s mother contracted are urged as 
reasons for involving the minors in the con- 
sequences of the contract. (I may mention 
liere that the defendants are Sunni Muham- 
madans). The mother if only da facio guardian 
and not the legal guardian is not compjtent 
to dispose of the immoveable property of her 
infant children: Imambandi v. Mutsaddi (1). 
in this case it is not denied that the mother 
defendant No. 2 was tlie legal guardian of the 
minor defendants, appointed by the District 
Judge lof Patna under Act. VllI of 1890. 
Under section 27 of that Act she could do all 
acts which are reasonable and proper for the 
realization, protection or benefit of the minor's 
property, but under sections 29 and 30 she 
could not validily mortgage, or charge or 
transfer any part of the immoveable pioperby 
of the minors without the previous permission 
of the Court, The word “ previous ” is im- 
portant, for it explains how a contract of sale 
made by a certificated guardian without the 
permission of the District Judge has been 
treated by the Court as "a contract made by 
a trustee in excess of bis powers,.’ and so in- 
capable of being enforced specifically under 
section 21 of the Specific Belief Act : Kara- 
in Pattar v. Aukhoy Narain (6). In my 
opinion, the suit for specific performance fails 
on this ground as Against the minors. 

(6) 13 0. 163; 6 Ind. Do. (N. B.) 104, 
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The next question is whether the suit is 
onforoeable againg defendants Nos. 1 and 2 
for what they can convey. Had the defendant 
Yahia Khan brought a suit to enforce the con- 
tract written out by his son on his behalf and 
now relied on by the plaintiff (Exhibit 5) he 
would have had either to express his readiness 
and ability to perform Ins part of the contract 
or to admit that that contract could not be per- 
formed in its entirety. The contract was for 
the sale of the shares of defendants Nos. 1 to 
4 in .the six revenue estates. Now, even 
according to the plaint (paragaph 1) the 
defendants have concurrent ownership and 
possession of the properties, which include 
shares in rents and shares in land held in 
direct possession. It is manifest that no part 
of the contract stands on a separate and inde- 
pendent footing from any other part for, 
whichever portion of the property be affec- 
ted by the decree for specific performance, 
there will have to be a partition to ascertain 
that portion. Bo I do not consider that sec- 
tion 16 of the Specific Relief Act applies 
to this case. As to the application of 
sections 14 and 16 of that Act, I have found 
more difficulty. The learned Vakil for the 
appellants is ready to pay the whole price for 
such shares as defendant No. 1 (or defendants 
Nos. 1 and 2) are capable of transferring. 

1 would not go so far as to say that partial 
performance in specie cannot be enforced, but 
in such cases as these the question is whether 
it can and should be enforced. The contract 
obviously lacks mutuality, but in my opinion 
this case can be distinguished in its legal 
aspects from Mir Sarwanjan*s case (2) . In 
that case, there was an absolute lack of 
mutuality. This case in fact falls into one of 
the exceptions to the doctrine of mutuality, an 
exception recognised in sections 14 to 16 of the 
Specific Relief Act. For a clear exposition of 
this matter I refer to Halsbury’s Laws of 
England! “ Bpocifio Performance,’* Part II, 
section 5. In my opinion this case is go- 
verned by the latter part of section 15 of the 
Specific Relief Act. 

So I return to the question — what is the 
suitable remedy in the circumstances of this 
case ? In my opinion the relief to be granted 
should be restricted to compensation in 
money, the principle being that contracts 
should not be enforced to the detriment of the 
I C--62 


rights of third parties. The third party is 
Musammat Ratul, defendant No. 7. She is a 
purchaser for value now in possession of the 
properties. At the time when the contract 
of this suit was made she was la co-sharer in 
every one of six revenue estates, and the 
plaintiff was a stranger in respect of three or 
perhaps four of them. Under the law of pre- 
emption, therefore, Musammat Batul had, on 
the whole, a superior right to purchase. With 
this view, I record my opinion that specific 
performance ought not to be granted, but the 
plaintiff should, in accordance with section 19 
of the Specific Relief Act, be awarded com- 
pensation for the breach of the contract But 
as the contract would always have been expos- 
ed to the superior claims of Musammat Batul 
as pre-emptrix in respect of a considerable 
part of its subject-matter, I would confine 
the damages to the amount decreed in the 
lower Court, namely the money which actu- 
ally changed hands. As Musammat Maqbul- 
unnissa is dead, and as there is little or no 
evidence to show that any part of the money 
ever reached the minors I agree with the 
order propounded by my learned brother. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 46 of 1923. 

November 15, 1923. 

Present : — Sir Dawson Miller, Kt., K. C., 
Chief Justice, and Mr. Justice Mullick. 

Musammat TAIBUNNISSA BEGUM— 
Plaintiff —Appellant 
versus 

JAGDIP PANDEY, and others— 
Defendants — Respondents. 

Civil ProccAuro Code {Act V of 1008) 0. XIII, rr. 
1, ^^Doctimenis, production of, at Jato siage^Admis- 
siofi-^Discretion of Court. 

Rule 2 of O XI 11 of the Civil Procedure Code 
gives no disoretion to the Court to receive doou- 
mentary evideuoe at a later stage than that men- 
tioned in the previous rule unless good cause is 
shown to the satisfaction of the Court for the non. pro. 
duotion thereof, [p- 491, ool. 1.] 

The scope of the rule has sometimes been enlarged 
by allowing the late produotion of doouments in oases 
where it is quite obvious that no prejudioe would 
arise to the other part y by their late produotion and 
where the genuineness of the doouments sought to be 
admitted is beyond all question, [p. 401» ool. 1.] 



490 


INDIAN OASES 


[1934 


TAIBUNNISSA BEGUM V. JAGDIP PANDBY 

The objeol of the Ijeghlature ia enacting thle rale 
wae to prevent fraul by the late piodaotloo of saepi- 
clous documents and not to shut out formal evidence 
beyond suspicion such as oertlfled copies of public 
doouments or records of judicial proceedings. 

[p. 491, col. 1.] 

TaUswar Singh v. Bhagwan Das, 12. 0. W. N. 812, 
referred to. 

But the mete fact that a dooumeut has been in 
existence for more length of time before proceedings 
were instituted Is not in itself a sufficiently good 
cause for allowing it to be produced at a late stage 
of the proceedings, [p. 491, col. 2.] 

Appeals under seofcion 10 of the Letter 
Patent from a deoision of Mr. Justice Boss. 

Mr. S. M Tahir, for the Appellant. 

Mr. JanaJc Kishore, for the Respondents. 

JUDGMENT. 

Dawson Miller, C. J.— This is an appeal 
under the Letters Patent from a dooision of 
Mr. Justice Ross overruling the decree of the 
lower Courts and remanding the case for 
retrial after the admission of certain evidence 
which was rejected by both the lower 
Courts. 

The plaintiff obtained against one Mr. 
Mackenzie a decree and in execution of that 
decree sold certain property alleged to belong 
to Mr. Mackenzie and in the execution sale 
the plaintiff purchased the property sold. 
Subsequently, the defendants instituted pro- 
oeedings under O. XXI, r. 100 of the Civil 
Procedure Code claiming to have the sale set 
aside on the ground that they were the sole 
parties interested in the property and that Mr. 
Mackenzie was not the proprietor at all. In 
those proceedings the defendants succeeded. 
The plaintiff thereupon brought the present 
suit against the defendant Jugdip Pande who 
had brought the proceedings under O. XXI, 
r. 100 and certain other persons who are 
apparently joint with him in estate claiming 
to recover possession of the property from the 
defendants. 

The plaintiff succeeded in establishing her 
title to the property and in disproving the 
defendants* title and judgment was pronoun- 
ced in her favour by the trial Court and on ap- 
peal that deoision was upheld. 

The only ground upon which the appeal 
was preferred was that the learned Munsif 
before whom the case came for trial had im- 
properly rejected certain evidence tendered by 
the defendants at a late stage of the case. It 


appears that the issues in the suit were fram- 
ed on the 14th April and under the rules in 
the Civil Procedure Code all documentary 
evidence of every description in the possession 
or power of the parties ought to have been 
produced at the first hearing which was either 
on or before the 14th April. Later, applica- 
tions were made for adjournment of the hear- 
ing and it was not until the 29th May that 
the actual hearing of the suit commenced and 
on the following day arguments were heard 
and judgment was delivered on the 31st. On 
the 29th May the defendants produced the 
doouments in question and the learned Munsif 
rejected them on the ground that they 
ought to have been produced at an earlier stage. 

On appeal, the District Judge upheld the 
ruling of the Munsif being of opinion that he 
was perfectly justified in rejecting the docu- 
ments tendered at that late stage of the 
proceedings. 

From that decision a second appeal was 
preferred to this Court and the matter came 
before Mr. Justice Ross. The learned Judge 
was of opinion that the Munsif had improperly 
exercised his discretion in rejecting the doou- 
ments in question and remanded the case for 
re-trial by the Munsif after taking the evid- 
ence which had been excluded. 

From that decision the present appeal under 
the Letters Patent is brought by the plaintiff. 
I ought to mention here that the documents 
which were tendered in evidence on the 29th 
May were, first of all, a letter which purported 
to have been written by Mr. Makenzie who, 
I understand, is now dead and certain counter- 
foils of rent receipts in connection with the 
property the subject-matter of dispute. These 
had been used by the defendants and filed 
before the Judge in the proceedings under 
O. XXI, r. 100 in which the defendants 
were successful, and the only possible ground 
upon which it could be suggested that the 
defendants had good cause for not producing 
their documents at the proper time would be 
that these doouments had been in existence 
before the suit was instituted and, therefore, 
there was no pressing necessity for producing 
them at the very first moment and that this 
in itself was sufficient cause for iuduoing the 
Court to admit the document at a later period. 
In considering this question it is necessary to 
bear in mind exactly what the law is oD the 
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subjeot as laid down in O. XIII of the Civil 
Procedure Code. I have already referred to 
the first rule of that Order which makes it 
obligatory upon the parties to produce all 
their documentary evidence at the first hear- 
ing of the suit. Buie 2 of the same Order 
provides that no documentary evidence in the 
possession or power of any party which should 
have been but has not been produced in 
accordance with the requirements of r. 1 
shall be received at any subsequent stage of 
the proceedings unless good cause is shown to 
the satisfaction of the Court for the non- 
production thereof and the Court receiving 
any such evidence shall record the reasons for 
BO doing. It will be observed that rule gives 
no discretion to the Court to receive evidence 
at a later stage than that mentioned in the 
previous rule unless good cause is shown to 
the satisfaction of the Court for the non- 
production thereof. The rule is precise and 
excludes all documentary evidence produced 
at a late period unless good cause is shown for 
its non-production. That rule has been found, 
perhaps, in some oases to work a certain 
amount of hardship and the tendency has no 
doubt been to endeavour, to some extent at all 
events, to enlarge the scope of the rule by 
allowing the late production of documents in 
cases whore it is quite obvious that no pre- 
judice would arise to the other party by their 
late production and where the genuineness of 
the documents sought to be admitted is beyond 
all question. In the case of Taleswar Singh 
V. Bhagwan Das (1) the learned Judges of the 
Calcutta High Court pointed out that, whilst 
it is for the Court of first instance to decide 
whether the documents which ought to have 
been mentioned in the original list or ought to 
have been produced earlier were not so pro- 
duced for good and sufficient reasons, at the 
same time, the object of the Legislature in 
enacting this rule was to prevent fraud by the 
late production of suspicious documents and 
not to shut out formal evidence beyond 
suspicion isuch as certified copies of public 
documents or records of judicial proceedings. 
In that case, although it would appear that no 
valid excuse had been proved for not produc- 
ing documents of that nature at the first 
bearing of the suit, nevertheless the Court 
allowed the production of public documents at 
a later period either before or at the actual 
(1) 12 0. W. N. 8J2. 


hearing. The principle relied upon in that case, 
however, must not, in my opinion, be pushed 
too far. It seems to me that that decision 
may be justified upon the ground that where 
you have a public document which clearly is 
one beyond all suspicion as to its authenticity 
and which can be procured at any time by 
either party that fact may in itself be suffi- 
cient cause for not producing the document at 
the earliest stage, because, unless, some pre- 
judice is suffered by the other side by its late 
production, which of course would be sufficient 
to exclude it, it seems fairly obvious that the 
other party can suffer no harm by its late pro- 
duction because the genuineness of the docu- 
ment is beyond question, and, therefore, as I say, 
that fact may in itself be quite sufficient excuse 
or sufficient cause for the non-production of the 
document in the first instance. In the present 
case, however, the documents which it is now 
sought to have admitted after trial and which 
the defendants asked to have admitted at a 
late stage in the proceedings are not docu- 
ments of that nature. They are not public 
documents. The principal document is a letter 
said to be signed by Mr. Mackenzie himself 
which it is said will have a material bearing 
on the question in dispute in this case and the 
only ground upon which it has been suggested 
that there was goal cause for non* production 
of that and of the other documents is that 
those documents were in fact exhibited in the 
proceedings' under O.XXl, r. 100, and, therefore, 
it must be presumed that they at least were 
not fabricated for the purposes of the present 
case. Further, it is said that both parties 
were aware of these documents because in the 
previous proceedings both the plaintiff and the 
defendants had also been parties. I am not 
prepared to say that the mere fact that a 
document has been in existence for some length 
of time before the proceedings were instituted 
is in itself sufficiently good cause for allowing 
the documents to be produced at a later stage 
of the proceedings. When the application was 
made to the learned Munsif no cause apparent- 
ly of any sort was shown why the documents 
should bo admitted and what exactly were the 
grounds which induced the learned Munsif to 
reject tliose documents wo have now no means 
of determining. The learned Vakil can give 
us no assistance upon that point and all wo 
know from the record of the case is that the 
documents were tendered and rejected. It may 
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well be, in fche absence of any proof as to the 
cause which was shewn for their late produc- 
tion, that the Munsif had very good reasons 
either from a perusal of the documents them- 
selves or from something which may have 
been stated to him in Court for rejecting 
these particular documents, and in fact, so far 
as we can judge for ourselves, the principal 
document in the case is one which indicates 
something if not exactly a fraud something 
which would indicate a desire to set up a 
different state of fact from those which were 
actually existing. What the exact worth of 
these documents may bo as evidence it is 
impossible for us to determine but having had 
the documents produced, an advantage which 
my learned brother who heard the second 
appeal in this Court and from whose judgment 
this appeal is brought, had not, I certainly 
am not prepared tosay that the Munsif exercised 
a wrong discretion in rejecting them at the 
stage at which they were tendered. No real 
cause has, to my mind, been made out why 
they should necessarily be accepted and, in 
those circumstances, it does not appear to me 
that it is right that this Court should inter- 
fere with the discretion which in all pro- 
bability, and as far as one can judge from the 
circumstances disclosed, was a perfectly 
proper discretion on the part of the Munsif. I 
think that the decision of the learned Judge 
under appeal should be set aside and tho 
decree of the Subordinate Judge afFiming that 
of the Munsif should be restored. The ap- 
pellant is entitled to her costs of this appeal 
and of the appeal to Mr. Justice Boss. 
MuIIick, J.— 1 agree. 

PATNA HIGH COURT. 

Letters Patent Appeal No. 74 op 1923. 
December 4, 1923. 

Present Sir Dawson Miller, Kt., K. C., 
Chief Justice, and Mr. Justice 
Mallick. 

UOHIT KOPRI AND ANOTHER— 
Defendants — Appellants 
versus 

ADHIK MANDAL and others— 
Plaintiffs— Respondents. 

lupnit'uUm Act {XVI oj 1908), s, 2Q^riace 0 / rcgis- 
tration-Swall item of ^property included for purposes 


of registration^Registrationt validity o/^Mokarrari, 
malgazaft meaning of. 

The mere fact that a small item of property situ- 
ate in a partioular district is included in a deed of 
transfer in order to give jurisdiction to the Sub-Kegis- 
trar of that district to register the deed, will not in- 
validate the registration, if the property was actually 
intended to be conveyed by the deed, [p* 493, col. 1] 

The use of the word muharrari does not in itself 
Imply any permanent interest but merely fixity of 
rent. [p. 494, col. 2.] 

The word malguzar means, primarily, rent payer. 
It may equally be applied to a tenure-holder or a 
raiyat. In North Behar it generally means tenure- 
holder. [p. 494 , col. 2.] 

Appeal under section 10 of the Lattters 
Patent from the decision of Mr. Justice 
Buoknill. 

Messrs. S, Ahmad and S. Saran, for the 
Appellants. 

Messrs. S. Imam and S. Dayal, for the Res- 
pondents. 

JUDGMENT. 

Dawson Miller, C. J.— The suit out of 
which this appeal arises was instituted by the 
respondents as plaintiffs against the appellants 
as defendants to eject the defendants from 
certain lands on the ground that the plaintiffs 
were the oocupanoy raiyats of the land and 
the defendants were under-raiyats holding 
under them. The plaintiffs also claimed mesne 
profits from the date of the expiry of the 
notice to quit, which was duly served, until 
the date of possession. The plaintiffs* title to 
the land as raiyats is based upon a purchase 
by registered deed in the year 1914 from 
Nunoo Lai and Dwarka Nath, tho previous 
tenants. 

The defendants disputed the validity of the 
plaintiffs* title on tho ground that the sale- 
deed was not properly registered. They fur- 
ther contended that the plaintiffs and their 
predeoessors were tenure-holders and not occu- 
pancy raiyats and that they, defendants, had 
acquired occupancy rights as raiyats under 
the plaintiffs. They further relied upon a 
certain representation contained in a rent- 
receipt granted by the plaintiffs to the effect 
that they were tenure-holders and pleaded 
that this created an estoppel. 

The Munsif before whom the case came for 
trial found all the issues in favour of the 
plaintiffs and decreed their suit. 
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His decision was upheld by the Subordinate 
Judge on appeal and again by Mr. Justice 
Bucknill on second appeal to this Court. 

The present appeal is preferred by the de- 
fendants under the Lebfcers Patent from the 
decision of Mr. Justice Bucknill. 

The first point which was ur{\ed before us 
in this appeal was, that the transfer to the 
plaintiffs by Nunoo Tjal and Dwarka Nath in 
1914 was invalid as it was not properly re- 
gistered. It appears that the land trans. 
ferred by the sale-deed measured 66 bighas 
10 cottahs. The 56 bighas which is the land 
in dispute in this case are situated in the 
Purnea district and the 10 cottahs are situat- 
ed in the Bhagalpur district. It is conceded 
that the 10 cottahs were included in the sale- 
deed for the purpose of enabling the sale-deed 
to be registered in the Bhagalpur distnet 
where in fact the registration took place 
at the sub-registry office at Madhipura. 
It was not contended that the 10 cot- 
tahs of land at Madhipur had no existence 
nor was any objection taken in the written 
statement that the registration was not valid 
and no issue was framed upon this point. The 
6th issue, however, was framed thus : — 

“Is the kabala propounded by the plaint- 
iffs a legal and valid document or not.’* 

This issue was not pressed at the trial and 
the Munsif found that it had been abandoned. 
Before the Subordinate Judge on appeal the 
appellants contended that the registration was 
invalid, a point which does not appear to have 
been taken in the trial Court. They relied 
upon a deposition given by the first plaintiff in 
an earlier case in 1915 in the Munsif’s Court 
at Purnea which had presumably been put in 
evidence at the trial in which he stated : “The 
hohala was executed at Madhipura. I pur- 
chased 10 cottahs of land at Maghipura— it is 
still in possession of Nunoo Lai for the pur- 
pose of getting the hohala registered there.” 
It was found by the Subordinate Judge that 
the land was in fact purchased and oven if it 
was purchased with the express intention of 
giving jurisdiction to the Sub-Begistrar at 
Madhipura to register the deed, there is 
nothing illegal or improper about this. It was 
for the learned Judge to say whether tlie pur- 
chase of the 10 cottahs was a genuine transac- 
tion or not He found that it was and this 
appears to me to dispose of this point. 


It was next contended that what was pur- 
chased by the plaintiffs was not a holding but 
a tenure and that the defendants were not 
under-raiyats but raiyals liolding under the 
plaintiffs as tenure holders and could nob, 
therefore, bo given notice to quit. The learn- 
ed Subordinate Judge treated the case as one 
in which the onus was on the plaintiffs to 
prove that the defendants were undor-raiyais 
and that they (the plaintiffs) were raiyats 
and not tenure holders and no objection is 
taken by the appellants to his ruling upon 
this point. He went carefully through the evi- 
dence upon this part of the case and came to a 
clear finding that Nunoo Lai and Dwarkanath 
tho predecessors in interest of the plaintiff’s had 
acquired the land for tho purpose of cultivation 
only and had khas possession by cultivating 
the land and not by collecting rents from 
tenants. The rent receipts for the rent paid 
to their landlord were produced and they were 
therein described as raiyat jotedan and it was 
found that for nearly fifty years the proprie- 
tors Ugranarain and Fatehnarain had treated 
Nunoo and Dwarka as cultivating raiyats. It 
was further shewn that some of tho defen- 
dant’s CO- sharers had purchased a share of the 
proprietary interest of the plaintiffs’ landlords 
and that they had collected rent from the 
plaintiffs describing them in the rent receipts 
as raiyat-jutedars. There were other docu- 
ments also, notably a plaint in a rent-suit 
instituted by one of the defendant's co- 
sharers against Nanoo Lai, in which the 
interest of the plaintiffs’ predecessors was 
described as that of raiyats in possession of 
the land through dar-raiyats. The evidence 
to tho contrary given on behalf of tho defen- 
dants was very meagre and was not accepted 
by the learned Subordinate Judge. It was 
contended, however, that the area of tho land 
transferred to tho plaintiffs was over 100 
standard bighas and that, therefore, there was a 
presumption arising under section 5 (5) of the 
the Bengal Tenancy Act that the tenant was 
a tenure-holder until tho contrary was shewn. 
The learned Judge found as a fact that the area 
was 56 i bighas as stated in the hohala of 
1914 and that no such presumption arose. It 
was pointed out, however, no behalf of the 
appellants that although in tho kobala the total 
area of tho land was described as 57 bighas 1 
coitxh it was also stated to measure 167 bighas 
10 cottahs when measured by a laggi of 4 
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cabiiis which is the sbandard measuremonti 
and fehat the smaller area had been arrived 
at by measurement with a laggi of cubits. 
The evidence on behalf of the plaintiffs was 
that the standard pole in the chalda where 
the land in suit was situated was 4i cubits 
and not 6i cubits. If this bo accepted the 
actual standard measurement would be under 
100 highas. This evidence appears te have 
been uncontradicted by the defendants’s 
witnesses and the learned Judge accepted that 
evidence as correct and found that the area 
was under 100 Inghas, As a finding of fact 
this is conclusive. The finding, however, was 
critioiseod by the appellants as being contrary 
to the evidence in the kobala itself which 
described the area of the land when measured 
by a 4 cubits pole r s over 100 bighas. This 
statement in the kobala does not appear to 
have been drawnn to the notice of the learned 
Judge and no mention is made of it in the judg- 
ment. It is contended that it is conclusive 
of the area and that the learned Judge ought 
to have given effect to the presumption arising 
out of the Statute in considering the evid- 
ence as to the nature of the plaintiffs’ interest. 
I am not prepared to say that the statement 
in the kobala is conclusive as to the area of the 
land. It was undoubtedly evidence and very 
strong evidence of the area but there was 
evidence of a contrary nature which was 
apparently uncontradicted by the defendants 
who a ppear not to have relied upon the state- 
ment in the kobala before the Subordinate 
Judge, but even assuming that it must be 
taken that the land in suit measured over 100 
standard bighas and that a presumption arose 
therefrom in favour of the appellant’s conten- 
tion that the plaintiff’s interest was that of 
tenure-holders the learned Judge did undoub- 
tedly place the onus upon the plaintiffs to prove 
that their interest was that of raiyais and after 
reviewing the whole of the evidence agreed 
with the finding of the trial Court and came 
to a clear t conclusion that the plaintiffs had 
discharged the burden of proof which lay 
upon them. In these circumstances, it seems 
to me that the finding of the learned Subordi- 
nate Judge on this part of the case ought not 
to be disturbed. 

The last point which was urged before us 
was that in the year 1324 F. the plaintiii’s 
granted a rent-receipt to the defendants which 


contains at the foot the following entry : “let 
out the jama zamain mukarrari ” and it is 
sign^ by the plaintiffs, the first plaintiff 
Adhik Lai Mandal being described as Sadar 
Malguzar. This receipt was granted after 
some dispute between the plaintiffs and defen- 
dants and after their differences had been re- 
ferred to a panohayat and a compromise 
arrived at. It was contended that the use of 
the word Mukararri and the description of the 
plaintiff as Sadar Malguzar are an admission 
that the defendants held a permanent interest 
at a fixed rent and that the plaintiffs are tenure- 
holders and that as this was arrived at as the 
result of acompromise by which some nazarana 
was paid to the plaintiffs the plaintiffs 
are estopped from denying the truth of 
the representation made in the rent-receipt. 
What the exact nature of the compromise 
was does not appear to have been explained 
beyond what can be gathered from the rent- 
receipt. The use of the word mukarrari does 
not in itself imply any permanent interest but 
merely fixity of rent. In dealing with this 
part of the case the learned Munsif observed 
as follows : — “ The word mukararri means 
fixity of rent and is not intended to convey the 
meaning of occupancy raiyat. It is urged that 
the rent of an undei raiyat cannot be fixed in 
perpertuity and so it must mean occupancy 
raiyat with rent fixed. What the parties 
meant by the expression mukarrari in Exts. A 
and B-1” (the latter being the counterpart of 
the former) “ there is no evidence to show and 
I am left to speculate as to its meaning not 
from evidence but from a mere supposition not 
borne out by the other circumstances. As far 
as the Glossary goes no such meaning attaches 
to the word mukarrari and I am not justified 
in interpreting it in that light. It is quite 
probable that the parties intended that the 
rent must be fixed once for all and that this 
may operate as an admission of the plaintiffs 
as to fixity of rent. Beyond that it cannot 
take away the plaintiffs' right in ejectment." 
The learned Subordinate Judge took the same 
view but neither of them was apparently 
asked to attach any importance to the des- 
cription of the first plaintiff as Sadr Malguzar 
as this is not dealt with in either of the judg- 
ments. The word malguzar means, primarily, 
rent payer. It may equally be applied either 
to a tenure-holder or a raiyat and although 
the word malguzar is one of several used 
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locally in North Bihar to mean tenure holder, 
the document is not so clear and unambi- 
guous as to amount to a representation on 
behalf of the plaintiffs that they were treat- 
ing themselves as tenure-holders and the 
defendants as raiyats bolding under them. 
It is, as Mr. Justice Bucknill pointed out in 
dealing with this part of the case, “ extremely 
unlikely in view of the position which had 
always been maintained by the plaintiffs and 
their predecessors that that position would 
have been completely thrown away by an ad- 
mission in a document such as this.** The 
findings of each of the lower Courts are very 
strong as to the status of the plaintiffs and 
defendants and 1 am not prepared to hold that 
a chance expressoin of at least doubtful import 
in a rent-receipt is a clear representation by 
the plaintiffs acted upon by the defendants 
and amounting to an estoppel. In my opinion 
this appeal should be dismissed with costs. 

Mullick, J.~I agree. 


PATNA HIGH COURT. 

Civil Revision No. 335 op 1923. 

January 3, 1923. 

Present : — Mr. Justice Jwala Prasad and 
Mr. Justice Kulwant Sahay. 

RUN BAHADUR SINGH and another— 
Petitioners 
versus 

BAJNANJI PRASAD SINGH, and others 
— Opposite Parties. 

Civil Procedure Code [Act V oi 1908), «s. 47, 116, 
0. XXh r. le-^Executiofh of decret>— Assignees, dispute 
betm^n-^-Question tried in form of suit ^ Appeal^ 
Revision, 

Two persons applied for exeoation of the same 
deoree, each claiming to be an assignee from the 
decree-holder. The matter was treated as one under 
seotion 47 of the Civil Ptooedure Code and eventually 
the Court converted the proceeding into a suit and 
decided that the assignment In favour of one of the 
parties must prevail over the assignment in favour 
of the other. The latter filed an application for revi- 
sion against the order ; 

Held, that no revision lay against the order passed 
by the trial Court, for if the matter was one arising 
under seotion 47 of the Civil Procedure Code, the 
order was open to appeal and not to revision* and if 
it arose out of a suit the remedy again was by way 
of appeal against the deoree in the suit, but if, on the 
other hand, it was one to be treated as failing under 


O.XXl, r. 16 of the Civil Prcoedure Code, it 
oonld not be said that by trying it in the form of a 
suit, the Court had passed an order without Jurisdic- 
tion. [p. 497, ool. 1.] 

Revision from an order of the Subordinate 
Judge, Patna, dated the 25th June 1923. 

Mr. S. N. Bose, for the Petitioners. 

Mr. B, 0. Sinha, for libe Opposite Party. 

Note by Stamp Beporter : —This is an appli- 
cation for revision under seotion 115, 0. P. C. 
and seotion 107 of the Government of India 
Act. The decision sought to be revised is 
dated 25-6-23 and is the final judgment by the 
lower Court in suit No. 61 of 1923 which 
ended in a formal deoree, a copy of which has 
not been filed with the present application. 
The decision aforesaid is a decree within the 
meaning of section 2 of the Code of Civil 
Procedure. The decision being a decree, an 
appeal lies under section 9d of the Code. As 
an appeal lies, the application for revision 
under section 115 of the Code or under section 
107 of the Government of India Act does not 
lie. The application for revision is simply an 
attempt at non-payment of the proper Court- 
fee leviable on a memo of appeal from an 
original decree. 

I request that this note may, subject to 
approval by the Registrar, be placed before 
the Hon*ble Judges at the hearing of the 
application. 

ORDER. 

Jwala Prasad, J.— We have heard the 
learned Vakils on both sides. On the 
24th February 1923 the petitioners filed 
an application for execution of a mort- 
gage-decree, dated the 8th December 1915, 
said to have boon assigned to them by 
means of a registered document, dated the 5th 
February 1923, by one Basant Lai, the origi- 
nal decree-holder opposite party No. 2. On 
the 26th P'ebruary 1923, the opposite party 
No. 1, Bairangi Prasad, put in an application 
for execution of the same decree upon the 
ground that he was an assignee of the decree 
by the same decree-holder Basant Lai. 
Both these applications for execution were 
put up for hearing on 10th March 1923. The 
question, therefore, before the Court below 
was as to which of the executions should 
proceed. This involved a determination as to 
the validity of the deeds of assignment in- 
favour of the rival claimants to execute the 
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decree, namely, the petitioners and opposite 
party No. 1. The matter was treated as one 
under section 47 of the Civil Procedure Code, 
namely, as to the ri{»ht of the rival claimants 
to represent the original decree-holder and 
execute the decree. The judgment-debtors 
did not make any objection, and, therefore, the 
dispute was with the two rival claimants as 
representatives of the decree-holder. The case, 
however, was treated as one under section 47 
of the Civil Procedure Code, and in the course 
of the hearing of the matter the Court 
thought that the question was one which 
should have been determined in a regular suit ; 
and the learned Subordinate Judge converted 
the proceeding into a suit under clause (2) of 
section 47 of the Civil Procedure Code. Ulti- 
mately, ho held by his decision, dated the 26th 
June 1923, that the deed of assignment in 
favour of opposite party No. 1, Bajrangi 
Prasad Singh, must prevail, and that the deeds 
of assignment set up by the petitioners were 
ante-dated and were suspicious. He, therefore, 
held that evidently the opposite party No. 1 
was entitled to proceed with the execution of 
the decree obtained by Basant Lai, oppo- 
site party No. 2. The present application 
is direct^ against the said order of the 
Subordinate Judge, and it is said that his 
order was without jurisdiction and hence 
capable of being revised by us in our revisional 
jurisdiction under section 116 of the Civil 
Procedure Code. 

The order in question purports to have 
been passed in a suit into which the proceed- 
ing originally instituted was converted by the 
Subordinate Judge. A decree also has been 
prepared in accordance with the said order. 
The opposite party had, under the direction 
of the Court, to pay Court-fee upon Es. 7,000, 
the consideration money mentioned in his 
deed of assignment. Now, if the order of the 
Subordinate Judge is one passed in a regular 
suit and culminated in a decree regularly pre- 
pared and passed under the Code of Civil 
Procedure, then a first appeal would lie from 
that decree to this Court. If, on the other 
hand, the order is one passed under section 47 
of the Civil Procedure Code, then also an 
appeal would lie to this Court. 

It is, however, contended that the order in 
question is neither passed in a regular suit 
nor under section 47 of the Code, for the 


question determined by the Court did not 
arise in a dispute between the parties to the 
original suit but between the representatives 
of one of the parties to the suit, namely, the 
decree-holder. 

It is then contended that as the dispute 
did not come under section 47 of the Code, 
the Court had no jurisdiction to convert 
the application made by Bajrangi Prasad 
Singh into a suit, for it is said that under 
clause (2) the Court could only convert 
a proceeding under section 47 into a suit, 
but as the application was not a valid 
proceeding under the section the Court had no 
jurisdiction to treat the same as a plaint in a 
suit. The learned Vakil contends that the 
applications of the parties and the order of the 
Court below would come under O. XXI, 
r. 16 of the Code, under which the Court 
has to determine whether an assignee of the 
decree-holder should bo permitted to proceed in 
execution. It is said that, as the matter comes 
under that provision of the Code, there is no 
appeal, and as there is no appeal the present 
application is competent as an application in 
revision; but the learned Vakil has failed to 
show that the final order of the Court below 
directing Bajrangi Prasad Singh to proceed 
with the execution was not within tho jurisdic- 
tion of tho Court. Hence the order is not 
capable of revision. With this final order the 
learned Vakil has no grievance; but ho im- 
pugns the procedure adopted by the Court 
below whereby the Subordinate Judge 
arrived at this conclusion. In 8hort,'his argu- 
ment is that the Court below should not have 
tried the application of Bajrangi Prasad Singh 
as a suit, and should have simply determined 
the right of one of the rival claimants to 
execute the decree, leaving the matter to be 
fought out and determined in a regular suit 
instituted by Bajrangi Prasad Singh or by the 
petitioners. He considers the procedure 
adopted by the Court below to be a grave 
irregularity affecting the final order passed by 
the Court below. By whatever method 
the Court has arrived at its decision, 
it cannot be said that the Subordinate Judge 
acted without jurisdiction. In trying the 
matter as a suit, perhaps, the Subordinate 
Judge went more exhaustively than he would 
have done had the matter been treated only 
as an application under section 47 of 
the Code. Therefore, we cannot accept 
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the contention of the learned Vakil that 
the tinal order of the Court below was 
wthout jurisdiotion even if it came under 
O. XXI, r. 16 of the Code. We cannot 
interfere with this order in revision. If, on 
the other hand, the matter came under section 
47 of the Code, the application in revision is 
incompetent. Again, if it did not come under 
section 47 but arose in the course of the trial 
of the application treated by the Court below 
as a suit, there is the final decree prepared by 
the Court below, and the question now raised 
cannot be determined except in a regular 
appeal hied against the decree. The present 
application, therefore, has to be rejected. 

The learned Vakil on behalf of the peti- 
tioners then asked us to convert the application 
in revision filed in this Court into a memo- 
randum of appeal against the decree passed by 
the Court below. This can be done upon the 
petitioners paying proper Court-fee and filing 
a copy of the decree. 

In the circumstances of the case, we are 
prepared to treat the application as an appeal 
upon the condition mentioned above which 
must be complied with within a week of the 
determination of the amount of Court-foe 
payable upon the memorandum of appeal. 
Upon the requisite Court-fee being paid and 
oopy’of the decree filed, the appeal will bo heard 
without the preparation of any paper book, the 
appellants undertaking to supply typed copies 
of the papers necessary for determination of 
the appeal, which we do not think are many. 

On the failure of the petitioners to comply 
with the conditions mentioned above, namely, 
the payment of the Court-fee and filing of 
a copy of the decree, the present application 
will be treated as dismissed with costs. 

Kulwant Sahay, J.— I agree, 
z. K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deorel 
No. 2366 OF 1921. 

January 22, 1924, 

Present : — Mr. Justice Rankin, and 
Mr. Justice Mukerji. 

RAMME3H CHANDRA MITRA— 
Plaintiff— Appellant 
versus 

DAIBA CHARAN DAS and others— 
DBFteNDANTS— R espondents. 

Befigal Tenancy Act {VIII of 1886) ss. 05, 87— Land- 
lord and tenant'— Non-transfirable occupancy holding 
— Ahandonmentt relinquishment, repudiation, what 
amounts to — SaU of holding in execution of decree-— 
Tenant residing in hotnestead and cultivating {atid 
under transferee.— Ejeciment’^Transferee, positioji of. 

A non-tranflferable ocoupanoy holding was sold in 
ezeoatlon o! a money-deoree and a mortgage-deorea 
against the tenants, but the latter took a tenancy 
under the transferee and oontinued to reside on their 
homestead land and to oultivate several plots com- 
prised in the holding. In a suit by the landlord for 
ejectment of the transferee ; 

Held, that there was no abandonment, relinquish* 
meat or repudiation of the holding by the tenants, 
and the landlord was not, therefore, entitled to eviot 
either the tenants or their transferee. 

Dayamoyi v. Ananda Mohan Roy, 27 Ind. Gas. 61 ; 
42 G. 172 at p. 22S ; 18 0. W. N. 971 ; 20 0. L. J. 62 
(F. B.)f explained. 

Per Rankin J. —A mere denial by are oooupanoy 
tenant of the landlord's title or of the relatlonship- 
of landlord and tenant is not, by Itself, a ground for 
eviotion of the tenant, but if in a previous suit the 
tenant suooessfully denied the landlord's title, then, 
on the*pcinoiple of estoppel by record, an eviotion may 
taka place, [p. 500, ool. 1.] 

A landlord who has a mere right of raversion ex* 
peotant on the determination of the tenancy and 
who has not, as against his tenant, the right to end 
the tenancy, cannot maintain ejeotmant against a 
third person merely beoause that third person has 
no title In himself. Cp. 601, ool. 1.? 

A transferee of a non- transferable ooQupanoy hold* 
Ing oan olaim no right as against the landlord has a 
right to present possession, he cannot maintain 
ejectment against the tenant or his transferee. The 
only remedy which the landlord has against the 
transferee In suoh a case is to ask for a deolsration 
that the transferee has not got the tenancy right in 
the landlord's property, [p. 601, ool. 1.] 

Ssmble : There oan be no abandonment of an ooou- 
panoy holding apart from the provisions contained in 
section 87 of the Bengal Tenanoy Act. 

Per Mukifjit L— The terms '* abanbonment " 
"relinquishment" and " repudiation are terms dis- 
tinct and not interohangeable ; though proof of one 
may be some evidence, though not oonoluslve, yet 
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relevant for eBtobliflhlag laotfl and oirouintiaaoaat 
whtoh might go to oonatitute aaother. [p. 5OI, ool. 9.] 

Seotion 87 ot the Bengal Tenancy Act, ihoagh it 
does not purport to difine abandonment, plainly in* 
dioates what it is. The material elements are (i), 
that the raiyat should abandon hia reaidenoet and 
that be ehoald do so Tolantacily, without notice to 
hia landlord, and without arranging lor payment of 
hia rent as it tails due, and (ii) that he should oease 
to oultiTate the holding either by himself or by some 
other person, [p. 601, ool. 3.] 

Mere non-pa vment of rent is not evidence of aban- 
donment or relinquishment, though non-payment of 
rent, coupled with non-occupation of land or other 
facts and circumstances, is evidence of an intention 
to abandon the holding or may amount to relinquish, 
ment. [p. 503, ool. 3.] 

Qoher Sheik y. Alimudin Shdik, 61 Ind. Oas. 866; 
30 0. L. J. 13; Nilmany Dassy v. Sonatun Dothayi, 16 
0. 17 ; 7 Ind. Deo. (N. S.) 697, followed. 

The whole law of re-entry is based upon the prin- 
ciple that, so long as the tenancy is not terminated 
by abandonment, relinquishment or repudiation, the 
tenancy interposes and operates as a barrier and the 
landlord cannot re enter, [p. 603, ool. 1.] 

Appeal against the decree of the Distriot 
Judge, Jessore, dated the 24th August 1921, 
reversing that of the Munsif, Isb Court, Narail, 
dated the 15th September 1920. 

Babu Surendra Chendra Sen, R.B., (with him 
Babu Hemendra Ghendra Sm), for the Appel- 
lant;— Where a raiyat sells his non-transfer 
able oocupanoy holding and takes a sub-lease, 
in some oases it has been decided that the land- 
lord is entitled to get khaa possession by eject- 
ing both the transferor and the transferee, 
whereas in other oases it has been decided 
that the transferor, i.e., the original raiyat is 
not liable to be ejected but the landlord is 
entitled to get a declaration that the transferee 
has not acquired a title as against the 
landlord. J^o the decisions are all uniform in 
this respect that the landlord in such oases is 
entitled to a declaration that the transferee 
has not acquired any title. 

It is true that the present case is not one of 
voluntary transfer but is a case where the 
raiyat*s holding was sold in execution of a 
decree and the defendant purchased at the 
execution sale. It has been decided that a 
person who is not the landlord may also 
acquire a title against the raiyat in execution 
sale. The question as to abandonment of the 
holding or repudiation of the tenancy does 
not arise inasmuch as the present suit is not 
against the original tenant. Even if such 


question is relevant for the present purpose, 
my submission is tbat the tenant has abandon- 
ed the holding and repudiated the tenancy. The 
admitted facts are that the original raiyat has 
taken a sub-lease of a portion of the land and 
is paying rent to the defendant. When, there- 
fore, the original raiyat has attorned to the 
defendant be should be considered to have 
repudiated the tenancy, and as he occupies the 
land as a sub-tenant of the transferee he has 
abandoned his original raiyati right under his 
landlord. Refers to the following oases : — 

Dayamoyi v. Ananda Mohan Boy (1), 
Chandra Binode Kundu v. Ala Bux {Special 
Bench case) (2), Dinanath Boy v. Krishna 
Bejoy ( 3 ), Madan Mandal v. Mahima Ghandra 
Mazumdar (4), Kalim Sheikh v. Mochan 
Mandal (6), Bajani Kanta Biswas v. Ekka/ri 
Das (6), KaliSiaran Ohosh v. Arman (7), 
Kalinaih Ghakravarti v. Upendra Chandra 
Ghowdhury (8). 

I submit that the oases in Naha Kt shore 
Saha V. Dhananjoy Sa^ha (9) and Separjan v. 
Bamdeh Bai, (10) relied on by the lower Ap- 
pellate Court are distinguishable. 

Babu Trailokya Nath Ghose, for the Res- 
pondent; — In this case it is necessary to deter- 
mine the question whether the original raiyat 
has abandoned the holding or repudiated the 
tenancy. The raiyat is still on a portion of 
the land and, although he is there as a sub- 
tenant of the transferee he has not actually 
abandoned in law or fact ; he has not repu- 
diated the tenancy inasmuch as neither the 
taking of a sub-lease nor payment of rent to a 
third person has the effect of a repudiation of 
the tenancy. 1 submit that the present case 
is covered by the decisions in Separjan v. 
Bamdeh Bai (10), and Naha Kishore Saha v. 
Dhamanjoy Saha (9), which have been relied 
on by the lower Appellate Court, 

(1) 37 iBd. Oas. 61 ; 43 C. 173 at p. 338 ; 18 0. 
W. N. 971 ; 20 0. L. J. 63 (F. B.). 

(3) 68 Ind. Oas. 363 ; 48 0. 606 ; 34 0. W. N. 
818 ; 81 0. L J. 610. 

(8) 9 0. W.N.879. 

(4) 88 0. 581 at p. 636 ; 8 0. L. J. 848. 

(6) 86 Ind. Oas. 719 ; 34 0. Ii. J. 118. 

16) U 0. 689 at p. 698 ; 11 0. W. N. 811 ; 7 0. L. 

J. 

' (7) 4 Ind. Om. 478 ; 18 a W. N. 820 ; 6 M. L. 
T. 276. 

(8) 24 0. 218 ; 1 0. W. N. 168 ; 12 lad. Dao. 
(». B.) 807. 

(9) 88 Ind. Cm. 611 ; 20 0. W. N. 610. 

(10) 66 lad. Cm. 8e0 ; 24 a W. N. 117. 
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Bai Bahadur Surendra Ghandra Sen, replied 
in brief. 

C. A. V. 

On the day on which judgment was deliver- 
ed the learned Vakil for the Appellant referred 
to the case in Monmatha Kumar Boy v. Jasoda 
Lai (11) and contended that the plaintiff was 
entitled to get a declaration that the transferee 
did not acquire any title against the plaintiff. 
JUDGMENT. 

Rankin, J In this case, the landlord 
sues the transferee of a non- transferable 
occupancy jote for khas possession of the 
holding. It appears that two tenants, Baj 
Mohun and Sonatan, held the suit lands as 
occupancy raiyats under the plaintiff. In 
execution of a money-decree obtained against 
the tenants as well as a mortgage-decree 
obtained against them, the holding was sold 
to the defendant No. 1 and thereupon the 
tenants took a tenancy under the transferee 
remaining upon their homestead portion which 
was part of the land of the tenancy and also 
remaining as cultivators of a certain number 
of plots being part of the tenancy. In these 
ciroumstances, there has been a difference of 
opinion between the Courts below. The learned 
Munsif, following Dayamoyi v. Ananda Mohan 
Boy (1), has held that, as the tenants no longer 
pay rent to the plaintiff and as they now claim 
to hold the homestead and some plots of land 
within the jama under the transferee and not 
under the plaintiff and as there is no indepen- 
dent evidence that the tenants still regard the 
plaintiff as their landlord, it is clear that there 
has been an abandonment of the tenancy 
within the meaning of Dayamoyi s case, (1) He 
proceeded in theory entirely upon abandon- 
ment and, as a matter of fact, in the first 
Court, little or nothing appears to have been 
said either about repudiation or about relin- 
quishment. The learned District Judge of 
Jessore has taken another view. He has 
treated the case as a question solely of 
abandonment. Ho has pointed out that the 
plaint spoke of abandonment and that there is 
no allegation of relinquishment or repudiation. 
He has found that, upon Dayamoyi s case (1) 
and certain subsequent decisions, there is 
no abandonment and he has accordingly, as 
against the transferee, dismissed the suit. 

There was another defendant against whom 
the suit was also ditunissed. In my opinion 

(11) 77 iBd. Oat. 651 ; S8 0. W. N. 800. 


that circumstance helps neither party and I 
do not propose to refer to it again. 

This is a typical case and one constantly 
coming before the Courts. The conditions 
under which we have to decide it are, I think, 
these : we are*bound by Dayamoyi s case\ (1) 
but the decisions previous to Dayamoyi $ case 
(l) are not now necessarily binding upon us. 
This circumstance is of the less importance 
that the relevant decisions prior to Dayamayis 
ca%e (1) are in almost no single circumstance 
consistent or well settled. So far as regards 
the subsequent cases purporting to interpret 
Dayamoyi s case, (1) we are, I think, bound 
either to follow those decisions or to refer the 
matter to a Full Bench. But, above and beyond 
these oases to which I have just very generally 
referred, we have to remember that there 
stand the express provisions of the Bengal 
Tenancy Act. In dealing with this case, I 
propose to go first to the decision of Daya- 
moyi s case (1) and to examine the state of 
the authorities applicable to such a case as 
the present. 

In the second paragraph in the reported 
judgment of Dayamoyi* s case (1), the propo- 
sition laid down by the Full Bench is in 
these terms ; “Where the transfer is a sale 
of the whole holding, the landlord, in the 
absence of his consent, is ordinarily entitled 
to enter on the holding ; but where the trans- 
fer is of a part only of the holding, or not by 
way of sale, the landlord, though he has not 
consented, is not ordinarily entitled to recover 
possession of the holding, unless there has 
been (a) an abandonment within the meaning 
of section 87 of the Bengal Tenancy Act, or 
(0) a relinquishment of tlie holding, or (o) a 
repudiation of the tenancy.” It will be 
observed that, ’.n both branches of that pro- 
position, occurs the word “ ordinarily”, and 
that word by itself shows that the circums- 
tances mentioned in each branch are being 
regarded as evidence of, or, as importing 
reference to, some higher, more precise or 
more ultimate test. One asks one-self in the 
present case whether the circumstance that 
the tenants are still upon their homestead lands 
and arc still cultivating part of the holding 
is a consideration which takes the case out of 
the qualification intended by the word “ ordi- 
narily”. 1 am quite clear that such a case as 
this is not an ordinary case for the purpose of 
the proposition. In the second part of the 
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proposition, it would appear that tbe ultimate 
test is abandonment (under section 87) relin« 
quisbment or repudiation of the tenancy. 
But it does seem to me possible that tbe 
meaning of the first part of the proposition is 
that, on proof that a tenant has transferred 
the whole of his holding out and out, the 
Court may conclude that there is an abandon- 
ment not necessarily within the meaning of 
section 87 or a repudiation of the tenancy 
that would not necessarily be allowed as by 
itself a sufficient reason for eviction under 
section 25 of the Bengal Tenancy Act. I say 
that that is a possible interpretation of the 
language of the first branch. It has to be re- 
membered that, whether they were right or 
not, there were a considerable number of 
decisions to the effect that section 87 is not 
exhaustive. Whether the Court meant to 
keep that open is not clear. In like manner, 
as regards repudiation, the law, as I under- 
stand it, is that a mere denial of the landlord’s 
title or of tbe relationship of landlord and 
tenant is not, by itself, a ground of eviction, 
having regard to the express terms of such 
sections as sections 10 and 25; but that, if in a 
previous suit, a tenant successfully denied his 
landlord’s title then, on the principle of estoppel 
by record, an eviction may take place. This 
guestion whether in interpreting the word 
'^ordinarily” in the first part of the pro- 
position, we are to have sole regard to section 
87 and to the provisions of the law as regards 
eviction which I have already expressed is, to 
my mind, the main difficulty in these oases. 
In the present case, however, I am of opinion 
that on the evidence and on the findings, 
there is no justification for our holding that 
there is, in any legal sense of the word, an 
abandonment or in any legal sense of the word 
a repudiation. In this matter, one has, first 
of all, to remember that section 87 speaks of 
the tenant abandoning his residence without 
making provision for the payment of rent and 
ceasing to cultivate tbe bolding by himself or 
another person. In the present case, the 
tenant has not changed his residence and has 
not altogether ceased to cultivate the holding. 
There is no proof of refusal to pay rent. It 
seems to me, that, on these facts, any mere 
inference to be drawn from the fact of the 
sale in execution cannot amount to abandon- 
ment or repudiation in any sense of those 
expressions justifiable under the law. It has 


to be observed that in this case the sale was 
forced upon the tenants. Assuming that there 
was a mortgage-decree as well as a money- 
decree, still there can be no doubt that the 
money-decree alone would have necessitated 
the sale. That being so, the tenants are in 
this position that they cannot question the 
title of the transferee. The landlord may 
elect to do so or may elect not to do so. One 
has to look to what the tenants in these 
circumstances have done. Not knowing whe- 
ther the landlord will or will not assent, they 
have made terms with their transferee which 
provide that they shall have still a residence 
on the suit lands and shall still have the right 
to cultivate some of the lands. It seems to me 
that the tenants have done as much as they 
reasonably could in these circumstances to 
escape conduct amounting to abandonment or 
amounting to repudiation. 

I do not propose here to discuss the ques- 
tion whether there is any real justification 
for the proposition that there may be 
abandonment apart from the terms of section 
87. Having regard to the provisions as regards 
eviction and to the express terms of section 87, 
it is manifest that there is considerable difficul- 
ty in maintaining the doctrine of abandonment 
outside the Bengal Tenancy Act. The only 
common law on the subject known to me 
would be the general principle that, for breach 
of a condition of a tenancy as distinct from a 
mere covenant, the landlord may re-enter. So 
far as contractual conditions are concerned, 
they are covered by tbe express language of 
such sections as section 25. So far as I know, 
ejectment for breach of an implied condition 
has always been limited to oases either of 
estoppel by record or of cases where the 
tenant has made an attempt to assert a title 
paramount to the landlord in himself or in 
some other person. 

It was contended by Mr. Sen that, although 
as between landlord and tenant there might 
be no right to evict, as between the landlord 
and the transferee whom he has not reoognis 
ed and who has no right as against him, a 
decree for ejectment would be quite admis- 
sable. For that proposition, there is undoubt- 
edly some authority prior to Dayainoyi's case 
(1) in particular, in the oases of Dinanath Boy 
V. Krishna Bejoy Saha (3) nnd.Madar Mandal 
V. Mahima Chandra Majumdar (4). Since 
Dayamayis case, (1) I do not regard these 
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decisions as binding and in my opinion, that 
proposition is absolutely indefensible on any 
principle. It is perfectly true that the trans- 
feree can claim no right as against the land- 
lord; but, unless the landlord has a right to 
present possession, he cannot possibly main- 
tain ejectment against anybody whether he 
be the tenant's transferee, the tenant's invitee 
or licensee or tenant's uncle, cousin or aunt. 
It is quite impossible that, on any principle of 
law, the landlord who has a mere right of 
reversion expectant on the determination of the 
tenancy and who has not, as against his tenant, 
the right to end the tenancy could maintain 
ejectment against a third person merely 
because that third person has no title 
in himself. Accordingly, in this particular 
case, the fact that the suit was brought 
against the transferee and not against the 
tenants is, in my opinion, no reason what- 
ever why the landlord should succeed. The 
correct form of the question in these oases 
was put by Sir R. Couch in NaremWa Narain 
Boy V. Ishcin Ghunder Sen, (12) and is quoted 
in Manian MondoVs case (4), one has to find 
whether nothing is left in the tenant which 
would prevent the Zemindar from recovering 
the possession from the person who claims 
under the transfer. The landlord has to show 
that he is entitled to possession of the land 
now. If be is not entitled to possession of the 
land now then the only remedy which ho 
could in any case get against the transferee 
would be a declaration that the transferee has 
not got the tenancy right in the landlord's 
property. 

The cases subsequent to Dayamoyis case (1) 
do not, in my opinion, contiict with the view 
expressed. On the contrary, the case of 
Sehper Jan v. Bamdeh Bai (10), seems to 
me almost exactly in point and the case of 
Monmatha> Kumar Bay v. Jasoda Lai to (11) 
which Mr. Sen has been so good as to refer us 
this morning is, in my opinion, exactly to the 
same point. For these reasons, I think this 
appeal fails and should be dismissed with costs. 

Mukerji, J : 1 entirely agree in the order 

proposed to be passed by my learned brother ; 
but in view of the importance of the questions 
involved 1 would make a few observations as 
to what 1 consider about the matter. 

(la) 99 W. B. aa at p. 26. 


The original tenants, according to the 
findings of both the Courts below, are still in 
possession of their homestead and several ol 
the culturable plots, under the transferee, the 
defendant No. 1. It has not been found, nor 
do I think has it been suggested, that the 
original tenants ever vacated the holding in 
pursuance of the sale. The sale, therefore, 
operated in effect not as a transfer of an entire 
holding but only of a portion of it. There is 
authority for the proposition that in such a 
state of things the sale in substance is a sale of 
a portion of the holding [see Noba Ktshore 
Saha V, Dhnnanjoy Saha (9)]. Now, applying to 
this position the rule laid down in the case of 
Doyamoyi v. Ananda Mohan Ray (1) the land- 
lord would not be entitled to recover posses- 
sion of the holding unless there has been 
(a) an abandonment within the meaning 
of section 87 . Bengal Tenancy Act or ib) re- 
linquishment of the holding or (o) a repudia- 
tion of thf3 tenancy. It is quite clear then 
that, in order to succeed, the landlord will 
have to bring his case within one or other of 
the aforesaid three classes. 

Now as to abandonment, it is not open to 
us upon the plain terms of the aforesaid rule 
to consider whether the abandonment neces- 
sary to be established to confer a right of re- 
entry on the landlord may not be of a descrip- 
tion not covered by section 87 of the Bengal 
Tenancy Act, a point upon which the decisions 
appear to be aj^parently contiioting. 

The terms ‘ abandonment," “ relinquish- 
ment ’ and repudiation" are terms distinct 
and not interchangeable ; though proof of one 
may be some evidence, though not conclusive, 
yet relevant for establishing facts and circum- 
stances, which might go to constitute another. 
Section 87 of the Bengal Tenancy Act, though 
it does not purport to define abandonment, 
plainly indicates what it is. The material 
elements are (t) that the raiyat should abandon 
his residence, and that he should do so volun- 
tarily, without notice to his landlord, and 
without arranging for payment of his rent as 
it falls due, and (it) that he should cease to 
cultivate the holding either by himself or by 
some other person. In the case of Narendra 
Nath Bay v. Ishan Chaiulra Sen (12), which 
was a case under Act Vi 1 1 (B.C ) of 1869, 
Chief Justice Sir Richard Couch observed that 
if a ryot having a right of occupancy, endea- 
vours to transfer it to any person, and in fact 
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quits bis occupation and ceases bimself to 
cultivate or hold the land, he may be rightly 
considered to have abandoned bis right. In 
Madar Mondol v. Mohima Chandra Majum- 
dar (4) the Court observed that there can be 
no doubt that, in order to entitle the landlord 
to re-enter on abandonment by the tenant, it 
must be an abandonment in the vrords of 
section 87, namely, that the raiyat voluntarily 
abandons his residence without notice to the 
landlord and without arranging for the pay- 
ment of his rent as it falls due, and ceases to 
cultivate. In Bam Pershad Koeri v. Jawahir 
Boy (13) it was held that abandonment is the 
effect of the act of the tenant in vacating 
the bolding without making arrangement for 
payment of bis rent as it falls due and 
for cultivating the land. In Separjan v. 
Bamdeh Bai (10) it was held that where 
a tenant having a non-transferable right 
of occupancy sells such right to a third 
person, and having obtained a sub-lease from 
the purchaser, remains in possession of the 
land and cultivates it, the landlord, in the 
absence of repudiation by the tenant of his 
relation to the landlord as such, is not entitled 
to recover possession, inasmuch as it does not 
amount to abandonment, and the learned 
Judges relied for this proposition upon the 
decisions in Madar Mondol v. Mahima Chan- 
draMajumdart (4) Bajani Kania Biswas v. Ek- 
kowri Das (6) and Kahm Sheikh v. Mohan Man- 
dal. (5) The decisions in the cases of Ishan 
Chandra Dhupi v. Nihhi Ghundra Duphi (14) 
and Sailabala Defd v. Sriram B)iaUacharya{ib) 
may perhaps be distinguished on the ground that 
in those oases the ryot bad parted with the 
whole of the agricultural portion of the hold- 
ing and remained in possession of the home- 
stead portion only and ceased paying rent, — 
circumstanoes from which abandonment might 
be inferred. The decision in the case of Kali 
Nath ChakiTvarti v. Kumar Upendra Chandra 

(16) in so far as it purports to lay down 
that where a tenant transfers his non-trans- 
ferable bolding, ceases to pay rent to his land- 
lord and accepts a new tenancy from the 
transferee and to be based upon the Full 
Bench Case in Narendra Nath Bay v. Ishan 
Chunder Sen (12), referred to above, cannot be 

(liJ) 1% 0. W. JN. 899 ; 7 0. L. J. 72. 

(14) 41 Ind. Gas. 878 ; S8 0. \V. N. 865 ; 29 0. L. 
J. h 

(16) 11 0. W. N. 878 ; 7 0. L J. 808. 

(16) 1 0. W. N. 168. 


treated as dealing with a question of aban- 
donment within the meaning of section 87 of 
the Bengal Tenancy Act. In the present case 
none of the facts which would go to consti- 
tute an abandonment has been proved or 
found by the Courts below. Mere non-pay- 
ment of rent is not evidence of abandonment 
though non-payment of rent, coupled with 
non-occupation of land, is evidence of an inten- 
tion to abandon it. Gokcr Shiekh v. Alimuddin 
Sheik (17). 

The next question is, has there been a re- 
linquishment of the holding ? It is sufficient 
for me to say that it was not alleged that 
there was any. It is true that rent has not 
been paid, but mere non-payment is not suffici- 
ent though coupled with other facts and 
circumstanoes it may show relinquishment, 
Nilmany Dassy v. Sonatun Doshayi, (18) 

Nextly, has there been a repudiation of the 
tenancy ? I am not prepared to hold that 
merely entering into an arrangement with 
the transfree to bold under him a portion of 
the holding, the sale whereof is binding on 
the tenant under the law a portion of the 
bolding having been sold in execution of 
a money-decree and the other in execution of 
a mortgage-decree would amount to repudia- 
tion of the tenancy. If special facts are prov- 
ed such as were found in the case of Bajani 
Kanta Biswas v. Ekkowri Das (6) or the re- 
fusal on the part of the tenant to pay rent 
continued for a sufficiently long series of years 
and is based upon the ground of non-liability, 
repudiation may be inferred, do also in the 
case of Monmaiha Kumar Bay v. Josada 
Lai (11) to which our attention has beenidrawn 
by Mr. Sen this morning it was held that mere 
execution of a kabuliat in favour of the trans- 
feree does not amount to a repudiation of the 
tenancy. The original tenants were not parties 
in the present suit though one of them has 
been examined as a witness; and what he is 
alleged to have deposed in the present suit can 
not be taken to have constituted a repudiation 
of the tenancy in the eye of law. 

A further question arose in the case as to 
whether the landlord could got a decree for 
khas possession against the transferee al- 
though there was no abandonment, relinquish- 
ment or repudiation jnade out on the part 

(17) 61 Ind. Osi. 866 ; 80 0. L. J. 18. 

(18) 16 0. 17 ; 7 Jnd. Dso. (N. S.) 697. 
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of the ori^nal tenants. Mr. Sen contended on 
the authority of several oases of this Court 
that a landlord is entitled to have such a decree 
although he may not succeed in ejecting the 
original tenants. Beliance has been placed 
upon the decisions in Madar Mondol v. 
Mohima Chandra Majumdar (4) and Dina- 
nath Boy v. Krishna Bejoy Saha (3) and 
other oases upon which they are based. Speak- 
ing for myself, and I eay this with the great- 
est respect for the learned Judges who decided 
these cases, I have not been able to discover 
any principle upon which these decisions are 
founded. The whole law of re-entry is 
based upon the principle that, so long 
as the tenancy is not terminated by one or 
other of the modes indicated above, the 
tenancy interposes and operates as a barrier 
and the landlord cannot re-enter. I cannot 
very well see how the original tenant may 
not be touched on the ground that the tenancy 
subsists, and, so far as the landlord is con- 
cerned, the tenancy continues unaffected and 
the landlord is entitled to look for payment of 
rent to the original tenant, and yet the land- 
lord can get a decree for khas possession as 
against the transferee. At any rate, we have 
not been referred to any decision since the 
decision in Dayamoyi*s oas 0 (l) in which a simi- 
lar view has been taken. In the case of Mon- 
matha Kumar Boy v. Josada Lai (11) under 
similar circumstances, it appears that the land- 
lord only obtained a declaration against the 
transferee that the latter had no right as 
against the landlord. Of course, if the transferee 
has not acquired any title by his purchase there 
is nothing to prevent the landlord from getting 
a declaration in a suit properly framed for 
the purpose, that the transfer was not binding 
upon him, as was laid down in the case 
of Sheikh Oozaffur Hossein v Dablish (19). I, 
therefore, agree that this appeal must be 
dismissed with costs. 

S. D. Appeal dismissed, 

(19) 1 C. W. N. 162. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2939 
OF 1921. 

February 7, 1924. 

Present : — Mr. Justice Suhrawardy 
and Mr. Justice Chotzner. 

KASIRAM KAIBORTA and others - 
Plaintiffs —Appellants, 
versus 

BOGA KAIBORTA AND OTHERS — 
Defendants— Respondents. 

Abandonment or relinquishment, facta constituthig-^ 
Paikan ^^nur^'^Baiyati holding. 

Leaving, the village and settling In a distant vil- 
lage, oessatlon of oaltivatlon, oessatlon of payment 
of rent and, la short, a total servanoe of all oooneo- 
tion with the land for a period of 16 years oonstitata 
a complete relinquishment or abandonment. 

For the purpose of ascertaining the factum of 
relinquishment there is no difference between the 
Incidents whioh govern a Paikan tenure, and a 
raiyati holding under the Bengal Tenancy Aot. 

Appeal against the decree of the District 
Judge, Assam Valley Districts, at Gauhati, 
dated the 2l8t June 1921, reversing the 
decree of the Munsif, Gauhati, dated the 
20th July 1920. 

Babu Prokas Chandra Majumdar, for the 
Appellants. 

Babu Manmath Nath Bay (JurX for the 
Respondents. 

JUDGMENT. — This is an appeal from the 
decision of the learned District Judge of the 
Assam Valley Districts reversing the decision 
of the Munsif of Gauhati. The facts may be 
brieffy summarised. The plaintiffs’ case was 
that the land in suit belonged to one Behia 
who is described as a padk of Umanand 
temple. The land was submerged after the 
great earthquake of 1897 and the plaintiffs 
say that Behia left the village in 1900 and 
thereafter in 1915 conveyed the disputed plot 
to their father. Four years later, they* were 
dispossessed by the defendants. 

The defendants, on the * other hand, pleaded 
that Behia had abandoned the land after the 
earthquake and that the dolai of the temple 
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settled it with them in 1303 B. S. correspond- 
ing to 1905 and granted them a pottah on 
the 22nd February 1912. 

The learned Munsif was of opinion that the 
plaintiffs had proved their possession in the 
land transferred to them and their subsequent 
dispossession by the defendants while the de- 
fendants had failed to establish Bebia’s relin- 
quishment. His title, therefore, still subsisted 
and he was competent to transfer it to the 
plaintiffs who were thus entitled to succeed. 

The learned District Judge on appeal took a 
different view. He held that the main point 
for decision was whether Behia had relin- 
quished the land ; and upon the evidence ho 
came to the conclusion tha*; that, even though 
there was no verbal relinquishment on his 
part, his conduct amounted to relinquishment 
in fact. The learned Judge, therefore, revers- 
ed the decision of the Court of hrst instance. 

On appeal to this Court, the learned Vakil 
for the appellant has argued that the Court 
of appeal below erred in allowing the defend- 
ants to make out a new case which was not 
in their written statement, namely, that Behia 
had forfeited his tenancy on the ground of 
relinquishment. 

There is, in our opinion, no substance in this 
contention. It is clear from the written 
statement of the defendants that though tho 
term ‘relinquishment’ was not actually used tho 
defendants intended to raise that question as 
a bar to the plaintiffs’ olaim. Tliey said that 
Behia had no saleable interest and had no 
possession within 12 years of the institution 
of suit. This is tantamount to saying that 
Behia had no saleable interest because he had 
relinquished the land and, for tho same reasons, 
had not been in possession of the land within 
12 years of the institution of the suit. 

The learned Vakil has urged that a paikan 
is a tenure which is equivalent to what in 
English law is known as freehold. He had 
referred to the case of Dinahimdu Sarma v. 
B^ia Koch (1) where the rights and privileges 
of a pa%kan-ho\Aet are described. It is said that 
a paikan is a permanent and transferable tenure 
and, therefore, its incidents are different from 
those which ordinarily govern a raiyati hold- 

(1) 15 0. 100 ; Ind. Peo. 8.) 661. 


ing under the Bengal Tenancy Act, but that the 
learned Judge has failed to distinguish the 
difference between these two classes of tenures 

We are of opinion that there is no differ- 
ence in the principle under which the fact of 
relinquishment is, in either case, to be ascer- 
tained. It is pointed out in the case of Bam 
Ohurn Singh v. Raniganj Goal Association 
Limited (2) that the right of relinquishment is 
a privilege given tenants by means of which 
they may restrict tho lease and establish their 
tenure upon a new basis or may extinguish the 
lease altogether and tho tenants cannot avail 
themselves of that privilege to any extent, 
unless they strictly observe the conditions 
which are either expressed or implied in the 
lease. In the case of Ghundermonee Nya 
Bhooshun v. Sumhhoo Ghunder Ghniokerhutty 
(3) was observed that, although where a 
tenure is a permanent and transferable one, 
mere abandonment is not a valid relinquish- 
ment, yet a voluntary abandonment for a 
long period without any inevitable /ores 
majeure or other cause beyond the power of the 
bolder, must be considered to be equal to an 
express relinquishment ; g.nd that, if a man 
so abandons his holding for years neither he 
nor anyone under him can reclaim it. Now, 
the findings of fact at which the learned 
Judge arrived may bo stated in his own words: 
“Wo thus have all the elements of relinquish- 
ment ; leaving the village and settling in a 
distant village, cessation of cultivation, cessa- 
tion of payment of rent and, in short, a total 
severance of all connection with the land 
for a period of 16 years between leaving 
the village and the sale to plaintiffs’ pre- 
decessor”. When the principles enunciated 
above are applied to these findings, it is plain 
that by his relinquishment of the land Behia’s 
interest was determined and his convey- 
ance to the plaintifi's’ father was incompetent. 

The result, therefore, is that the decree of 
learned District Judge is affirmed and this 
appeal is dismissed with costs. 

s. D. Appeal dismissed, 

(3) 2 0. W. N. 697 ; 26 0. 29 ; 26 I. A. 210 ; 7 
8ftr. F. 0. J. 899 ; 18 Ind. Deo. (N. 8.) 622 ; (P. 0.) 

(8) W. R. 1864 ; 270. 
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MADRAS HIGH COURT. 

Orkiinaij Side Appeal No. 79 of 1923. 

November 5, 1923. 

Present : — Sir Walter S. Sobawbe, K. C., 

Chief Justice, and Mr. Justice Bamesam. 

K. V. PERIYA MIYANA MABAKAYAR 

AND SONS AND OTHERS - -Defendants — 
Appellants 

VSTSUS 

P. K. SUBRAMANIA IYER and others 
—Plaintiffs -Respondents. 

Civil Procedure Code {Act V of 1908), 0. XXXVII, 
r. 8, scope of —heave to drf end, when given^Defe^idant, 
duty of —Conditional leave. 

The question to be oonflidered on an applioatlon 
under O XXXVII, r. 8 of the Oivil Prooedure Coda is 
whether or not a triable issue ifidiRolofled onaffidavit or 
otherwise by the defendant. By triable issue is meant 
a plea which is at least plausible. It is not enough 
for the defendant to say that he has got a good de- 
fenoe but be must say what the defence is, and, as 
a rule, bring something before the Court to show that 
ib is a bona fide defence and not a mere attempt to 
gain time by getting leave to defend [p. 505, ool. 2.] 

Where there is a triable issue, leave to defend must 
ordinarily be given unconditionally. It is only in ex* 
oeptional oases that the exception of O. XXX VIl 
comes into operation to the extent of depriving a man 
of this right. In oases of this sort the Court has to 
find if there is any plausible defence, and where 
there is one, efieot must be given to that fact and 
leave to defend should be granted, and it should be 
made conditional only in oases, where there appears 
to be so grave a suspicion that the Court oomes to the 
coQOlusion that the defence is put in order to obtain 
further time. [p. 506, ool. 1 ] 

When the defendant sets up some sort of defence 
whioh dose not bear the stamp of truth as, for ins- 
tance,when it is oontadioted by doouments, the^urt 
may make the leave to put that defence conditional 
on the defoodant being prepared to g ve seourity for 
the amount oUimed. [p 606, ool. 2.] 

Jacob V. Booth Distillery Co , (1901) 85 L. T. 262 ; 
60 W K. 49; Codd v. Delap, il9C6) 92 L. T. 510; Jones 
V Stone (18 i4) A 0. 122 ; 63 L. J. P. 0. 68; 6 R. 437 ; 
70 L. T. 174; referred to. 

Appeal from the order of Mr. Justice 
Eumaraswamy Sastry, dated the 28th August 
1923. 

Mr. V, V, Srinivasa Aiyangar, for the Ap- 
pellant. 

Mr. N. Ohandrasakar Aiyar, for the Res- 
pondents. 

JUDGMENT. 

The Chief Justice : — This is an appeal 
from an order made by Kumaraswami Sas- 
I 0^64 


tri, J.. under O. XXXVII of the Oivil Pro- 
oedure Code, the suit being a suit on hundis 
given by the defendants to the plaintiffs or 
their predecessors. Long affidavits were put 
in on both sides and a largo body of correspon- 
dence, by no means complete, is exhibited to 
those affidavits. 

The question to bo considered on applica- 
tions under O. XXXVII, r. 3, is whether or 
not a triable issue is disclosed on affidavit or 
otherwise by the defendant. By triable issue 
is meant a plea which is at least plausible. It 
is not enough, for instance, to say, “I have 
got a good defence but the defendant must 
say what the defence is, and, as a rule, bring 
something before the Court to show that it is 
a bona fide defence and not a mere attempt to 
gain time by getting leave to defend. There 
is not a great difference between those cases 
where it is right to give judgment and those 
where it is right to give leave to defend on 
paying the amount into Coiirt or on giving 
security ; but there are cases in which the 
defendants set up some sort of defence, whioh 
does not bear the stamp of truth, as, for in- 
stance, when it is contradicted by documents, 
when the Court may well say that he should 
only be allowed to come and put that defence 
before the Court, if he is prepared to give 
seourity for the amount claimed. I think the 
principle applicable here has been laid down 
clearly in similar applications under O. XIV, 
r. 1 of the Rules of the Supreme Court in 
England by the House of Lords in Jacobs v. 
Booths Distillery Co , (1), Codd v. Delap (2), 
and Jones v. Stone (3), 

In this case I do not think that the learned 
Judge turned his mind to the consideration of 
the question whether or not there is a triable 
issue in this case. He seems to have taken 
the view that here are hundis on the face of 
which prima facie the defendants would be 
liable, and, therefore, they must as'a condition 
of leave to defend pay the money into Court 
or give security. We have before us the 
same materials as he had, and on a study of 
the correspondence, whioh in these matters is 
always the most important thing to look at, 
explained as it is by affidavits on both sides, 

CD (1901) 85 Ii. T. 262 ; 50 W. R. 49. 

(2) (lb05) g2L. T.5I0. 

(S) (1894) A. 0. 122 ; 63 L. J. P. 0 68 ; 6 R. 487 ; 
70 L. T. 174. 
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it fieems to mo that the relationship between 
the parbies had been so oomplioatod, that 
there may well have been transacbions, 
which are referred to in certain of the 
letters, in which the plaintiffs' predecessors 
and the defendants were signing bills and 
hundis for each other’s accommodation. There 
is an absence of books on the part of the 
plaintiffs. There is, on the other hand, a state- 
ment on oath that the defendants’ books, 
which of course could have been made avail- 
able by the plaintiffs if they had so chosen, 
show that the amounts sued for in this suit 
were not, as between the plaintiffs and the 
defendants, due from the defendants to the 
plaintiffs. I think it is quite impossible on 
the facts of this case to say that there is not 
a triable issue. We express no sort of veiw 
as to whether the defence is good or bad : 
that will be a matter for the trial Judge. But 
having come to the conclusion that there is a 
triable issue in this case it will not be right to 
say that, as a condition of being hoard at all, 
these defendants should find money or securi- 
ty, because, if they are not able to do so, it 
will be depriving them altogether of a right 
that they have got of having their case tried. 
It is only in exceptional cases that the excep- 
tional provisions of O. XXXVII come into 
operation to the extent of depriving a man of 
this riglit. In cases of this sort tlie Court has 
to find if there is any plausible defence, and 
where there is one, effect must be given to 
that fact and leave to defend should be 
granted, and it should be made conditional 
only in oases, where there appears to be so 
grave a suspicion that the Court comes to the 
conclusion that the defence is pub in only in 
order to obtain further time. 

In these circumstances, this appeal must be 
allowed and leave to defend the suit must be 
granted. I think the proper order in this case 
is that the costs of the original application and 
of this appeal shall be costs in the cause. 
Written statement in 14 days. 

Ramesaniy agree. 

V. N. V. Appeal allowed. 

a D. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 726 of 1922. 

January 4, 1924. 

PreserU : — Mr. Justice Kanhaiya Lai and 
Mr. Justice Mukerji. 

BEBARI LAL -Defendant— Appellant 
versus 

.T. MACLEAN and others— Plaintiffs— 
Eespondents. 

Nuisance --^Discomfortt when actionahU'^Naiure of 
interference--^ Test. 

Di{<oomfort caused by a nuiaanoe to be actionable 
should be substaDtial. It should be substantial not 
merely with reference to the plaintiff ; it must be of 
such a degree that it would be substantial to any 
person, occupying the premises of the plaintiff, ir- 
respeotiva of his position in life, age, or state of 
health, [p. 507, ools. 1 and i.] 

The nature of the interferenoe has to be examined 
in each case in the light of the oiroumstanoes of the 
place, where the thing complained of actually occurs, 
and the degree of inoonvenienoa caused must deter- 
mine the natnre of the relief to which the person 
complain log may be entitled, [p. 507, ool. 2.J 

Whether anything is a nuisanoa or not is a qaes. 
tion to be determined not merely by an abstraat 
consideration of the thing itself but with reference 
to its circumstances ; and where a locality is used for 
the purpose of carrying on a trade or manufacture, 
the fact that such trade or manafaoiura does exist 
elsewhere, not far from the plaoe, cannot be left out 
of account, [p. 508, ool. 1.] 

Second appeal from the decree of the Dis- 
trict Judge of Farrukhabad, dated the 10th 
February 1922. 

Mr. K. N. Katju, for the Appellant. 

Mr. Gulzari Lai, For the Eespondents. 

JUDGMENT. — The plaintiff, Imamuddin. 
owns a house situated in bazar Eatra Ahmad- 
ganj in Farrukhabad City. The house is 
occupied by the other plaintiffs, one of whom 
is a clergyman and the other, who is his 
wife, practises as a lady doctor. Behind this 
house is situated a house belonging to the de- 
fendant, where a flour mill worked by an oil 
engine has been recently started. The alle- 
gation of the plaintiffs was that the working 
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of the flour mill oaused great trouble to the 
oooupauts of the house and interfered with 
their business and ordinary physioal comfort. 
The defendant stated that lie had been working 
the flour mill in another house situated at a 
distance of about 20 to 25 paces from that place 
from nine years, that that house was recent- 
ly purchas^ by Mathura Prasad who started 
a steam engine of bis own in that locality, 
and that he had consequently to shift from 
that place to the present house. 

Both the Courts below inspected the locality 
and camo to the conclusion that the working of 
the flour mill in that locality undoubtedly 
interfered with the comfort of tlie occupants 
of the house and disturbed them in carrying 
on their usual business. The Court of 
first instance referred to the evidence of one 
of the plaintifls and stated that the soot 
arising from the chimney of the oil engine 
would spread into the house of the plaint- 
iffs and fall upon the articles kept there, 
that there would bo bad smell produced from 
the kerosine oil used in the engine, and that tha 
noise resulting from the close proximity of the 
house of the plaintiffs to the place where the 
engine was worked would cause substantial 
inconvenience to the tenants occupying the 
same and more so to the lady doctor who had 
to use a stethoscope to examine the hearts 
and the lungs of the patients coming to her 
for treatment. The lower Appellate Court 
made no attempt to discuss the evidence at 
all. The view taken by it was that the smell 
of the smoko from the engine caused little 
discomfort but the noise and regular throb of 
the engine so close to the house of the plaint- 
iffs was “ta distinct and pervading nuisance '' 
to the occupants of the houses whose nerves 
would naturally be disturbed till, in course 
of time, they got accustomed to the same. 

What may, however, cause inconvenience 
to persons with dainty or elegant modes or 
habit of living may not cause similar incon- 
venience to persons accustomed to live in the 
busiest portion of a town. A discomfort to be 
actionable should be substantial. It should 
be substantial not merely with reference to 
the plaintiff ; it must be of such a degree that 
it would be substantial to any person, occupy- 
ing the premises of the plaintiff, irrespective of 


his position in life, age, or state of health. As 
pointed out by Lord Westbury in St. Helen's 
Smelting Co., v. Tipping, (1) there is a distinc- 
tion between an action for a nuisance in res- 
pect of an act producing a material injury 
to property, and one brought in respect of an 
act producing personal discomfort. As to the 
latter a person must, in the interest of the 
public generally, submit to the discomfort of 
the circumstances of the place, and the trades 
carried on around him. The nature of the 
interference has to be examined in each case 
in the light of the circumstances of the place, 
where the thing complained of actually 
occurs, and the degree of inconvenience caused 
must determine the nature of the relief to 
which the person complaining may be entitled. 
*‘If a man lives in a town,” said Lord 
Westbury, “it is necessary that he should sub- 
ject himself to the consequences of those 
operations of trade which may bo carried on 
in his immediate locality, which are actually 
necessary for trade and commerce, and also for 
the enjoyment of property and for the benefit 
of the inhabitants of the town and of the 
public at large. If a man lives in a street 
where there are numerous shops and a shop 
is opened next door to him, which is carried 
on in a fair and reasonable way, he has no 
ground for complaint, because to himself indi- 
vidually there may arise much discomfort 
from the trade carried on in that shop.” But 
where an occupation is carried on by one 
person in the neighbourhood of another, and 
the result of that trade or occupation or 
business is a material or substantial inter- 
ference with the ordinary physical comfort 
and convenience of another person, residing 
in that locality, then very different considera- 
tions unquestionably arise. 

No attempt was made by the Courts below 
to determine how long this oil engine had 
been at work, if not in this house, at least in 
the locality close to this building. The lower 
Appellate Court does not say that the distur- 
bance would be so substantial as to render the 
house practically uninhabitable for ordinary 
people without serious discomfort. It is in 
evidence that Mathura Prasad has a flour mill 

(1866) 11 H. L. Oaa. 642; 85 L. J. Q. B. C6 ; 11 
Jur. (N. S.) 786; 12 L. T. 776 ; 18 W. R. 1088 ; 11 E. 
R. 1488 : 146 R. R. 848. 
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worked by a gas engine at abont 20 to 25 
paoes from this looaliby. It is also in evidence 
that the present Chairman of the Municipal 
Board has in his own compound at Fatehgarh 
close to a public hospital, where patients have 
to be examined from time to time by the 
medical attendants, a flour mill in working 
order, to which no objection has ever been 
taken on the score of discomfort or otherwise 
by the residents of the locality. There is 
also evidence to show that an attempt was 
made to move the Municipal Board under 
section 245 of the U. P. Municipalities Act (I 
of 1916) to remove the oil engines working 
within Municipal limits or to stop the starting 
of factories worked by oil engines there and 
that the Municipal Board refused to take any 
action in the matter. Several residents of the 
locality where the flour mill engine is at 
work, were produced on behalf of the plaintiffs 
to show that no discomfort was suffered by the 
neighbours or residents of that locality. A Sub- 
Assistant Surgeon was, moreover, examined who 
stated that he had seen the flour mill engine 
actually at work and that the noise produced 
by the oil engine was of an ordinary character 
and that no injury to the health of the resi- 
dents of the locality was likely to result from 
the working of that engine at that place. We 
are prepared to give due weight to the obser- 
vations made by the Courts below on an ex- 
amination of the locality and have no doubt 
that the noise produced by the engine must be 
a source of some inconvenience to the persons 
residing there. But a flour mill worked by a 
gas engine is already in existence in that 
locality and from the fact that such flour 
mills exist in other parts of the town we are 
not prepared to say that any reasonable case 
for the removal of the flour mill or oil engine 
has been made out. 

Whether anything is a nuisance or not is 
a question to be determined not merely by an 
abstract consideration of the thing itself but 
with reference to its circumstances ] and 
where a locality is used for the purpose of 
carrying on a trade or manufacture, the fact 
that such trade or manufacture does exist 
elsewhere, not far from the place, cannot be 
left out of account. As pointed out by Clerk 
and Lindsoll, the affairs of life in a dense 
neighbourhood cannot be carried on without 
mutual sacrifices of comfort ; and in all actions 


for discomfort the law must regard the princi- 
ple of mutual adjustment ; and the notion 
that the degree of discomfort, which might 
sustain an action under some circumstances, 
must, therefore, do so under all circumstances 
is as untenable as the notion that if the act 
complained of was done in a convenient time 
and place, it must, therefore, be justified, 
whatever was the degree of annoyance that 
was occasioned thereby, (Clerk and Lindsell 
on Torts, 6tb edition, p. 419). 

It is not seriously suggested that the house 
of the plaintiffs will become wholly untenant’ 
able by reason of the construction of the flour 
mill or the use of the oil engine ; and we do 
not consider that any substantial interference 
with the physical comfort and convenience of 
the residents of the house has been made out. 
In these circumstances, we allow the appeal 
and dismiss the plaintiffs* suit with costs here 
and hitherto. 

9. D. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Nos. 1664 and 1666 
OF 1922. 

F'ebruary 1, 1924. 

F resent Justice Lindsay and 

Mr. Justice Sulaiman. 

MUTSADDI LAL and others— 
Defendants— Appellants 

versus 

Captain Dr. KHARAG BAHADUR SINGH 
KARTI, through his Special Attorney 
pt. anan t ram— 
Plaintiff— Respondent. 

Wajib-ul.arz~.BarI#ef document 
taining no nciial of pre empHon^LaUr document cre- 
ating right of pre-empbon-^Cusiom, whether proved. 

FlaintifE sued for poa^esaioii by pre emption of cer- 
tain lands allegiog the existence o! a custom of pre- 
emption and baaing hi.a right on a olauae in the 
foajib ul-are. It appeared that there were two wajib- 
uwais on the record and that whereas one created a 
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right of pre-emption in favour of oertain olaafloB of 
peraoDS, the other contained no deQnite recital of a 
ouatom at all. 

Held, that on theae two dooumenta it waa impoa. 
aible to oonolude that there waa clear and unambl- 
guoua evidence of the exiatenoe of a ouatom of pre- 
emption in the village and the plaintifi's suit waa 
liable to be diamiased. [p. 610. ool. 9.] 

Second appeal from the decree of the District 
Judge of Saharanpur dated 28th of June 1922. 

Dr. K, N, Katju, for the Appellants. 

Messrs. Durga Prasad and P. L. lianerji, 
for the Respondent. 

JUDGMENT . — -These two appeals have 
arisen out of two separate suits for pre-emption 
which were brought with respect to the sales 
of two items of property situated in a village 
called Puroliitwala Birpur in the district of 
Dehra Dun. 

The plaintiffs based their right of pre-emp“ 
tion upon a clause in the wajih-ul-arz. 

The defendannts denied the existence of 
custom. Both the Courts below wore of 
opinion that the custom existed, and after 
deciding some other question which arose for 
disposal, awarded the plaintifi's in each case a 
decree for pre-emption. 

The vendees have now come here in appeal 
and the first point which has been taken on 
their behalf is that the Courts helow were 
erroneous in finding that a custom existed. 
After examination of the evidence on this point 
and the judgments of the Courts below we are 
of opinion that this appeal ought to prevail. 
We think the decision of the Courts below is 
erroneous. 

It is apparent from the judgment of the 
Learned District Judge that for the purpose of 
deciding this issue he looked only to one waji- 
bul arz which was filed before him and which 
according to its tenor was prepared in the 
year 1884:. 

According to this document a right of pre- 
emption is created in favour of oertain classes 
of persons. The first class of pre-emptors ac- 
cording to this wajib-nUarz are own brothers. 
The second class consists of co- sharers in the 
village, and the third class consists of the 
zemindars of contiguous villages. It is then 
declared that if these three classes refuse to 
purchase then the sale can be made to a 
stranger ighair shakhs). 


It was contended, in the first place, before us 
that the right of pre-emption which is recited 
in favour of the owners of contiguous villages 
is an extraordinary right and one which it is 
very unusual to find in records of custom. 
While this may be admitted, this fact by it- 
self would not be sufficient in our oi inion to 
render the wajtb-ul-arz of no value as evidence 
of custom and we do not think that for this 
simple reason the ivajib ul-arz could be with- 
drawn from the purview of the ruling cited by 
the learned Judge of the Court below, namely, 
Digamhar Singh v. Ahmed Sayeed Khan, 

The learned Judge, however, omitted to 
notice (though the first Court does notice in its 
judgment), that an earlier wajih-ul-arz of 1863 
was filed in the case. 

A reference to this latter document shows, 
in the first place, that there is no definite 
recital of a custom at all. There is indeed a 
mention of rights of pre-emption m a clause of 
the wajih ul-arz which is headed ztkr intiqal 
haqiat (recital of transfers of property). This 
clause begins by providing for a right of 
pre-emption in favour of near co-sharers 
{hissedar karihi). 

The second class of pre-emptors are the co- 
sharers of the village, hissedar deh. After 
these two classes have had the offer transfers 
can be made to any person. 

It has been ponited out by Dr. Katju that 
this clause, zikr initiq il haqiat, contains 
reference to many other matters, and ho 
claims that in view of the well-known rulings 
of this Court this record of 1863 ought 
not to and cannot be treated as a record 
of custom. There is no doubt that there are 
miscellaneous provisions in the clause in ques- 
tion and one of them amounts to a restraint 
upon the right of gift which could not possibly 
be the subject of a custom. 

Apart from that, it is important to notice 
that the scheme of pre-emption which is laid 
down in this document of 1863 is quite differ- 
ent from the scheme which is to be found in 
the document of 1884. 

As will be observed in the latter document 
the first right of pre-emption is given to own 

(X) 2S Ind. Oas. 84, 37 A. 199; 13 A. L. J. 236; 19 
0. W. N. 898; 17 M. L. T. 198; 9 L. W. 808; 21 0. L 
J. 237; 28 M. L. J. 556; 17 Bom. L. B. 898; (1915) M. 
W. N. 5bl; 44 I. A. 10 (P.O.). 
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brothers irrespeotive of their being oo-sharers 
ot not, whereas in the 1863 dooument the 
first right of pre-emption is reserved to rela- 
tions who are oo sharers. Then, again, as has 
been pointed out, the class of prc-emptors 
recited in the document of 1884 under the 
name of zemindan of contiguous villages 
finds no place in the document of 1863. 

We are constrained to hold, therefore, that 
any presumption of the existence of a custom 
which arises from the production of this 
wajib-uUarz of 1884 has been destroyed by a 
reference to the earlier dooument of 1863. It 
seems to us that on these two documents it is 
impossible to conclude that there is clear and 
unambiguous evidence of the existence of this 
custom of pre-emption in the village in ques- 
tion. We decide accordingly. 

The result, therefore, is that both these 
appeals are allowed and the decrees of the 
Courts below are set aside and it is directed that 
both suits be dismissed with costs to the 
defendants in all Courts including in this 
Court fees on the higher scale. 

s. D. Appeah allowed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT, 

Civih Revision No. 148-B. of 1923. 

November 23, 1923. 

Present: — Mr. Kinkhede, A. J. C. 
SHANKAR— Applicant 
versus 

MURARJI— Non- Applicant. 

Givtl Procedure Code, {Act V of 1908), s. 116, 0. VI, 
r, 11— Amendment of plaint, when to be allowed^Order 
ref using leave to atrcnd-^Bcvieivn, whether competent* 

An Older refusing to allow an amendment of the 
plaint diBpoBea of the oa<^e so far as the question of 
amendment ib oonoerned and is, therefore, open to 
revision under section 115 of the Oivil Ptooedure 
Code. 

Mahadeo ?• Nago, 19 Ind Oas. 867 ; 7 N. L. B. 130, 
Narhar v. Bath 61 Ind. Oas. 864; 16 N. L. B. 195, 
followed. 

All amendments of a plaint ^ should be allowed 
whioh are intended to shorten litigation and to put 
the case of the plaintiff more eminently and olearly, 
if by reason of the plaintiff's case being misoonoeiv- 
ed in the first instance, it has not been put in proper 
form. 


Upendra Narayan Boy v. Janki Nath Boy, 47 Ind. 
Owi. 199; 460 805; 99 0. W. N 611; Charan Das v. 
Amir Khan, 61 Ind. Oas. 306; 48 0 110; 89 M L. J. 
195:98 M. L. T. 149;911P. L B. (P. 0.)124; 18 A. 
L. J. 1096; 22 Bom. L. R. 1370; 47 I. A. 266; 13 L. 
W. 49; 26 0 . W. N. 289; 8 P. W. R. 1921, relied on. 

Application for revision of the order of the 
Bubordinato Judge, Amraoti, dated the 10th 
July 1923. 

Mr. M. B, Indurkar, for the Applicant. 

Mr. V. N. Bapat, for the Non-applicant. 

Order,- •This is an application for revision 
of an order declining to allow the applicant to 
amend the plaint. The non-applicant objects 
to the maintainability of this application on 
the ground that the order is merely an inter- 
locutory order which does not decide the case 
and at the most it discloses that the Court 
below has not decided the question of amend- 
ment according to law and that the granting 
of amendments being always discretionary 
this Court should not interfere with that dis- 
cretion if the lower Court has thought fit to 
refuse to exercise it in applicant s favour. 
Several cases have been cited in support of 
this objection. I do not tliink I should leave 
the plaintiff in the lurch by declining to inter- 
fere at this stage. The refusal to allow 
amendment disposes of the case so far as the 
question of amendment is concerned and I 
have jurisdiction to interfere under section 115 
Civil Procedure Code. I rely on Mahadeo v. 
Nago (1) and also* Nar /tar v. Bati (2). I, there- 
fore, overrule the preliminary objection. As 
regards the merits, 1 think the Courts should 
follow the salutory rules that all amendments 
should be allowed whioh are intended to 
shorten the litigation and to put the case of 
the plaintiff more eminently and dearly if by 
reason of the plaintiff’s case being miscon- 
ceived in the first instance it has not been put 
in proper form : See Upendra Narain Boy v. 
Janki Nath Boy (3) where the whole law has 
been very olearly discussed and collected. 
The same principles have been accepted in 
several other cases which have the support 

(1) 19 Ind. Oas. 867; 7 N. L. B. 130 at p. 138. 

(9) 61 Ind. Oas 864 ; 16 N. L. B. 196. 

(81 47 Ind. Oas. 199; 46 0. 805 at p. 817; 99 0, W. 
N. 611. 
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of their Lordships of the Privy Council : 
See Oharan Das v. Amir Khan (4). 

The objections that the amendment is 
delayed, inconsistent and not bona fido do not 
seem to me to be valid. The defendant does 
not lose in any way in having before him the 
plaintiff's full and clear statement of the case 
before the parties go to evidence. The stage 
at which the amendment is sought clearly 
shows that the plaintiff was not negligent in 
the matter : compare Bamsaran Boy v. Bam 
Prasanna Mukerji (5) where amendment was 
allowed 18 months after. The defendant 
can well be compensated by an award of costs 
Ks. 20 for this. 

I, therefore, allow the petition for revision, 
and the lower Court’s order disallowing the 
petition for amendment is set aside and that 
Court is directed to allow the amendment 
subject to payment of Rs. 20 as costs to the 
defendant as a condition precedent to the 
making of the amendment. 

In the circumstances of the case, I do not 
think 1 should order the costs of this petition 
revision to bo paid hy the non-applicant. They 
will bo costs in the suit. I fix pleaders fee 
Bs, 15 for this Court. 

G. B. D. Application allowed, 

(4) 67 Ind. Gaa. fi06 ; 48 0. 110 ; 89 L. J. 196; 
28 M. L. T. 149 ; 2 U. P. L. R. (P. 0 ) 124 ; 18 A. h. 
J. 1095 ; ‘-^2 Bom. L. R 1870 ; 47 I. A. 255 ; 13 L. 
W. 49 ; 25 a W. N. 289 ; 8 P. W. R. 1921 (P. 0 ) 

(6) 60 Ind. Oafl. 49. 29 0. L. J. 206. 


PATNA HIGH COURT. 

First Appeal No. 48 of 1921. 
February 28, 1924. 

Present : — Mr. Justice Das and Mr. Justice 
Boss. 

HARGIR AND OTHERS— Appellants 
versus 

KUMAR KAMAKHYA NARAIN SINGH - 
Respondent. 

LandUyrd and tenant^ Tenant by sufferance^Limi- 
iaticn Act {IX of 1908), Art, Limitation. 

A tenant bv sufferenoa is in by laobes of the 
landlord and la entitled to the benefit of the law of 
limitation, [p. 518» ool. 2.] 


The possession of a tenant holding over is wrongful 
and if there ia no evidence from which a fresh ten- 
ancy can be inferred In the strict term time begins 
to run ag<unst the landlord when the period of the 
fixed lease expires, [p. 518, ool. 2.] 

Chanchi v. Doji Bhan, 24 B. 504 : 2 Bom. L. R. 
404 ; 12 Ind. Deo. (N. S.) 867, relied on. 

Appeal from a decision of the Subordinate 
Judge, Additional Court, of Hazaribagh, dated 
the 28th of Avgust 1920. 

Massrs, P. K. Sen, A, Sen and Ahandi 
Bhushan Mukherji and B, C, De, for the Ap- 
pellants. 

Messrs. S. Sultan Ahmad, S. M, Mnllick, 
S. K, Mitra and Govt. Pleader, for the Res- 
pondent. 

JUDGMENT. 

DasJ. — On the 21st of June 1865, an 
Istimrarl mokarrari lease was granted hy the 
then proprietor of the RamgaTh Raj to 
Kanhai Gir and Jainath Gir. It appears that 
between 1861 and 1866 the Ramgarh Raj 
executed a considerable number of Istimrari 
mokarrari leases and that there has been a 
considerable controversy between the Raj 
and the grantees as to tlie meaning of 
the term “ Istimrarari mokarrari,'* It was 
the case of the grantees that by the term 
“ Istimrari mokarrari ” a permanent herit- 
able and transferable grant was intended ; 
whereas, the rival case was that all that was 
intended to be granted was a lease for life. 
Certain test cases were instituted by the Raj 
and the controversy has now been set at rest 
by the decision of the Calcutta High Court in 
the case of Bam Narain Singh v. Chota 
Nagpur Banking Association (1). That deci- 
sion was pronounced on the 25bh of August 
1915 ; and it is now conceded before us that 
the lease in favour of Kanhai Gir and Jainath 
Gir was a lease for their life. The survivor 
of the grantees died sometime in 1890 ; and 
it has been found by the learned Judge in the 
Court below that defendants Nos. 1 to 5, who 
are the heirs of the grantees, have been un- 
interruptedly in possession of the demised 
land without payment of any rent to the land- 
lord. On the 16th of November 1911, defen- 
dants Nos. 1 to 5 gave an underground lease 
of 200 bighas of coal lands to defendants 
Nos. 6 and 7 ; and defendants Nos, 6 and 7 

(1) 36 Ind, 0a8. 821 ; 48 Q. 832. 
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have assigned their interest under the 
lease of the 16th of November 1911 to defen- 
dants Nos. 8 and 9. On the 27th of Septem- 
ber 1915, the plaintiff, who was the then 
proprietor of the Bamgarh Eaj, served a 
notice to quit upon the defendants calling upon 
them to deliver up quiet possession of the 
demised land at the end of the Sam bat year 
1972. On the 18th of September 1917, the 
plaintiff served a fresh notice upon the defen- 
dants asking them to quit at the end of the 
Sambat year 1971, corresponding to the ilth 
of April 1918. On the 14th of December 1918, 
the suit out of which this appeal arises was 
instituted by the plaintiff for ejectment of the 
defendants and for recovery of Es. 10,000 as 
damages for the unauthorized removal of coal 
from the demised land. The learned Subor- 
dinate Judge has given the plaintiff a decree 
substantially as claimed by him. 

The critical question in this case is whether, 
having regard to the lapse of time, the plaintiff 
is entitled to eject defendants Nos. 1 to 5 from 
the demised land. The lease came to an end 
in 1890 ; and it is not disputed by the defend- 
ants that the plaintiff was entitled bo recover 
possession of the demised land if he had insti- 
tuted appropriate proceedings within twelve 
years from 1890. }3ut the suit was not insti- 
tuted till the 14th of December 1918. It is 
contended on behalf of the defendants that 
the tenancy having come to an end in 1890, 
the suit is barred under the provisions of 
Article 139 of the Limitation Act. The case 
of the plaintiff is that, notwithstanding the 
determination of the tenancy on the death of 
the original grantees, defendants Nos. 1 to 5, 
as the heirs of the grantees continued in 
possession with the assent of the landlord as 
tenants from year to year, and that the ten- 
ancy from year to year came to an end on the 
11th of April 19 18. Some attempt was made 
in the evidence to show tl at the defendants 
paid rent to the plaintiff, but the learned Sub- 
ordinate Judge has not accepted that part of 
the plaintiff’s case and no attempt has been 
made before us by the learned Counsel ap- 
pearing on behalf of the plaintiff to establish 
that there was any payment of rent at any 
time by defendants Nos. 1 to 5 to the 
plaintiff. The view of the learned Subordi- 
nate Judge, however, is that there was an 
assent on the part of the landlord to the 


defendants continuing in possession of the 
demised land sufficient to convert the tenancy 
by sufferance into a tenancy from year to year. 
In this view he he has come to the conclu- 
sion that the tenancy came to an end on the 
11th of April 1918, and that the plaintiff’s 
suit is well within time. 

It is necessary to scrutinise the evidence 
with some care to see whether the finding of 
the learned Subordinate Judge on this point 
can be supported. I have referred to the fact 
that there was considerable controversy bet- 
ween the parties as to the meaning of the term 
“ Istimrari mokarrari lease.” The contro- 
versy was set at rest on the 25th of August 
1915 by an authoritative decision of the 
Calcutta High Court ; and it is an undoubted 
fact that many suits which were held back 
pending the decision of the Calcutta High 
Court were instituted subsequent to that deci- 
sion. It is necessary to remember these facts 
in dealing with the evidence whether there 
was an assent on the part of the landlord to 
the defendants continuing in possession of the 
demised land. The first witness examined on 
behalf of the plaintiff is SiV)sahay Lai. He 
makes a perfectly general statement in his 
oxamination-in chief that the heirs of the 
original grantees were allowed to remain in 
possession of the disputed mauza as year-to 
year tenants ; but he admits in his cross- 
examination that his knowledge was derived 
from the terms of the notices served 
upon the defendants, and that he had no 
knowledge of the real facts independently of 
those notices. He also admits that there are 
no papers to show that the defendants were 
yearly tenants and that settlement with the 
defendants was not made in his presence. 
Lastly, he admits that only those tenants who 
pay rent are recognized as yearly tenants and 
that there are no papers in the Eaj to show 
that the deferdants were in possession with 
the consent of the Eamgarh Eaj. 

The next witness on this point is Mahta 
Tilakdhari Prasad. In his examination-in* 
chief he says that the heirs of the original 
grantees were allowed to remain in possession 
of the demised land, but in his cross-exami- 
nation he makes it perfectly clear that be has 
no personal knowledge of the actual facts and 
that “there is no written note anywhere of 
the fact that the heirs of other deceased 



Voii. 78] 


INDIAN OASES 


613 


HARGIB V, KUMAR KAMAKHYA NARAIN SINUH 


mokarraridars were allowed to remain in 
possession.” 

The last witness on this point is Harihar 
Sahay. He speaks in his examination-in-ohiof 
as to a practice in the Kaj to make demand 
for rent upon the heirs of mokarraridars and to 
treat such heirs as tenants-at-will. In his 
cross-examination he says as follows : — ” I do 
not recollect if demands for rent were made 
on defendants 1 to 5 hut such demands must 
have been made. No steps were taken against 
them for non-payment of rent.” Upon this 
evidence it is impossible to hold that there 
was an assent on the part of the landlord to 
the defendants continuing in possession ot tho 
demised land as tenants. 

Mr. rfultan Ahmad on behalf of the plaintiff 
strongly relies upon an alleged admission made 
by Meghlal Gir, one of the defendants. The 
passage in tho evidence of Meghlal Gir upon 
which reliance is placed is as follows : — * The 
Ra) Tahsildars used to demand rent for 
Tarni from us but wo said that we would 
pay rent if receipts are granted in our names, 
but they said that they would grant Marfat- 
dari receipts.” Marfatdari, receiptsiit may bo 
pointed out, are receipts granted in tho name 
of the original tenants through the persons 
actually paying the rent. The argument of 
Mr. Sultan Ahmad on this evidence is as 
follows. The defendants were actually in poss- 
ession of the demised land. Their possession 
operated as an offer by them to accept a ten- 
ancy. The offer by the Raj to grant receipts 
to them operated as an offer to recognize them 
as tenants. There was, therefore an, assent 
on the paro of tho landlord to tho defendants 
continuing in possession of the demised land 
as tenants. Witli all respect, I am unable to 
agree with the argument The defendants 
were no doubt willing to be treated as tenants 
on their own term and on recognition of their 
status as tenants. The refusal on the part of 
the landlord to grant any receipts other than 
Marfatdari receipts to the defendants shows 
that, although he was willing to accept rent 
from them he was not willing to recognize 
their status as tenants. And when the his- 
tory of the litigation between the landlord and 
tho different tenants under different Istimrari 
mokarrari leases is remembered it will bo re- 
alised that neither party was willing to make 
any concession until the controversy was 
i C-.6S 


settled by an authoritative decision of the 
High Court. This, in my view, explains why 
the landlord was unwilling to give direct rent 
receipts to the defendants. The evidence of 
Meghlal Gir upon which rolianoo is placed 
establishes that the landlord was unwilling to 
recognize the defendants as tenants. It is 
quite true that he suffered them to remain in 
possession ; but a tenant by sufferance is in 
by laches of the landlord and is entitled bo tho 
benefit of the law of limitation. 

The learned Subordinate Judge has 
strongly relied upon the case of Krishnaji v. 
Anthaji (2). That case no doubt supports tho 
conclusion at which tho learned Subordinate 
Judge has arrived. With all resp'^ob, I am 
unable to agree with the view taken in that 
case. The learned Judges in that case followed 
Ilellier v. Sillcox (3). But in my opinion 
HelUer v. Sillcox (3) is an authority for tho 
proposition that an aotion for use and ocoup- 
ation would lie against a person who is in 
possession of tho demised land after tho death 
of the tenant with the permission of the land- 
lord : it is not an authority for the proposition 
that the person in possession could not appeal 
to lapse of time if an action for eject monb was 
brought against him after the expiry of the 
period of limitation. The case of Krishnaji v. 
Anthaji (2) has, in my opinion, been virtually 
overruled by tho decision of the Bombay High 
Court in Chandri v. Daji Bhau (4). It was held 
in that case that the possession of a tenant 
holding over is wrongful, and if there is no 
evidence from which a fresh tenancy can bo 
inferred in the strict sense of the term, time 
begins to run against the landlord when the 
period of tho fixed lease expires. In that case 
there was a lease for a year. At the end of tho 
year the premises wore not given up, nor was 
any rent paid. Tho suit was brought more 
than twelve years after the expiry of the 
lease. The defendant contended that the 
plaintiff’s claim bo recover possession was bar- 
red and the High Court gave effect to that 
contention and dismissed the suit. 

In my opnion, the decision ot the learned 
Subordinate Judge on this point cannot be 

(2) 18 R. 286 ; 9 Ind. Doo. (N. S.) 67J. 

(8) (1860) 19 L. J. Q. B. (N. 8.) 295; U Jur. 

; 87 R. R. 821. 

(4) 24 B. 504; 2 Bom. L. R. 491 ; 12 Ind. Deo. 
(N. 8.) 007. 
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supported and the plaintiff’s claim for posses- 
sion must be dismissed. 

[The remainder of the judgment deals with 
questions of fact and is not material for this 
report. — Ed], 

In the result, I must allow the appeal in so 
far as the learned Subordinate Judge has 
granted the reliefs {a), (b), (c), {e) and (h) 
claimed in the plaint, and must dismiss the 
suit so far as those reliefs are concerned the 
plaintiff is, however, entitled to reliefs {d) and 
if); and to that extent the decree of the 
learned Subordinate Judge must he affirmed. 
Costs will he in proportion to the success 
achieved by the parties in both the Courts. 

Ro88, J. — I agree. 

S. D. Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1963 of 1921. 

January 25, 1924, 

Present : — Mr. Justice Suhrawardy and Mr. 

Justice Page. 

KBDAR NATH BISWAS- -Defendant 
—Appellant 
versus 

KAMINI SUNDABI DASSYA AND 
others— Respondents. 

Bengal Tenancy Act {VIJI of 1885)* Sch- III, Art, 3 
^Itanddord and tenantSuit by tenant to recover poss- 
ession of holding^Dispossessianby landlord^Limita- 
lion. 

Article 8 of Schedule III to the Bengal Tenancy 
Act applies to a cane where dispoeeession has been by 
a person who at the time of dispoBaeasion, in what- 
ever way the dispossession might take place, either 
through a civil wrong or by means of criminal force, 
occupies the position of a landlord or posBeBses the 
character of a landlord and has the capacity of a 
landlord towards the person diBpo.4se88ed. 

[p 616, col. 1] 

Plaintiff sued to recover possession of a holding on 
the allegation that she had been di8poise8<3ed from it 
by the defendant landlord in execution of a fraudu- 
lent and collusive decree obtained by him against a 
third person, [p. 516, col. 1] 

EeJd, that the suit was goverened by Article 8 of 
Schedule 111 to the Bengal Tenancy Act. 

Case-law disoussed. 

Appeal from the decree of the Additional 
District Judge of Jetsore, dated the 20th June 
1921. 


Babu Surendra Ghaudra Sen (with him 
Babu Hemendra Ghandra Sen) ifor the Appel- 
lant — The land in suit admittedly belonged to 
two persons, namely, Sita Nath and Dwaraka 
Nath. These were two brothers One of 
them died leaving his widow as heir so far as 
bis share is concerned. I am the landlord. 
This suit was brought by the widow who 
claimed the entire plot, one-half by right of 
inheritance and the other half by virtue of 
purchase We have died a decree showing that 
we purchased the other half in execution of a 
rent decree and took possession in execution 
thereof. In any case, the decree having been 
found collusive we are hound to aoeept it, as 
such. The point before your Lordships is 
that the suit is time harr^ under Art. 3 of 
Bch. HI of Bengal Tenancy Act. The Article is 
applicable because I was all along the land- 
lord. Moreover, the decree 1 obtained has 
been found collusive and so the argument that 
I disposed as purchaser fails. There may be 
some coniiiot of decisions but the facts of this 
case are dear and it is a strong case. Cites 
Kamnldhaii Thakur v. Bameshar Sin^h Baha- 
dur (1) Nabin Ghandra Sfiaha v. ^hetk Wa- 
jid (2) Budra Narain Maity v. Nalabar 
Jana (3). All the earlier cases are discussed in 
31 C. L. J. 


Babu Sth Chandra Palit for the Bespon* 
dent — Art. 3 of the Bchedule has no applica- 
tion whatsoever. Here, according to the appel- 
lant’s own case, they took possession on the 
strength of a decree, which your Lordships 
may bo pleased to observe, was against other 
persons and purposely ignoring my client. If 
he obtained possession at all he obtained it 
not as my landlord but as a trespasser. So far 
as I am concerned. Art. 3 cannot have any 
application by any stretch of imagination. In 
any case, there is a great deal of coniiiot in 
decisions. These have been far from being 
uniform and if your Lordships feel any doubt, 
your Lordships should refer it to the Full 
Bench. This is a point of great importance. 
The appeal cannot succeed. 

(1) 19 Ind. Oas. 645 : 17 0. W. N. 817. 

(9) 58 Ind. Oas. 698; 3l 0. L. J. 19) ; 94 a W. N. 
889. 

(8) 21 Ind. Oas. 481 ; 41 Oal 59. ; 18 0. L. J. 89; 
a W. N. 858» 
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JUDGMENT. 

Suhrawardy,J. — In this appeal the point in- 
volved is whether, on the findings of the Courts 
below, the plaintiff’s suit is barred by two 
years limitation under Article 3 of I'^ohedule III 
of the Bengal Tenancy Act. The facts are that 
defendant No. 2 who is the appellant was the 
landlord in respect of a certain holding which 
was jointly held by two brothers 3ita Nath and 
Dwarka Nath Sita Nath died leaving plaintiff 
as his widow on whom devolved his one-half 
share. The plaintiff’s case is that she purchas- 
ed the other one-half of Dwarka Nath and thus 
became entitled to the 16 annas share of the 
holding. The defendant s case is that in respect 
of the eastern half of this holding Dwarka 
Nath was the sole tenant and after his death 
the defendant No. 4 succeeded him as a tenant; 
but as defendant No. 1 did not pay the ^ent in 
respect of the eastern half of the holding, the 
defendants Nos. 1 and 2, being the landlords, 
brought a suit for rent, obtained a decree, 
purchased the land in execution of the same 
and obtained delivery of possession through 
Court on the 8th December, 1913, The lower 
Appellate Court has found that the'defendant s 
decree against the defendant No. 4 and the 
sale in execution thereof were fraudulent and 
collusive. It was the case of the plaintiff and 
it has been found by the Courts below 
that the plaintiff was all along the tenant 
of the defendant Nos. 1 and 2 in respect of the 
land in dispute and that the decree against 
defendant No 4 and the sale thereunder did 
not affect the plaintiff ’s title. The plaintiff 
alleged that she was dispossessed in 1325 uy a 
certain act of the landlords. The first Court 
disbelieved the evidence on that point 
and found that she was dispossessed 
by her landlords (defendants Nos. 1 and 2) 
more than two years before the institution of 
the suit and held that the suit was barred by 
limitation. The learned Munsif does not 
say on which date the dispossession took place 
but reading the whole judgment it appeare 
that ho was of opinion that the plaintiff 
was dispossessed from the disputed land in 
1913 by virtue of the delivery of possession 
to the defendants Nos. 1 and 2 in execution of 
the rcnt-dcoree against defendant No. 4. The 
lower Appellate Court has not found as to 
when the dispossession took place; but it 
diifpOStSB of the issue, ** Is the suit barred 


by limitation ” in these words : “in view of the 
ruling reported in Kamaldhari Tkakar v. 
Bameshwar SnKjh Bahadur (1) the suit -s not 
time barred.” I think what he means to say is 
that, because the dispossession was by the 
defendant in 1913 as purebasor in execution- 
sale, it was not dispossession by him as land- 
lord and so two years’ bar of limitation did not 
apply to the facts of this case and, therefore, 
the plaintiff’s suit was not barred by limitation. 

On this question as to whether the disposs- 
ession under Article 3 of Schedule III of the 
Bengal Tenancy Act should be dispossession 
by a person as landlord and not in another 
capacity though he happened to be a landlord 
had been the subject of consideration in a 
large number of cases and there has been a 
wide divergence of judicial opinion. All the 
cases on this point have been collected in the 
Case of Nabin Chandra Shaha v. Shath Wajtd 
(2) and in the well known ► dition of the Bengal 
Tenancy Act by Mr. Surendra Chandra 6en 
who«e assistance wo had in this case, appear- 
ing as he did for the appellant at pp 856 and 
858. It is. not necessary for us to refer to 
those oases nor do we feel called upon, in 
the particular facts of this case, to refer the 
matter to a Full Bench as we have been in- 
vited to do by the learned Vakil for the res- 
pondent. The facts of this case are of a 
peculiar nature. It has been found and it is 
the case of the plaintiff, that the relationship 
of the landlord and tenant between the defen- 
dant and the plaintiff continued down to the 
date of the suit and I take it that it still 
continues. At the time when the sale in 1913 
took place and delivery of possession was 
given to the defendant through Court, he was 
on that date occupying the position of a land- 
lord in respect of the plaintiff. The collusive 
decree that was obtained against defendant 
No. 4 did not put an end to that relationship 
and it is on the basis of that relationship that 
the plaintiff now comes to Court and demands 
restitution of the property of which she was 
dispossessed. 1 need not consider the ques- 
tion as to what would have been the effect if 
the rent decree were against the plaintiff and 
the dispossession had taken place by the 
defendant as purchaser in execution of 
that decree. I may only mention that the 
ratio of somo of the decisions of the class of 
the caffe of Kamaldhari Tk^tkur v. Uamt^kwar 
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Singh Bahadur (l) is, that the landlord having 
ceasod to bo a landlord by purohasing the 
holding himself in execution of this decree, he 
subsequently obtained delivery of posses- 
sion through C'ourt and thereby dispossessed 
the tenant not as a landlord but as an auotion- 
purchasor. But here, as I have said, the dis- 
possession was by the defendant when lie was 
holding the character of a landlord in relation 
to the plaintiff. If we look at it from another 
point of view it appears that the plaintiff was 
dispossessed on the 8bh December 1913 from 
the holding as a tenant in respect of tlio 
holding. In my judgment, Art. 3 applies to a 
case whore dispossession has been by a person 
who at the time of dispossession, in what- 
ever way the dispossession might take place 
cither through a civil wrong or by means of 
criminal force, occupies the position of a land- 
lord or possesses the character of a landlord 
and bad the capacity of the landlord, the dis- 
possession must be taken to have been effect- 
ed by the landlord. In this view of the 
hnding of the lower Appellate Court, I think 
that Art. 3 is not applicable to the facts of 
this case and the plaintiff’s suit is barred by 
limitation. 

The result is that this appeal is allowed, 
the decree of the lower appellate Court is set 
aside and that of the Court of first instance 
restored with costs. 

Page, J . — 1 am of the same opinion. The 
question in this appeal is whether or not the 
plaintiff’s suit is barred by limitation. The 
material Article is Article 3 of Schedule III cf 
the Bengal Tenancy Act, which provides that 
a suit by a plaintiff as a rayatt (which was 
the capacity in which the plaintiff launched 
the proceedings in this suit) to recover posses- 
sion of land must be brought within two 
years from the date when the plaintiff was 
dispossessed of the land. It is well-settled 
that dispossession must be by a landlord. I 
desire to adopt the observation of Jenkins, C.J., 
in the case of Budra Narain Maity v. Hatahar 
Jana (3). Referring to Article 3 His Lordship 
says: “this is an Article, which, after a lapse of 
a certain time, deprives the plaintiff of his 
right to come to Court for the purpose of 
vindicating a claim which is his and, therefore, 
it must be clearly made out that any parti- 
cular case falls within its terms. We recently 
bad occasion to enter a protest against extend- 


ing the terms of this Article by use of figures 
of speech and metaphors. What we have to 
see in each case is whether in fact there 
has been such dispossession as the Article 
requires That dispossession, it is conceded, 
must be by the landlord.*’ There are two 
findings of fact in this case to which I must 
refer. The first is that the plaintiff was dis- 
possessed of the premises more than two 
years before she launched the present suit, and 
the second finding is that, at the time when 
she was dispossessed and up till the date when 
the suit was instituted, she was in fact the 
tenant of the defendants Nos. 1 and 2. In 
my opinion these two findings of fact are 
sutilcient to enable us to dispose of this appeal. 
Upon these facts Article 3 will bar the claim 
of the plaintiff. But it is contended that 
Art’cle 3 does not apply because the defend- 
ant No. 2 had obtained a decree for possession 
against some other person on the ground that 
such other person was his tenant, and 
that he obtained possession under that 
decree. The Court below has found, however, 
that that proceed ng was a fraudulent and 
collusive proceeding between the parties to it. 
The plaintitf was not impleaded in that suit 
and she was not barred by the decree passed in 
it. In my opinion, the fact that the defendant, 
in collusion which a third person, obtained poss- 
ession of these premises by fraud does not 
affect the position of the plaintiff. The find- 
ding of fact that at the time of dispossession 
the plaintiff was the tenant of the defendants 
Nos. 1 and 2 brings into operation Article 3 of 
Schedule III of the Bengal Tenancy Act not- 
withstanding the fraudulent device to which 
the defendant No. 2 resorted in order to 
obtain possession. The determination of the 
question depended upon this finding of fact and 
in my opininn this appeal should be allowed. 

z. K. Appeal allowed. 

(8) 21 Ind. Oaa. 481; 41 0. 62; 18 0. U J. 89 ; 18 
0. W. N. 868. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2960 op 1922. 

April 17, 1923. 

Present : — Mr. Justice Broadway. 
HATiM MIRZA -DEFENDAN'I’— APPEIiLANT. 
versus. 

BHAGWANA and anotueb -Defendants 
-HABIB-DD-DIN -Plaintiff -Respon- 
dents. 

Civil Prof dure Code Uct V of ISOH'.O. XXI, >r. 91. 
9h^Ejiecution cf decree-^Sah — Aitcti n*pu.rchasct\ 
right of^ to refund of purchase^mnncij^Siiit to recover 
purchase moncij^ whether maintainable, 

A Rult by an auofcion-purohafiec for recovery of the 
purohaae-money paid by him from peraona to whom 
it haa been paid on the ground that the judgment- 
debtor did not poaae^a a saleable interest in the pro- 
perty sold, ia not maintainable, hia right to obtain a 
refund of the purchase-money in snob oiroumatanoea 
being entirely the creation of tt 9l and 9B of 
0. XXL of the Civil Procedure Code. The only 
remedy of the auction purchaser in such a case is to 
get the sale set aside by the method prescribed by 
the Code. 

Case-law discussed 

An auotion-purebaser made an application under 
Q. XX li r. 91 of the Civil Procedure Code for 
setting aside the sale on the ground that the 
judgment-debtor had no saleable interen in tbe prop- 
erty Bold. The application waa dismissed in appeal 
and the auotion-purebaser waa directed to pay into 
Court the purohase.mouey which he had withdrawn 
under the orders of the lower Court. The auotion- 
purohaser thereupon filed a suit for a declaration 
that he was not bound to re pay the purchase-money 
Into Court as tbe judgment-debtor had no saleable 
interest in the property sold ; 

Ilelde that the suit was in effect for a refund of the 
purchase- money on the ground that the judgment, 
debtor had no saleable interest in the property sold, 
and was, therefore, not maintainable- 

Second appeal from the decree of the Dis- 
trict Judge, Dehli, dated the 8th August 1922. 

Lala tSardha Bam, for the Appellant, 

Maulvi Ghulam Mohuud-din and M.x,Muham- 
mad Monir, for the Plaintiff — BesiJondent. 

Mr. M, L, Purit for the Defendants — Bes- 
pondents. 

JUDGMENT. —The facts of the case 
giving rise to this appeal are briuliy as follows. 
In January 1916 one Musammai Laohhmi 
was appointed guardian of the property 
of her step-son Bhagwan Sahai who was 
a minor. In the 2Qd of January 1917 
Musammat Laohhmi mortgaged a certain site 
to Hatim Mirza. In the mortgage-deed the 
site in question was described as being tbe prop- 
erty of the mortgagor, no reference being 


made to Bhagwan Sahai. Hatim Mirza 
brought a suit on this mort/ago-deed and 
obtained a decree which was made final on the 
21st of November 1918. In execution of this 
decree the mortgaged property was brought to 
sale an auction held under the orders of the 
executing Court and was purchased by one 
Habib-ud-din for Bs. 4, 759 on the 7th of 
October 1919. The whole of the purchase 
money was paid in by the 2 1 st of October 
1919. Subsequent to this date, Habib-ud-din 
discovered that the property he had purchased 
belonged to the minor Bliagwan Sahai and that 
the judgment-debtor in the decree, namely 
Musammal Laohhmi, had no saleable interest 
in tbe site, lie accordingly, on the 10th of 
November 1919, moved the executing Court 
under O. XXI, r. 91, Civil Procedure Code, to 
have the sale set aside. Ills application was 
granted on the 23rd of January 1920, and he 
at once applied for and obtained a refund of 
the money paid into Court by him. Hatim 
Mirza appealed againt the order setting aside 
the sale and his appeal was accepted on the 8th 
of March 1920. On the 8th of July 1920 
Hatim Mirza asked the Court for a direction 
that Habib-ud-din should be directed to repay 
the money into Court so that he could realise 
it. The Court held that Habib-ud-din was 
liable to repay the money and directed that he 
should do so within a fortnight of the order, 
or institute such suit as he might be advised 
and obtain an injunction. Habib-ud-din hied 
no appeal against this order, but on the 18th 
of December 1920 instituted this suit asking 
for a declaration that the mortgage-decree was 
void as against the minor's property and that, 
therefore, he was not bound to repay the 
money into Court. Hatim Mirza and Bhag- 
wan Sahai, minor, were made defendants in the 
ease. It should be mentioned that, subsequent 
to the order in appeal setting aside the oan- 
collatiou of the sale (8th March 1920), but 
prior to the order directing Habib-ud-din to 
repay the money into Court the District 
Judge passed an order at the instance of 
Bhagwan Sahai, minor, declaring the mort- 
gage of the site in question void as against his 
rights therein. This order was pass^ on the 
2nd of July 1920 and was made under section 
30 of tbe Guardians and Wards Act. 

Tbe trial Court decreed the suit and an 
appeal by Hatim Mirza having been dismissed 
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he has oome up to this Court in second appeal 
through Mr. Sardha Bam, while I have heard 
Mr. Ghulam Mohi-ud din for Habib-ud din 
and Mr. Mukand Lai Puri for the minor. 
Mr. Sardha Ram has urged that the suit, for 
all practical purposes, amounts to a suit by an 
auction, purchaser for the refund of his 
purchase-money on the ground that the 
judgment-debtor bad no saleable interest in 
the property auctioned and that such a suit is 
not competent. On the other band, for the 
respondents it has been urged that the suit is 
not one for the refund of purchase-money but 
for a declaration that the auction-purchaser 
should not be called upon to oarry out his 
contract to purchase on the ground that the 
decree under which the property was sold and 
the auction was held was inoperative as 
against him. I may say at once that it seems 
to me that the suit really is one for the re- 
fund of purchase-money. It is common 
ground that the sale has been confirmed. 
Prior to the confirmation the auction-pur- 
chaser could, under r. 91 of O. XXI, move the 
Court to set aside the sale on the ground 
that the judgment-debtor had no saleable 
interest in the property sold, Mr. Sar- 
dha Bam has urged that, inasmuch as 
the procedure to bo adopted by an auction, 
purchaser, in the circumstances such as exist 
in the present case, has been laid down 
by statute, namely the Civil Procedure Code, 
it is that procedure alone that can be follow- 
ed and that no suit for the refund of purchase, 
money was competent. In Lingappa Goundan 
V. Esudasan (1) this view was given effect to 
although that case did not deal with execu- 
tion proceedings. In Lahhmichand v. Chatur- 
bhuj (2) it was clearly held that a suit by an 
auction-purchaser for recovery of the purchase- 
money from persons to whom it has been 
paid, on the ground that the judgment-debtor 
does not possess a saleable interest in the prop- 
erty sold, is not maintainable, his right to 
obtain a refund of the purchase-money in 
such circumstances being entirely the creation 
of r. 91 and 93 of O. XXI and that the result 
was that, without getting the sale set aside 
through the Court and by the methed prescri- 
led by the Code^ the auction-purchaser bad no 
remedy. It was also held that the general 

(1) 27M. 18* 

W BOIcd. Caa880 ; J.374. 


principles of caveat emptor affects the purchas- 
er unless he chooses to adopt the remedy 
given to him by the statute. To the same 
effect is the case reported as Bepin BehariOhosh 
V. Bari Chvran Ghosh (3). In Bam Saroop v, 
Dalpat Rai (4) a Division Bench of the Alla- 
habad High Court specifically laid down that 
there was no principle of equity or law accord- 
ing to which on auction-purchaser was entitl- 
ed to a refund of the purchase-money in case 
it was discovered later on that the judgment- 
debtor had no saleable interest and that a 
suit for refund of the purchase-money was 
not maintainable. In the following oases the 
same principles wore laid down : — Parvaihi 
Ammal v. Oovindasami Pillay (6), Bhaqwan 
Das v. Allah Baksh (6), Nannti Lai v. JBhag- 
wan Das (7), Krishnaji v. Ladkuram Ghasi- 
ra?n (8), Subbu Beddi v. Ponnamhala 
Beddi{9\ Dawaji v. Amrita (10), Prosunno 
Kumar Sanyal v. Kali Das Sanyal (11), 
Tirumalakamy Naidu v. Subramaniam Chet- 
liar (12), Bam Dayal v. Bampal Stngh (13), 
Mahadev Narayan v. Sadashw Kebhev 
Limaye (14), and Tirumalaisamy Naidti v. 
Subramanian Chettiar (12). 

On the other hand, my attention as 
been been drawn to Munna Singh v. 
Gajadhar Sim^h (15), Bustamji v. Vinayak 
Oangadhar (16), Prasanna Kumar Bhat- 
tacharjte v. Ibrahim Mirza (17), Parvaihi 
Ammal v. Govindasami Pillai (6), Gtrdhar 
Das V. Sidheshwari Prasad Narain Stngh 
(18), and Premraj v. Javarmal (19), 
and it has been urged by Mr. Ghualam 
Mohiud-din that the cases relied on by 
C4 iDd. Gas. 688. 

(i) 68 ind. Gas. 106; 18 A L. J. 905; 3 U. P. L. B. 
(A) 818; «8 A 60. 

(6) 80 Ud Gas. 887; 89 M. 808; 9 L. W. 861; 89 
M. Ii. J. 467; (1916) M. W. N. 797, 

(6) 61 Ind. Gas. 695; 68 P. R. 1919. 

(7j 87 Ind. Gas. 9; 89 A. 114; U A. L. J. 1316. 

(8) 48 Ind. Gas. 440 

(9) 49 Ind. Gas. 859; ( 1918) M. W. 666. 

(10) 52 Ind. Gas 818 ; 15 N. L. K. 140. 

<11) 19 0 686 ; 19 1. A. 166 ; 6 8ar. P. 0. J. 809 ; 
Olnd. Deo. (N B ) 898 (P.O.) 

(18) 46 Ind Gas 109 ; 40 M 1009. 

(18) 61 Ind. Gas. 95 ; 6 0. L. J. 160 ; 88 1. G. 48. 

(14) 69 Ind. Cas. 118 ; 83 Bom. L. B. 1083 ; 45 B. 
46. 

(15) 6 A. 677 ; A. W. N. (1888) 180 ; 8 Ind. Deo. 
(N.a) 491. 

(16) 7 Ind. Gas. 957; 86 B 39 ; 18 Bom. L. B. 728. 

(17) 41 Ind. Gas. 934 ; 86 G. L. J. 206. 

(18) 44 Ind. Gas. 697 ; 40 A. 411 ; 16 A. li» J. 386. 

(19) 18 Ind. Gas. bBi ; 10 Bsm. L. B. 41. 
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him show that there is a ooa&iot of autho- 
rity on the question of the maintainabi- 
lity of a suit suoh as I hold the present to be. 
A reference to these authorities, however, 
shows that the more recent decisions of the 
High Courts in question are against the main- 
tainability of suoh a suit. It has been laid 
down by the Privy Council in Dorab Ally Khw 
V. The Executors of Khajah M jhmoddeen (20), 
that there is no warranty of title at a Court 
sale, and Annanajhula Venkatackallamxyya 
Qaru V. Bamiprjee Neelakantha Qirjee (21) 
and TJ, Pau v. N.B.M.4. Oheity (22) are to the 
same effect. The right to recover the pur- 
oase-money in suoh a case is, therefore, merely 
the creation of the CoJe as provided in rr. 91, 
93 of the Civil Procedure Code. Mr. Ghulam 
Mohi-ud-din laid great stress on the decision 
of the Bombay High Court Bustomji v. 
Vinayak Gangadhar (16) where it was hold 
that at an auction purchase some sort of 
guarantee of title was conveyed. This view 
appears to me to be clearly opposed, to the 
decision of their Lordships of the Judicial 
Committee referred to above, and in Bal- 
want Bangnath v. Bala Main (23) it was 
pointed out that rr. 91 and 93 of O. XX, Civil 
Procedure Code had very materially attered the 
provisions of sections 3, 15 of the old Code and 
that an auction-purchaser, at a Court sale, 
must get the sale set aside before he can ob- 
tain tbe right to ask for a refund of the 
purchase-money. It was further held, how- 
ever, that he would be competent to maintain 
a suit against the judgment-debtor on the 
ground of fraud or misrepresentation. No 
suoh ground has been urged in this case and I 
think I am bound to follow tbe catena of oases 
referred to above in which it has been con- 
sistently held that an auction-purchaser could 
not sue for the recovery of his money in a 
separate suit but that his remedy was confin- 
ed to the procedure laid down in r. 91 of O. 
XXI. I must, therefore, hold that the present 
suit which, to all intents and puropses, is for 
the refund of purchase-money on the ground 

(20) 8 G. 806 : 2 G. L. B. 629 ; 6 I. A. 116 ; 8 Saih 
P. 0. J. 619 ; 8 Sar P. 0. J. 818 ; 2 Ind. Jar. 426 ; 1 
Ind. Deo. (N.S.) 1097 (P.O.). 

(21) 48 lod. Gas. 686 ; 23 M. L. T. 9 ; 84 H. Ii. J. 
166 ; 7 Ii. W. 169; (1918) M. W. N. 12i ; 41 M. 474. 

(22) 61 Ind. Gas. 805 ; 18 Bar. L. T. 162. 

(aa) 67 Ind. Gas. 860 ; 24 Bom. Ii. B. 808 ; at p. 
809 ; (1922) A. I. B. Bom. 206 ; 46 B 888. 


that the judgment-debtor had no saleable 
interest in the property sold, was not com- 
petent. 

In this view of the case, it is scarcely 
necessary for me to refer to the other points 
raised at the bar, namely, as to the applica- 
bility of section 144, Civil Procedure Code, 
and the effect of the order passed under sec- 
tion 30 of the Guardians and Wards Act. I 
would, however, note that section 144, Civil 
Procedure Code, scarcely applies to the present 
case as that section deals with the variation 
or reversal of a decree. 

In my view of the case, this appeal must 
be decreed, and I accordingly accept it and 
dismiss the plaintiff’s suit with costs. 

z. K. Appeal accepted, 

ALLAHABAD HIGH COURT. 

Second Appeaii No. 211 of 1922. 

July 6, 1923. 

Present : —Mr, Justice Lindsay and 
Mr* Justice Sulaiman. 

SHEO PRASAD DUBE and others — 
Defen dants— Appellants 

versus 

SARJU MAHTO and another,— 
Plaintiffs— Respondents. 
Custom^Pre-emption^Entry in Settlement Record of 
1885'^ Preeumption-^Oofitr act of pre-emption^Pleadr 
ings^ Person not pany to contract whether can rn- 
force it 

A peouliar weight mast be assigned to entries 
relating to a oastom of pre-emption made in Settle- 
ment records of 1885, as special Instraotions had 
bean issued by the Board of Revenue to Settlement 
Officers regarding tbe Heooid of Rights of pre-emption, 
[p. 520, ool 1] 

AH Natir Khan v. Manik Chand, 26 All. 90, 
A. W. N. U902) 207, followed. 

But entries relating to rights of pre emptlon made 
in snob Settlements are not oonolasive proof of the 
custom recorded therein and are not binding on the 
C.vil Oourts. [p. 620, ool. 2] 

Where a plaintiff relies upon a oontraot in order 
to succeed in a suit for pre-emption, the oontraot 
must be expressly pleaded and the plaintiff must 
show that the person through whom he claims wag 
one of the oontraoting parties, [p. 6^0, ool. 2J 

A person who becomes an owner by purchase 
after a Settlement is made is not entitled to enforce 
a oontraot which was entered into at the time of the 
Settlement, [p. 621, ool. 1] 
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Second appeal againsfe bhe decree of the 
First Additional District Judge of Gorakhpur, 
dated the 21st November 1921. 

Mr. U. Upodhiya, for the Appellants. 

Messrs. Jaruj Bahadur Lai and S P. SmhOt 
for the Respondent. 

JUDGMENT. — The question in this case 
is whether the lower Appellate Court was 
right in holding that the plaintiffs-respond- 
ents were entitled to succeed in their suit for 
pre-emption. 

The suit as framed was based on an alleged 
custom of pre-emption. The Court of tirst 
instance dismissed the suit on the ground that 
the custom was not proved. The f^ubordi- 
nate Judge was also of opinion that the 
plaintiffs could not rely on any contract for 
pre-emption inasmuch as no such case had 
been set up in the plaint. 

The plaintiffs went in appeal and the 
learned Additional Judge, while agreeing with 
the first Court that there was no proof of 
custom, nevertheless, held that the plaintiffs 
were entitled to succeed on the ground of 
contract. 

It is now argued before us on behalf of the 
defendants vendees that the Judge of the Court 
below ought not to have decreed the claim on 
the basis of contract no such case having been 
set up in the plaint. 

On the other hand, the learned Counsel who 
has argued the case on behalf of the plaintiffs- 
rospondcnts maintains that the decision of the 
Court below should be upheld on the ground 
that the evidence which was produced in the 
case conclusively proves the existence of custm. 

We will deal with the second matter first. 
The learned Counsel has laid great stress upon 
the Full Bench case reported in AH Nasir 
Khnn V. Manik Chnnd (1). There it was 
pointed out with reference to certain entries in 
the Record of Rights which were prepared in 
the Basti and Gorakhpur Settlement in the 
year 1885 that a peculiar weight must be 
assigned to entries of custom made in the 
Settlement Records of that time because 
special instructions had been issued by the 
Board of Revenue to Settlement Officers. 
Among other directions given was one regard- 
ing the Record of a Right of pre-emption. Such 

(1) 96 A. 90 ;• A. W. N. (1902) 207. 


a regard was to bo made when the proprietors 
expressly demanded that it should be noticed 
and proved conclusively that a custom 
exists. 

There can be no doubt, therefore, that when 
we find an entry of this kind, as we do find in 
the present case, we start with a very strong 
presumption in favour of the existence of 
custom. 

But we do not understand the Full Bench 
decision to lay down that such an entry is 
conclusive proof and is binding on the Civil 
Courts. It will be noted that in the case 
which wai’ before the Full Bench the only 
evidence to be considered was a wajih-uUars of 
1866 and an extract from the Record of Rights 
of the Settlement tof 1886-87. 

In the present case there is other evidence 
to 1)6 considered and it is principally on this 
other evidence that the Courts below have 
decided against the plaintiffs. Documents 
were produced before the lower Court to show 
that there was no record of custom in the 
wajilhuUarzes of 1833 and 1860 and it was 
further proved to the satisfaction of the Court 
below that in both those years the village was 
in the possession of a single proprietor. 

Wo have further evidence in the shape of 
the statement of the pativari which says that 
there was no transfer of property in this vil- 
lage up till the year 1894 when a sale was 
effected in favour of Ram Subhag who was 
the father of the first plaintiff Sarju Mahto. 
The next transfer which took place was in or 
about the year 1901 when a second transfer 
was made in favour of the same Ram Subhag. 

In these circumstances, ws think it was 
competent for the Court below to say that 
there was evidence on the record which over- 
turned the presumption founded upon the 
entry in the Record of Rights for the year 1886. 
We cannot, therefore, interfere with the find- 
ing of the Court below on this point. 

There remains the question of contract. It 
has been laid down that where plaintiffs rely 
upon a contract in order to succeed in a suit 
for pre-emption the contract ought to be 
pleaded, for in such a case it would be neces- 
sary for the plaintiff to show that the person 
through whom he claimed was one of the 
contracting parties. 
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We think this objeotion although a teohni- 
oal objection is one which ought to prevail. 
However we do not find it necessary to decide 
this question on any mere technicality. We 
have already adverted to the fact that the 
first plaintiff got a footing in the village for 
the first time in the year 1894, that is. some 
7 or 8 years after the settlement had been 
made. 

If it be the fact, and it does appear to be 
the fact, that these plaintiffs first got a foot- 
ing in the village by purchase some 7 or 8 
years after the vSettlement was made we do 
not think that they are entitled to enforce a 
contract which was entered into at the time 
of the Settlement assuming that* the record in 
the wajih.ul-arz is a record of contract. 
These people were no parties to the contract 
and we do not think they ought to be allowed 
to enforce it. 

We have come to the conclusion, therefore, 
that this appeal ought to be allowed and we 
allow it accordingly. We set aside the decree 
of the Court below and restore the decree of 
the Court of first instance. The def^’ndants- 
appellants are entitled to their costs both hero 
and in the lower Appellate Court. The costs 
in this Court will include fees on the higher 
scale. 

z. K. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

ORiaiNAL Civil No. 193 of 1922. 
October 20, 1923. 

Present : — Mr. Bupeband Bilaram, A. J. 0, 

TRUSTEES OF THE FIRM MOTHARAM 
DOWLATRAM— Respondi NTS I 
versus 

FIRM OF MAYADA3 DOWLATRAM— 
Respondents II. 

Arbiiralion- Appnntment of Uberiima 

fid as, necessity of^ Arbitrator related to one party ^ 
effect o/_Ez-parte award, when can he set astde^Time 
for filing award, ewtensionof—Arhitraiion Act {IX of 
1899) 8. 12. 

In ossa of an axbitration where a person is appelat- 
ed by two parties to exeroiae Jodioial duties there 
should be iiberrima fides on the part of all the 

1 C-66 


parties oonoeroad iu relation to his seleotion and ap- 
pointment and every dlt^oloaure, which might in the 
least affect the minda cf those who are propoaing to 
submit their dt^putea to the arbitrament of any par- 
ticular individual, as regardshia seleotion and fitness 
for the post ought to be made, so that eaoh party 
may have every opportunity of considering whether 
the ref<>renoe to arbitration to that partioalar indivi- 
dual should or should not be made. [p. 623, ool 1.] 

The fact that the arbitrator is related to one of 
the parties as his first paternal oousin does aS ^rd a 
real likelihood of an operation of prejudioe on his 
part and the ezfstenoe of snob relationship with one 
of the parties unknown to the other disqualifies him 
from acting as an arbitrator. In such a oase as the 
above it Is not neoessary, in seeking to have the 
award set aside, to prove actual bias or partiality 
on the part of the arbitrator or that the existence of 
the relationship had any operation on his mind 
[p. 628. ool. 1.] 

An award passed ex parte will be set aside only if 
the absent party oan oonvinoe the Court that be had 
suffioient cause for his non-appearanoe. [p. 628, ool 2.] 

Whitehouse v. Kahn Kahn d Go., 27 Ind. Gas. 186 ; 

B 8. Ii. B. 110, followed 

In exending time for making an award under 
s. 12 of the Indian Arbitration Act, the Court 
must take into oonsideration all the oiroumstanoes 
of the oase and decide If the arbitrator should he 
granted suoh indulgence, [p. 524» ool. 1.] 

Petition under the Indian Arbitration Act 
to file an award, and objections thereto. 

Mr. Dipchand T. Ojha, for the Respondents I. 

Mr. Kimatrai Bhojraj, for the Respondents 
II. 

JUDGMENT: —This is an application by 
the arbitrator Tikamdas Walabdas for an order 
that the time for making the award be extend- 
ed by the Court tinder section 12 of the Indian 
Arbitration Act and for an order that the 
award to stand filed and be enforced as a 
decree under the provisions of that Act. 

The reference to arbitration on 'which the 
award is based, is dated 2l8t January 1921 
and is signed by one Doulatram Metbaram, 
whom I shall refer as respondent No. 1 , as at- 
torney of the Trustees of the firm of Metha- 
ram Doulatram as the first party and one 
Doulatram Mayadas, whom I shall refer as 
respondent No. 2, on behalf of the firm of 
Mayadas Doulatram as the second party. The 
reference provided that the first party was 
claiming a sum of about Rs. 40,000 from the 
second party and that the second party disput- 
ed that so much was due by him. 

The arbitrator has passed an award, dated 
21st March 1922 for Rs. 49, 640-4-0 inclusive 
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of interest up to the date of the award in appointed him as their attorney. The trustees 


favour of the first party. It reoites that the 
arbitrator held a sitting on the 17th March 
1922 at his office in terms of his notice when 
respondent No. 1 was present on behalf of the 
first party and that the second party was 
absent, and that ho proceeded with the 
matter ex parte and passed his award on con- 
sideration of the evidence produced before 
him. 

Certain persons, other than respondent 
No. 2, wore served with notices under (). XXX, 
b. 3, Civil Procedure Code as the responsible 
partners of the firm of Mayadas Doulatram. 
The parties have, however, agreed that the 
liability of persons other than respondent 
No. 2 may not bo determined in the present 
proceedings and that the present inquiry be 
confined to the objection raised by respond- 
ent No. 2 which may be summarized as 
under : — 

1. That respondent No. 1 has improp- 
erly procured the reference and the award 
as he failed to disclose the fact that he and 
the arbitrator were first cousins, and that the 
arbitrator has misconducted himself in enter- 
ing upon such a reference without disclosing 
his relationship. 

2. That the arbitrator has misconducted 
himself in not granting an adjournment to res- 
pondent No. 2 on the ground of his illness. 

3. That the arbitrator was not in Karachi 
on 17th March 1922, the day fixed for hearing, 
and that the arbitrator should, under the 
circumstances, have given a further notice to 
respondent No. 2 before proceeding with the 
case. 

4. That, the arbitrator has misconducted 
himself by awarding more than the amount 
claimed. 

5. That, under any circumstances, this 
is a fit case for the Court to refuse to extend 
time for making the award. 

The first objection. It is admitted that the 
arbitrator and respondent No.l are first cousins 
being the sons of two brothers. It is also ad- 
mitted that the respondent No. 1 is the chief 
person concerned in the claim. He carried on 
business in the name and style of Metharam 
Doulatram and that behaving failed in business 
has, with the concurrence of his creditors, ap- 
pointed certain trustees who have in their turn 


have no personal interest in the matter. Res- 
pondent No. 2 states in his evidence that ho 
came to know of the existence of the relation- 
ship between respondent No. 1 and the 
arbitrator after the award. The only wit- 
ness examind on behalf of respondent No. 1 
is the arbitrator, Tikamdas. Ex. 11, respondent 
No. 1 himself not having gone into the wit- 
ness box. Tikamdas does not allege that 
he informed respondent No. 2 of the relation- 
ship either before or after the reference or that 
respondent No. 2 knew about it. He. however, 
states that he and respondent No. 1 carried on 
business in partnership about nine years ago, 
and that at that time the firm of Bhaipurmal 
Mayadas, which subsequently adopted the 
name of Mayadas Doulatram has a commis- 
sion agency account with his firm, and that 
respondent No. 2, his brothers and father 
knew then that respondent No. 1 was working 
as his partner. He has not produdced the 
account-books of his firm to show that the firm 
of Bharpurmal Mayadas or the firm of Maya- 
das Doulatram had an account with his firm 
or the extent of their dealings and states that 
the old books have been destroyed. 

Respondent No. 2 has denied that his firm 
had any dealings with the firm of the arbitra- 
tor and has denied knowlege of the fact that 
respondent No. 1 did work for the arbitrator. 
I cannot hold on this evidence that respond- 
ent No. 2 did know that the arbitrator and 
respondent No. 1 were partners at any time. 
Even if it be assumed that they did work as 
partners, I cannot infer therefrom that res- 
pondent No. 2 knew that they were both 
closely related as well, or that the arbitrator 
would bo interested in respondent No. 1, 
because nine years ago both worked as part- 
ners. 

Respondent No. 2 belongs to the Punjab, 
and it is not at all likely that he would agree 
to refer such a large claim for Bs. 40,000 to 
the arbitration of respondent No. 1 who be- 
longs to a different casta and a different place 
in iSind. 

I am of opinion that it was incumbent on 
respondent No. 1 and the arbitrator to, disclose 
the existence of such close relationship 
between them to respondent No. 2. As said by 
Maclean, O.J., in Kali Prosanno Qhose v. Bajani 
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Kant Chatterjee (l) : In case of arbitration 

where a person is appointed by two parties to 
exercise judicial duties there should be uber- 
rima fides on the part of all the parties con- 
cerned in relation to his selection and appoint- 
ment and every disclosure, which might in the 
least affect the minds of those who are pro- 
posing to submit their disputes to the arbitra- 
ment of any particular individual, as regardshis 
selection and fitness for the post, ought to be 
made, so that each party may have every 
opportunity of considering whether the refer- 
ence to arbitration to that particular individual 
should or should not bo made.” In the case 
referred to above failure to disclose the fact 
that the arbitrator was the retained pleader of 
the plaintiffs was held to invalidate the award. 
In Mahomed ]Vahiduddin v. Udkiman (2) 
failure to disclose the indebtedness of the 
arbitrator to the party in whoso favour the 
award was passed was held to invalidate the 
award. In TurnbuU v. Piperton (3) (Canada) 
referred to in Vol. II of the British Empire 
Digest, page 549, the Court held that the fact 
that the arbitrator was a brother of one of 
the parties to the proceedings affords a real 
likelihood of an operative prejudice on the part 
of the arbitrator. 

Whatever may be the effect of such rela- 
tionship among other peop'e, so far as the 
Hindus in Sindh are concerned, the fact that 
the arbitrator is related to one of the parties 
as his first paternal cousin does afford a real 
likelihood of an operative prejudice on his part 
and the existence of such relationship with 
one of the parties unknown to the other dis- 
qualifies him from acting as an arbitrator. It 
is not necessary for respondent No. 2 to 
prove actual bias or partiality on the part of 
the arbitrator or to prove that the existence 
of this relationship had any operation on his 
mind, which is “for the most part incapable 
of evidence and may remain unknown to every 
human being, perhaps oven unknown to 
himself per Stuart, V. C., in Kemp v. Bose (4). 
The rulings in Byhunt Nath Mookerjee v. P/to- 
nalh Ghose (5) where the party objecting to 

(1) 35 0. 141 at p. 141 ; Ind. Deo. (N. S.) 97 

(2) 29 0. 278; 6 0. W. N. 236. 

(8) (1916) 8 W. R. 82 Gannada. 

(4) (1858) 114 R. 11. 429 at p. 486; 1 glQ. 268 ; 4 
Jur. (N. 8.) 919; 82 L. T. (O. 8.) 81 ; 66 £. R. 910. 

(5) 22 W. R. 447. 


the award knew of the arbitrator’s relation- 
ship, or the rulings referring to the contracts 
for works or for supply of goods where the Engl 
neer of the employer is named as an arbitra- 
tor in the Submission Clause contained in the 
contract and agreed to as a person not indiffer- 
ent to the subject-m'itter of the dispute 
as in the case of the Secretary of State 
for India v. Arathoon (6) or Jackson v. Barry 
Bail Go, (7) have no bearing on the present 
case. A party who agrees with open eyes to 
abide by the decision of a person who, he 
knows, is not an indiffijrent person, cannot 
subsequently object to the award, unless ho 
proves as a fact a good deal more than the 
existence of this relationship such as actual 
partiality. 

As there is no evidence that respondent 
No. 2 know of the existence of this relation 
ship cither before the reference or before the 
award, I am of opinion that the award must 
fail on this ground alone. 

The second and third objections. There is no 
substance in the second and the third objec- 
tion. By Ex. 6 the arbitrator had given clear 
notice to respondent No. 2 of his intention to 
proceed ex parte it he failed to make arrange- 
ments to appear on 17th March 1922. The 
arbitrator had a just cause to proceed with 
the matter. He had already granted several 
adjournments on the ground of illness. 
Though the arbitrator did not proceed on the 
day fixed, there was no obligation on him to 
issue a fresh notice for the date on which he 
actually held his sitting. No doubt in pro- 
ceeding ex parte the arbitrator took the risk 
of his award being set aside by the Court if 
the respondent I No. 1 could convince the Court 
that he had sufficient cause for his non-appea- 
rance. See H, G, WhitekoUbC v. Messrs Kahn 
Kahn d Co. (8). Respondent No. 1 has failed to 
show such cause. 

I was not impressed with the manner in 
which either respondent No. 2 or his brother 
Dayaram gave evidence. There appears to have 
been some attempt on their part to delay the 
arbitration proceedings. Dayaram, Ex. 10, 
admits that he knew about the dealings which 
wore the subject *mat ter of the reference and 
in a previous letter dated 28th July 1921 

(8) 5M.l'i8;3lDd. Da. (N.ib)131. 

(7) (1898) 1 oh. 28ft; 2 11. 207; i.S L. T. 472. 

(8) 37 lad. Gas. 186; B 8. L. B. 110. 
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adjournment was asked for to enable him to is no oonolusive evidence to aoouse the arbi> 


appear at the hearing. He was not ill and 
oould have attended. In his evidence he has 
stated that he could not attend on 17th March 
as his brother was dangerously ill. In his 
letter of 13th March 1922, however, he 
did not allege that his brother was dan- 
gerously ill or that ho was prevented from 
attending the hearing by such illness, I dis- 
allow both these objections. 

The fourth objection. Mr. Kimatrai has 
contended that respondent No. 1 only claimed 
a sum of about Rs. 40,000 in the reference. 
This is the maximum amount which he consi- 
dered himself entitled to. If interest at the 
rate of nine per cent, is added on for fourteen 
months, the period which elapsed between the 
date of the reference and the award, the total 
sum due by respondent No. 2 would be 
Rs. 44,200 and not Rs. 49,640-4*0. The 
arbirtrator is guilty of partisanship in awarding 
to respondent No. 1 a sum of Rs. 5,440 more 
than bis claim. There is a good deal of force 
in bis contention specially as the arbitrator is 
related to the respondent No. 1. The corres- 
pondence leading up to the reference and the 
account-books of respondent No. 1 are, 
however, not before the Court. It is not im- 
possible that the words ** about Rs. 40,000 
were used in the reference as indicating the 
approximate amount and not the maximum 
amount claimed by respondent No. 1. In the 
absence of evidence explaining the circum- 
stances under which the words "about 
Rs. 40,000 ” were inserted in the reference, 
I am not prepared to hold as a fact that the 
arbitrator is guilty of partiality, though I con- 
sider that the award is open to grave suspi- 
cion and that I should take this circumstance 
into consideration in exercising my discretion 
under section 12 of the Indian Arbitration 
Act. 

The fifth objection. The award has been 
admittedly made out of time. The arbitrator 
applied for an indulgence of the Court to 
extend the time for making the award and 
thereby to validate it. The Court must take 
into consideration all the circumstances of the 
case and decide if the arbitrator should be 
granted such indulgence ; Cf. Pamanmal 
Uemandas v. Hgtanbai (9). Though there 

(0) 26 lad. Oas. 66; 8 B- Ii. R. 269. 


trator of part ality, his award is open to grave 
suspicion and I am not satisfied that it is a just 
award. There is another circumstance which 
shows that the Court should be more astute 
in granting the indulgence asked for by 
him. He has made a deliberately false state- 
ment in the award that he proceeded with 
the matter at Karachi on 17th March 1922, 
the date fixed by him for hearing, when 
respondent No. 1 was present and res- 
pondent No 2 was absent. This statement 
has been proved to be false by the postal 
acknowledgment, Ex. 7, which shows that he 
received the letter of Dayaram, brother of 
respondent No. 2, at Shikarpur on 18bh March 
1923 when it had been redirected from 
Karachi. Mr. Dipchand T. Ojba has admitted 
that the arbitrator was not at Karachi on the 
7th March. The arbitrator has also admitted 
that he came back to Karachi on the 19th 
March after a stay of about fifteen days at 
Shikarpur. It is not certain if the arbitrator 
did hold a sitting after his return to Karachi 
and, if so, what transpired at such a sitting. 
The award is for a very large amount. Res- 
pondent No. 2’s case has not been placed before 
the arbitrator. If extension of time is not 
granted respondent No. 1 is very probably not 
without a remedy and may be able to enforce 
his claim so far as it is just, as there is no 
express recital in the reference that respondent 
No, 2 admits that a certain amount is due by 
him and that the reference should operate as 
an acknowledgment under section 19 of the 
Limitation Act. 

I think that I taking into consideration all the 
circumstances of the case, I should decline, in 
the exercise of my judicial discretion, to extend 
the time applied for. 

I set aside the award both on the ground of 
misconduct of respondent No. 1 and the arbi- 
trator in not disclosing their relationship to 
respondent No. 2 and on the ground of the 
award having been made out of time. 

I order that the Trustees do bear the costs 
of Doulatram Mayadas, and that other persons 
who were served as the responsible partners 
of the firm of Mayadas Doulatram do bear 
their own costs. 

8. D. 


Award aet aaida. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1918 of 1921. 

January 20, 192 A. 

Present : — Mr. Justioe Suhrawardy. 

SAIYA RANJAN NAG— Defendant- 
Appellant 
versus 

KABITIOH CHANDRA PAL AND OTHERS — 
Plaintiffs —Respondents. 

Appeal^Dccree passed against some defendants ^Ite^ 
viewAecrec against other defendants^Pormer decree, 
whether affeoted^Deeree against which appeal should 
be filed- 

A suit wai decreed agilnefc some defeadanta and 
waa diamiaaed aa againat others. One of the former 
preferred an appeal agamat the decree. Daring the 
pendency of the appeal, the decree was modified on 
review at the inatanoe of the plaiatifiE and the suit 
waa decreed against the remaining defendants also. 
The appellant was not a party to the review proceed- 
ings and the jadgment and the decree, so foraa they 
related to him, were not affected by the review : 

Jleldt that the only deoree against which the ap- 
pellant could appeal waa the first deoree which waa 
passed against him and that he waa not bound to 
appeal against the deoree passed on review as he waa 
not a party to or In any way concerned with that 
decree. 

Oase law discussed. 

Appeal against the decree of the Subordi- 
nate Judge, Dacca, dated the 4th July 1921. 

iJaJI)U Gopal Ghaiidar Das (with him Babu 
Ntkunja Behari Ghose) for the Appellants— 
Somedates are necessary for the disposal of 
this appeal. The suit was for a right of way. It 
was decreed against some of the defendants on 
16th April 1920. Tlie decree was signed on 
the 22nd April 1920. An appeal was prefered 
on the 27th May. An application for review 
was filed by the plaintiff on the 15th June 
1920. It is important to note that in the 
review application the present appellant was 
not a party. The review application was granted 
and the decree was modified, but that modi- 
fication did not in any way touch the present 
appellant or the decree so far as he is con- 
cerned. When the appeal came on for hearing 
objection was raised that the appeal was not 
competent as it was preferred from the original 
decree and not from the modified decree. My 
submission is that the view of the lower Court 
was wrong. It is very important to note that 
in the review application the present appellant 
was not made a party. No notice was served 
on him at all and as such the roivew proceedings 
have no effect on the appellant’s rights of 


appeal. Briibasi Lai v. Salvj Bam (l)'and 
Kanhaiya Lai v. Baldeo Parsad (2) have no 
application whatsoever. In those the review 
application made all parties. Now to take 
advantage of this review against others, to 
curtail the appellant s right of appeal, was 
against all principles of law. 

Dr, Dwarka Nath MUter (with him Bahu 
Narayan Chandra Kar) for the Respondent. — 
The difference which my learned friend wants 
to make out, is really trivial and with much 
importance. Cited Kanhaiya Lai v. Baldeo 
Parsad (2). Moreover, the decree as such was 
not divisible at all. In an Indivisible decree 
when it has been upset on review, the appell- 
ant should have preferred an appeal from the 
now decree. Instead of that the old decree is 
being appealed against. This is unwarranted 
by all. 

Mr. Das, in reply, cited O XX, r. 7 ; O. IX, 
r. 13. 

JUDGMENT. — The facts of this case are 
peculiar and give rise to an important ques- 
tion of law. The plaintiffs-respondents brought 
a suit against the appellant and several 
others for declaration of right of way. The 
suit was decreed against the appellant, but 
dismissed against the defendant Nos. 6, 7, 8 
and 10 on the ground that summonses were 
not properly served on them. The appellant, 
who was the defendant No. 2 in the suit, pre- 
ferred an appeal against the deoree to the 
lower Appellate Court while the plaintiffs filed 
an application for review 'before the trial Court 
against that portion of the order of that Court 
whioli purported to dismiss the suit against 
the defendant Nos. 6, 7, 8 and 10. A few 
dates will be of importance in considering the 
question raised. The judgment was delivered 
on the 15th April, 1920 and the decree signed 
on the 22nd April 1920. The defendant No. 2 
preferred an appeal to the lower Appellate 
Court on the 27th May 1920. The applica- 
tion for review by the plaintiff was granted 
by the trial Court on the 15th June 1920. The 
effect of it was that the order of dismissal of 
the suit against the defendant Nos. 6, 7, 8 and 
10, was set aside and the suit against them 
also was decreed. This has resulted in a 
slight alteration in the judgment of the Munsif 
as well as in the decree so far as it related to 
defendant Nos. 6, 7, 8 and 10. The other 
(1) aa A. aiO; a. w. n. im vm. 

w 14 lad. 0 » 8 . 34 A. m; 9 A. L* J. 133. 
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portion of the judgment and the decree in 
which those defendants were not interested 
were not altered. The appeal before the 
lower Appellate Court came on for hearing on 
the 4th July 1921. It was objected by the 
plaintiffs-respondents that the appeal could not 
proceed because the decree was modified on 
review and the appeal should have been 
against the altered decree, namely, the decree 
as it stood on the 15th June 1920. I 
may mention here that the plaintiffs have 
also appealed against the decree of the first 
Court on the ground that the suit against the 
defendants Nos. 6, 7, 8 and 10 was wrongly 
dismissed. The defendant No* 2 also objected 
at the hearing of tlie appeal that the plaintiff s 
appeal should not have been entertained as it 
was not preferred against the decree as modi- 
fied by the review. Whether the defendant 
was right in his objection or not is not a 
question which should not affect the decision 
of the present appeal. The learned Subordi- 
nate Judge on appeal held that the appeal was 
incompetent inasmuch as the decree as 
amended on the 15th June had superseded the 
original decree and the appeal ought to have 
been preferred against the decree as amended. 
The Court of Appeal below has for its view re 
lied upon the oases of Brijbasi Lai v. Salig 
Bam, (1) Eanahiaiya Lai y. Baldeo Prasad 
( 2 ). 

It is argued on appeal that the view taken 
by the lower Appellate Court is wrong inas- 
much as the amendment of the decree or the 
alternation made in it on the 15th June 1920 
did not effect the appealing defendant. The 
defendant No. 2 (the appellant before us) was 
not made a party in the review proceedings. 
Under O. XLVII, r. 4, the opposite party had to 
be served with notice of the application for re- 
view and the opposite party in that application 
were the defendants Nos. 7, 8, and 10. The 
present appellant was not rightly made a party 
in the review proceeding because no relief was 
sought against him. It is argued on behalf 
of the respondent that the decree is indivisible 
and, however slight the alteration may be, and 
whether it affected the right of the appellant 
or not, the decree so subsequently alter^ 
must be taken to be the decree in the suit 
against which an appeal would lie under 
section 96, Civil Procedure Code. It appears 
that in this particular case the facts are totally 
different Irom those in the oases which have 


decided that the decree modified on review is 
the proper decree in the suit against which an 
appeal ought to be preferred. In the Allaha- 
bad cases above cited the application for review 
was directed against all the parties to the suit 
and the modification made in the decree affect 
all the parties to the suit. It may, therefore, 
be correct to say that the decree as modified 
on review was the decree in the suit. This 
view has been adopted also in this Court in 
case of Pyari Mohan Kundu v. Kalu Khan (3) 
But in the present case the circumstances 
were so peculiar as, in my opinion, to make the 
decision in the above oases wholly in applic- 
able to the present case. Here, so far as the 
determination' of the right between the plaint- 
iff and the defendantrNo. 2 was concerned, the 
decree passed on the 22nd April 1920 was final 
between the parties and the amendment made 
in the decree on review did not touch that part 
of the decree which related to the appellant. 
It would, therefore, seem apparent that the 
decree, so far as defendant No. 2 (the appellant) 
was concerned, is the decree which was passed 
in the first instance by the trial Court. This 
question may be looked at from another point 
of view. If the question of limitation arises 
in the execution proceedings, from which date 
will the time be counted, whether as against 
defendant No. 2 it would be calculated from 
the date of the original decree or from the 
date of the modification made in the decree ? It 
is not necessary for me to decide this question, 
but, on the view that I take, it seems to follow 
that, so far as defendant No. 2 is concerned, the 
period ought to be calculated from the date of 
the original decree. Some light on this subject 
may be obtained by a reference to the decision 
of the Full Bench in the case of Benimadhat^ 
Milter v. Maiangin Dasi (4). There the question 
directly arose as to what is the date of the 
decree. By section 205 of the Code of 1882 it 
was provided that the decree should bear the 
date of the day on which the judgment was 
pronounced. The section corresponds toO. XX, 
r. 7 of the present Code. The Full Bench 
held that though that is the date of the decree 
under the law, the date from which the period 
has to be computed for the purpose of the 
appeal from the decree must be the date on 
which the decree was signed. In the present 
case the decree still bears the date Ifith of 

(8) 41Ind. Gas. 497; 44 0. 1011. 

(4) 18 0. 104 F. B. Ind. Deo. (N. B.) 568. 
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April 1920, thab being bhe date when the 
judgment was pronounced I submit thab if a 
party who is nob atfeoted by subsequent pro- 
ceedings wants to appeal against the decree 
the period must be computed from the date 
when the judgment was pronounced or the 
decree signed. I am prepared to go so far as 
to hold that if the present appellant had pre- 
ferred on the last day an appeal from the 
decree as modified on the 15th Juno 1920 com- 
puting the period from that date the appeal 
would have been out of time. 

It is contended by the respondent that the 
decree is indivisible. I do not think that there 
can exist no circumstance in which the decree 
could be divided. I can mention circumstances 
in which it is possible to divide up a decree. 
Take, for instance, a decree passed ex iKirU 
against A and B. A applies for re- hearing but 
B does not. The decree is not such as to be 
governed by the proviso to O. IX, r. 13. The 
effect of the revival of the suit on bhe applica- 
tion of A will be to set it aside in so far as it 
went against him. But the decree as against 
B will remain unaffected. Suppose the suit 
proceeds and the suit is decreed as against A 
also. Now, if A wants to appeal he must do it 
against the decree passed subsequently. But 
if B wants to prefer an ai)peal from the decree 
as against him, be cannot take advantage of 
the modification of the decree and the sub- 
sequent decision of the suit ; but be has 
to prefer an appeal within the period of 
limitation reckoning from the date on which 
the exparte decree was made. So that it is 
possible that in one suit there may be differ- 
ent decrees against different parties from 
which different periods will be computed. 
Another instance may be found, where a suit 
is decreed against A and B. A appeals mak- 
ing the plaintiff the respondent to the appeal 
(the other defendant B nob being a necessary 
party to it for the determination of the ques- 
tion raised in the appeal), and that decree 
against A on appeal is modified. The result 
will be that there will be two decrees one of 
the first Court against B and one of the Appel « 
late Court against A. If the plaintiff wants 
to put into execution these decrees he must 
compute his period from the date of the 
decree of the Appellate Court as also from the 
date of the decree in the original suit. That a 
decree can be vacated or varied either in part 


or in its entirety is beyond dispute. In the 
case of Bliu,b(in^.mciri v. Ajodhua (5) Mooker- 
jee, J., observed that an application for review 
of judgment may be granted in part. It 
depends upon the circumstances of each case 
whether the whole suit should be reopened or 
whether it should be ♦■•ried only in part. The 
same view has been adopted in the recent 
case of QiUr Krishna Sircar v. Nilmadhah 
Shaha (6), in which all the cases on the point 
have been collected. The result of the view I 
take of the law in this case is that the judg- 
ment of the lower Appellate Court is wrong, 
and must be set aside. 

The result, therefore, is that this appeal is 
allowed, the decree of the lower appellate 
Court set aside and the case remitted to it to 
be re-heard. The appellant is entitled to his 
costs in this Court. 

z, K. Appeal allowed. 

(5) 11 lad. Om. 103 : 16 0. L. J. 889. 

(6) 78 lad 0jk3. 34 ; 8 O. 0. L. J. 484 ; (1928) 
A. I. R. (0) 113. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Miscellaneous Civil Appeal No. 13 of 

1919. 

January 31, 1921. 

Present : — Mr. Batten, A. J. C. 

B. B. INDRARAJBHAU— Appellant - 
Non-applicant 
versus 

SITARAM— Respondent— Applicants. 

Civil Procedure Code (Act V oj 1008) 0. XLVIIt r. 7 
(1) {c)^TjimitaUoyi Act {IX of 19081 «. 6, Sch. /, Art. 
ll%--Revietu-^Discovery oJ freth evidence^ Ext ennon o/ 
limitation— Su]Jicmii cause- Evidence discovered late: 

Where a review is sought on the ground of dis- 
covery of fresh evidence, the fact that the evidence 
was discovered very late and could not, in ^ spite of 
the exeroiae of due diligence, have been discovered 
earlier, miy be a good ground for extending the 
period of limitation for applying lor review under 
section 6 of the Limitation Act. 

Qopal Narbar v. Hanmani Qanesht 6 B. 107 ; 6 
Ind. Jur. 818 ; a led. Deo. (N. S.) 629 ; Bai Nemathu 
V. Bai NcmatullahUf 46 Ind. Gas. 14 ; 42 B. 296 ; 20 
Bom. L. R. 484, distinguished 
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Appeal againsti order of the Disbriot Judge, 
Bhaudara, dated 10th March 1919. 

Dr. H. S. Oour, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respondent. 

JUDGMENT . — This is an appeal against 
the order oi bheDistriot Judge granting a review 
of judgment in suit No. 2 of 1916. The suit 
was brought by Sitaram against Brijlal for poss- 
ession of the two villages of Pardibandh and 
Kindgipar. Sitaram olaimod the villages on 
the ground that he was the nearest reversioner 
of one Chaitram who was the last male holder 
of the villages and who held them as protect^ 
ed thekadar, B. B. Indraraj Singh who was 
the superior proprietor, being the Zemindar of 
the estate in which the villages lie, was also im- 
pleaded as a defendant. Sitaram failed to pro- 
duce satisfactory evidence in proof of his re- 
lationship with Chaitram and his claim was 
dismissed by the then District Judge on the 
27th of June 1916. On the 31st of October 
1916 Sitaram applied for a review of the judg- 
ment on the ground that he had discovered 
new and important documentary evidence 
which would conclusively establish that he 
was the nearest sagotra sapinda of the deceas- 
ed Chaitram. The review was granted and as 
a result Sitaram has won his case. B. B. In- 
draraj Singh did not oppose the application for 
review which was, however, opposed by Brijlal. 
Both Indraraj Singh and Bnjlal have appealed 
against the order granting the review, the 
appeal of Brijlal being Miscellaneous Appeal 
No. 23 of 1919. The judgment In this case 
governs that appeal. In his affidavit ac- 
companying his application for review Sitaram 
stated that during the pendency of the 
suit in spite of his effort he could not dis- 
cover any documentary evidence to establish 
his relationship with Chaitram. He goes 
on to say that on the 28th October 1916 
he was told by Kisan alias Bapu that some 
documentary evidence had been brought 
in a suit brought by Indraraj Singh against 
Brijlal (this suit was brought by Indraraj 
Singh against Brijlal for possession on two 
grounds that he was the superior proprie- 
tor and that he was a nearer relation of 
Chaitram then Brijlal was), Sitaram accord- 
ingly left his village on the 28th October 
1916 and reached Bhandara on the 29th 
October where on enquiry he found that the 
information given him by Bapu was correct. 


On the 30th, Monday, he applied for copies of 
the papers from the Deputy Commissioner’s 
office and got copies of the papers and a copy 
of the genealogy the same day and filed his 
review application on Tuesday the diet. It is 
obvious that after getting the information there 
was no delay at all on the part of Sitaram in 
making the review application. The grounds 
of appeal are based on the delay prior to the 
28th October 1916. The documents produc- 
ed on which the review was granted were all 
records of the proprietary settlement made in 
1863. Of the four documents the most im- 
portant is a genealogical tree which entirely 
support Sitaram’s case. There can be no 
doubt that the result of the granting of the 
review has been to decide the case according 
to the real facts. It is not denied in appeal 
that the documents were of the utmost im- 
portance and that if the other essentials for 
the granting of a review were present the im- 
portance of the documents warranted the 
action taken. The normal limitation for an 
application for review is 90 days from the date 
of the decree. The last natural date for filing 
the review application would thus have been 
19th September* 1916 but the application was, 
as a matter of fact, made 13i months later. No 
copy of the decree was filed, and there was no 
time to bo deducted under section 12 of the 
Limitation Act. It being admitted by Sitaram 
that he made no attempt to search Settlement 
misl during the progress of his suit or after the 
case was decided against him because of the 
want of documentary evidence, it is urged in 
appeal that he showed no due diligence at all 
either during the progress of the suit, or after 
its dismissal on ground which should have 'put 
him on enquiry at once for documentary evi- 
dence, Indraraj Singh brought his suit against 
Brijlal, Suit No. 23 of 1915, after the dis- 
missal of Sitaram’s suit all the four documents 
were filed dy Tnrdaraj Singh in Suit No. 23 
before the end of 1916. It is urged that as 
Indraraj Singh had taken the trouble to con- 
sult the Settlement misl Sitaram should have 
taken the same trouble himself as the two 
villages for which he was suing were the 
same as the villages sued for by Indraraj Singh 
and that Sitaram cannot ask to take advantage 
of a discovery by one of the defendants in his 
own suit which discovery he ought to have 
made himself. It is further urged that it was 
the obvious thing to do for Sitaram to consult 
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the Settlement misl. ot the first Settlement 
sinoe genealogies and statements as to rela- 
tionship are usually to be found in such re- 
cords. 

Stated in this way, it looks as if there had 
not been due diligence on the part of Sitaram. 
But there are additional facts which put a diff- 
erent complexion on the matter. The evidence 
of Mr. Gangadhar Balwant Gokhale who was 
the pleader of K. B. Indraraj Singh in the suit 
brought by him gives important details. After 
the failure of Sitaram’s suit, on the evidence 
of some of the witnesses in the case it struck 
Mr. Gokhale that Indraraj Singh himself might 
be a nearer relative to Chaitram than Brijlal 
was, and he got from Indraraj Singh the names 
of villages in the Zemindaris held by Dodhi 
families, and in the Settlement Eecords of 
Umri ho found the relevent papers including 
the genealogy. Now the only two villages in 
which Sitaram is interested are Pardibandh 
and Kindgipar. Umri had also' belonged to the 
family, but is stated in this Court and not de- 
nied that Chaitram’s mother surrendered 
Umri 8 years ago. There was nothing to help 
Sitaram in the records of Pardinandh and 
Kindgipar ; the genealogy, etc., were produced 
at the time of the Umri Settlement because 
there was a dispute about that village, and, as 
far as we know, there was no dispute about 
other villages. Mr. Gokhale appeared for 
Indraraj Singh in the suit by Sitaram in which 
Indraraj Singh was joined as a formal i>arty, 
and it never struck Mr. Gokhale until after 
that suit was over that the Settlement Records 
of some village might possibly throw light 
on the situtation, and even then it involved 
much research to get the information. Indraraj 
Singh did not oppose the review application, 
and he has throughout been financing Sita. 
ram. It is not quite clear what interest 
Brijlal now has in the matter as Indraraj 
Singh has since ousted him by suit. It also 
appears that it was Mr. Gokhale who gave 
Bapu the information which Bapu passed on 
to Sitaram. Sitaram is illiterate. Brijlal who 
is literate admits that ho himself had no idea 
that evidence as to relationship could be 
found in the Settlement Records. 

It is argued for the appellants that as the new 
evidence was not discovered by Sitaram’s own 
diligence, but accidentally, he showed no due 
diligence at all within the meaning of r. 1 of 
I 0-67 


O. XLVII. I am, however, of opinion, under the 
circumstances, that Sitaram could not be ex- 
pected to know that documentary evidence as 
to relationship was to be found in the Settle- 
ment Records of Umri, and that it cannot be 
said that with due diligence he could have dis- 
covered the evidence before it was disclosed 
to him. I hold that Sitaram has strictly prov- 
ed that the new evidence was not within his 
knowledge and could not be produced by him 
when the decree was passed, within the mean- 
ing ot r. 4 (2) (b) of O. XLVII. It appears to 
me that if ever there was a case for review, 
this was one. 

There remains the question whether the 
lower Court acted rightly in granting the 
review application after the expiration of the 
period of limitation or whether it acted with- 
out sufficient cause, sec r. 7 (l) (c) of 

O. XLVII. 

There are very few reported cases of the 
application of section 5 of the Limitation Act 
to review applications. The cause of the de- 
lay in applying for review was identical with 
the ground for review, namely, that the new 
evidence had not been discovered before. 
In Qopal Narkar v. Ilanmant Oanash (1), 
the mere fact that the application 
for review was made 18 months beyond limi- 
tation was not the only ground for rejecting 
the application ; it was rejected mainly on the 
merits though the lateness of the application 
was also taken into consideration. The case 
sought to be supported by the new evidence 
was a new case. In Bai Nemathu v. Bai 
Nematiillahu (2) the delay was after the dis- 
covery of fresh evidence and was excused on 
other grounds than the delay in discovering 
the fresh evidence. But there is no warrant 
for supposing that the sufficient cause men- 
tioned in section 5 of the Limitation Act may 
not include the late discovery of the new evi- 
dence on which the application for review was 
granted. I will not go so far as to say that 
where there are good grounds for granting re- 
view on the discovery of now evidence, those 
grounds will always bo also sufficient for ad- 
mitting the application after the period of 
limitation, provided that there has been no de- 
lay in making the application after the 

(1) 6 B. 107 : 6 led. Jar. 8i8 ; 0 Ind. Deo. (N S.) 
6Q9. 

(9) 46 Ind. Oas. 14 ; 42 B. 995 ; 90 Bom. L. R. 
434. 
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discovery. Bub I do hold that the grounds for 
granting review on account of the discovery 
of fresh evidence may in certain cases be a 
ground for also extending time under section 6 
of the Limitation Act, and this case is, in my 
opinion, eminently such a case, especially as 
limitation about the villages in suit was still 
progressing when the application for review 
was made. 

For these reasons the appeal is dismissed 
with costs. Counsel’s fee Rs. 26. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Second Appeal No. 262 of 1924. 
Court fee matter. 

February 15, 1924. 

Present : — The Hon'ble Mr. Justice Dass and 
The Hon'ble Mr. Justice Ross. 
DASARATB MESHY and others— 
—Appellants 
versus 

JAY CHAND SUTRADHAR AND others— 
Respondents. 

Court /ees^Two altsf native reliefs prayed for^ 
Court-fee payable. 

Whsra two reliefs are identical in aotaal money 
value but different in respeot of the Qourt.fee levi- 
able in each, then the Court-fee is payable on the 
leliel oarrying the higher Court-fee. 

Kashi Nath Narayan v. Qovindat 16 B-82 ; 8 Ind. 
Deo. (N.B.) 56, referred to. 

Mr. S. K. Miira, for the appellants. 

Government Advocate for Crown. 

STAMP REPORTER’S REPORT.- 

This was a suit for certain reliefs in the alter- 
native. One relief sought was for possession of 
Schedule IV land and the alternative to this 
relief was a declaration that defendant No. 5 
was a tenant under the plaintiffs for the said 
land. As an alternative to the above reliefs 
a prayer for partition of Schedule 1 land minus 
the Schedule II land was made. The suit 
was valued at Rs. 49 and a Court-fee of Rs. 
3-12-0 was paid on the plaint. The suit was 
dismissed. The plaintiffs appealed and valued 
their appeal to the lower Appellate Court at 
Rs. 49 and paid a Court-fee of Rs. 3-12-0 in 


the lower Appellate Court. The appeal having 
been dismissed they have preferred this second 
appeal valued at Rs. 49 and stamped with a 
Court-fee of Rs. 3 12-0. The Court-fee paid in 
eaoh of the three Courts is insufficient. It is 
a settled law that where the plaintiff sues in 
the alternative for one of two reliefs the 
larger of the two reliefs sought determines the 
amount of the stamp: Kasliinaih Uarayan v. 
Oovinda (1) and Mukhlal Oir v. Bamdheyan 
Bai (2) A Patna case. The stamp for the 
relief for possession in the present suit is 
Rs. 3-12 0 only. The stamp for the relief for 
the declaration or the partition is Rs. 15. 
Therefore, the relief for the deolaration or for 
the partition is larger than the relief for pos- 
session. Therefore, the Court-fee leviable in 
each Court is Rs. 16. Rs. 3-12-0 having been 
paid, the plaint, the memo of appeal to the 
lower Appellate Court and this memo of 
second appeal are insufficiently stamped by 
Rs. 11-4-0 eaoh, total Rs. 33-12 0. This is due 
from the plaintiff s-appellants. 

If the appellants oan show that the plaint 
was filed before 24th August 1922 the deficit 
on the plaint will be Rs. 6-4-0 only and the 
total deficit due from them will be Rs. 28-12-0. 

Order of Registrar. — This is a Court-fee 
matter. 

The learned Vakil disputes the Stamp Repor- 
ter’s note arguing that, because the value of the 
relief for partition cannot anyhow exceed the 
value of the relief for exclusive possession, 
the relief for partition is nob the higher of the 
two reliefs and that, therefore, the principle 
that Court-fee is payable on the higher of two 
reliefs does not apply in this case. If this 
were so, then the appellant would escape pay- 
ing Court-fee on the relief for partition and I 
cannot interpret Kaskinath Narayan v. 
Govtnda (1) in this way. I prefer to interpret 
it as implying that where two reliefs are 
identical in actual money value, but different 
in respeot of the Court-fee leviable on each, 
then Court-fee is payable on the relief carrying 
the higher Court-fee ; this is in accordance 
with the practice of this Court and with 
Desai’s Court-Fees Act page 95, 5th Edition, 
and the oases cited there. 

(1) 16 B. 83 : 8 Ind. Deo (N.S.) 66. 

(8) 4i lad. Oaa. 148. 
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I, therefore, hold'bhat Ks. 15 is the Court-fee 
leviable on this memorandum of second 
appeal. Rs. 3-12-0 having been deposited, the 
memorandum of appeal is insufficiently stamp- 
ed by Rs. ll-A-O. There is a similar deficiency 
on the memorandum of appeal to the lower 
Appellate Court as also on the plaint. 

If the deficit Court-fees be not paid in on or 
before the 23rd instant place before the Bench 
for orders. 

Order of Court. —The view taken by 
the learned Registrar is perfectly right. The 
deficit Court-fee must bo made good within a 
fortnight from to-day, failing which the appeal 
will stand dismissed without further reference 
to the Bench. 

S. D. Bfiference answered. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 786 op 1922. 

November 22, 1923. 

Present : — Mr. Justice Kanhaiya Lai. 

RAJRANGISINGII— Plaintiff- 
Appellant 
versus 

SHEO BARAT— Defendant— Respondent, 

Agra Tenancy Act (II of 1901) m. 20, 81— Ocewpan- 
cy holding-^Morigage created by tenant^Dcath of ten- 
ant^Resumpiion by landlord^Mortgagee, positiofi 
of. 

Where on the death o! an oooupanoy tenant with, 
out heirs, ihe landlords become entitled to resume 
the oooupanoy holding they can only do so sub- 
ject to the rights created by the deoeas^ tenant 
which the landlords failed td ohallenge within the 
period allowed by law. So that, if the holding is in 
possession of a mortgagee from the tenant, whose 
mortgage was not challenged by the landlords with- 
in one year of its creation, the landlords cannot 
resume possession of the holding without paying 
off the mortgagee. On the other hand, the mort- 
gagee oanuot set up a title by adverse possession 
against the landlords. 

Second appeal against the decree of the 
First Additional District Judge of Gorakhpur, 
dated the 26th of January 1922. 

Mr. Earnandan Prasad, for the Appellant. 

Messrs. Jang BaJiadur Lai and S. P. Sinha, 
for the Respondent. 


JUDGMENT : —The dispute in this ap- 
peal relates to an occupancy holding which 
belonged to Bhukal, who died leaving a widow 
Mt. Laohminia In 1314 F. Mt. Laohminia 
mortgaged the said holding with possession in 
favour of the defendant-respondent, Sheo 
Barat-ahir, for Rs. 49 on an agreement to 
redeem the same in Baisakh 1316 F. she did 
not, however, pay the mortgage money. In 
March 1913 Mt. Lachminia died. The plaint- 
iffs and another person named Nath Baksh, 
who are the co-sharers of the village in which 
the occupancy holding in question was situat- 
ed, then sued for the ejectment of the mort- 
gagee in the Revenue Court, alleging that the 
mortgage was invalid and that the mortgagee 
held the land as a non-occupancy tenant. 
The trial Court found that the mortgage in 
question was executed to pay arrears of rent 
due to the co-sharers by Mt. Laohminia, and 
that the mortgagee had paid the rent for three 
years as nasrana to Nath Baksh in order to 
obtain his consent to the mortgage. It was 
also found that Nath Baksh attested the 
mortgage in evidence of his recognition of its 
validity and that the then plaintiffs were es- 
topped from suing for the ejectment of the 
mortgagee without paying the mortgage- 
money. On appeal that decis’on was upheld. 
In the course of his judgment the learned 
Commissioner who heard the appeal observed 
that it was unlikely that the mortgagee would 
have paid the rent for three years in a lump 
sum to occupy fields on a tenure that was 
liable to be terminated at any moment by the 
death of Mt. Laohminia and that the view 
taken by the learned Assistant Collector as to 
the nature of the agreement entered into was 
reasonable. He further observed that the 
receipt of rent for three years by the Zemin- 
dar carried with it an agreement that the 
position of the mortgagee should be that of a 
mortgagee holding on terms, which, although 
they did not actually confer occupancy rights, 
precluded the Zemindar from ejecting him. 

In the present suit, which has been filed by 
some of the then plaintiffs, it is contended 
that they were not bound by the action of 
Nath Baksh and that tlie mortgage was invalid 
and not binding on them. An attempt is now 
being made to treat the mortgagee as a tres- 
passer from the time of the death of Mt. Laoh- 
miuia. The Court of first instance found that 



532 


INDIAN OASES 


[1924 


MAHADEO V. SONBA 

the plaintiffs oould not eject the mortj^agee 
without paying the money due on the mortgage 
inasmuch as Nath Baksb had consented to 
the mortgage and the other co-sharers had 
allowed the mortgage to remain unchallenged 
for 78 years even after the death of the mort- 
gagor. It awarded the plaintiff a decree 
accordingly for possession subject to the pay- 
ment of Rs. 49 to the mortgagee on account 
of the money due on the mortgagee The lower 
Appellate Court, however, treated the decision 
of the Revenue Court as precluding the plaint- 
iff altogether from seeking the ejectment of 
the mortgagee and estopping him from seeing 
to eject the mortgagee as if lie were a mort- 
gagee {sic) or trespasser. 

The latter view cannot, however, be upheld 
The decision of the Revenue Court qua the 
status of a tenant is binding on the Civil 
Court ; but the effect of the decision of the 
Revenue Court was not to give the mort- 
gagee a permanent tenure but to recognise 
his rights as such mortgagee in consequ- 
ence of the consent which Nath Baksh had 
accorded to the mortgage by the acceptance 
of the rent for three years from the mortgagee 
at the time of the mortgage. Section 20 of 
the U. P. Tenancy Act (Act III of 1901) 
declares that the interest of an occupancy 
tenant is not transferable except by a volun- 
tary transfer between the co-sharers of the 
tenancy. Section 31 lays down that every 
transfer made by a tenant in contravention 
of that Act shall be voidable at the instance of 
the landholder and the latter can sue for the 
cancellation of the same and for the eject- 
ment of the tenant and his transferee. The 
period of limitation provided for such a suit 
is one year from the date of such transfer. 
Nath Baksh, one of the co-sharers, is found 
to have expressly assented to the mortgage by 
accepting rent from the mortgagee and attest- 
ing the mortgagee. He was probably acting on 
behalf of the entire co-parcenary body, and 
even if he has not so acting the right of the 
others co-sharers to challenge the validity of 
the mortgage expired with the lapse of the 
period of limitation provided for that purpose. 
The decision in the Revenue Court did not 
have the eff(3ot of investing the mortgagee 
with complete immunity from ejectment ex- 
cept for the period the mortgage subsisted. 
When Musammat Lachminia died without 


leaving any heirs the co-sharers became 
entitl^ to resume the occupancy holding 
subject to such rights as had been created by 
Musammat Lachminia in her life time. They 
are not entitled to larger rights than those 
which Mt. Lachminia herself possessed at the 
time of her death and they can only get back 
possession on paying the money due on the 
mortgage, the validity of which they omit- 
ted to challenge during the time allowed by 
law. It is as little open to the co-sharers to 
treat the mortgagee as a trespasser in the 
face of the decision which was arrived at in 
the previous ejectment-proceeding as it is for 
the mortgagee to set up adverse possession in 
the face of that mortgage. 

The appeal is, therefore, allowed and the 
decree of the lower Appellate Court set aside 
and that of the Court of tirst instance restored 
with costs throughout. The time for the pay- 
ment of the mortgage-money will be extended 
till the end of Baisakh mite. 

Z. K. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 180 of 1922. 

November 14, 1923. 

Present : — Mr. Prideaux, A. J. C. 

MAHADEO AND others— Plaintiffs— 
Appellants 
versus 

SONBA— Defendant— Respondent. 

Lambardar-Octiwpawcjy righUt surrender o/^Co- 
sharer Sf claim hy^ in respevt of their aharerst DelaVt 
effect of •^Discretion of Court •-•Appellate Court, 
interference by. 

When a tenant eurrenders hie oooupanojr rights to 
a oo-Rbarer Lambardar, the other oo-Bhareia if they 
wish to recover their shares in the fields surrendered, 
on payment of a proportionate share of the expenses 
of acquisition, must prefer their claim without un- 
reasonable delay. Such a claim is a merely equit- 
able one and is within the discretion of the Court to 
grjint or to refuse, and unless there is something 
wrong with the manner in which that discretion has 
been exceroised, it is unusual to interfere with It in 
appeal. 

When such a claim was preferred more than three 
years after the date of the surrender and the Lam- 
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hardar had, in the meantime, spent money on the 
land and leased it oat to a tenant ; 

Held, that the delay was unreasonable and that 
the lease granted by the Lambardar was binding on 
the oO'Sbarers. 

Appeal against the decree of Additional 
District Judge, Chanda, in appeal No. 80 of 
1921 decided on 23rd December 1921. 

Mr, V, it. Pandit, B. B., for the Appellants. 

Mr. D. W. Kathalay, for the Respondent. 

JUDGMENT. — -The defendant in this 
case is the co sharer Lamhardar of Monza 
Wandli in the Warora Tahsil, while the plaint- 
iffs Nos. 1 and 2 are co-sharers in same 
village, each owning a four-anna share. One 
Bhadu was the tenant of occupancy field 
No. 1, area 30-35 acres and rental Rs. 15 of 
the above Mouza. lie surrendered it to the 
defendant under a deed of surrender dated 
20bh April 1917. Plaintiff’s story is that the 
defendant refused to give them their half share 
in the field in spite of their willingness to con- 
tribute their quota towards the reasonable 
expenses of the acquisition of the field. The 
defendant contended that ho had paid to 
Bhadu Rs. 592 on a bond in consideration of 
which the field was surrendered. Other 
pleas were raised which are unnecessary to be 
considered in this second appeal. 

The first Court's finding may be summari- 
sed as follows. Bhadu surrendered the field 
for the consideration of Rs. 592. Plaintiffs 
refused to keep the half of the field and con- 
tribute their share of the expenses. The 
defendant leased the field to one Jagannath 
before he received the notice from the plaint- 
iffs telling him not to deal with the land. 
The defendant spent some money on improv- 
ing the field but what the exact amount was 
was not established. The suit resulted in the 
trial Court in a dismissal, it being further 
held that the lease granted by the Lamhardar 
was binding on the plaintiff and that the 
plaintiffs had made unreasonable delay in 
bringing the present suit. 

Though the lower Appellate Court did not 
agree with the first Court in all its conclu- 
sions, still, on the authority of Eamdayal v. 
Gulahia Bai (1), it held that tliere had been 
unreasonable delay by the plaintiffs in bringing 
the suit and confirm^ the dismissal. 

(1) 4 N. L. R. 139. 


The argument in this Court has principally 
been that what has been decided in the above 
quoted case is that a claim must be advanced 
without unreasonable delay, and if the co-shar- 
ers tell the actual person who has accepted 
the surrender or the co-sharer purchaser of 
the field that they intend to demand their 
share, and if such information is conveyed 
within a reasonable time, the principle enunci- 
ated in Bamdayal v. Oulabia Bai (1) has boon 
complied with. It is contended that the delay 
does not mean delay in bringing the suit. In 
this case the delay between the plaintiffs* 
knowledge of Bhadu's surrender and the bring- 
ing of tho suit is some three years and eight 
months. The claim is a claim in equity with- 
in the discretion of the Court to grant or 
refuse, and I think must be advanced without 
unreasonable delay. It is laid down in many 
cases that the discretion to be exorcised 
in tho claim in equity is a judicial discre- 
tion, and unless there is something wrong in 
tho manner in which the discretion has been 
exercised, it is unusual to interfere with such 
discretion. Here, the plaintiffs, though they 
may have told tho defendant that they meant 
to claim their right, allowed the defendant 
Lamhardar to spend money on the land and 
gave him time within which he leased it to a 
tenant ; and I think it has been rightly held 
that, if the plaintiffs did intend to enforce their 
rights in a Civil Court, they should have done 
so earlier. 

I decline to interfere with the discretion 
exercised by tho two Courts below. The 
result is that this appeal fails and is dismis- 
sed with costs. The appellants will pay the 
respondent s costs. 

z. K. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civiii Appeals Nos. 12 ahd 48 
OF 1921. 

Novembor 26, 1923. 

Present. — Mr. Kincaid, 3. 0. and Mr. Aston, 
A. J. 0. 

FIRM OF 30SS0MAL VALIRAM— 
Appellants 

versus 

No. 12. CUKLLARAM JBHOdRA J— 

No. 48. VIRJI PREMji-^BESPONDENTS. 

Appeal^lPindings of fact--^ Evidence --^Findings of 
fact^lnterfcrence by Appellate Oourt-^Trial Judge*s 
verdict whether should he lightly disregarded. 

On appeal the whole oase, inoludlng the faota, are 
within the jurlsdiotioa of the Appeal Court. But, 
generally speaking, it is undesireable to interfere 
with the findlDga of faot of the Trial Judge who sees 
and hears the witnesses and has an opportunity of 
noting their demeanour especially in oases where 
the issue is simple and depends on the credit whioh 
attached to one or other of the oondioting witnesses. 
Nor should his pronouncement with respect of their 
credibility be put aside on mere calculations of ptob. 
abilities by the Court of Appeal. There is no 
restriction on the desoretion of the Appellate Courts 
in the consideration of the evidence but where the 
issue is simple and the only question is which set 
of witnesses is to be believed the verdict of a 
Judge trying the oase should not be lightly disre- 
garded. 

The Boiiibay Cotton Manufacturing Coy.t Tdd v. 
Baja Bahadur Shivlal Motilal, Ind. Cas. 229 ; 17 
Bom. Ii. R. 465; 19 0. W. N. 6l7; 17 M. L. J. 408 ; 28 
M. L. J. 698; 21 0. h. J. 528 ; 2 L.W. 621; 89 B. 886; 
(1916) M. W. N. 788 ; 42 I. A. 110 (RC.), relied upon. 

Appeal from the judgments and decrees of 
the Additional Judicial Commissioner, dated 
the 13th December 1920 and 5th May 1921, 
respectively. 

Mr. Kimatrai Bhojraj, for the Appellants, 

Respondents, absent and ex-parte, 

JUDGMENT.— Appeals 48 and 12 of 1921 
have been both argued together by Mr Kima- 
trai, who appeared for the appellants, the firm 
of Jessomal Valiram, in both oases. 

The facts are common, namely, that one 
Jessomal owned a building in which Virji, the 
respondent in appeal No. 48, and Chollaram, 
respondent in appeal no 12, bad leased tene- 
ments. Jessomal wished to evict these two 


tenants and brought suits against them in 
this Court of Additional Judicial Commis- 
sioner. His grounds were three, namely : (l) 
alleged non-payment of rent ; (2) alleged need 
of the premises for his own hona Me use, and 
(8) misbehaviour of the tenants to such an ex- 
tent as to create a nuisance. The learned 
Additional «ludioial Commissioner disbelieved 
the evidence led by Jessomal. He held that 
the tenants bad tendered such rent as was due 
from them, that the premises had never been 
required by Jcssaram for lus own hono, Me 
personal use, and that the defendants never 
misused the premises in such a way as to 
create a nuisance. Tie, therefore, dismissed 
both suits. 

Against these two decrees Jessaram has 
lodged the tiresent appeals, Mr. Kimatrai 
argued them on his behalf. The respondents 
were not represented. 

The learned pleader very frankly informed 
the Court that he did not propose to press 
point No. 3. We have, therefore, only to con- 
sider the two other points argued by the learn- 
ed pleader. Now, in the fint place, it must 
be remembered that the matters on whioh the 
learned Additional Judicial Commissioner’s 
decision turns were matters of faot and in no 
way matters of law. It has long been the 
practice of the Appellate side of the High 
Court of Bombay not to interfere, save in very 
rare oases, with the findings of fact of Judges 
of the High Court sitting on the Original side. 
This practice was approved and departure from 
it condemned in the oase of the Bombay Cotton 
Manufacturing t Co., Limited v. Baja Bahadur 
Motilal Sivlal (1). The observations of their 
Lordships of the Privy Council were as 
follows:— 

“ The Appellate Court refused to accept as 
conclusive the judgment of the lower Court as 
to the veracity of the witnesses. It is doubt- 
less true that on appeal the whole case, in 
eluding the facts, are within the jurisdiction of 
the Appeal Court. But, generally speaking, it is 
undesirable to interfere* with the findings of 
the fact of the Trial Judge who sees and hears 
the witnesses and has an opportunity of noting 

(1) 29 iDd Caa. 229 ; 17 Bom. L. R. 456 ; 190. 

W. N. 617 ; 17 M. L. T. 408 ; 28 M. Ii J. 693 ; 21 
0. L. J. 628 ; 22 L. W. 521 ; 89 B. 886; (1916) M. W. 
N. 788; 42 1. A, 110. (P, 0.) 
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their demeanour especially in cases where the 
issue is simple and depends on the credit which 
attached to one or other of conflicting witness- 
es. Nor should his pronouncement with 
respect of their credibility be put aside 
on mere calculations of probabilities by 
the Court of appeal. In making these obser- 
vations their Lordships have no desire to 
restrict the discretion of the Appellate Courts 
in India in the consideration of the evidence. 
They only wi=h to point out that, where the 
*ssue is simple and straightforward and the 
only question is which set of witnesses is to be 
believed the verdict of a Judge trying the case 
should not be lightly disregarded.*’ 

Following the principle laid down by the 
Judges of the Privy Council for the guidance 
of the Higher Indian Courts, we are not dis- 
posed to interfere with the findings of fact 
arrived at after careful consideration by tho 
learned Additional Judicial Commissioner. 

We dismiss both the appeals and com firm 
the findings and decree of the lower Court. 

p. B. A. Appeals dtsmissech 

s. D. 


NAGPUR JUDICIAL COMMIS 
SIGNER’S COURT. 

First Civil Appeal No. 80 op 1922. 

November 26, 1923, 

Present:— Mr. Baker, Offg. J. C. and Mr. Halli- 
fax, A. J. C. 

RADHABAI— Appellant -Defendant— 
versus 

PANDURANG and others -Plaintiffs 
Respondents. 

C. P. Tenancy Act iXI oj 1898)— Lambardar 
^Tenancy created by Lambardar, whether can be 
chalknged^Comidsraiion for lease, failure to pay, 
effect of. 

It is impossible to ohalleoge a lenaDoy purport- 
ing to have been created by the Lambardar more 
than a q uarter of a oentury ago, except on the alle- 
gation that it never was in faot created and that 
the transaction was a mere pretence on paper and 
that the ostensible tenant has never had possession 
of the land. If the Lambardar did in faot oreate 
the tenanoyt the question of the actual payment of 
the oonsideration for the lease does not arise. 


Messrs. IF. Tl. Dhahe, au'i K. A, Potay, for 
the Appellant. 

Dr. H. S. Gour and Mr. F. B, Pandit ^ B, B., 
for the Respondents. 

JUDGMENT. —This appeal by Radha 
Bai, tho third defendant in the case, like that 
of the fifth defendant Bansidhar (F. A. No. 86 
of 1922), must fail in respect of the grounds 
which it has in common with that of the first 
defendant Jageshwar Pant (F. A. No. 88 of 
1922), but it is hardly contended that it is not 
bound to succeed otherwise. The portion of 
the property in dispute is occupancy fields in 
Vihirgaon and a house and kotha and a well 
situated in one of them. The numbers and 
areas of the fields are 9 (3-23), 70 (10-48), 93 
(10-16) and 100(29-36). Little or nothing 
has been said about the title to the house and 
well and it is apparently agreed that they go 
with the field in which they are situated. 

Fields No. 93 and No 100 with two others 
formed an absolute occupancy holding which 
Jageshwar Pant bought for Rs. 2,000 on the 
27th of May 1904, and on the 24th of Novem- 
ber 1905 he conferred, or at least purported 
to confer, occupancy rights in them on Radha 
Bai on a rental of Rs. 46 which was that pre- 
viously paid by the absolute occupancy tenant 
by a deed which recites that Radha Bai had 
paid him a nazarana of Rs. 155, or two and-a- 
half times the rental. The lease is Exhibit 
P. 72 and by mistake shows field No. 93 as 
field No, 91. The entry of the two fields as 
khudkasht, which was made in 1904-05, 
was allowed to stand till 1908-09, but was 
corrected in 1909-10, and since then Radha 
Bai has been shown as the occupancy tenant. 
The other two fields, No. 9 and No. 70, were 
similarly made over to her by Jageshwar Pant 
by a deed dated the 11th of March 1912 on a 
rental of Rs. 24 for a nazarana of Rs. 6^). 

It is impossible to cbaHenge tenancies pur- 
porting to have been created as long ago as 
these except on the allegation that they never 
were in fact created and each transaction was 
a mere pretence on paper and the ostensible 
tenant has never had possession of the land. 
The question of actual payment of the oon- 
sideration for the lease does not arise, as if 
the Lambardar did in faot make Radha Bai 
a tenant it does not matter whether she paid 
him anything or not, nor indeed would it make 
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any difference if he made a false sbabement of 
receipb of paymenb in bhe deed. As bo posses- 
sion, bhero is bhe sbrou^ evidence of bhe village 
papers, which does nob sband alone, bo show 
bhab Radha Bai has had possession of bhe fields 
and enjoyed bhe income of bhem ever since 
she was made an occupancy benanb and bhere 
is no evidence whabever bo bhe conbrary. 

All bhab could be urged on behalf of Pandu- 
rang here was bhab bhe absence of good faibh 
in bhe original bransacbion was proved by bhe 
admission of Jagoshwar Panb in his posibion 
bhab he gave bhe fields bo Radha Bai bo save 
bhem from bhe elubches of his son. Now, Pand- 
urang was only 11 years old in 1904, nob more 
bhen 19 in 1912, so bhab even if his fabher had 
said such a bhing it would be no more proba- 
ble bhan all bhe resb of bhe mass of imbeoilibies 
of which his deposibion consisbs. Bub he did 
nob say ib. Whab he said was, bhab bhe facb 
bhab bhe fields sbood recorded in bhe name of 
his misbress Radha Bai would nob save bhem 
from the dutches of his son. 

The tenancy rights in the four fields and 
bhe right in the well and the house and kotha 
are dearly nob a part of bhe property liable to 
partition, The decree of bhe lower Court will, 
therefore, be modified by the removal from it of 
the lisb attached to ib as Schedule P. 2. The 
respondent Pandurang will pay all bhe costs 
incurred by bhe appellant Radha Bai in this 
and in the lower Court. The remaining res- 
pondents will pay their own costs in this 
Court. 

The Pleader 8 fee payable bo Radha Bai, in 
the schedules of costs of both Courts, will, 
however, be calculated on Rs, 2,000 only. 
The sum of Rs. 18,000 stated in the petition 
of appeal as bhe value of the relief sought, 
and so accepted in the decree of the lower 
Court for the calculation of the pleader’s fee, 
is that of bhe quarter share in the property of 
which partition has been decreed in favour of 
Pandurang. Bub Radha Bai is concerned 
with nothing bub bhe tenancy rights in four 
fields of about fifty acres and a well and a 
house and kotha. The value of this property 
is stated in the plaint bo be Rs. 2,000 and 
though that is very probably the value of the 
full proprietary rights in ib, for want of fur- 
ther information, we can only bake it as bhe 
value of the relief claimed and obtained by 
Radha Bai in this appeal. 


A cross-objeebion was filed by the plaintiff 
Pandurang, bub as ib was nob mentioned in 
argument, and we cannot even understand it 
without explanation, the only order we can 
pass is bhab ib is dismissed and the respondent 
Pandurang must pay all bhe costs incurred in 
connection with it. 

z. K. Decree modified. 


MADRAS HIGH COURT. 

Original Side Appeal No. 66 op 1922. 

October 12, 1923. 

Present : — Sir Walter Salis Schwabe, K. C„ 
Chief Justice, and Mr. Justice Waller. 

THE OFFICIAL ASSIGNEE OF MADRAS 
—Appellant 
versus 

N. RAJABADHAR PILLAI (Minor) by 
Guardian P. DOR AIK ANN U PILLAI 
—Respondent. 

Hindu Law--Joint Family ^Managing member, 
rights and duties of -Misappropriation, what consiiiu^ 
ies-^Partition — liight of residence, nature of. 

Under the Hindu Law, a managing member is 
not bound to give a general account of his dealings 
and, in the absence of fraud on misappropriation, he 
cannot be called upon to justify his past transactions. 
He is not bound to keep general accounts^ and ^ co- 
parceners cannot complain if hct in his discretion, 
favours in his ezpendituro one of the co-parceners at 
the expense of the other. 

In this matter there is no difference between the 
position of an infant co-parcener and another. 

Capital monies proved to have come into the hands 
of a manager must be considered as available for 
partition in the absence of evidence showing what 
has happened to them. 

In this connection, misappropriation by a manager 
means nothing more than the expenditure by him of 
the money on other than justifiable family expenses. 

But when assess are traced into the hands of the 
managing member, he is bound to account for them 
on partition whether the co-parceners are minors or 
majors It is not enough for him to say that he has 
no longer got these assets. 

The right of members of a joint family to residenoe 
in a particular house is not a right in rem. It is true 
that while it is being used as a family house, they 
have a right to reside there. But on partition, it is 
clearly a matter for the tribunal arranging the 
partition to say whether it is in the general interest 
of the co-parceners that residenoe should be given in 
a particular house or not. 
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Quaere^ whetbec memberi} of a joiat family have a 
right on partitioa to any paetioalar separate room in 
a family house. 

Balakrishna Aiyar v. Muthumamy >Aiyar, 8 Ind. 
Oas. 878 : 82 Mad. 271 ; 16 M. L. T. 146 ; 19 M. U 
J. 70 ; Kodali Kristnayya, v. Kodali Ouruvayya, 41 
M. tj. J. 603 and Tammi Bcddi v Qengu Beddi, 70 
Ind. Gas 146 ; 45 Mad. 281, (1921) M. W. N. 742 ; 
14 Xj W. 668 followed. 

Appeal from the decree of the Honourable 
Mr. Justice Krishnan, dated the Sist Maroh 
1922. 

Mr. T, L, Venkataramier, for the Appellant. 

Messrs. P. V enkitanimana Bao, N. K. 
Mohanarang tm PUlai and N. Damodaram 
NaidU't for the Respondent. 

JUDGMENT. 

The Chief Justice • — This is an appeal 
from the iud^^ment of Krishnan, J., in a parti* 
tion suit from so mucii of his decree as direct* 
ed that tlie first defendant should account for 
a sum of Rs. 6,500 shown to have come into 
his hands as a part of the joint family assets. 
The Lst defendant was the manager of a joint 
Hindu family governed by tlie Mitakshara 
Daw, tlie other persons interested bouig a 
minor brother, and their mother and sister 
who were entitled to rights of maintenance. 
The lst defendant has become an insolvent 
and the Official Assignee of Madras on behalf 
of his creditorsrepresents his interest. Thefaots, 
so far as they are relevant, are that Rs 6,500 
which' formed part of tlie ancestral property 
were deposited in a Bank and, some years 
ago, drawn out by the 1st defendant. Of that 
amount Rs. 2,500 were deposited with Messrs. 
Beardsell & Co., as security for the honesty of 
the 1st defendant who was entering the service 
of that 6rm as Cash>koeper. The balance has 
disappeared. There was a suggestion that it 
was used by the first defendant for purposes 
of his own marriage or other legitimate family 
expenses. But this was negatived by his 
mother who stated that she had found the 
necessary money for the marriage and by the 
fact that the sums were drawn out sometime 
after the marriage, and no evidence was forth- 
coming of any other necessary family expendi- 
ture which could not be met out of the income. 
The lst defendant was not called as a witness. 
It was suggested that he was helping his rela- 
tions as against his creditors which might 
account for the Official Assignee not calling 
him as a witness. But all his affairs were in 
the hands of the Official Assignee who had 
I C--68 


every opportunity of examining the insolvent 
and ascerfcaining the true facts. The money 
was drawn by the lst defendant in 1914. In 
1918 he was found to have committed defalca- 
tions in his office of Cash-keeper to Messrs. 
Beardsell & Co., amounting to Rs. 15,000. It 
is possible that the balance of the money so 
drawn out by the lst defendant was invested 
in some other manner. At the time, be told 
his mother that he was lending a large part of 
it to a Muhammadan, a business man ; but 
there is no evidence that this loan is still 
oubstanding, and it is muoh more probable 
that it was ultimately used to meet the defalca- 
tions is Messrs. Beardsell & Co., or to meet the 
1st defendant s losses in some unfortunate 
speculations which led to his making away 
with this largo amount of BeardselDs money. 

The learned Judge has held that the lst 
defendant has received these moneys and has 
not aocoiinted for them except as to the 
Rs.* 2,500 mentioned, lie has held, further, 
that it is a rule of Hindu Daw that a co- 
parcener upon partition is not entitled to call 
upon the managing member to render an 
account of his past management so as to debit 
him with any loss caused to the joint property 
by hid management but can only get his share 
in the properties available for division at the 
time of partition, and for this proposition he 
quotes Balah'ishna Aiyar r. Muthtiswamy 
Aiyar (1) and Kodali Kristnayya v. Kodali 
Guruvayya (2). He points out that there is an 
exception to this rule, when a person is able 
to establish misappropriation on the part of 
the manager. He also hold that there is an- 
other exception, namely, that if a co-paroenor 
is a minor, the manager can be made to ac- 
count generally in respect of the corpus of 
the estate, at any rate, where there are no 
adult members except the manager ; and as 
the plaintiff in tins case was at all material 
times a minor, he holds that the first defend- 
ant must . bring into account this sum of 
Rs. 6,500. 

I agree to the result arrived at, but I do not 
agree with the reasons given, l^hat a manag- 
ing member is not bound to give a general 
account of his dealings, that in the absence of 
fraud or misappropriation, the managing 

(1) 8 Ind. Cas. 878; 82 M. 971; 5 M.L. T. 145; 19 

M. Ii. J. 70. 

(2) 70 Ind. Oas. 146; 41 M. L. J. 608; (1921) M. W. 

N. 742 ; 14 U W. 668. 
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member oaaaob be called upon to justify bis 
past transactions, that tho manager is not 
bound to keep general accounts and that co- 
parceners cannot complain if the manager in 
his discretion favours in his expenditure one 
of the oo-paroeners at the expense of the others 
are matters, I think, beyond controversy : 
nor do I dnd any authority in support of the 
proposition that in this matter tliere is any 
difference between tho position of an infant co- 
parcener and another. In fact, on an exami- 
nation of the oases establishing this proposi- 
tion, it will be found that in most of them 
there were persons who were minors at the 
date of the partition or had been minors at 
the time of tho expenditure by tho manager. 
Bub in respect of assets proved to havo come 
into tlie i lands of the manager, in my judg- 
ment, he has to account. It is not enough for 
him to say that he has no longer got those 
assets; nor do I think it right to say, once it had 
been proved that the assets came into his 
hands, that the co-parconer has also to prove 
that they remained in his hands at the date of 
the partition; in my judgmeut, capital monies 
proved to have come into the hands of a 
manager must bo considered as available for 
partition, in the absence of some evidence 
showing wliat has happened to them. It is 
not necessary in this case to discuss what 
would bo sufficient evidence. It may be that 
the proof of family necessities which would in- 
volve an expenditure greater than the income 
would lead to tho presumption that the assets 
have been properly expended on l)ohalf of the 
family. But, in this case, there is nothing of 
the sort, and I think that tho proper inference 
to be drawn is that these monies have been 
misappropriated by the managing member. In 
this connection, I think that misappropriation 
means nobiiing more than the expenditure of 
the money on other than justifiable family ex- 
penses. Rs. 2,500 were clearly misappropriat- 
ed. It was nob a legitimate family purpose to 
place that money with Mosers. Beardsell & Co , 
as security for good behaviour of the 
managing member Bub it remained joint 
family and, when he caused the loss of that 
money to the family by his misconduct as an 
employee of Messrs. Beardsell & Co., in my 
judgment, he clearly misappropriated the 
money. As regards the balance of Rs. 4,000 
it was traced into his hands. It was proved 
that it was deposited in a Bank and that he 


drew it out. There is no evidence that he 
spent it on family necessity or that there was 
any family necessity for which such a sum of 
money would have been required, and in my 
judgment, under those circumstances, when 
the assets are traced into the hands of the 
managing member, he is bound to account for 
them on partition, whether the oo-paroeners 
are minors or majors, and in this case the 
first defendant, and the Official Assignee re- 
presenting him, have entirely failed to do so. 
If authority were required for theso proposi- 
tions, I think, it is to be found in the account 
that was ordered in Balakrishna Aiynr v. 
Muthusami Aiyar (l) and in the clear judgment 
on tho point of Phillips and Krishnan, JJ., in 
Kodali Kridnayya v. Kodali Ouruvayya (2), 
particularly of Krishnan, d., at p. 509, where 
ho states the law correctly. It was suggested 
that Tunvmi Reddi v. Qpngu Reddi (3), was an 
authority to the contrary. But, as I read tho 
judgment, particularly on p. 287, it supports 
the view expressed above. 

The result is that this appeal must be dis- 
missed with costs. 

Waller, J : -I agree that this appeal 
must be dismissed with costs. The rule of 
Law, as stated by Krishnan, J., is, that a co- 
parcener can got a share only in such proper- 
ties as are actually available at tho time of 
partition. If this means that when a manager 
is asked bo account for missing property it is a 
sufficient answer on his part to point out that 
it no longer exists, I cannot accept it as an ade- 
quate statement of the law Tho ruling in 
Ralakrhhna Aiy ir V, Mutknswami Aiyir (1) 
shows that it isopen to a co-parcener to call 
upon the manager bo account for specific items 
of property which are alleged bo havo come into 
his hands. Though ho is not entitled to ask for 
a general account of the management he is en- 
titled to an account of the property at the 
time he asks for partition. And by that is 
meant nob the property as it actually exists, 
bub as it ought to b6. This is the view taken 
in Kodali Kristnayya v. Kodali Gmuvayya (2) 
and there is nothing to the contrary in Tummi 
Reddi v. Gengu Reddi (3). 

In the present case it is clear that the 
manager had to account for Rs. 6,500, the 
sum of money he probably appropriated to his 

(S) 70 Ind. Gas 887 ; 46 M. 381 ; 43 M. Ij J. 670; 
80 M. L. T. 828 ; 16 L. W. 66 ; (1932) A. I. R. (M) 
336. 
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own use. In any event, it has not been prov- 
ed that he spent it for any necessary or legi- 
timate family purpose. He must, therefore, 
make good plaintiff’s half share. 

(Continuation of the judgment pronounced, 
in open Court this day.) 

The Chief Justice : -Another point 
arises under the judgment of Krishnan, J. The 
second and third defendants, ))eing tlie mother 
and sister of the oo-parcenors, he directs that 
they should have a maintenance of Ks. 15 
a month, and that the daugliter should have a 
sum of Rs. 2,000 for her marriage. He also holds 
that they should be allotted each a room in 
the house item 1, that is, the family house, 
for their residence. Now, it is objected that 
the last part of the order will seriously inter- 
fere with the advantageous partition, namely, 
the sale of the house, which is the only valua- 
ble family property that there is if it is to be 
sold subject to a right o! these two ladies each 
to have one room in that house. It is argued, 
on the other hand, that they have an absolute 
right to them, it being called a right in rem. 
In my judgment, it is quite wrong to say that 
the members of a joint Hindu family have 
rights in residence in a particular house. 

It is true that, while it is being used as a family 
house, they have a right to reside there, but 1 
have serious doubts whether they have a 
right to any particular separate room ; but, 
on partition, it is clearly a matter for the tri- 
bunal arranging the partition to say wliether 
it is in the general interest of the co-parceners 
that residence should be given in a particular 
house or not. Some other provision can ]>e 
made if there are more houses than one to 
choose from. It may be for the general 
advantage of the family that provision should 
bo made in money instead ol in kind. I think 
that, so much of this judgment as purports to 
hamper the Official Referee s discretion in 
effecting this partition by giving these two 
ladies an indefeasible right to occupy a certain 
part of this bouse is wrong, and that the 
matter must go before the Official Referee to 
decide what is best to bo done unfettered by 
any such discretion. 

Waller. J : I agree. 

V. N. V. Appeal dismissed. 

S. D. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 82 op 1922. 
3uly 13, 1923. 

Present : — Sir Pramada Charan Banerji, 
Acting Chief Justice, and Mr. Justice Piggott, 
SypA ATA HUSAIN — Plaintiff — 
Appellant 
versus 

RAMMAN »LAL and anothek — Defendants 
— Respondents. 

Agra Tenancy Act {11 of 1901), s. Occupancy 
holdithg — Mortga ge ^8ub- lease hij moriga gee-^Mort- 
gageCf whetlier entitled to recover rent from suh-le$scc. 

Plaintiff, who was the mortgagee of an ocoupanoy 
holding, Rub let it to the defendant. In a suit by the 
plaintiff to recover rent from the defendant the lat- 
ter pleaded that he waa a tenant of the original ooou- 
panoy tenant and had paid the rent to him : 

Held (1) that the mortgage in favour of the plaint- 
iff waa illegal being in contravention of the provi- 
siona of the Agra Tenanoy Act, and conferred no title 
on the plaintiff ; 

C2) that the defendant having paid the rent to the 
original ocoupanoy tenant the latter must be deemed 
to have resumed the holding ; 

(8) that, therefore, the plaintiff waii not entitled 
to recover any rent from the defendant. 

Appeal under section iO of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice iHuart, dated the 3rd April 1922. 

Mr. Hhagwati Shankar, for the Appellant. 

Mr. Kumud(h Prasad, for the Respondents. 

JUDGMENT. — This appeal aricesjout of a 
suit for arrears of rent brought in the 
Revenue Couit by the plaintiff Ata Husain 
against Ramman Lai, defendant, and others. 
The rent claimed was for the years 1324, 
1325 and 1320 Fasli. The land in respect of 
which the rent was claimed formed the occu- 
pancy bolding of one Musarimat Katwari. 
The plaintiff alleges himself to be the mort- 
gagee of the holding from Mt. Katwari, and 
ho said in his plaint that the defendant was 
his sub-tenant and was, therefore, liable to pay 
him rent Tho defendant Ramman Lai denied 
that the relationship of landlord and tenant 
existed botwcoii tlio plaintiff and him. 
He asserted that ho had taken the land from 
Mt. Katwari and that ho bad paid tlio rent 
claimed to the latter, 'riiorc can be no doubt 
that Mt. Katwari was incompetent to mort- 
gage her ocoupanoy holding and tb8)t th^ 
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alleged morfcgage in favour of the plaintiff is 
void in law. Therefore, the plaintiff has no 
right to the land in suit. 

The lower Appellate Court held this to be 
one of the grounds on which the plaintiff's 
suit was bound to fail. That Court further 
found that the defendant had paid the rent 
sued for by the plaintiff to Mt. Katwari and 
that the defendant was not the plaintiff's ton- 
ant. That Court dismissed the suit. 

The plaintiff appealed to this Court and his 
appeal was dismissed by a learned Judge of 
this Court. 

Two contentions have been raised before 
us. The first is that, even if the plaintiff has 
no title, the defendant took the land from him 
and, therefore, could not deny his title as 
defendant's landlord, and the second contention 
is that the plaintiff has obtained a decree 
against the defendant for his ejectment from 
this holding, and that the effect of that decree 
is that the defendant must be deemed to be 
the plaintiff’s tenant. 

As wo have already said, the mortgage 
alleged to have been made in the plaintiff’s 
favour Ijeing in contravention of the provi- 
sions of the Agra Tenancy Act, is a void mort 
gage and, therefore, the plaintiff has no title to 
the land in respect of which rent is claimed. 
Mt. Katwari, the mortgagor, was competent to 
resume possession of the land, although she 
could not bring a suit in Court for recovery of 
possession unless she made good to the plaint- 
iff the money which she had received from 
him. At the same time, if Katwari dispossess- 
ed him the plaintiff could not come into C -ourt 
to enforce his right as mortgagee and to eject 
her from the property. The fact, as found by 
the lower Appellate Court, of Mt. Katwari 
having realized the rent from the defendant is 
equivalent to Mt. Katwari having iresumed 
possession of the land, and if she resumed 
possession of the land the plaintiff has no re- 
medy as against her so far as the land is con- 
cerned. If he had no remedy against Katwari, 
he could not have any remedy against the 
defendant who has paid the rent to her, and 
on this ground the plaintiff’s claim was bound 
to fail 

Again, the passing of a decree for the 
ejectment of the defendant cannot affect 
the rights of Mummmat Katwari, and if she 


realised the rent from the defendant and thus 
took hack possession of the holding which she 
had mortgaged to the plaintiff, the ejectment 
proceedings against the defendant cannot 
prejudice her rights and by reason of payment 
of rent to her the defendant has been relieved 
of liability to pay rent to the plaintiff. 

From any point of view, therefore, the plaint- 
iff who has taken an illegal mortgage cannot 
receive any remedy at the hands of the 
Court. If a decree were passed against a 
tenant under such oircumstanoes, it would en 
able an oscupancy tenant whom the Legisla- 
ture intended to protect, to circumvent the 
law and allow a mortgagee from him to take 
possession of his holding. Further more, in 
the present case there was an allegation by the 
defendant that he has not taken the land from 
the plaintiff. That allegation was not repudi- 
ated by the plaintiff, nor was any issue raised 
in the Court of first instance on that point, 
Therefore, wo cannot assume that the land 
had been let to the defendant by the plaintiff. 
If the defendant bad already been cultivating 
the land before the mortgage to the plaintiff 
was made, the plaintiff who lias really no title 
under his mortgage, cannot seek to realize the 
rent from him if ho refuses to pay it. The 
appeal is, therefore, in our opinion, untenable, 
and we dismiss it with costs. 

z. E. Appeal dismissed. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Miscellaneous Civil Appeal No. 7 
OF 1924. 

February 11, 1924. 

Present : — Mr. Wazir Hasan, A. J. C. 

GODRI SHANKAR and others-— 
Plaintiffs— Appellants 
verstis 

BAKSI DUBE and another— Defendants 
—Respondents. 

CMl Proc dure Code (Jet V of lOOB), 0. XXIII, r. 8 
^Adjustment of suit- JpnemenU executory^ whether 
adjufimvnu 
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A decree cannot be pa^aed in accordance with an 
adjufltmeut which depends upon a fuiare contingency 
which m’ay or may not happen . 

An agreement between the parties to a suit that it 
the plaintifi eats food cooked by a partioalar person 
the whole suit may be decreed, is 'merely ox«ocitory 
and does not amonnt to an adjasbment of the suit 
within the meaning o! O. XXlll, r. 3 of the Civil 
Procedure Code. 

Appeal against the decree of the District 
Judge of Fyzabad, dated the 19bh February 
1923. 

Mr. E, B, Khidioaiy for the Appellants. 

Mr. Haider Uusein, for the Respondents. 

JUDGMENT. —This is the plaintiff’s 
appeal in a suit for the recovery of possession 
of certain shares in two villages on the ground 
that the shares in suit belonged to one Gaja- 
dhar and to his brother, Padarath ; that the 
last holder of the property was Mt. Dilasi, 
widow of Gajadhar ; that Mt. Dilasi 
died on the llth October 1921 and that 
thereby the inheritance devolved on plaintiffs 
Nos. 2 and 3 as the nearest reversioners of 
Gajadhar and Padarath. The plaintiff No I is 
the transferee from plaintiffs Nos. 2 and 3 of an 
interest in the subject matter of the suit. In 
the defence raised by the defendants the 
legitimacy of plaintiffs Nos. 2 and 3 was dis- 
puted. Certain trauslers made by the widow 
were also set up as bindiug on the 
plaintiffs, the transfers having been made 
for legal necessity. It was also denied 
that Mt. Dilasi held the property in the 
character of a Hindu widow or that it 
devolved upon her from her husband and 
from Padarath by way of inheritance. These 
pleadings resulted in a large number of 
issues. The Court proceeded to record evid- 
ence on those issues. One ot the issues in the 
case was in relation to the question of the 
legitimacy of plaintiffs Nos. 2 and 3, While the 
evidence was being recorded, Banse, defendant 
No. 1, and the pleader of Bipat, defendant 
No. 2, made a proposal to the effect that if the 
plaintiff No. 1 ate food prepared by the plaintiff 
No. 3 the plaintiff’s claim should be decreed 
in whole. 

It appears that on the date when the 
above-mentioned proposal was made the 
defendant No. 2 was absent. The case was 
adjourned to another date to enable the 
defendant No. I to appear in Conrfc and 
express his own wishes in respect of that 


proposal. He appeared on the iOth Febru- 
ary 1923 aud accepted the proposal mention- 
ed' ‘above. Kachcha food was accordingly 
prepared and in the presence of the Court 
and blie defendants and their respective 
pleaders the plaintiff No. 1 took the food pre- 
pared by the plaintiff No. 3. 

It appears, however, and the Court below 
has accepted this fact, that before the food 
was actually eaten by the plaintiff No. 1, the 
pleader for the defendant No. 2 informed the 
Court that bis client would not abide by the 
agreement entered into previously, and that 
the case might be beard and decided on merits. 
The Court of first instance took the view that 
it was not possible for the defendant to resile 
from the position which he had previously 
accepted In result, that Court decreed the 
plaintiff’s suit on the sole ground of the agree- 
ment mentioned above. 

The defendants were dissatisfied with the 
decree of the Court of first instance. They, 
therefore, appealed to the Court of the District 
Judge of Fyzabad. That Court has set aside 
the decree of the Court of first instance and 
remanded the/ suit for determination accord- 
ing to law. Tlie order of the lowTr Appellate 
Court is impugned in appeal before me by the 
learned Counsel for the plaintiffs. He argues 
that the agreement was an adjustment of the 
suit within the meaning of r. 3 of O, XXII I of 
the Code of Civil Procedure, and, therefor, e the 
Court of first instance had rightly based its 
decision upon that agreement. 

I am of opinion that the decision of the lower 
Appellate Court is right and should be 
maintained. An agreement of the nature of 
which the agreement under consideration was 
cannot be construed as an adjustment of a 
suit. It was open to the plaintiff No 1 to 
refuse to take the food prepared by the plaint- 
iff No. 3 even at the last moment ^wben it 
was served before him for being eaten and if 
he had done so it follows that the suit could 
not have been adjusted by the agreement 
under consideration. At the most the agree- 
ment was merely executory and it could 
only have been on the happening of the 
contingency anticipated by the agreement 
that the suit would have been adjusted in 
terms of it. If the adjustment is to depend 
upon a future contingency which may or may 
not happen, I am of opinion that that is not an 
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adjuBtment of the suit acoording to whioh a 
decree could be passed. 

There is one matter, however, which I 
desire to mention before I take leave of this 
case. As already observed, one of the issues 
in the case raised the question of the legiti- 
macy of plaintiffs Nos. 2 and 3. I have no doubt 
in my mind that the fact that the agreement 
under consideration was made and that it was 
acted upon would be relevant evidence on the 
decision of that issue and the trial Court 
would be justified in treating it as such. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

First Civil Appeal No. 89-B of 1921. 

November 36, 1923. 

Present Mr. Predeaux, A, J, C., 
and Mr. Kinkhede, A, 3. C. 

Mi. KEISHNABAI— Plaintiff- 
Appellant 
versus 

DHONDO RAMOHANDRA AND others— 
Defendants— Respondents. 

Admission in pleadings, construction oj'— Conditional 
admission^T rust ^Trustee icpudiating trust, whetiter 
hound to surrender ^msession. 

It ia permts^iible for a tribunal to aooept part and 
reieot the rest of any witness's testimony. But an 
admission in a pleading oannot be so disseotedf and 
if it is made subject to a condition it must either be 
accepted subject to the condition or not accepted at 
all. [p 544, col. 2 ; p. 555, col. 1.] 

If a party makes a qualified statemeni, that 
statement oannot bo used against him apart from 
that qualification ; an unfair use ia not to be made 
of a party’s statement, by trying to convert into a 
particular admission by him Chat which he never 
intended to be such an admission [p. 544, col. 2.] 
Baikantka Kumar v. Chandra Moh:in Chowdhurpf 
1 B. L. R. d. 0. 193 ; 10 W. R. 183 ; 1 Ind. Deo. 
(N. S ) 203, and Motabhoy MuUa Kssabhoy v Mulji 
Haridas. 29 Ind Gas. 223 ; 89 B 899 ; 17 M. L. T. 
V>i ; 23 M. Ii. J. 583 ; 18 A. L. J. 529 ; 19 0 W. 


N. 718 ; 21 0. L. J. 507 ; 17 Bom. L. B. 460 ; 2 L. 
W. 624 ; (1916) M. W. N. 622 ; 42 L A. 103 (P. 0.). 

A trustee acting under a trust which he knows or 
subsequently discovers to be void or invalid, is not 
bound to surrender the possession of the trust 
property before he can be allowed to repudiate it by 
giving evidoDoe to explain away his admissions aris- 
ing from his oonduot as a so-oalled trustee, [p. 545, 
ools 1 and 2.] 

Srinivasa Moorthy v. Venkatavarada, 84 Mad. 267, 
distinguished. 

Appeal from the decree of the Additional 
District Judge, Amraoti dated 7th February 
1921. in Civil Suit No. 10 of 1920. 

Mr. M. Gupta, for the Appellant. 

Mr. A, V, Khare, tor the Respondents. 

JUDGMENT. — The plaintiff Krishna Bai, 
widow of Ganeshdas, of Anjangaon Surji, brings 
this suit for a declaration that a trust-deed 
executed by herself and her husband’s adopted 
son Motilal with respect to the property of 
Ganeshdas was a nullity for several reasons set 
forth in paragraphs 6 and 8 of the plaint. The 
trust-deed is dated the 26th June 1916 and 
was presented for registration by Motilal 
Ganeshdas on the 2ist July 1916. It was 
registered on the 30bh August 1916 in office 
as against Motilal, and at the house of Krishna 
Bai at Anjangaon so far as Krishna Bai was 
concerned, presumably because she was a 
parda nashin lady who, acoording to the 
custom of her community, could not be com- 
pelled to attend the Sub-Registrar’s Office. 
Ganeshdas died on the 26th December 1915 
and Motilal died on the 7tli July 1917. It is 
alleged that at the time of Motilal’s death his 
son Misrilal was 4 years old, that is, he had 
come into existence during the lifetime of 
Ganeshdas and was also in existence on the date 
of the trust-deed. Misrilal died on the 26th 
August 1919 at the age of 6. The property 
dealt with by the trust- ileed is alleged 
in the plaint to bo ancestral so that 
Misrilal could acquire an interest in it as soon 
as it passed by succession on Ganeshdas *s 
death. Thus, Motilal and Misrilal were joint 
owners of tlie property and on Motilal’s death 
Misrilal became the sole owner thereof by 
survivorship. Tlie plaintiff’s contention is 
that, on Misrilal’s death on the 26th August 
1919, she inherited the property as an heiress 
to her grandson, that she had no interest in the 
property on the date of execution of the trust 
deed and, oonscquontly, the deed is not binding 
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as against her in her oapaoity of an heiress of 
Misrilal. She also contends that, just as it was 
open to Misrilal bo repudiate the factum and 
validity of the trust, it was open to her also to 
repudiate it in her oapaoity of an heiress of 
Misrilal. In paragraph 9 of the plaint she 
stated that she was unwilling to deliver 
possession of the property and to fulfil the 
trust. Being in possession, she has claimed only 
the relief of declaration that the deed is null 
and void and of no effect as against the estate 
possessed by her as Misrilal’s heir. The suit 
was filed on the lObh July 1920 the plaintiff 
basing her cause of action upon the rights 
which accrued to her on Misrilal’s death on 
the 26th August 1919 and upon their infringe- 
ment by the defendants’ assertion from time to 
time that the trust was valid and enforceable. 

The defendants Nos. 1, 2 and 3 are the 
oo-trustoes along with plaintiff appointed 
under the deed. Among the several pleas 
urged by 'the defendants Nos. 1 and 2 only 
one plea urged in paragraph 9 of the 
defendant No. i’s written statement dated 
4th October 1920 which gave rise to issue 
No. 9 is relevant to the decision of this appeal. 
The Court of first instance has upheld the plea 
and dismissed the suit on that ground alone, 
although there were several other issues fram- 
ed in the case. The plea is to the following 
effect : “ The defendant submits that the 

plaintiff entered into possession of the proper- 
ty in the lifetime of Motilal by virtue of her 
position as trustee when she admittedly had 
no right to the property or its possession and 
is even now in possession as such. As the 
plaintiff definitely states in paragraph 9 of the 
plaint that she is unwilling to surrender posses- 
sion and divest herself of her character as 
trustee, she cannot maintain the present suit 
under law as she is estopped from doing so.” 
In support of this plea defendant No. 1, in 
paragraph 14 of'his written, statement, promi- 
nently mentions certain acts or conduct on the 
part of plaintiff showing an acceptance of the 
trust by her, and asserts that plaintiff is there- 
by precluded from disclaiming the trust thus 
accepted. Defendant No. 2 adopted defendant 
No. I’s pleas. Defendant No. 3 does not 
appear to have contested the plaintiff’s claim. 
In the plaintiff’s written reply dated the 27th 
October 1920 we find the following answer to 
the defendants Nos. 1 and 2*8 aforesaid plea 


raised in paragraph 9 : “ Plaintiff did not get 
possession of trust property during Motilal’s 
life-time. He may have taken leases in her 
name. She acted as trustee after his death. 
Bub having discovered that the trust is void 
she can repudiate the same She is not es- 
topped. As regards the acts sot forth in 
paragraph 14 her reply is contained in para- 
graphs 18, 19, 20 and 21 wherein she denies 
having been present at the meeting of the trus- 
tees on 8th January 1917 and says she made her 
mark to some proceedings which were brought 
to her. She admits that she did act as 
trustee in Miscellaneous Case No. 27 of 1918 
but contends that she was not estopped from 
saying that the trust is void.” 

Issue No. 9 runs thus : - 
“ Having obtained possession of trust pro- 
perty even after Motilal’s death, as is 
admitted by plaintiff, can she maintain 
this suit without surrendering possession 
of that property bo the other trustees ?” 
The case was fixed for arguments on this issue 
by Mr. Parande who heard part of the argu- 
ments and adjourned the case to 21 st December 
1920 for further arguments. On this adjourn- 
ed hearing the case came on before Mr, R. D. 
Pande, Additional District Judge, who has 
thrown the suit out as not' maintainable, fol- 
lowing certain observations of their Lordships 
of the Privy Council in Shrinivasa Moorthy v. 
Venkata Varada Aiyangar (1) to the effect 
that no person who has accepted the position 
of a trustee and has acquired property in that 
capacity can bo permitted to assert an adverse 
title on his own behalf until he has obtained 
a proper discharge from the trust with which 
he has clothed himself. 

The plaintiff has come up in appeal to this 
Court and urged the following grounds:— 

*‘i. That the plaintiff as a person who 
was already in possession of the prop- 
erty forming the subject-matter of the 
trust before the trust was created 
could sue to obtain a declaration that 
the deed of trust is voidable at her 
instance as obtained by fraud with- 
out relinquishing possession of the said 
property. 

(1) 11 Ind. Oafl. 447; S4 M. 257 at p. 266 : 16 
0. W. N. 741 ; 8 A. L. J. 774 ; il8 Bom. L. R. 620 ; 
(1911) 2 M.W.N. 876; 14 0. L. J. 64; 21 M.L.J. 669 ; 
10 M. U T. 268; 88 I. A. 129 (P.O.). 
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“ 2. That the lower Court has failed to 
observe that, besides suing in her own 
right on the ground of fraud, the plaint- 
iff has sued as heir to her grandson, 
Misrilal, who was no party to the 
creation of the trust and who as a 
co-par oener with his father Motilal in 
the property covered by the deed of 
trust had the right to set it aside as 
beyond the powers of his father, the 
property being ancestral family prop- 
erty.” 

The third ground which related to costs was 
not argued before us. 

It is argued before us that the suit was 
wrongly dismissed on the prelimiary point 
without ascertaining the necessary facts. It 
is contended that the question whether, on 
Motilal’s death, the plaintiff came into posses- 
sion as a trustee or as an heir of Misrilal was 
a question of fact and that if the pleadings 
are construed as a whole there was no un- 
qualified admission by plaintiff from which it 
could bo inferred that she admitted having 
entered into possession of the property as a 
trustee. On the other hand, several passages 
were brought to our notice from the plaint to 
show that what plaintiff admitted was that 
she obtained possession of the property in 
virtue of her right of succession to her grand- 
son, In the argument, the validity of the 
trust on the ground that the property was 
ancestral, was also challenged and it was 
urged that this and several other questions 
covered by other issues were questions of 
fact which required determination on the 
merits. It will be noticed that the parties 
are at variance also on the question of Misri- 
laVs capacity to take interest by birth in the 
property covered by the deed and, therefore, to 
ohellenge the trust It was further argued 
that if the so called trust was void or could 
not be legally created, none came into existence, 
and, therefore, nothing which the plamtiff did 
would in law fix her with the character of a 
trmiee as such or signify her acceptance of 
the so-called trust, and, conesequently, there 
would be no necessity for disclaiming what was 
legally a non-existent trust or oven for 
surrendering possession, as a condition prece- 
dent to its repudiation by plaintiff. Lastly, it 
was argued that, in any case, the plaintiffiwas 
entitled under law to give evidence for show- 


ing that the so-called admissions of hers were 
in ignorance of her legal rights and for explain- 
ing away her conduct. We think there is 
great force in each of these contentions and 
we are convinced that the case has been 
wrongly decided without ascertaining the real 
facts and giving the plaintiff an opportunity 
to explain her conduct or admissions. 

The Additional District Judge takes it as 
the basis of bis judgment that it was admitted 
for the plaintiff that she had taken possession 
of the property as a trustee but that this was 
after MotilaVs death, and that the position of 
a trustee was admittedly accepted by plaint- 
iff after Motilars death and she managed the 
property and realiasd the assets as such. He, 
therefore, concludes from tliis that it was not 
open to the plaintiff to repudiate the trust 
unless she surrendered possession over the 
property taken in her possession or under her 
management as a trustee. In our opinion the 
Additional District Judge has misconstrued the 
pleadings as regards the so-called admissions of 
plaintiff contained therein. A pleading includes 
a plaint, andj therefore, in construing admis- 
sions in a pleading a Court ought to look to the 
plaint and the pleadings as a whole. This is 
an ordinary rule of interpretation of pleadings. 
The principle upon which this rule as to 
accepting the admissions in a pleading as a 
whole seems to be based, is that if a party 
makes a qualified statement, that statement 
cannot be used against him apart from that 
qualification ; an unfair use is not . to be made 
of a party's statement, by trying to convert 
into a particular admission by him that which 
ho never intended to be such an admission. 
Baikanthanaih Kumar v. Chanclra Mohan 
Chowdhury (2). Their Lordships of the Privy 
Council in Motabhoy Mulla Essabhoy v. Mulji 
Baridas, (3) observed as follows. 

It is permissible for a tribunal to accept 
part and reject the rest of any witness’s 
testimony. But an admission in plead- 
ing cannot be so dissected, and if it is 
made subject to a condition it must either 

(2) 1 B. L. B. A. 0. 183 : 10 W. R. 189 ; 1 Ind. 

Deo.;(N. 8.) 208. 

(8) 29 Ind. Gas. 228 :’80 B. 899, at P. 409 ; 17 K. 
U T. 402 ; 28 M. L. J. 689 ; 18 A- L. J. 629 ; 19 
0. W. N. 718 ; 21 0. L. J. 607 ; 17 Bom. L. R. 460 ; 
2 L. W. 624 : (1916) M. W. R. 622 ; 12 I. A^ 
108 (P. 0.). 
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be accepted subject to the condition or 
not accepted at all." 

Judging the pleadings in the light of this 
rule of interpretation and of the observations 
of their Lordships of the Privy Council, we 
are at a loss to find any unqualified admission 
by plaintiff in her plaint to the effect that she 
entered into possession of the property 
as a trustee and managed it in that capa- 
city. Her so called admissions in paragraphs 
6, 18 and 19 of her written reply set forth 
above are also not unqualified or unconditional 
because she, side by side with them, clearly 
challenges the trust as being void and of no 
effect. We do not think the admissions 
could be considered to be unconditional. If 
the judgment is to bo based upon such admis- 
sions we must take thf3 admissions as a whole 
subject to the condition, or not accept them 
at all. No oast3 of an unqualified acceptance 
of the trust by the plaintiff can. therefore, bo 
construed out of tbe the so-called admissions 
in the pleadings, and. therefore, no question of 
her surrendering possession of the property as 
a condition precedent to iier maintaining tbe 
present suit arises on the present state of the 
record. 

The case reported in Shriniwasa Moorthy 
V. Venkata Varada Aiyangar (1) was 
dcoide<l after going into evidence of tbe 
various acts of the person who, after having 
acted as one of the co-executors, subsequently 
wanted to repudiate the trust on the ground 
that the property was ancestral and, there- 
fore, could not bo bequeathed. It was found 
as a fact concurrently by both the lower 
Courts that the property was not joint prop- 
erty but was acquired by the testator 
and, therefore, tbe testator had full power 
to dispose of it by Will as he might have 
done inter vivos. To the facts so found 
their Lordships of the Privy Council applied 
tbe law and hold that tho trust was valid and 
tbe co-oxocutor who had shown his acceptanoe 
of a valid trusb could not repudiate it after- 
wards, without obtaining discharge. With 
duo respect, wo are inclined to bold that that 
case is no authority for tho proposition that 
a trustee acting under a trust which ho 
knows or subsequently discovers to be void or 
invalid, is bound to surrender the possession 
of the trust property before ho can bo allowed 
to repudiate it by giving evidence to explain 
I 0-6‘J 


away bis admissions arising from his conduct 
as a so-callcd trustee. It is, therefore, necessary 
to find the facts first and then apply tho law 
of estoppel if the facts warrant such appli- 
cation. 

(7) Under those circumstances, we set aside 
the dismissal of the suit and remand the case 
for trial on the merits. The costs of this 
appeal will be paid by the respondents, while 
those of tbe first Court will abide the result. 

z. K. Suit remanded for redrial. 


PATNA HIGH COURT. 

First Civig Appead No. 289 of 1915. 

May 28, and June 7, 1918. 

Present : —Mr. Justice Roe, and Mr. Justice 
Coutts. 

Babu KAMTA PBASAD SINGH and 
OTHERS— Defendants —Appellants 
versus 

Bahu NANKU PRASAD SINGH and 
OTHERS —Plaintiffs— Respondents. 

Transfer of Property Act (IV of 1892), ss, 66 (5) 
(6)— Sak' of mortgaged property by mortgagor - Money 
left with pjtrchaser to re^cm mortgage ^Purchaser 
whether personally liable to mortgagee. 

The parohaaer oi a mortgaged property had given 
a verbal undertakiDg to the mortgagor- vendor to pay 
oQ the mortgage and oollaterally with that under- 
tiiklog a claa<e had been iaserted in the Bale-deed to 
th? efieot that the mortgagor-vendor bad *'la!t In 
deposit with the pnroha^er" the saui necessary to 
redeem the mortgage. Tbe mortgagee sued on the 
basis o! tbe mortgage and obtained a decree making 
the purohaser personally liable after the sale of the 
property : 

Held, that as tbe plaintiff was no party to the sale- 
deed he oould not take advantage of the undertaking 
given by the purchaser to the mortgagor and his suit 
was, therefore, liable to be dismissed. 

Jamna Das v. Ram Avtar Panie, 18 Ind. Gas. 
804; 84 A. 63; 16 0. W. N. 97 ; 11 M. L T. 76 : 9 A. 
L J. 87 ; (1912) M. W. N. 82 ; 16 0. L. J. 68 ; 14 
Bom. L. U. 1 ; 21 M. L. J. 1168 ; 89 I. A, 7 (P. C.), 

followed. 

Khawaja Muhammad Khan v. Husain Begam^ 7 
Ind. Oas. 28? ; 82 A. 410 ; 14 C. W. N. 865 ; 7 A. L. 
J. 871 ; (1910) M. W. N. 818 ; 8 M. L. T. 147 ; 12 
0. Ii. J* 206 ; 12 Bom. L. R. 688 ; SO M. L. J. 614 ; 
87 1. A 152 (P. 0.), dietingulshed- 
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Deb Narain DtiU v. Bam Sadhan Mandal, 20 Tnd. 
Oaa. 680 ; 41 0. 187 ; 18 0. L. J 608 ; 17 C. W. N. 
1143 : and Dwarka Nath Ash v. Priya Nath Malki, 
86Ind Ca 9. 7.-2 ; 23 0. W N. 27‘J ; 27 0. Ii. J. 48, 
not followed. 

Messrs. Syed Hasan Imam^ Kulwant Sahay 
and Sivanandan Bay^ for the Appellants. 

Messrs. Manuk, G, D. Singh, Jalgobind Pd. 
Singh, Dehendra Nath Das and Achalendranath 
Dass, for the Bespondents. 

JUDGMENT 

Roe, J. — This appeal arises from a decree 
of the Subordinate Judge of Patna making 
the appellants personally liable for any 
sum that may he found due to the res> 
pondents after the sale of certain property in 
satisfaotion of the respondents’ mortgage. 
The appellants were not the mortgagors but 
bad, as puro))aser8 from the mortgagors of the 
mortgaged properties, given a verbal undertak- 
ing to the mortgagor to pay off the mortgage 
and, collaterally with that undertaking, a 
clause had been inserted in the deeds of 
sale to the effect that the mortgagor 
vendors had “ left in deposit with the 
said purchasers ” the sum necessary to redeem 
the property. The case is in no respect 
distinguishable from that of Jamna Pras(td v. 
Bam Autar Pande (1). The learned Subordi- 
nate Judge has apparently attempted to distin- 
guish it on the ground that the plaintiff has 
been prevented by fraud from pursuing the 
mortgaged property. I can see no rational 
basis for this suggestion. Not only has the 
plaintiff here not been prevented by fraud 
from pursuing the mortgaged property, he has 
actually pursued it and brought it to sale. 
The learned Judge’s suggestion is hopelessly 
inconsistent with the decree made, that the 
defendants shall not he held personally liable 
until the mortgaged property has been 
successfully pursued. The learned Judge 
then relies upon the cases of Khawaja 
Muhammad lihan v. Husain, Begam {2) and 
Debnarain Dult v. Bam Sadhan Mandal (3), 

(1) 18 Ind. Gae. 804 ; 84 A. 63 ; 16 0. W. N . 97 ; 

11 M. L. T. 76;9 A. L J. 87; (1912) M. W. N. 83 ; 16 
C. L J. 68 : 14 Bom. L. R. 1 ; 31 M. L. J. 1168 ; 89 
I. A. 7 iP 0.) 

(2) 7 Ind. Cas. 287 ; 83 A. 410 ; 14 0. W. N. 865; 
7 A. L. J. 871 ; (1910) M. W. N. 818 ; 8 M. L. T. 147; 

12 0. Ii. J. 205 : 12 Bom. L. K. 688 ; 20 M. Ii. J. 
614 ; 87 1. A. 162 (P. C.) 

(3) 20 Ind Oas. 680 ; 41 0 187 ; 18 0. L. J. 608 ; 
17 0. W. N 1148. 


and at the Bar the case of Dwarka Nath Ash 
V. Priyanith Malki (4), has been quoted. The 
case of Khawaja Muhammad Khan v. Husain 
Begam is authority only for the proposition 
that, where property is secured for the pay- 
ment of a grant, the sole hene&c^'ary may 
enforce the security though not a party to the 
contract. If, indeed, the oases of Debnarain 
DiUt V. Bam Sadhan Mandal and Dwarka 
Nath Ash v. Priya Nath Malki are inconsistent 
with that of Jamna Das v. Bam Autar Pande 
we could not follow them. The learned Subordi- 
nate Judge has stated it as a fact that the 
plaintiff was no party to the agreement engros- 
sed in Exhibits 2 and 3 the deeds of sale — and 
no other finding would have been possible, for, 
it was the defendant s case not only that he 
had no agreement with the plaintiff Nankhu 
Parsad Singh, hub also that Nankhu Persad 
I'^ingh had no interest in the transaction, the 
mortgage being in fact given on a loan made 
by a party nob on the record, Amar Singh. 

The true position is patent on a reference 
to section 55 (5) (&) of the Transfer of Proper- 
ty Act : “ The buyer may retain out of the 

purchase money the amount of any incum- 
brances on the property existing at the date 
of the sale and shall pay the amount so 
retained bo the persons entitled thereto.” 
The clause inserted in the deeds of sale is no 
more than an admission of the buyer s statu- 
tary rights and the oral contract to pay, no 
more than an admission of the buyer s statu- 
tory liability. The buyer’s liabilities to the 
seller in this regard have been fully stated by 
the Judicial Committee in the cases of Muham- 
mad Siddiq Khan v. Muhammad Nasirullah 
Khan (5) and Izzat-un-nissa Begum v. Tertav 
Singh (6), and it is clear from the case of 
Jamna Das v. Bam Autar Pande that, in the 
absence of a direct contract with the encum- 
brancer, the seller has no liability towards 
him. I would decree this apii^al with costs 
and direct that the suit as against the appel- 
lants be dismissed with costs. 

Coutta, J.— I agree. 

Appeal allowed. 

(4) 86 Ind. Gas. 792 ; 22 C. W. N. 27J ; 27 0. L. 
J. 488. 

(6j 31 A. 338 ; SO W. N. 201 ; 26 L A. 45 ; 7 
Sar. P. 0. J. 472 ; 9 Ind. Deo (N 8.) 861, (P. 0.) • 

(6) 8 Ind. Oas 798 ; 8i A. 583 ; 18 0. W. N. 1148 ; 
10 G L. J, 818 ; 6 A. Ii. J. 817 ; 11 Bom. L. B. 123 ; 
6 M. L. T. 277 ; 19M.L. J. 682; 86 1. A. 208, 
(P. 0.). 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Oivil Appeal No. 63 of 1922. 
January 25, 1924. 

Present: — Mr. Wazir Hasan, A. J. C. and 
Mr. Neave, A. J. C. 

Sardar GULZAR SINGH, DECEASED. 

BY HIS SON Sardar DAL JIT SINGH 
AND ANOTHER— Plaintiffs— 
Appellants 

versus 

SHEO NATH, deceased, by his son 
MADHO RAM and two others — 
Defendants —Respondents. 

Transfer of Property Act (IV of 1882), s. 68 {c ) — 
Gonstruction of document ^Mortgage or saU^Test-^ 
PrecedentSt value of. 

A dfiod of transfer which was ostensibly a sale pro- 
vided lor a right of redemption within a certain 
period on paymoot of the money advanced, and in 
the event of default of payment within that period 
the sale was to booome absolute. In the event of 
redemption, the person oxoroisiug the right'was lia- 
ble to pay interest on the principal sum at the rate 
mentioned in the deed ; 

^ Held, that the transfer wag a mortgage by condi- 
tional sale wibhin the meaning of seotion 68 [c) of 
the Transfer of Property Aot. [p 549, ool. 1.] 

Eaoh document must be construed with the aid of 
the language used therein and auoh other surround- 
ing oiroumstanoes as may be relevant to the question 
of oonstruotiou, and precedents can be referred to 
only in so far as they lay down any general prinoiple 
of interpretation, [p. 54J, ool. 1.] 

One test which may be applied in determining 
whether a tranaaotion is a mortgage or not is. whe- 
ther the remedies are mutual and reciprocal and the 
transferee has all the remedies a mortgagee is enti- 
tled to. [p. 649, ool. 2.] 

Case-law dlsoussed 

Appeal against the Subordinate Judge, 
Babraiob, dated the 28tb June 1921. 

Messrs. Niamat Ullah, Haider Husain and 
P. 0. Oupta, for the Appellants. 

Mr. B. K. Srivastava, holding the brief of 
Pandit O, N, Misra, for the Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiffs against the decree of the Subordi- 
nate Judge of Babraiob dated the 28th Juno 


1921. Wo have also before us the oross- 
objections filed by the defendants-rospondents 
in respect of that portion of the decree with 
which they are aggrieved. The original plaint- 
iff No. 1, Sardar Gulzar Singh, died during 
the pendency of the appeal in this Court. 
His minor son, Sardar Daljit Singh, is his 
legal representative in these proceedings 
through his next friend Mt. Indarpal Kunwar. 
The other plaintiff in the suit, out of which 
this appeal has arisen, was Sardar Autar 
Singh, the younger brother of Sardar Gulzar 
Singh. The suit was for the recovery of 
possession of village Kapraul.Pargana Fakhar- 
pur, in the District of Babraiob. 

Sardar Jagjot Singh was the grandfather of 
Sardar Gulzar Singh. Under the deed dated 
the 19th November 1913 executed by Sardar 
Jagjob Singh, possession of the village in suit 
passed into the hands of the defendants. The 
precise nature of the transaction evidenced by 
that deed is a matter in controversy between 
the parties. The plaintiffs claim that it was 
a mortgage. The defendants, on the other 
hand, allege that it was a sale with a right of 
re-purobase in the heirs of Sardar Jagjot Singh, 
The relief for possession asked for by the 
plaintiffs was primarily by a decree of cancel- 
lation of the deed of the 19th November 1913 
and, in the alternative, subject to such pay- 
ment of mony as the Court might deem fit to 
make in the circumstances of the case. 

The Court below has refused to cancel the 
deed and has held that it is not a deed of 
mortgage and that it is a deed of sale with a 
right of re-purchase. The decree under appeal 
is consequently founded mainly upon the 
terms and conditions of the deed of the 19th 
November 1913. The plaintiffs are awarded 
possession of the village in suit on payment of 
Rs. 33,620 with the condition attached, that 
if the said payment is not made within two 
months from the date of the decree, the plaint- 
iffs’ suit shall stand dismissed with costs. 
Treating the deed in question as one of mort- 
gage, the plaintiffs deposited a sum of 
Rs. 31,700 in Court under section 83 of Act 
IV of 1882 on the 24th February 1920 in 
satisfaction of the defendants’ claim in respect 
of the property in suit. The defendants 
refused to accept the payment with the result 
that the pr('.sont suit was brought on the 19th 
May 1920 for the reliefs ipdicatfed (bhovo 
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The Court holow has found that the amount 
tendered was insufficient and consequently any 
interest due to the defendants on the priiioipal 
sum did not cease to run from the date of the 
tender. 

Whether the deed of the 19th November 
1913 is interpreted as a deed of mortj^a^e or 
as a deed of oonditional sale, the plaint- 
iffs’ ri^ht to recover possession of the village 
is not affected. The deed provides for 
that right to subsist for a period of 20 years. 
It will thus be seen that the question of inter- 
pretation of that document has a bearing only 
on tlie defendants’ liability to account for the 
rents and profits of tlio property in suit in the 
oharacbor of a mortgagee. The first matter, 
therefore, for determination is tlie nature ol 
the transaction of the i9th November 1913. 
It is a short document and it would ho con 
vienent to reproduce it in full. 

“ 1 am ^ardar Jagjot Singh, son of Kuar 
Pishaura Singh, caste dab, resident, of village 
Pipri, llaq Chahlari, Pargana Fakharpur, 
'Pahsil Qaiserganj, District Bahraioh. 

“ Whereas village Kapraul, demarcation 
No. 463, stands from before mortgaged with 
possession to Shconath Avasbhi, now 1 do 
hereby sell tho said village in lieu of Rs. 50,000 
as detailed hereunder to Sheonath Avasthi, son 
of Shankar Prasad Avasthi, deceased, resident 
of village Sukarpur, District, Pargana and 
Tahsil aforesaid, and deliver proprietary poss- 
ession from to-day. Tho details are that I 
have allowed Rs. 30,000 as a set off to the 
aforesaid mahajan towards the price of the 
village Kapraul amounting to Rs. 50,000 on 
account of two registered deeds, one for 
Rs. 20,000 in respect of village Kapraul and 
tho other for Rs. 10,000 in respect of vidajje 
Dhannauli ; and as lor tho realization of the 
balance of Rs. 20,000 remaining duo from the 
vendee mahajan it has been settled between 
me and tho mahajan as set forth below. At 
present the settlement of village Kapraul 
stands at Rs. 1,^12-15 0 per annum. The 
aforesaid mahajan will, every year, continue 
paying me, for a period of 20 years, the sum of 
Rs. 1,000 per annum, i.e., Rs. 500 every sixth 
month ; and the remaining Rs. 212-15-0 1 have 
relinquished in favour of the aforesaid viaha- 
jan towards tlie deficiency in the amount of 
interest, t.e., 4 aunas per cent interest payable 
by mo on the sum of Rs. 14,0C0. The afore- 


said mahajan will continue paying me only 
Rs. l,0C0 per annum. Other seioai items and 
the Government revenue assessed at present in 
respect of the said village, or which may be 
assessed by the Government in future, will be 
paid by the aforesaid mahaj(tn\ I and my heirs 
having nothing to do with the samo. Secondly, 
if my heirs wish to redeem the aforesaid 
village within the period of 20 years, then 
they will have to pay tho interest from to day, 
the 19bh November 1913, on tho entire 
amount as recorded in tho registered deed, t.e., 
6 as.ion tlie sum of Rs. 14,000 instead of 4 as, 
recorded and 8 as. per cent, on tho entire 
remaining amount and having paid the entire 
principal and interest within the period of 
20 years, have tho village redeemed whenever 
they please. Alter tho expiry of 20 years, they 
will not have the power to redeem. Tho 
decision as to the sir laud of tho tither 
'».^hakiirs (sic) amounting to 100 hitjhas will 
rest with mo. 

” Wherefore this sale deed miadi has been 
recorded so that it may serve as an authority. 

(8d ) Jagjot Singh, 

Autograph, 

Dated i9th November 1913.” 

Our construction of the foregoing document 
is, in disagreement with the opinion of tho 
lower Court, that it is a deed of mortgage by 
oonditional sale and not a deed of sale with a 
right of re-purchase. It begins with the sale 
of the village in suit for a sum of Rs. 50,000 
out of which Rs. 30,000 are set off against tho 
mortgage-money duo from the executant on 
two previous deeds and the balance is made 
payable to the executant by means of 
instalments of Rs. 1,000 a year, every 
instalment is to arise out of the annual 
profits of the property calculated at Rs. 1,212 
and the balance of Rs. 212-16-0 is aban- 
doned in favour of tho creditor in consideration 
of the low rate of interest charged under one 
of the two previous mortgages. In the 
event of redemption by tho heirs of the execu- 
tant within the period of 20 years, the party 
redeeming is made liable to pay interest from 
the date of the document at tho rate of six 
annas per cent, per mensem on the sum of 
Rs. 14,000 instead of four annas, tho rate 
which was agreed upon under one of the pre- 
vious deeds of mortgage (Ex. A9) and further 
at the rate of eight annas per cent, per menBem 
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“on tlio entire remaininj^ amount.” On payment 
of the principal and iiiterefet thus calculated 
and witiiin the period stated above the redemp- 
tion ol the vilWe in suit is to follow; the 
right to redeem is extinguished if it is not 
exercised within the said period. The deed 
is christened as a hai muuli^ which means that 
the sale is to become absolute cn the expiry 
of the period stated above. 

The terms of tlie dt3od as given above 
clearly fall, in our judgment, within the (lefini- 
tion of a mortgage by eonditionaJ sale in sec- 
tion 58, clause (c), of the Transfer of 
Property Act (IV of IHS‘2). The transfer 
under consideration is ostensibly a sale 
with a rigid, to redeem within a period 
certain on payment of the money advanced 
and, in the event of default of payment 
witliin that period, the sale is to become 
absolute. It follows that the equity of re- 
demption in the property in suit will subsist 
all through in spite of the expiration of 20 
years till a decree Coi* foreclosure is made in a 
suit brought by the mortgagee or till the con- 
firmation of the sale in pursuance of a decree 
for redemption in a suit Ijrought by tho repre- 
seuiabivos of the mortgagor. This effect will 
follow from the provision' of srobions 60 and 
67 of tho Translcr of Property Act. Both the 
parties to tho contract have, therefore, co- 
extensive remedies : one has the remedy of 
a suit for foreclosure and the other of a suit for 
redemption. J'urthor, in the event of redemp- 
tion the persons exercising that right are 
saddled with the liability to pay interest on 
the principal sums at bbo rates mentioned in 
the document under consideration. This 
liability is, in our opinion, a reliable ground for 
the decision that tho relationship of creditor 
and debtor was created between the transferee 
on the one hand and tho representatives of 
the transferor on the otlier. 

It is generally fruitless to refer to precedents 
on tho question of construction of a document. 
Each document must be construed with the 
aid of tho language used therein and such 
other surrounding circumstances as may be 
relevant to the question of construction. They 
may, however, bo referred to in so far as they 
lay down any general principle of interpreta- 
tion. In tho case of Goodman v. Grierson (i), 

(1) 12 R. li. 82 ; 2 Ball, and B. 274. 


Lord Manners made the following observa- 
tion : Tho fair criterion by which the Court 

‘is bo decide whether this deed be a mortgage 
“or not 1 apprehend to be this : Are the reme- 
dies mutual aad'rcc’procal y Has the defendant 
“all tho remedies a mortgagee is entitled to 
These questions we have already answered in 
the affirmative. Another case on the point is 
tho decision of their Lordships of the Privy 
Council in b- e case of Balkishen Das v. \\\ F, 
Legge (2j. In delivering the judgment of the 
Privy Council, Lord Davey said, in respect of 
tho decision in the case of Bhagivan Sahai v. 
Bhujwan Dm id), tliat “ their Lordships decid- 
ed that case on tlie language of the deeds 
then ill ‘‘ question ’’ and with regard to the 
documents in question in that case his Lord- 
.sliip was of opinion bluib they contained im- 
portant indications of the intention of the 
parties that they evidenced a transaction of 
mortgage by way of conditional sale. In the 
case of Jhanda Svngk v. W ahid ud-Din [4) 
Tjord Atkinson, on the question of the inter- 
pretation of the documents in that case, ob- 
served : -“It was not disputed that the test 
in such oases is the intention of tho parties 
to the instruments. That intention, however, 
must be gathered from tho language of 
tho documents themselves viewed in the 
light of tlio surrounding circumstances.” The 
trauBaotion was held to be one of an ab- 
solute sale and not a mortgage. The case 
before us resembles closely in important 
aspects the case of Muhammad Hamid- 
ud-din V. Fahr Chand (5). 

The next point urged by the learned Ad- 
vocate for the appellants is, that tho deed of 
the i9bh November 1913 should bo cancelled 
iltogebher for the reason that tho appellants 
have the right bo rescind the contract. This 
right is founded on two grounds : (l) that the 
transferee has failed to fulfil his promise of 

(2) 22 A. 149 (P. 0.) ; 4 0. W. N. 168 ; 2 Bom. L. 
R. 623 ; 27 I A. C8 : 7 Bar. P. C. J. 601 ; 9 Ind. 
Deo. (N. 8.) lll^O (P. 0.). 

(8) 12 A. 387 (P. 0 ); 17 I. A. 98 ; 6 Bar. P. 0. J. 
667 ; 6 Ind. Deo. (N. S ) 992. 

U) 36 Ind. CaH. 38 ; 88 A. 670 ; 81 M. L. J. 760 ; 
21 0. W. N. 66 ; 2o M. L. T 62J ; 14 A. L. J. 1189 ; 
(1916) 2 M. W. 670 ; 10 Bom. L. U. 1 ; 6 L. W. 
1'.9 ; 25 0. L. J. 524 ; 10 Buc L. T. 131 ; 48 I. A. 
284 (P. 0.). 

(5) 68 ind. Gas. 717 ; 42 A. 487 ; 18 A^ Ii. J. 478: 

2 U. P. L. li. (A.) 341. 
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paymanb of yearly instalments of Rs. 1,000, 
and (2) that he failed to pay the Government 
revenue in respeot of the village in suit which 
he had undertaken to do under the terms of 
the document in question. In view of our find- 
ing that the document of the 19th November 
1913 is a deed of mortgage the consequences 
of the default on the part of the mortgagee 
in payment of the annual instalments and of 
the Government revenue will be considered 
in the accounting which must be made 
between the parties on the footing of the rela- 
tionship of the mortgagor and the mortgagee 
existing between them. The plaintiffs are, 
therefore, not entitled to rescind the contract 
embodied in the document in question. 

Two questions of fact were argued at the 
hearing of the appeal. The Court of first 
instance has found that the defendants paid to 
the plaintiffs a sum of Rs. 2,200 towards the 
instalments due under the deed of the 19 th 
November 1913. This finding is challenged 
by the appellants. On the other hand, the 
respondents challenge, in cross-objections, the 
finding of the Court below that a further sum 
of Rs. 4,300 is not proved to have been paid 
by the defendants to the plaintiff towards the 
same instalments. They also do not accept 
th '3 finding of the lower Court that the pay- 
ment of the Government revenue by the 
defendants is not proved. These questions 
may now be disposed of. 

The finding as to the payment of Rs. 2,200 
towards the instalments mainly rests upon 
three documents which purport to be receipts 
(Bxs. A-5, A 6 and A-7). Both A-5 and A-6 
are of the same date, 21st December 1918, 
and each is for a sum of Rs, 1,000 and pur- 
ports to be a receipt for deposit made with the 
executant Gulzar Singh by Kanauji Lai Maha- 
jan in the case of Exhibit A 5 and by Madho 
Prasad Mahajan in the case of Exhibit A-fi. 
A-7 is a similar receipt for Rs. 200 executed 
by Autar Singh, the younger brother of Gulzar 
Singh, and is dated the 22nd June 1919. 
Each document contains a promise on the 
part of the executant that the money vrill be 
repaid when it is demanded and the deposit 
receipt taken back. We are unablo to hold 
that these receipts prove the payment of any 
sum in satisfaction of any part of the instal- 
ments due under the deed of the 19th 
November 1913. The mortgagbes are money- 


lenders. It is impossible to believe that 
they do not keep aooouiib- books. They have 
produced none. Th3 presumption, therefore, 
is that if they had produced them the 
evidence furnished by those account-lxx}ks 
would have gone against them. It was argued 
on behalf of the appellants that Exhibits A-5, 
A-6 and A-7 relate to separate and independent 
loan transactions between the parties. The 
language of these Exhibits is not consistent 
with that hypothesis either. In any case, the 
onus was on the defendants to prove the pay- 
ments alleged to have been made by them. 
In our opinion they have failed to discharge 
that onus. 

With reference to the finding of the lower 
Court against the respondents in respect of 
the further sum of Rs. 4,300 we are of opinion 
that the finding is correct. Except the ipsi 
dixit of tho defendant Kanauji Lai in the 
witness-box, there is no evidence in support of 
the contention urged against the fiinding of 
the trial Judge. We, therefore, accept that 
finding as correct. 

The next question of fact relates to the 
payment of the Government revenue by the 
defendants as stated above. Here, again, there 
is no evidence in support of the defendants’ 
contention except tho statement of Kanauji 
Lai. We accept this finding also of the Court 
below. 

The appellants also claim that a sum of 
Rs. 1,460 be debited against the respondents 
as representing tiio amount of nazrana realized 
by them from tho tenants of the property in 
suit. The Court below has rejected this 
claim and wo see no sufficient ground for dis- 
agreeing with the opinion of that Court on 
this point The evidence in support of it 
mainly consists of tenants, who are shown to 
be under tho intiuenoe of the plaintiffs. The 
defendant No. 2, however, admits to have 
received a sum of Rs. 69 under that deed. 
This sum must, of course, be shown in favour 
of the plaintiffs in the accounts. 

Id view of the terms of the deed of the 
19th November 1913, we do nob think it bo be 
equitable to call upon the defendants to 
render an account of their receipts and expendi- 
ture in relation to the property in suit. We 
find no justification for placing on them a 
greater liability than what was agreed upon 
between tho parties to the oontraot of the 
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19!ih November 1913. The accounts must, 
thereforo, be made on the footing of Bs. 1,000 
annual probts. The appellants have abandon- 
ed before us their claim for the sum of 
Bs. 212-15-0 annually against the respondents 
as it was originally relinquished in their 
favour under the deed in question. 

The aooounts between the parties will, 
therefore, stand thus on the 24th of February 
1920. 

Amount due to the respondents. 

Bs. 

1. Principal ... 30,000 

2. Interest (a) on Bs. 14,000 at 4 
per cent, per mensem from i9th 
November 1913 up to 24th 
Feburary 1920 (date of appli- 
cation under section 83 of Act 

IV of 1882) - ... 2.632 

(6) on Bs. 16,000 from 19tli Nov- 
ember 1913 to 24th February 
1920 at 8 annas per cent, per 
mensem . . 6,016 

Total ... 38.648 

II. Amount due to the appellants under 
the deed of the 19th November 1913, 


(a) Bs. 600 payable six monthly 
from 19th November 1913 to 
24th February 1920 

Bs, 

6,000 

ib) Interest on the above at 8 
annas per cent, per mensem ... 

1,086 

(c) Government Revenue and ces- 
ses from 19bh November 1913 
up to 2lth February 1920 ... 

1,575 

U) Interest on above 

309 

(«) Nazrana 

69 

Total 

8,939 


above, should be brought down from the date 
of the deposit to the date of the decree of 
this Court. The account stands thus : — 

Bs. 

(a) Bs 600 payable six monthly 
from 26th February 1920 to 
24th January 1924 . . . 4,000 

(/>) Interest on the above, plus 
Bs. 6,000 at 8 annas per cent, 
per mensem ... 1,874 

(c) Government Revenue and cesses 
from 25th February 1920 to 
24th January 1924 at Bs. 160 
annually ... 526 

W) Interest on above, plus Bs. 1,575 
from 26bh February 1920 to 
24th January 1924 ... 446 

Total ... 6,844 

Deducting Bs. 6,844 out of Bs. 29,709 the nob 
amount duo to the respondents is Bs. 22,866 
which will bo made payable by the ap- 
pellants to the respondents within six months 
from this date, if they have not already paid 
the whole or any portion of it. 

We, thereforo, allow the appeal and pass a 
decree for redemption in favour of the ap- 
pellants. The decree will bo prepared in 
terms of O. XXXIV, r. 7, of the Code of Civil 
Procedure. The appellants are entitled to 
their costs in both the Courts on a claim for 
redemption. 

The cross-objections are dismissed. No 
order as to costs. 

Z. K. Appeal alloxoed. 


The amount due to the appellants must be 
duduoted from the amount due to the respon- 
dents. The balance reached is Bs. 29,709. 
This amount is less than the sum of 
Bs. 81,700 deposited by the appellants under 
section 83 of Act IV of 1882 on the 24th 
February 1920. The interest, therefore, must 
cease to run altogether from that date on the 
sum of Bs. 80,000 while the interest allowed 
to the appellants in the skccount and the 
several amounts duo to them, as mentioned 
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PESHAWAR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 163 op 1921. 
October 30, 1928. 

Present : — Mr. Pipon, J. C. 

ALI KHAN AND OTHERS— Defendants— 
Petitioners 

versus 

MALIK MAIDAN AND others— 
Plaintiffs —Respondents. 

Custom -Village sites^rroprietorst rights of— Vil- 
lage becoming town, effect of — Administrative aett 
declaring certain area to be tofotit effect of - Fre- 
sumption—Kulachi in Dera Ismatl Khan Uisiriet^ 
whether town— Evidence Act (I of 1972), s. 110. 

An adminiistrabive act inoludiog an area within 
the limits of a Manioipality or a Notided Area does 
not neoeasarily operate to destroy the pre-existing 
oharaoter of that area, and auoh adminiatrative act 
ta not in itself suffioient to make the area ao inolad- 
•d a sub'diviaion of a town ; bat such inolusiou is 
strong e/idenoe of the urban character of that 
area. fp. 559, ool. 2.] 

The faot that an area is urban immoveable prop, 
erty for purposes of pre-emption ia not in itself 
oonolusive proof that the village proprietary tenure 
of sites no longer exists in that area, but it doe.s 
give rise to a presumption to that efirot. [p. 568, 
ool. 2.] 

It is possible for an area in course of time com- 
pletely to change its oharaoter, and what was origin- 
ally a village may become a town. [p. 656, col. 2.J 

Where a village has become definitely and un- 
mistakeably a town, even the most shadowy title of 
a ground landlord may disappear altogether, leaving 
in operation the ordinary presumption that posses- 
sion of a site implies ownership of that site unless 
the contrary is proved- [p. 557, ool. 1.] 

Case law discussed. 

That portion of Kulachi which is within the City 
walls has become a town, [p- 557, ool. 1 ] 

Application for revision against the order o£ 
the Divisional Judge, Deraiat, dated the 30tb 
May 1921. 

Mr. Saad-ud-din Khan, K. B., for the Peti- 
tioners. 

Lala Boshan Lai, for the Respondents. 

JUDGMENT. —The material facts of this 
case are these. The plaintiff, Malik Maidan, is 


a Jat occupying two liouses in Kulachi, in the 
D. I. Khan District. He claims to be the 
owner both of the superstructure and of the 
sites of the houses. The first two defendants, 
Jamal Khan and Mat. Fatima, who is the 
widow of Jamal Khan’s brother Khanizaman, 
are members of the proprietary body of the 
Jafarzai section of the Gandapur tribe. They 
asserted a title of ownership in the sites of 
the two houses occupied by the plaintiff. By 
a deed of exchange, dated the 3rd of March 
1919 they transferred their alleged rights as 
gnound landlords to the remaining defendants, 
namely Hafiz Llmardaraz Khan, a leading 
member of the Gandapur tribe, and his sons. 
The plaintiff sued for a declaration that the 
first two defendants were not owners of the 
houses in question, that the transfer was null 
and void, and that it could not affect plain- 
tiff’s interest -It was admitted by the defen- 
dants that the plaintiff was the owner of the 
superstruotiu'o, but it was alleged that in the 
case of one house the permission of damal 
Khan as ground landlord had been obtained 
for the purchase of the materials, and that in 
the case of the other, thourh the plaintiff’s 
occupation was of old standing, the site bad 
originally been taken on loan from the ances- 
tors of -Jamal Khan. It was also alleged by 
the defendants that certain customary dues 
known as “ y/iY/pri ” had been realized from 
the plaintiff. The plaintiff has succeeded in 
obtaining the dcolaratjion sought for in the two 
Courts below. They have concurred in find- 
ing that ho has never paid any jhagri ” dues 
to any ground landlord, and that he is the 
owner not only of the superstructure, but of 
the sites of the houses. 

I do not intend to disturb the finding of fact 
that the plaintiff has never paid these dues. 
I have taken up this case on the Revisional 
side on the application of the defendants under 
section 84 (^) of the North-West Frontier 
Province Law and Justice Regulation on the 
ground that an important question of law 
and custom is involved. It is necessary to 
state clearly what this question is. It is 
contended before me by the defendant's Coun- 
sel that there has been a misconception in the 
Courts below of the real position to which the 
suit relates. He argues that, even if it be con- 
ceded that the plaintiff has a permanent right 
of residence in the houses with full powers 
to transfer, and that even if he pays no form 
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of rent or of ouBtomary dues, it is still impos- 
sible that he, a non-member of the Gandapur 
proprietary body, but a member of the class 
usually known as “ hamsaya^ can be a 
ground landlord as against the members of 
the Gandapur proprietary body. It is contend- 
ed that the proprietorship of a 'site, although 
it may be encumbered with every kind of 
privilege by the occupier, has, nevertheless, a 
certain ultimate value, such value at least 
which would attach to the right of reversion 
an case of abandonment. While it is an 
admitted principle of law arising from section 
110 of the Evidence Act that occupation of a 
site in a town raises a presumption of owner- 
ship, the learned Counsel contends that the 
area in which this house is situated is not a 
town, but a village, and that the decision of the 
case must hinge largely upon the determina- 
tion of this question. He quotes paragraphs 
223, 224, 236 and 238 of Kattigan*s Digest of 
Customary Law as showing that, in the case 
of a village site, the presumption is that a non- 
member of the proprietory body has not a 
right of ownership. He also points to numer- 
ous precedents in this Province for the same 
view. It is contended, on the other hand, by 
plaintiff 8 Counsel that; this aspect of the case 
was not specifically raised in the two Courts 
below, and that, in any case, Kulachi is a town 
in which the presumption created by section 
110 of the Evidence Act must necessarily 
apply, and that Kulachi is entirely removed 
from the conditions which govern the owner- 
ship of sites in agricultural villages. It 
appears to me necessary, therefore, as the 
question is one of considerable importance, to 
oome to a definite finding as to whether the 
area in which these houses are situated is a 
town or a village as affecting the presumption 
of site ownership. 

It is argued for the pi lintiff that we have 
in Kulachi all the usual features of a town. 
It has been declared a Notified Area under the 
Munio'pal Act and has the Headquarters of a 
Tahsil, a Police Station, an Anglo-vernacular 
Middle school , a masonry bazaar and a popu- 
lation of 10,000 (I see that the population 
according to the Census of 1921 is actually 
7,811.) Uaijadu Mai v. Nathu Bavi, (1) is quot- 
ed in this respect. I do not, however, attach 

(1) 61 P. R. 1907; 88 P. L. R. 1907 ; 108 P. W. R. 
1907. 


very muoh imporbanoe to the above features 
taken alone. So far as regards the argument 
based upon the oxistenoe of a Tahsil Head- 
quarters, Police vStation, a school and large 
population, there are undoubtedly areas in 
this Province which may boast of substantial- 
ly the same features, but which, nevertheless, 
may still be regarded as retaining the quality 
of villages. As regards the inclusion of Kulachi 
within the limits of a Notified Area, I have 
pointed out in a ruling published as J. R. 113 
in the case Sherali v. Kalandar Khan what 
I believe to be a sound view of the law, 
namely, that an administrative act including 
an area within the limits of the Munioipality 
(or Notified Area) does not necessarily operate 
bo destroy the pre-existing character of 
that area, and that suoh administrative action 
is not in itself sufficient to make the area 
so included a sub-division of a town ; but 
tha^, at the same time, the inclusion is strong 
evidence of the urban character of that area. 
The ruling quoted was on a question of pre- 
emption. It would, no doubt, be going too 
far to say that the fact that an area is urban 
immoveable property for purposes ofpremp- 
tion is in itself conclusive proof that the 
village proprietary tenure of sites no longer 
exists. At the same time, it may be stated 
with confidence that there is a presumption to 
this effect. Now, cases have been before the 
Courts in which pre-emption in Kulachi has 
beeu based solely upon the law governing 
urban immoveable property. I have been 
shown no oases in which the inhabited area 
of Kulachi has been treated, for purposes of 
pre-emption, as village immoveable property. 

A point which has nob been dealt with by 
bho two Courts below, but which has come to 
light during this revision, is tha^ a por- 
tion of Kulachi is enclosed by a City wall, but 
certain sections or Kirris^ as they are called, 
lie outside the wall. It is admitted that the 
present section, Kirri .Tafarzai, is one of the ses- 
tions which lie inside the wall. This point is 
material in considering one portion of the evi- 
dence. In the wajib’uUavz of the Settlement 
of 1878 a distinction is drawn between what 
is described as ** hhas qasba kiabidi ** and 
*'baqi kirrijat bairuni\ The wajib ul-arshe^m 
by the rather curiously worded clause “ Khas 
qasba ki ahahi inutaalaq dityani hai. Is men 
Kharid o-farokht*siamin wa makanat har ek ho 
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ihhtiyar hai,'* It continues : — **baqi hirrijat 
hairuni ki milkiyat mahkan darj ho kar 
mutallaq mal hkhi gai hai*\ Tlien follow cer- 
tain provisions which undoubtedly recognize at 
least some form of interest by ''mahkan\ 
(which evidently means the village proprietary 
body) in building sites. Among oth* r things 
it lays down that in case a building is destroy- 
ed and the owner of the building does not re- 
build it, the site shall beconsidered the prop- 
erty of the “TTia/ifcan”. It is contended by 
the defendants Counsel that this clause dis- 
closes a complete recognition of some interest 
in the sites by the proprietary body. Plain- 
tiff's Counsel, on the other hand, argues that 
all the provisions relating to the interest of 
the proprietary body in these sites are con- 
fined to the Kirris or sections which lie 
outside the walls of the town. An exa- 
mination of the document leaves no doubt 
in my mind that this latter view is the correct 
one. Tlie expression “ mutaalaq diwani ’* is 
certainly curious, and it is argued for the defen- 
dants that it cannot possibly be held to imply 
any thing affecting site ownership, for even in 
a purely village area disputes as to houses and 
sites would be a matter for Civil and not Be- 
venue Courts. 1 have not the least doubt, 
however, that there is, in this wajib-uUars, a 
very obvious attempt to lay down a clear dis- 
tinction between portions of the area. The 
interpretation of the words ** mutaalaq dtvuant* 
has already come before the Courts on a pre- 
vious occasion. In the appeal Ghulam Sar- 
war v. Tola Bam decided by the Divisional 
Court. Dorajat, on the 10th of October 1907. 
the Divisional Judge, Mr. Bolton, remarked : - 
Kulachi is a qasha and not a village, and under 
Battigan’s Customary Law (paragraph) 236 the 
sites in qasha are presumed to belong to the 
owners of houses existing thereon. Bespon- 
dents are admitted to have been the owners of 
the buildings on this site. Moreover, in the 
papers the Kulachi site is entered as 
‘ cdfadi deh mutaalaq dtwani ' which is in- 
terpreted as meaning that “ the occupiers 
own their sites/* It may be admitted 
that the words quoted, as they stand, do not, 
in themselves and taken alone, necessarily 
bear the interpretation which has been put 
upon them. I consider, however that the con- 
text completely demonstrates the fact that, so 
far as the wajih-ul-arz is concerned, the condi- 
tions which wore laid down respecting the 


ownership of sites in Kirris outside the town 
wall, were intended nob to apply to the town 
inside the wall, and I think that it is difficult 
to put any other construction upon the docu- 
ment. There are other revenue documents 
which have been referred to in this case. 
One is the “ wisaf handohast of 1878, In 
this the ownership of the whole site is describ- 
ed as ** ahadi deh muttalaq diwani,** and 
the cultivating column shows ** maqhuza ba- 
shindagan deh/* There then follows an expla- 
nation to the following effect : — “No record 
has been prepared by houses, regarding posses- 
sion, etc., between occupants of houses, nbr 
has any record of house rights been drawn up 
in the Settlement papers. Therefore, when 
any dispute of this kind is instituted, the Court 
will settle it by its own decision.'* This 
document does not materially assist the 
case. It is argued for the defendants that 
in it, at any rate, all sections of Kulachi are 
lumped together, and no distinction is drawn 
between those inside and those outside the 
City wall So far as this question is concern 
ed, more importance obviously attaches to the 
wajib’Ul-arz as the more detailed document. It 
is also argued for the defendants that the 
“ misal bandohast ” does contemplate some 
difference between owners and mere occupiers, 
but I am unable to see that it bears this con- 
struction, Another document on the record is 
the *'Khasra ahadi** of the present Settlement 
which was put in by the defendants in the 
Appellate Court only. Plaintiff’s Counsel has 
objected that the document was improperly 
admitted by the Appellate Court, as under O. 
XLI, r.27. Civil Procedure Code, a record of the 
reasons for admission was necessary, and that 
no reasons have been recorded. This conten- 
tion is undoubtedly correct, as the sole order 
on the record in this respect is “ to be attach- 
ed to the file.’* It may be as well, however, 
in these proceedings for me to consider briefly 
whether this document has any real bearing 
upon the case. It is one drawn up at the 
Settlement with a view to recording the rights 
in plots within the town or village sites 
which are actually cultivated. The defendant's 
Counsel lays stress on the entry of persons as 
cultivating tenants-at-will, the column of 
proprietorship merely showing ** ahadi deh/* 
In one case the son off the present plaintiff is 
shown as a tenant-at-will of this charaoter. 
It is contended that such tenants must 
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neoessarily be benants of some persons and 
that, therefore, the expression “ ahadi deh 
when used in the column of ownership, implies 
a recognition of the existence of tlie original 
proprietary body of the tribe, or of branches 
of that proprietary body as ground landlords 
of the area covered by a village. As this 
record was nob produced in the trial Court 
and has been improperly admitted to the 
record of the Appellate Court, the plaintiffs has 
had no opportunity of producing evidence in 
respect of particular entries. I do not con* 
sider, however, that it is necessary for me to 
direct any further inquiry upon this point. Its 
value as showing that persons cultivating land 
are necessarily tenants of the proprietary body 
as general ground landlords is not very great. 
There must necessarily be some origin, how- 
ever remote, for the ownership of sites. It 
seems to me quite possible to recognize that, 
in the case of cultivated plots, the title to the 
site may still vest in tiie original proprie- 
tary body without necessarily affecting the 
question of the title to the sites of house 
property at all. Owing to the document 
not having been produced in the ffrst instance, 
there is no possibilty of identifiying each of 
the cultivated plots or of discovering how and 
when the recorded tenant came into occupa- 
tion. 

Other evidence, however, besides the docu- 
ments referred to above, is relied upon by the 
defendants in support of their position. It is 
contended that, if it can be shown that at 
some period the title to the proprietary body 
in building sites has been recognized, this 
right, in however latteiiuatod or encumbered 
state it may now exist, cannot possibly be ex- 
tinguished altogether. The learned Counsel 
for the defendants has called attention to the 
case of the village of Serai Saleh in the Haz- 
ara District. In a published ruling of this 
Court, J. B. 96 of 1917, it was found that the 
occupiers of houses in Serai Saleh had rent- 
free rights of residence with unrestricted rights 
of transfer. It was held, nevertheless, in a 
recent appeal before this Court decided on the 
31st of July 1923 by Mr. Fraser as Judicial 
Commissioner (Civil Appeal 105 of 1921, Muha, 
Farid Khan v. Bam Kishan (2) that, in spite 
of all these encumbrances, the proprietary body 
of Serai Saleh had, nevertheless, an ultimate 
right of reversion to sites in the case of a 
widow holding a limited interest who had 


made an invalid alienation. Certain cases are 
then referred to as showing that in Kulaohi 
also some interest by the proprietary body has 
been recognized. The first of these is Bahhti- 
yar Khan v. IsJiar and Mangu^ etc,, decid- 
ed by the Extra Assistant Commissioner D. I. 
Khan on the 22nd of February 1857. The case 
related to the section Kirri Jafarzai with which 
we are now concerned. It was settled in that 
case by arbitration that the site belonged to 
the plaintiff and that the Hindu occupiers were 
owners of the superstructure, paying l-as cus- 
tomary due on every marriage or male birth. 
This appears to be the same due as is now des- 
cribed as jh yjrh\ though the latter word is 
not actually used in the c^e. Anotlier case 
is one decided by the Deputy Commissioner. 
D. 1. Khan on the 30th of September 1861, in 
which it was held that the site belonged to a 
branch of the Gandapur tribe, and that the 
occupier had rights of residence only. The 
dispute referred to a house in Kirri Barakhel 
and not in Kirri Jafarzai, but the Barakhel 
Kirri is also inside the town wall and is said 
to be in the centre of the town. Another 
case is that of Mst, Gtdbibi, wife of Guldatl 
K/i/m, (a Gandapur proprietor) v. Chindan 
Khan and others decided by an Extra Assist- 
ant Commissioner on the 25th of May 1879, 
ragarding four vacant sites. It has not boon 
shown in what section the sistes wore situated. 
This case is, in my opinion, of some importance. 
The chimant alleged that she had been reali- 
zing “ jh ign " dues. The judgment refers to 
the similarity of the tenure of sites in Kulachi 
with that of residential plots in D. I. Khan 
and Loiah. In the case of D. I. Khan at* least 
it could not bo argued that there is any 
question of propriotership by an original agri- 
cultural body. The order recites that 
""jhagri" is very little realized, and either may 
be given or not given. It also contains the 
following words upon which great stress has 
been laid for the plaintiffs “ No rights of 
ownership in a house accrue to the person 
who receives ‘ jhagri ’ as against the person 
who gives it.’* It has been pointed out by 
defendants* Counsel that the trial Court in the 
present case remarked in its judgment that, 
if Jamal Khan or Hafiz Umardaraz Khan had 
been able to realize “ jliLUjri ” from one or two 
persons, this was duo to their iniluence as 
Raises and did not make the due one payable 
by the hixmsayas as a matter of right. It is 
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said, therefore, that realisation of ''jha^ri in 
some oases at least has been established. 
It is to meet this argument that the words 
which I have quoted above in the 1879 case 
are emphasized as showing that the payment 
of **jhagri,'* even if proved, has no connection 
with the ownership either of site or of super- 
structure. In my opinion these previously deci- 
ded cases show that, up to 1879 at least, the 
Gandapur proprietary body in the whole of 
Kulachi town had, from time to time, claimed 
an interest in sites occupied by buildings; that 
their claim was a shadowy one, but that from 
time to time they had succeeded in realizing 
certain dues from persons occupying houses, 
but that these realisations bore no direct rela> 
tion to the occupation of particular sites, and 
constituted mainly a general recognition of the 
power and influence of the original proprietors. 
It may be noted that there appears no instance 
later than 1879 of any general interest in sites 
by the Gandapur proprietors being judicially 
recognised. On the contrary, in the case deci- 
ded by the Divisional Court in 1917 and re- 
ferred to above, which related to the Barakhel 
Kirri in the centre of the enclosed town, it 
was very definitely contended that the Ganda- 
pur proprietors had the right of reversion 
in the site of a serai when the building ceased 
to be occupied by a serai, and it was equally 
definitely held that, as the site in question 
was in a town and not in a village, there was 
no such right of reversion. It is again urged for 
the defendants that one of the plaintiff s own 
witnesses, Allabyar, admitted in evidence that 
Jamal Khan was the owner of all unoccupied 
sites. This, no doubt, is important, but as I 
shall show below, I do not consider that the 
actual ownership of unoccupied sites necessarily 
proves that the ownership of occupied sites 
still vests in the proprietary body. Evidence 
has also been produced from the Registration 
records to show that the present transferror 
Jamal Khan has made various sales of sites in 
the Jafarzai section. One of these was in 1912 
and three in 1918. Here, again, it may be 
remarked that the ownership of a particular 
site does not necessarily prove a general pro- 
prietary interest in the whole area. We do not 
know how the title of particular sites was 
acquired and, even if it be conceded that it was 
derived from an original title held by the 
tribal proprietary body, this is not conclusive 
proof that a right of proprietorship still subsists 
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througbouti the whole area. It may further be 
said that it is difficult to distinguish between 
genuine transfers of actual property and com- 
paratively recent speculative attempts to reas- 
sert a title which in 1917 had been in one case 
judicially held to be non-existent. There is 
little doubt that the transfer in 1919, with 
which wo are now concerned, was in the nature 
of a pure speculation made with a view to 
re-asserting a title of this kind. 

The question which I have to determine is 
whether on the above evidence there is reason 
to hold that the case of Kulachi is parallel to 
that of Serai Saleh and whether, however 
attenuated the title of the proprietary body 
may be in sites of houses of which the super- 
structure is owned by the occupiers, there is 
at least some title existing. The question may 
be expressed, as I h^ve already expressed it, in 
another way, as one between the presumption 
arising from section 110 of the Evidence Act 
in the case of a town and the presumption aris- 
ing from established custom in the case of a 
village. It appears to me necessary in the first 
instance to recognize the fact that it is 
possible for an area in course of time com- 
pletely to change its character, and that 
what was originally a village may be- 
come a town. This has been fully recognized 
in the case-law on pre-emption. In respect 
of site ownership under paragraph 236 of 
Rattigan s Digest there are quoted under 
Exception (1) the following rulings of the 
Punjab Chief Court ; Kola Khan v. Sam (2), 
Bamji Das v. Damir Chand (3), Mewa 
Singh v. Bakam Ali (4) as showing that 
in villages that have grown into towns or 
qashas the proprietor of the house is held to 
be the proprietor of the site on which it is 
built. Although an examination of those 
rulings certainly shows that they hardly bear 
the construction which has been placed upon 
them, and that they relate rather to the ques- 
tion not of actual ownership, but of freedom to 
transfer rights of residence, 1 think, neverthe- 
less, that the principle that development into 
a town may even operate to destroy original 
rights of site ownership is one which must 
actually be recognized, and there seems to me 
evidence to show that t bis is what has occur- 
red in the town of Kulachi, so far at least as 

(2) 48 P. K. 1881. 
a) 9 P. B. 1882. 

4) 87 P. R. 1884. 
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regards the portion which is enclosed in the 
city wall. The relations between original 
ground landlords and occupiers of houses have 
passed through various stages in villages in this 
Province. In some oases original ground land- 
lords have been able to preserve a comparative- 
ly unencumbered title. In others they have 
preserved a right to customary dues without 
power of eviction. In others they can control 
transfers, though no rent is realized. In, e.g., 
Serai Saleh, practically nothing is left except 
an ultimate right of reversion in a rare contin- 
gency. There seems to me nothing inconsis- 
tent in recognizing that, where a village has 
become definitely and unmistakeably a town, 
oven the most shadowy title of a ground 
landlord may have disappeared altogether, 
leaving in operation the ordinary presump- 
tion that possosssion of a site implies owner- 
ship of that site unless the contrary is proved. 
A clear distinction must be made between the 
origin of the proprietary tenure of sites and 
its subsisting character. It seems to me 
difficult to accept the extreme contention 
that if, once such proprietorship can bo proved 
to have existed at all, nothing can prevent 
its surviving in some form or other. It further 
appears to me that the fact that unoccupied 
sites vest at the moment in members of the 
original proprietary body while it may be 
evidence of the origin of ownership of all sites, 
has no necessary effect upon the existing 
ownership of particular sites. There is every 
thing to show that the character of Kulachi, 
so far as regards the portion enclosed within 
the City wall, is wholly dissimilar from the 
character of a village such as Serai Saleh. 
It has at this moment all the characteristics 
which can be predicated of a town. It is a 
town for the purposes of pre emption, it is a 
town for the purposes of administration, and 
it has judicially been held to be a town for 
the purposes of the very question to which 
this suit relates, namely the rights of rever- 
sion in building sites. It would, no doubt, be 
perfectly open to a member of the proprietary 
body to show that he was the owner of any 
particular site, and even that he derived his 
title to that site from the original poprietary 
tenure existing at the foundation of the village. 
In a case, however, such as the present, where 
a member of the village proprietary body has 
not succeeded in proving a specific title to a 
specific plot, the presumption which must 


guide the Courts is that arising from section 110 
of the Evidence Act and not that arising from 
customary law, inasmuch as we are now deal- 
ing with a town and not with a village. It is 
perfectly possible that the original rights 
of the Gandapur proprietary body may still 
exist in respect of sites situated in the 
“ Kirris bairunjat,** or settlements outside 
the town wall. c?o far as regards those sections 
which are situated within the town wall, I 
hold that they constitute a town and not a 
village, and that no presumption of title, 
attenuated or otherwise, to the ownership of a 
particular site can be admitted as overriding 
the general presumption which arises under 
section 110 of the Evidence Act from the rent- 
free possession of a bouse in a town, and that 
the latter presumption covers the site as well 
as the superstructure. 

The present case turns wholly upon the 
presumption of site ownership. There is 
nothing proved, except that*presumption, which 
would bar the plaintitf from obtaining a 
declaratory decree affecting his ownership of 
the site as well as the superstructure. In 
view of my finding that the presumption in 
this area is that the owner of the house is 
also owner of the site, I consider that the 
decree was rightly passed. I, therefore, dismiss 
this application for revision with costs. 

z. K. Application dismiised . 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 176 op 1922. 

February 18, 1924. 

Present Mr. Justice Newbould and 
Mr. Justice Ghosh. 

MADAN MOHAN BURMAN and another 
— C L AiMANTS — A ppellants 

versus 

THE SECRETARY OF STA'FE FOR 
INDIA IN council -opposite 
Party —Respondent. 

Calcutta Improvcmc^U Appeals Act {l9ll)^Market 
value of land^Evidefice^Prtce paid in sales of land 
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--Previoui decision in Land AcquisiUon oases^Prics 
of land mth huildings^Belevancy, 

In aflfleBBing the markdt-valae of a p!eoa of land 
the prtoe pjid in other tranaaoiione relating to land 
in the neighboarhood ia admiBsibla in evidenoe, as 
previoQfl deoiaions in Land Aoqaiaition oaaea ace re^ 
levant in a aubaequent oaae where the market-value 
of lands in the same neighbourhood is in issue. 

Secretary of State for Lidia v. India Oe^ieral 
Steam Navigation and Railway Co., 4 Ind. Gas. 448 ; 
36 0 967 ; 10 0. L. J. 381 ; 11 Bom. L. R. 1197 ; 14 
0 W. N. 184 ; 19 M. L. J. 646 ; 86 I. A. 900 (P. 0.), 
followed. 

In determining the value of a piece of land, the 
evidence aa to the sale of land with a building there- 
on ia not inadmisaible. 

Appeal against the deroee of the President, 
Calcutta Improvement Tribunal, dated the 
28th February 1922. 

Babus Proms Chandra Mitter, Charu Chandra 
Biswas and Manindra Kunvar Bose, for the 
Appellants. 

Babus Dwarkanath Ckakrabrurtty and 
Surendranath Guha, for the Respondent. 

JUDGMENT. — This is an appeal under 
the Calcutta Improvement Appeals Act, 1911, 
against the decision of the Calcutta Improve- 
ment Tribunal awarding compensation for 
land that has been acquired in connection 
with the operation of the Calcutta Improve- 
ment Trust. The President of the Tribunal 
held that the amount of compensation to be 
awarded in respect of the market-value of the 
land should be calculated at the rate of 
Rs. 6,500 per cottah. The two assessors held 
that the market-value should be taken as 
Rs. 7,000 per cottah, and the award was made 
in accordance with the opinion of the 
majority. 

The claimant has appealed and the point of 
law pressed before us is that certain evidence 
was wrongly excluded. The learned Presi- 
dent whose decision on points of law at the 
trial is binding on the assessors refused 
to allow the claimant to adduce evidence 
about the amount of compensation awarded to 
him in respect of the set back and the 
compensation awarded in respect of the 


acquisition of Premises Nos. 161, 162 and 
163, Machuabazar Street, and No. 1, Upper 
Ghitpur Road. The reason he gave was that 
in those oases the awards were made as the 
result of decisions given by the Civil Court in 
Judicial proceedings, and he held that the 
juhgments were inadmissible under the provi- 
sions of the Indian Evidence Act relating to 
judgments and orders. We are unable to 
agree with him on this point. In assessing 
the market-value of a piece of land the price 
paid in other transactions relating to land in 
the neighbourhood must be of some value. 
What its value is it is for the Court of fact to 
determine ; but we hold that it cannot be re- 
jected as inadmissible on the ground given in 
the judgment of the learned President. For the 
view we take we have the authority of the 
Judicial Committee of the Privy Council in* 
the case of Secretary of State for India v, 
India General Steam Navigation and BaiU 
way Go. (1). In that case certain judgments 
of the High Court in other proceedings were 
relied on by the claimant. It was argued 
on behalf of the appellant to the Judicial 
Committee that these judgments were not 
evidence of the value of the land in dispute. 
Their Lordships, after stating in their judgment 
that the High Court in a very careful judg- 
ment had revised the earlier awardsi dismissed 
the appeal, holding that no question of principle 
was involved in it. There cannot be a clearer 
authority that previous decisions in Land 
Acquisition cases are relevant in a subsequent 
case where the market-value of lands in the 
same neighbourhood is in issue. 

Another piece of evidence which we bold 
has been wrongly rejected is Ex. 13 ; that 
relates to the sale of a piece of land in the 
neighbourhood in which there was a pitcca 
building. We are unable to understand why 
this should not be relevant. It may be 
difficult to determine the value of the land 
apart from the building, but it is not neces- 
sarily so, and the claimant is entitled to put 
this evidence before the Court and ask tne 
Tribunal, on a oonsideration of the evidence, 
to decide what portion of the purchase 
price represented the value of the land 
then sold. In rejecting this evidence the 
learned President referred to a decision 

(1) 4 Ind. Oaa. 448 ; 36 0. 967 ; IC 0. L. J. 981 : 11 
Bom. L. R. 1197; 14 0. W. N. 134 ; 19 M. L. J. 645 ; 
86 1. A. 900 (P. a). 
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of this Court. The ease was not oited by him 
but we understand it to be the judgment of 
a Division Bench of this Court in the case 
of Manindra Chunder Nandi v. The Secretary 
of State for India (2). But an exami- 
nation of the judgment in that case shows 
that no such principle was laid down as that 
in valuing waste land the evidence as to the 
sale of land with a building thereon was in- 
admissible. What was held in that case was 
that certain questions set out in the report 
were rightly disallowed. None of these 
questions relate to a sale of land with buildings 
thereon. So far as that ruling asserts any 
principle, it follows the case of Harish Chandra 
Neogu v. The Secretary of State for India (3), 
and there also we find nothing to support the 
decision of the learned President. 

The learned Government pleader was un- 
able to support the decision of the learned Pre- 
ludent as being correct in law. His contention 
was that the learned President s language was 
inaourrato and that, when he spoke of inad- 
missible evidence he meant evidence tliat was 
of no value. But we must interpret the judg- 
ment according to the plain meaning of the 
words used. It was further contended that 
we should not interfere because the claimant 
had been in no way prejudiced by the exclu- 
sion of this evidence. iSitting as a Court of 
Appeal, with our powers so limited that we 
cannot consider the evidence on the facts, 
we are unable to say that the claimant 
has not been prejudiced. It is pointed 
out that the majority of the Tribunal held 
that the land would be normally worth at 
least Bs. 9,000 per cottah and that this in 
itself shows that their award was unaffec- 
ted by the exclusion of this evidence. But 
we are unable to say that if this evidence 
had been considered by them they might not 
have put the normal value at a higher figure 
than Bs. 9,000 and the actual value higher 
than Bs. 7,000 per cottaK 

We must, therefore, allow this appeal, we 
set aside the award of the Tribunal and 
direct that the reference bo re-heard after 
admitting the evidence which we hold to be 
wrongly excluded. 

(S) 98 Ind. Oas. 419: 18 0. W. N. 884; 41 0. 967. 

(8) 11 0. W. N. 876. 


The appellants will get their costs of this 
appeal from the respondent. The costs in 
the lower Court both before and after remand 
will be at the discretion of that Court, 
s. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 164, 165 and 
166 OF 1921. 

January 30, 1924. 

Present i — Mr. Justice Lindsay and Mr. 
Justice Byves. 

Bahu KANHAYA LAL -Plaintiff 
—Appellant 

versus 

HIS HIGHNESS THE MAHABAJA SBI 

PBABHU NABAIN SINGH BAHADUR 
AND ANOTHER— Defendants— 
Respondents. 

Civil Procedure Code (Act V o/1908), <3.88,87, 
applicability of ^ Agra Tenancy Act ill of 1901), 

B 166 — Suit against Rulit^g Chief as co. sharer Pro~ 
perty in suit outside State territory— Suit ^ whether 
maintainable without consent of Ooverument^ 

Tbe proviaioDs of pb. 88 to 87 of the Cede of Civil 
Procedure apply to Buits under the Agra Tenancy 
Act. [p. 660, ool 1.] 

The fact that 1 Ruling Chief may own immove- 
able property within the limits of Britii^h lodia and 
outaide hU own State terricoriee, dees not entitle the 
Courts to treat him, with respect to the latter pro- 
perty, aa an ordinary private oitizon. [p. 561, ool. 1.] 

Second Appeal from the decree of the Dis- 
trict Judge of Allahabad, dated Ist November 
1920. 

Mr. Narayan Prasad Asthana, for the Ap- 
pellant. 

Mr. Kamitda Prasad, for the Respondents. 

Judgment.— These three second appeals 
have arisen out of suits for profits under sec- 
tiou 166 of the Tenancy Act. The property 
ip respect of which the profits were claimed is 



660 INDIAN OASES [1924 

KAMHATA LAL V. HIS HIHUMBSS THB MAHABAJA SBI FBABHU NABAIK BISOH BAHABUB 


situated in the Allahabad District and it is ad- 
mittcd that His Highness the Maharaja of 
Benares is one of the co-sharers in each of the 
villages in respect of which these suits for pro- 
fits were brought. 

His Highness the Maharaja was made a de- 
fendant in each of the three suits and as 
against him both the Courts below have dis- 
missed all the suits on the ground that no 
decrees could be passed against His Highness 
on the ground that the consent of Government 
had not been obtained to the institution of the 
suits against him. In other words, the Courts 
below applied the provisions of section 86 of 
the Code of Civil Procedure. 

We have now before us three second 
appeals in which the plaintiff challenges 
the correctness of the decision of the 
Courts below. The case for the appellant 
(the appellant is the same in all three cases) 
is that, the Courts below were wrong in 
holding that, so far as these suits were con- 
cerned, the Maharaja was not liable to be sued 
without the previous consent of Government 
being obtained. 

There can be no doubt whatever that His 
Highness is a Kuling Chief. We have before 
us the Treaty or Instrument of Transfer 
which was executed when the dignity of a 
Baling Chief was conferred upon His Highness 
by the British Government. 

The first clause of this Instrument declares 
that His Highness shall be the Ruling Chief 
of Benares from the first day of April 1911. 

There can be no doubt that, so far as suits 
under section 165 of the Agra Tenancy Act 
are concerned, the provisions of the Code of 
Civil Procedure apply, as laid down in Chap- 
ter 13 of the Agra Tenancy Act lU. P. Act II 
of 1901), and a reference to the Chapter will 
show that the provisions of Chapter 28 of the 
old Code of Civil Procedure, Act XIV of 1882, 
were applicable in their full force to all suits 
and other proceedings under the Agra Tenancy 
Act. It follows, therefore, that theiprovi- 
sioDS of sections 83 to 87 of the present Code 
of Civil Procedure apply to suits under 
the Tenancy Act. 

It, therefore, cannot be doubted that it was 
competent to His Highness the Maharaja in 
these suits to plead that he was not liable to 
be sued without the previous consent of the 


Governor-General in Council or of any other 
authority to whom the power of granting such 
consent has been delegated under section 86. 

The matter would be perfectly clear except 
for one provision which is to be found in the 
Instrument of Transfer by which His Highness 
was constituted a Baling Chief. Clause 26 of 
this Instrumeot provides in the first instance, 
that the right to repeal or amend in any 
way and at any time Bengal Begulation VII 
of 1828 or any other Begulation or Law in 
virtue of which the Baja of Benares enjoys 
any special privileges within the Pergana of 
Kaswar Baja which heretofore was included 
in the family domains but is excluded from the 
State of Benares constituted by this Instru- 
ment, is hereby expressly reserved to the 
Lieutenant-Governor of the United Provinces 
of Agra and Oudh. So far as this part of clause 
26 is concerned, it clearly reserves a right to 
the Lieutenant-Governor of the United Pro- 
vinces to withdraw from the Maharaja any 
special privileges which ho had hitherto en- 
joyed in the Perejamh of Kaswar Baja. Attach- 
ed to this clause 26 there is a declaration 
which runs as follows:— 

** Within the other estates now in posses- 
sion of His Highness which are outside the 
iStateof Benares, he shall oontinuo to have 
the status and responsibilities of a land- 
holder under the ordinary law and within the 
Perganah of Kaswar Baja he shall assume 
that status and those responsibilities.” 

Wo may observe here that by U. P. Act 
No. VI of 1916 Begulation 7 of 1828 was re- 
pealed and the provisions of the Agra Tenancy 
Act and the United Provinces Land Be venue 
Act were made applicable in their entirety 
to ail the property of the Maharaja situated in 
Perganah Kaswar Baja. 

Mr. Narain Prasad who appears for the ap- 
pellent here argues that, on the language of 
this concluding portion of clause 26, the Maha- 
raja in these suits is not entitled to raise the 
plea that he has the status of a Buling Chief 
and is, therefore, only liable to be sued in case 
the sanction of the Government has been ob- 
tained. 

It is contended that this language properly 
interpreted means that, with respect to all 
lands situated outside the State of Benares, the 
Maharaja has waived bis right to plead bis 
status as a Baling Chief and is subject to all 
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the respoQfliibilities and liabilities of a land- 
holder under the ordinary law. 

It is difficult to asoertain what is the correct 
meaning of this provision and it was in view 
of this difficulty of interpretation that the 
learned Judge of this Court before whom this 
case came in the hrst instance referred it for 
consideration by a Bench. 

We are not, however, disposed to accept the 
plea of the appellant that the language of the 
concluding portion of clause 26 indicates that 
His Highness the Maharaja intended to waive 
any right to plead his status as a Buling 
Chief in the case of suits which were brought 
against him in respect of property held by 
him in British India. 

We think that, with respect to his liability 
to be sued in British India, it would be diffi- 
cult to invest His Highness with a dual per- 
sonality (l) that of a Buling Chief, and (2) 
that of an ordinary citizen. 

Clearly, section 86 of the Code of Civil 
Procedure contemplates the case of a Buling 
Chief being sued with respect to interests 
which he has outside his own territory and 
within the limits of British India, and it 
seems to us that the fact that a Buling Chief 
may own immoveable property within the 
limits of British India and outside his own 
State territories does not entitle the Courts 
to treat him with respect to the latter property 
as an ordinary private citizen. That mean- 
ing certainly could not be attached to the lan- 
guage of section 86 of the Act. If we look at 
sub-section (3) of section 86 we 6nd that no 
Buling Chief is liable to arrest under the Code, 
and, further, except with the consent of 
the Governer-General in Council, certified as 
aforesaid, no decree can be executed against 
the property of a Buling Chief. 

If we were to accept this argument and 
treat His Highness as having two personalities 
in the eye of the law, we should be obliged 
to bold that in bis capacity as a private citizen 
he would be liable to arrest under the terms 
of sub-section (3) of section 86. We can hard- 
ly think that the language of section 86 con- 
tetnplates a oontigency of this kind and we are, 
therefore, of opinion that His Highness being 
undoubtedly a Buling Chief was entitled in 
these suits to claim the benefit of section 86. 
We do not think we ought to hold that clause 
I 0-.7X 


26 of the Instrument of Transfer operates in 
the manner contended for by the learned 
Counsel for the appellant in these oases. 

Admittedly, the suits with which we are now 
concerned do not fall wichin the purview of 
sub-section (6) of section 86. In the class of 
suits indicated in this sub-section no consent 
of course is necessary, but these suits were not 
suits brought by a tenant of immoveable prop- 
erty against His Highness the Maharaja as 
land-holder. They were, as we have stated, 
suits, brought by one co-sharer as against His 
Highness in his capacity as a co-sharer. 

We hold, therefore, that His Highness was 
entitled to take the benefit of section 86 and to 
plead in bar of the suits the want of consent 
of the Governor-General in Council. In our 
opinion the appeals wore rightly decided. We 
dismiss these appeals accordingly with costs 
including in this Court foes on the higher 
scale. 

s. D. Appeals dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1987 of 1923. 

February 6, 1924. 

Present : — Mr. Justice Moti Sagar. 

FAIZ MUHAMMAD -Plaintiff- 
Appellant 
versus 

Tj AT IF— Defendant— Bh spondent. 

Einementi^BevcraYkce of temments^Implied gram 
^Equity, justice and good coiisctence. 

Where a person grants a portion of his property 
reservlog a portion to himself, he grants with It all 
the easemeote and quasi easements, which had been 
formerely used, over the part reserved, by the part 
granted and which are neoesaary to the reasonable 
enjoyment of the part granted. 

Attar Sinqfs v Jowahir LaU 60 P.R. 1888 followed. 

The doctrine of Implied grant of eaeementa on 
eevetanoe of tenements is In aoeord with Justice, 
equity and good conscience. 
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Second Appeal from the decree of the Senior 
Subordinate Judge, Rohtak, dated the 27th 
June 11)23 

Mr, Shamair Ghand, for the Appellant. 

Lala Jagan Naiht for the Respondent. 

JUDGMENT . — The facts of the case out 
of which this second appeal has arisen are 
simple enough, and the only question for 
determination is, whether the plaintiffs are 
entitled to the use of a certain staircase by 
which a certain shop owned by them in the 
town of Rohtak is bounded on the North. The 
shop originally belonged to the defendant and 
was admittedly transferred to the plaintiffs 
by a registered deed of sale, dated the 4th of 
July 1922. The plaintiff's case is that when 
the shop was transferred the right of user in 
the staircase was also transferred, and that 
the defendant has no right to restrain them 
from making use of the same. The defendant, 
on the other hand, denies having parted with 
any rights in the staircase, and contends that 
the plaintiffs have no right to maintain this 
suit. The trial Court found in favour of the 
plaintiff but the learned Senior Sub-Judge 
came to a contrary conclusion and dismissed 
the suit. 

The plaintiff has now come up in second 
appeal to this Court, and it I’as been urged on 
his behalf that the learned Senior Sub- Judge 
has taken an entirely erroneous view of the 
matter, and that the sale-deed executed by the 
defendant in their favour has been wholly 
misconstrued. After hearing the learned 
Counsel on both sides, I am of opinion that 
this contention is well founded and must pre- 
vail. The staircase has, all along, been used 
as a means of access to the upper storey of the 
shop and unless the right of its user was 
expressly reserved by the sale-deed, it must be 
presumed that there was an implied grant of 
the same when the shop to which that right 
was appurtenant was transferred in bis 
favour. It is well settled that where a person 
grants a portion of his land, reserving a por- 
tion to himself, he grants with it all the ease- 
ments and quasi easements, which had been 
formerly used, over the part reserved, by the 
part granted, and which were necessary there- 
to. 

In Attar Singh v. Jowahir Lai (1), it has 


been laid down that on the grant, by an owner 
of a tenement, of part of that tenement, as it 
is then used and enjoyed, the grantee of the 
part will acquire all those easements which are 
necessary to the reasonable enjoyment of 
the tenement granted. The doctrine of im- 
plied grant of easements upon severance of 
tenements is in accord with justice, equity, 
and good oonsclonoe, and there can be no doubt 
that it would be most imequitable to hold 
that, though the shop and the upper storey 
were transferred to the plaintiff, the means 
of access to the upper storey was withheld 
and not transferred. 

Apart from the question of an implied grant, 
however, I am of opinion that the right of 
user in the staircase was expressly transferred 
to the plaintiff by the deed of sale executed 
by the defendant in his favour. The deed 
recites that the shop had been transferred 
to the plaintiff with all its appurtenant 
rights. The important words are: — dukm 
mazkura hala komaijumla haq haquq dakhli 
wa kharji wa haq amad-o-raft wa asaish 
wa mori wa parnala wa jumla haqhaquq balai 
manzil wa malba har kismi manzil zerin wa> 
manzil halai wa farokht kardiya. These 
words, in my opinion, clearly indicate that 
the right of user in the staircase, which was 
necessary for a reasonable enjoyment of the 
building transferred had also been transferred. 
In my opinion, tho learned Judge of the 
Court below has not properly construed the 
deed of sale, and the appeal must, therefore, 
succeed. 

I accept the appeal and decree the plaintiff's 
suit with costs throughout. 

z. K. Appeal accepted. 


(1) 60 P. R. 1888 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1216 op 1922. 

January 29, 1924. 

Present : — Mr. Justice Kanhaiya Lai. 

DURGA PRASAD— Defendant 
—Appellant 

versus 

LAOHMl NARAIN— PIjAINTIPF— 
Respondent 

Eastmcfita Act (V o/lb8v), ?8, 83, ^b^hlxieni o] 
iiastmt'ut — Mode of enjoyment how fixed— Titght to 
light and air^Damagct when bubUantiaL 

The mode of enjoyment of an easement must be 
fixed with reference to the purpose for which the 
right was acquired, [p. 5G3. col- 

Where the easement disturbed is a right to the free 
passage of light passing to the openings in a houses 
no damage is considered substantial within the mean- 
ing of ss. 33 and 85 of the Easements Act, unless it 
materially diminishes the value of the dominant 
heritage and interferes materially with the physical 
comfort of the plaiutifi or prevents him from carrying 
on his accustomed business in the dominant heritage 
as he might have done previous to the disturbance. 

[p. 664, col. 1.] 

Each case of an alleged disturbance of an easement 
of light and air must be decided on its own facts. 

[p. 564, col- 2.J 

Where the defendant constructed his wall in 
such a manner as to block a window in the plaintifi's 
verandah which opened towards the defendant's land 
and the plaintiff sued for the demolition of the 
wall : 

Heidi that the obstruction of the window did 
not, in the oiroumetanoes of the case, involve any 
material interference with the access of light and 
air, and the plaintiff was not entitled to any relief. 

[p. 564, col. 1.] 

Second appeal from the decree of the Dis- 
trict Judge of Cawnpore, dated the 2ad May 
1922. 

Dr. if. Katju and Mr. H, K, Kauh for 
the Appellant. 

Mr. G. TF . Dillon^ for the Bespondent. 
JUDGMENT. -The question for consider- 
ation in this case is, whether the defendant 
was entitled to construct his wall in such a 
manner as to block a window in the verandah 
of the plaintiff which opened towards the 
land of the defendant. The window had been 
in existence for more than twenty years. The 
Court of first instance refused to direct the 
demolition of the wall by which the window 


was blocked, holding that the construction 
had not had the effect of materially interfer- 
ing with the access of light and air to the 
verandah of the plaintiff. The lower Appellate 
Court, however, thought that as the effect of 
the construction of the wall was to block the 
window entirely, the plaintiff was entitled to 
have the obstruction removed in order that 
the access of light and air through the window 
might remain unaffected. In doing so, 
it disregarded the conditions of the local- 
ity, inasmuch as the verandah of the 
plaintiff had sufficient access of light and air 
from the other sides and the blocking up of 
the window had made no difference whatso- 
ever to the light and air which was obtainable 
to the verandah of the plaintiff otherwise. 

Section 28 of the Indian Easements Act lays 
down that the extent of an esasement, other 
than an easement of necessity, and the mode 
of its enjoyment must bo fixed with reference 
to the purpose for which the right was 
acquired. The verandah in question has 
got a street in front, from which any amount 
of light and air can bo obtained. It has got 
three or four doors behind and a window on 
the north, which would help the passage of 
air from ono end of the verandah to another. 
The window in dispute was on the south and 
its obstruction cannot possibly involve a 
material interference with the access of light 
and air, so as to entitle the plaintiff to claim 
that it should be restored to its 
original condition. 

The lower Appellate Court refers to the deci- 
sion in Khunnt Lai v. Kundan Bihi (1), but it 
is possible that the circumstances of that case 
may have justified an order for the removal 
of the obstruction. Section 35 of the Indian 
Easements Act lays down that, subject to the 
provisions of the Specific Relief Act of 1877, 
an injunction may be granted to restrain the 
disturbance of an casement, if an easement is 
actually disturbed, when compensation for 
such disturbance might be recovered; and 
section 33 of the same Act declares that the 
owner or occupier of a dominant heritage can 
institute a suit for compensation for the distur- 
bance of the easement where the disturbance 
has actually caused a substantial damage to 
the plaintiff. Where the easomont disturbed 

(1) 29 A. 67X; A, W. N. 1907, 176 ; 4 A. L. J. 477. 
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is a right to the free passage ol light, passing 
to the openings in a house, no damage is 
considered substantial within the meaning 
of sections 83 and 35, unless it materially 
diminishes the value of the dominant heritage 
and interferes materially with the physical 
comfort of the plaintiff or prevents him from 
carrying on his accustomed business in the 
dominant heritage as beneffcially as he might 
have done previous to the disturbance. 

In Peter Charles Ernest Paul v. William 
Bohinson (2) their Lordships of the Privy 
Council, referring to the case of Colls v. The 
Home and Colonial stores Limited (3), pointed 
out that the legal test in such an action was 
whether the obstruction complained of was a 
nuisance or whether the owner of the domin- 
ant tenementiwas getting the uninterrupted 
access through his ancient windows of a quan- 
tity of light, the measure of which was what 
was required for the ordinary purposes of 
inhabitancy or business of the tenement 
according to the ordinary notions of mankind. 

In Gajadhar v. Kishon Lai (4j, it was 
similarly held that the owner of a dominant 
tenement was entitled to an injunction except 
in such cases where he would be entitled to 
recover damages; or, in other words, whore the 
disturbance in equity caused substantial dam- 
ages to the plaintiff of the kind referred to in 
the explanation appended to section 33 of the 
Indian Easement Act. 

The plaintiff has, therefore, no absolute 
right to protect his window against obstruc- 
tion. He has a right to the access of sufficient 
light and air through his window, but if there 
is already a sufficient access of light and air 
to bis house through the other openings 
therein and the obstruction caused to the 
window does not materially or in any measure 
interfere with the sufficiency of the access of 
such light and air, the plaintiff is not entitled 
to any relief. 

The lower Appellate Court has omitted to 
had whether the obstruction of the window 

(3) 24 Ind. Cas. 800 ; 42 0. 46 ; 18 0. W. N. 938 ; 
27 M. L J. 117 ; 1 L. W. 661 ; 16 Bl. L. T. 201 ; 
(1914) M. W. N. 681 ; 12 A. h. J. 1166 ; 16 Bom. L. 
K. 803 ; 20 0. L. J. 863; 41 I. A 180 (P. 0.). 

(8) (1904) A. a 179 ; 73 L. J. Oh. 484 ; 68 W. B. 
80 ; 90 L. T. 687 ; 20 T. L. R. 476. 

(4) 98 led. Cas. 962 ; 18 A. L. J. 885. 


had the effect of materially interfering 
with the access of light and air to the veran- 
dah of the plaintiff or not, but the learned 
Munsif who inspected the locality points 
out that the verandah of the plaintiff is 
quite open in front, that is on the western 
side, where there is an open space forming the 
ground of the Pokhrayan market, that there 
is another window on the northern side and 
that there are some doors on the eastern side 
opening into the sitting-room of the plaintiff 
which bring in an abundant supply of light 
and air to the verandah. In fact, according to 
the map attached to the plaint, there is a 
street in front of the verandah and the plaint- 
iff does not really suffer any injury by the 
blocking up of the window. Each case of an 
alleged disturbance of an easement of light 
and air must be decided on its own facts. On 
the facts disclosed in the present case the 
plaintiff is not entitled to any relief, as he has 
suffered no real injury. The appeal is, there- 
fore, allowed and the claim of the plaintiff for 
the demolition of the wall, blocking up the 
window in question, is dismissed with costs 
here and hitherto. 

s. D. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 133 op 1922. 

December 5, 1923. 

Present Mr. Justice Philips, and 
Mr. Justice Venkatasubba Bao. 

KAUNA PANIKKAR AND OTHERS— 
Appellants 
versus 

NANOHAN AND OTHERS— Respondents. 

LimitatioH Act {I2C oj 1908), Sch. I, Arts. 41, 91, 144 
^Malabar Law^lid^tyvsd^Alienatioti by karnavan— 
Suit to receiver property, form of •^Limitation. 

The members of a Malabar Ta/rwad need not ana 
to set aside an invalid alienailoo by the Kamavan 
but can sue to recover ^ssession on tha strength of 
title and it makes no diflerenoe that the Kamavan 
purported to act not only as Kamavan bnt also as 
gnaidlan of tlie minor members ol the family. 
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Baoh a saifc is governed neither by Artfole 44> nor 
by Article 91, but by Article 144 o! Sobedule I to the 
Limitation Act. 

Chandu v Katnbi, 9 M. 208 ; 3 Ind. Deo. (N. S.) 
642 ; Unni v* Kunchi Amma, 14 M. 26 ; 5 Ind. Deo. 
(N. 8.) 19 ; Chappati v. Parw, 16 Ind. Gaa. 687 ; 87 

M. 420 ; 18 M. 1j. T. 118 ; Kowuri Thirupathi Baju 
V. Kowuri 'Vonkaiaraya% 40 Ind. Gas. 418 : Qanesa 
Aiyar v. Amirthasamt Odayar, 44 Ind. Gas. t05 ; 
(1918) M. w. N. 892 ; 23 M. L. T. 246 ; Cliingacham 
Vittil Sankaran Nair v. Chingachafn Viitil Gopala 
Menum, 80 M. 18 ; l M. L. T. 412, relied on. 

Appeal from the decree of the Subordinate 
Judge, South Malabar, at Palghat, dated the 
3lBt December 1921. 

Messrs. C. W Ananihi Krishna Aiyar and 
C, y. Mahadeva Iyer, for the Appellants. 

Messrs. T, li. Ramachandra Iyer and 

N. B. Lakshrnana Iyer, for the Respondents. 

JUDGMENT -It has been held in 
Chandu v. Kambi{l), Unni v. Kunchi Amma{2), 
and followed in Ghappan v. Paru (3), that the 
members of a tarwad need not sue to set aside 
an alienation by the Karnavan but can sue to 
recover possession on the strength of title. In 
the latter case, one ground for the decision 
was that the alienation though not binding on 
the tarwad might be binding on the Karnavan, 
In* this view Article 91 of the Indian Limitation 
Act would not be applicable to the present 
case, but it is argued that, inasmuch as the 
Karnavan purported to execute the document 
not only as Karnavathi, but also as guardian 
of the minor plaintiffs, consequently the 
members are parties to the document, and as 
such are bound to set it aside before recover- 
ing the property. But can it be said that 
minors are parties in that sense ? It has been 
held in the case of Hindu Mitakshara 
families that sons when minors are represent- 
ed in a document through their guardian, 
they need not set it aside. [Kowuri Thirupathi 
Baju V, Kowuri Venkataraju (4) and Qanesa 
Iyer v. Arnirthasami Odayar (5). The princi- 
ple that underlies the construction put forward 
by Mr. T. B. Bamachandra Aiyar is that 
parties are bound by their own acts until they 

(1) 9 M. 208 : 8 iDd. Deo. (N B.) 642. 

(3) 14 M. 26 : 6 iDd. Deo. (N.8 ) 19. 

(3) 16 ind. Gaa. 687 ; 37 M. 420 ; IS M. L. T. 118. 

(4) 40 Ind. Gaa. 418. 

(6) 44 Ind. Gaa. 606 : (1918) M. W. 892 ; 98 
M* L. T. 246. 


are set aside or cancelled but minors cannot 
act and, therefore, the mere addition of their 
names in the document cannot make the docu- 
ment their act which must be set aside. In 
this connection, we may refer to Ghingacham 
Viitil Sankaran Nair v. Ghingacham Vittil 
Oopala Metnon (6), Article 41 does not apply 
here as the alienation does not purport to be 
one by a guardian alone, but also by a Karna- 
vathi, who, under certain circumstances, has 
authority to alienate a part altogether from 
her guardianship of minors. As neither 
Article 91 nor Article 44 is applicable. Article 
144 must be applied and the suit is within time. 
The suit will, therefore, be remanded to the 
lower Court for disposal, after allowing plaint- 
iils time to amend the plaint and pay addi- 
tional Court-fee if necessary. Costs will abide 
the result. The Court-fee in appeal will be 
refunded, 

V. N. V. Suit remanded jorrednaL 

Z. K. 

(6) 80 M. 18; 1 M. L. T. 412. 


PATNA HIGH COURT. 

First Civil Appeal No. 76 of 1921. 

February 29. Um4. 

Present i — Mr. Justice Das and Mr. Justice 
Boss. 

DBBI BAKCHAND and another™' 
Appellants 
versus 

MT. BABAKATUNIS3A— Bespondenx. 

GontractAct ilX of 1872), $ 16— Undu^ influence 
^Vwonscimiahle bargain^Dominati(»i of will of 
borrower^ Exorbiiaivt raU of mteresl^Urgentneedof 
borrower, 

A borrower is not entitled to any relief nnleas 
he proves, first, that the lender was in a position to 
dominate hia will, and, aeoondly, that the bargain 
was UQOonaoionable within the meaning of olause (8) 
of seotion 16 of the Oontraot Aot. It is only the oon- 
ourrenoe of these two elements that can jaetify the 
Oouct in granting relief to the borrower. 

[p. 668, ool. 2.] 
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Urgant need of money ion the part of the iMtrowec 
does not of isBelf place the leader in a position to 
dominate his will within the meaning of section 16 
of the Contract Act. [p. 668* col. 1.] 

Sundar Koer v. Bai Sham Krish$n% 84 C. 160 ; 4 A. 
L. J. lOJ ; 6 0. L. J. 106 ; 9 Bom. L. R. 804 ; 11 0. 
W. N. 249 ; 17 vj. L. J. 48 ; 2 M. L. T. 76 ; 84 I. A. 
9 (F. C ), relied upon. 

The mere fact that the rate of interest is exorbi- 
tant Is no ground for relief unless it be shown that 
the lender was in a position to dominate the will of 
the^borrower. [p. 668, col. 1.] 

Appeal from the decision of the rSubordi- 
nate Judge, Gaya, dated the 17th December 
1920. 

Messrs. Sultan Ahmad .and Kailaspati, for 
the Appellants. 

Sir All Imam^ S, A/. Mullick and Md» 
Bah an Jan, for the Be^pondent. 

JUDGMENT. 

Das, J: — This appeal arises out of a suit 
instituted by the appellants to enforce pay- 
ment by sale of the mortgaged properties of 
the sum of money owing on a mortgage-bond, 
dated the ilth November 1912, executed by 
the defendant in favour of plaintiff No. 1 in 
the farzi name of plaintiff No. 2. By this 
mortgage-bond, the principal sum secured was 
Rs. 7,600 with the rate of interest at Re. 1-4-0 
per cent, per month with yearly rests. The 
learned Subordinate Judge has come to the 
conclusion that the mortgage-bond was not 
read and explained to the defendant who is a 
parda nashtn lady of rank and position and 
that the transaction was induced by undue 
inffuence within the meaning of section 16 
of the Contract Act. He also held that the 
mortgage-deed was not attested in the man- 
ner required by section 59 of the Transfer 
of Property Act. He found, however, that 
full consideration was paid by the plaintiffs 
to the defendant ; and, in that view, while 
refusing to give the plaintiffs a mortgage- 
decree, he has given them a decree for the 
principal sum advanced with interest at as. 12 
per cent, per month. The main appeal in 
this Court is on behalf of the plaintiffs who 
contend that the learned Subordinate Judge 
should have given them a mortgage-decree in 
accordance with the mortgage- bond of the 
11th November 1912. The defendant has 
presented a cross-appeal and the point raised 
in the cross-appeal is that the learned 


Subordinate Judge erred in holding that con- 
sideration passed in respect of the transaction. 
The cross-appeal has, however, not been press- 
ed before us and we are only concerned with 
the main appeal tiled on behalf of the plaint- 
iffs. 

I will ffrst consider the question, whether 
the mortage-bond was attested in the manner 
required by section 69 of Transfer of Property 
Act. That section lays down that, where the 
principal money secured is Rs. 100 or upwards, 
a mortgage can be effected only by a register- 
ed instrument signed by the mortgagor and 
attestd by at least two witnesses. The 
learned Subordinate Judge has taken 
the view that as the defendant is a parda- 
nashin lady of rich Muhammadan family, 
it is improbable that the witnesses examined 
on behalf of the plaintiffs could have actually 
seen her executing the document. The plaint- 
iffs have examined three witnesses on the 
point ; Chhedi Ram, their Gomasta, Ram Lai, 
who has their gomasta but who is now an 
independent trader, and Sudama Ram. Their 
evidence is to the effect that they knew the 
defendant as they had had occasion to sell 
cloth to her. It ought to be pointed out that 
the plaintiffs arc cloth dealers and bad occa- 
sion to sell cloth to the defendant, and that 
part of the claim in this suit arises out of 
transactions in cloth between the parties. The 
evidence of Chhedi Ram is as follows : — “ I 
know defendant for the last 15 or 20 years. 
She is not parda nashin woman to me. Since 
my childhood 1 went to sell cloth to her from 
Chainsukh’s shop on her requisition and she 
always took cloth from me and spoke to me 
and appeared before me.” It seems to me 
that this evidence is inherently probable. It 
is not disputed before us that Chainsukh Mall, 
the father of plaintiff No. 1, had a doth busi- 
ness and that he did send doth to the defen- 
dant for sale and that the defendant did 
purchase cloth from Chainsukh’s shop from 
time to time. His evidence is perfectly clear 
that he was present when defendant put her 
seal on the document. He says that Baratu, 
the son of the defendant, signed her name in 
the mortgage-bond at her request and that 
the defendant herself put her seal to the 
mortgage-deed and ho adds that these were 
done in his presence and in the presenoo of the 
other attesting witnesses. Ram Lai says that be 
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waB a Munib (gomasta) of tho plaintiff b firm 
and that the defendant used to appear before 
him from behind a pare! a and that she could 
be seen behind the p irda and that he knew her 
by sight. His evidence is that Baratu signed 
the name of the defendant at her request and 
that tho defendant put her thumb-mark in 
his presence with her own hand. Tho ovi- 
denco of Sudama Bam is to the same effect. 

It seems to me that the learned Subordi- 
nate Judge has rejected tho evidence of these 
witnesses on grounds which appear to mo to 
be speculative. Upon the finding that the 
consideration-money was actually paid to the 
defendant, there is no reason to assume that 
the plaintiffs who are men of business should 
not take care to have the mortgage-bond 
attested in accordance with law, and it seems 
to me that there is no reason to reject the 
testimony of these witnesses. The learned 
Subordinate Judge thinks that there are some 
contradictions in the evidence given by those 
witnesses. The mortgage- bond was executed 
BO far back as 1912 and tho case was heard in 
1920. Such contradictions as there are in 
the evidence of those witnesses are only to bo 
expected ; but they do not, in my opinion, 
throw any doubt upon the question which is 
at issue between the parties, namely, whether 
the mortgage-bond was attested in accordance 
with law. 1 bold that the plaintiffs are en- 
titled to succeed on this point. 

The next question is, whether the mort- 
gage-bond was procured by undue influence 
exerted by tho plaintiffs on the defen- 
dant. In order to determine this question, 
it is necessary to deal with certain antece- 
dent events. It appears that on the 7th 
November 1906 the defendant borowed 
Bs. 2,760 from Chainsukh Mai, the father oL 
plaintiff No. 1, and executed a zerpehsgi lease 
in his favour. Bs. 2,500 out of tho total sum 
advanced carried interest at the rate of 12 per 
cent, per month; the balance did not carry 
any interest. The term was from 1315 to 
1323. The evidence shows that upon the 
death of Chainsukh Mai the plaintiffs found 
it difficult to manage the properties of which 
they were in possoBsiou under the ticca patta 
of the 7th November 1906. The defendant 
wanted a further loan, first, in order to satisfy 
a decree which had been obtained against her 
by one Gendan Singh; and, secondly, for other 


purposes. The plaintiffs were willing to 
advance the further sum required provided 
the defendant agreed to take into her posses- 
sion the properties covered by tho ticca patta 
of 1905 and paid interest on the sum that was 
already due to the plaintiffs and tho further 
sum to be advanced at the rate of Bs. 1-8 0 to 
2 per cent, per month. After certain negotia- 
tions it was settled that the prop. rties which 
were the subject-matter of the ticca patta 
should be surrendered to the defendant and 
that she should pay interest to the defendants 
at the rate of i per cent, per month. The 
consideration-money in respect of the mort- 
gage-l)ond is made up as follows : — 

Bs. 2,478-15-0 already due to the plaintiffs 
in respect of the advance of 1906. 

Bs. 2,374 paid to Gendan Singh in satisfac- 
tion of a decree obtained by him against 
tho defendant. 

Bs. 2,647-1-0 paid to the defendant at the 
time of the registration of the mortgage- 
bond. 

The defendant raised a wholly false defence 
in BO far as she denied that she ever received 
any money either from Chainsukh Mai or 
from tho plaintiffs ; but the learned Subordi- 
nate Judge has found that the full considera- 
tion-money was in fact paid to tho defendant. 

The question of undue influence arises in 
this way ; it is suggested that the defendant 
was in need of money. There was a decree 
against her for the sum of Bs. 2,374 and she 
wanted money for other purposes, and it is 
contended that, taking advantage of her posi- 
tion, the plaintiffs induced her to execute a 
bond in tlioir favour agreeing to pay interest 
at the rate of Be. 1-4 0 per cent, per month. 
The main objection is as to the rate of inte- 
rest and compound interest provided by the 
mortgage-bond ; but it must be remembered 
that Chainsukh Mai charged a very low rate 
of interest because he was to have possession 
of certain valuable properties. No doubt, after 
the death of Chainsukh Mai, plaintiff No. 1 who 
is a minor and plaintiff No. 2 who is a parda- 
nashin woman found it impossible to manage 
the properties and it suited them to deliver up 
possession of those properties to the defen- 
dant. The matter was one of bargain between 
the parties and the question of undue influence 
must, in my opinion, be decided on the terms 
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of fteofcion 16 of the Indian Contract Act. The 
first paragraph of the flection lays down the 
principle in general terms and runs as 
follows; A contract is said to bo induced 
by ‘ undue influence ' where the relations 
subsisting between the parties are such that 
one of the parties is in a position to dominate 
the will of the other and uses that position 
to obtain an unfair advantage over the other.*’ 
The second and the third paragraphs of the 
section define the presumptions by which the 
Court is enabled to apply the principle. The 
second paragraph runs as follows : — 

In particular and without prejudice to the 
generality of the foregoing principle, a person 
is deemed to be in a position to dominate the 
will of another, 

“ (a) where he holds a real or apparent 
authority over the other, or where he 
stands in a fiduciary relation to the 
other ; or 

“ (6) where he makes a contract with a 
person whoso mental capacity is tem- 
porarily or permanently affected by reason 
of age, illness, or mental or bodily dis- 
tress.” 

The third paragraph runs as follows; — 
“Where a person who is in a position to domi- 
nate the will of another, enters into a contract 
with him, and the transaction appears, on the 
face of it, or on the evidence adduced, to be 
unconscionable, the burden of proving that 
such contract was not induced by undue in- 
fluence shall lie upon the person in a position 
to dominate the will of the other.” It has been 
held by the Judicial Committee that urgent 
need of money on the part of the borrower 
does not of itself place the lender in a position 
to dominate his will within the meaning of 
section 16 of the Contract Act. See Sundar 
Koer V. Bai Sham Krishen (1). It has also been 
held that the mere fact that the rate of 
interest is exorbitant, (which it is not in this 
case) is no ground for relief unless it be shown 
that the lender was in a position to dominate 
the will of the borrower. It is unnecessary to 
discuss the various oases which have been 
decided under section 16 of the Indian Con- 
tract Act. It is sufficient to ponit out that 

(1) Zi 0. 160; 4 A. L. J. 100 ; 6 0. L. J. 106 ; 9 
Bom. L. B. 804 : 11 0. W. N. fl49; 17 M. L. J. 48; 9 

Ii. T. 76 ; 84 1. A. 9 (P, 0.). 


the borrower will not be entitled to any relief 
unless be proves, first, that the lender was in 
a position to dominate has will, and, secondly, 
that the bargain was unconscionable within 
the meaning of clause (3) of section 16 and, as 
has been pointed out, that it is only the 
^ncurrence of these two elements that can 
justify the Court in granting relief to the 
borrower. 

Now, wore the plaintiffs in a position to 
dominate the will of the defendant ? As I have 
pointed out, urgent need of money on the 
part of the borrower does not of itself place 
the lender in a position to dominate his will 
within the meaning of section 16 of the Con- 
tract Act. On what circumstances are we to 
hold in this case that the plaintiffs were in a 
position to dominate the will of the defen- 
dant ? Obviously, there is on fiduciary relation- 
ship between them. It is not a case where 
they held a real or apparent authority over 
the defendant. It is not suggested that the 
mental capacity of the defendant was tern* 
porarily or permanently affected by reason 
of age, illness or mental or bodily dis- 
tress. The only ground suggested is that 
the defendant was already indebted to the 
plaintiffs and that she wanted to borrow 
a further sum ot money, and it is contended 
that, upon these facts, it ought to be held that 
the plaintiffs were in a position to dominate 
the will of the defendants. Illustration (c) upon 
which realianco is placed is as follows “ A, 
being in debt to B, the money-lender of his 
village, contracts a fresh loan on terms which 
appear to be unconscionable. It lies on B to 
prove that tbe contract was not induced by 
undue influence”. In order to make out a case 
under the illustration, it must be proved that 
tbe loan was contracted on terms which appear 
to be unconscionable. Now, in what way can 
it be said that tbe terms of the mortgage-bond 
are unconscionable ? It is suggested that in 
respect of three matters the terms appear to 
he unconscionable ; first, in that the defen- 
dant allowed the plaintiffs to surrender the 
lease of 1906 ; secondly, in that the interest 
was raised from 9 per cent, simple to 15 per 
cent, compound ; and, thirdly, in that tbe 
plaintiffs got free use of water from the defen- 
dant's estate to their estate. So far as tbe 
first point is oonoerned, it seems to me that 
the transaction is this ; the defendant was in 
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pressing need of money and she wanted a 
further loan from the plaintiffs. The plaintiffs, 
of whom one is a minor and the other a 
•garda nashin lady, represented to the defendant 
that they were perfectly willing to make the 
advance if the loan of 1906 was paid off as it 
was impossible for them, after the death of 
Chainsukh Mai, to properly manage the 
properties which were in their possession as 
a security for the loan of 1906. It was 
for the defendant to accept these terms 
or to reject them. The question was 
between a minor and a prirda nashin woman 
on the one hand and a par da nashin woman 
on the other The ticca patta must have 
been a source of some advantage to Chain- 
sukh Mai, apart from the interest which he 
received from the advance made by him 
to the defendant, but Chainsukh was dead 
leaving a widow and a minor son. It was 
impossible for them to manage the properties 
with any advantage to them. It is true that 
the term had yet to run for another three 
years and they could not compel the defendant 
to take a surrender of the lease ; but the 
defendant wanted a further loan and it was, 
in my opinion, open to the plaintiffs to say 
that they were ready and willing to make a 
further advance on terms that the original loan 
was paid off. It appears to me that there is 
nothing unconscionable in the bargain made 
by the plaintiffs.' They were at a disadvant- 
ago under the arrangement of 1906. They 
were bound to suffer that disadvantage unless 
defendant relieved them from it. The defen- 
dant herself was in need of a further sum of 
money. It was open* to them, in tiiose circum- 
stances, to come to an arrangement on terms 
which wore perfectly fair on both sides. The 
ne'..t point is that the interest was raised from 
9 per cent, simple to 10 per cent, compound. It 
is quite true that, under the original ticca patta, 
the interest was at»9 per cent, per annum but 
then, as I have pointed out, possession of the 
propel ties was a source of considerable profft 
to Chainsukh Mai. it is quite true that after 
the death of Chainsukh Mai this advantage 
was no longer open to the plaintiffs ; but if 
the defendant wanted a further loan, it was, 
in my opinion, open to the plaintiffs to say 
that since the advantage which was open to 
Chainsukh Mai was not open to them, 
they would not make any advance to the 
defendant except on condition that she agreed 
I a-T2 


to pay interest at the rate of 15 per cent, per 
annum with yearly rests. The interest charg- 
ed upon the bond is not by itself unconscion- 
able. It is the usual rate of interest charged 
on this class of transactions. It is urged that 
it is unconscionable because the loan which 
was satisfied by the transaction which is the 
subject-matter of the suit carried interest at 
the rate of 9 per cent per annum. In my 
opinion, when all the facts are properly under- 
stood, there would seem to be >' nothing un- 
conscionable about the interest. The only 
other point is that the plaintiffs got free use 
of water from the estate of the defendant to 
their estate. This conclusion has been reached 
by the learned Subordinate Judge on the evi- 
dence of Fulchand, who says: I further 

wanted irrigation water for Jaipur;” but the 
mortgage-bond does not provide for any conces- 
sion to the plaintiffs in this respect and if there 
was an independent agreement between the 
parties on this point, that has nothing what- 
ever to do with the mortgage- bond. In my 
opinion, it has not been proved that the mort- 
gage- bond was procured by undue inlluenoe 
exerted by the plaintiffs over the defen- 
dant. 

[The rest of the Judgment is not report- 
able.~Ed.] 

Ross, J.— I agree. 

8. D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civid Appeal No. 34 op 1918. 

March 25. 1920. 

Present : — Mr. Fawcett, J. C., and Mr. 

Kennedy, A. J. C. 

THE MANAGER, ENCUMBERED 
ESTATES IN SIND— Appellant 

versus 

TH ARU MAL— Respondent. 

Civil Procedure Code [Act V of 1908), 0. XXII. scope 
of— Dead man made respoiuient-^ Legal representatives^ 
whether can be brought ojj . record — Person already 
on record in his own right ^Memorandum oj appeah 
amet^dment of. 

0. XXII of the Civil Procedure Code appliee only 
to the death of » party to a suit or appeal. When, 
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therefore* a dead man Is made a respondent to an 
appeal the Court has no jurlsdiotfon to allow the 
names of his legal representatives to be substituted. 

Veerappa Chetty v. Tindal Ponmn^ 81 M. 86 ; 17 
M. L. J. 661 : 8 M. L. T. 12, followed. 

When a memo, of appeal is sought to be amended 
so as to make a person already on reoord a party not 
only in his own right but also as a leg^l representa- 
tive of another person, an addition is merely made to 
hia description and no prejudice to him arises under 
s. 22 of the liimitatlon Aot. 


Mr. Bupchand Bila Bam, for the Appollaat. 

Mr. Motiram Bamchand, for the Eoapon- 
dent. 

ORDER. 

Fawcett, J .C. — As Gehimal died before the 
appeal was presented, the ease does not fall 
under O. XXII, Civil Procedure Code, which 
applies only to the death of a party to 
a suit or an appeal. A dead man was made a 
respondent, and the principle applies that the 
Court has no jurisdiction to allow the names of 
his legal representatives to be substituted : 
Veerappa Ghetty v. Tindal Ponnen (1). His name 
must be struck out : O, I, r. 10 and section 107 

(2) , Civil Procedure Code. 

O. XLI, r. 20, Civil Procedure Code cannot 
properly be applied to the present case. 

But we think that, in the circumstances, 
the appellant should be allowed to amend the 
memo, of appeal so as to make respondent 
Tharumal a party not only in his own right, 
but also as a legal representative oC Gehimal. 
He has already been joined and and an addition 
is merely made to his description so no prejudice 
to Tharumal arises under section 22, Limitation 
Act : cf. Peary Mohan v. Norendra Nath (2), 
Kasturchond Bdhirandas v. Sagarmal Shriram 

(3) and Muhammad Yusuf y, Himalaya Bank, 
Limited (4) and the objection taken in Malli- 
karjuna v. Pullayya (5) does not, therefore, 
operate. The amendment is a just and proper 

(1) 81 M. 86 ; 17 M. L. J. 681 ;8 M. L. T. 12. 

(2) 6 Ind. Gas. 404 ; 87 0. 8i9 ; 14 0. W. N 261 ; 
7 A. L. J. 125 ; 7 M. L. T. 68 ; 11 0. L. J. 220 ; 12 
Bom. L. B. 267 ; 20 M L. J. 171 ; 37 f. A. 27 (P.O.). 

(3) 17 B. 418; 9 Ind. Deo. (N. 8.) 209. 

(4) 18 A. 198; A. W. N. (1896) 28 ; 8 Ind. Deo. 

S.) 888 (F. B.). 

(5) 16 M. gl9 ; 5 Ind. Deo. (N.B.) 829. 


one under O. VI, r. 17, Civil Procedure Code 
and should be made accordingly. 

The absence from the record of Gehimal’s 
two other brothers is not necessarily a fatal 
defect : cf. Benga Srinivasaohari v. Qnana- 
prakasa Mudaliar (6) and Prasanna Venkata- 
chella v. Collector of Trichinopoly (7). But we 
leave the question of the effect of their absence 
on the appeal an open one and this order is 
also without prejudioe to any application that 
may be made to join them, subject to section 
22, Limitation Act, if it applies. We note, 
however, that the fact that GehimaTs death 
was reported by bailiffs over a year ago would 
make it diflioult to excuse the delay under 
section 6 of the Act. 

Kennedy, A. J. C. : -I concur. 

(6) 80 M. 67 ; 2 M. L. T. 86. 

(7) S3 Ind. Gas. 45 ; 88 M. 1064. 


LAHORE HIGH COURT. 

Civil Revision No. 769 op 1923. 

February 27, 1924, 

Present : — Mr. Justice Moti Sagar. 

FIRM RAMGOPAL-BHAGWAN DAS— 
Defendant— Petitioner 

versus 

PARMESHRI DAS— Plaintiff- 
Respondent. 

Lafidlord and tenant^Relinquishment-^Vacant poss- 
ession^ Possession delivered to one of several joint 
landlords, e/fect of, 

A tenant giving up the demised premises to hts 
landlord is bound to give him vacant possession, 
and this obligation is implied in every ease as one 
of the terms of the letting, [p. 671, ool. 2.] 

Where, however, there are more landlords than 
one and a partition has sot been efieoted between 
them, possession delivered by the tenant to one 
landlord would be tantamount to delivery of pos- 
session to all. [p. 572, ool. 1.] 

Application for revision of the order of the 
Judge, Small Cause Court, Delhi, dated 27th 
August 1924. 
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Mr. Shamair Ghand, for the Petitioner. 

L(dii Sardhti Bam, for the Bespondont. 

JUDGMENT. — This was a suit for the 
recovery of five months’ rent in respect of a 
one-half share of a certain shop in Bazar Khari 
Baoli, in the City of Delhi alleged to have 
been occupied by the defendants as tenants of 
the plaintiff. The shop originally belonged to 
two sisters, Must. Lado and Must. Gaindo, in 
equal shares, but it appears that the half 
share owned by Must. Gaindo was sold in 
execution of a decree against her and purchas- 
ed by the present plaintiff. It is alleged that 
the defendants executed a lease in favour of 
the plaintiff in respect of this half share after 
the same had been purchased by him in the 
execution proceedings, but the lease has not 
been placed on the record and its execution is 
denied by tho defendants. Ontho 7th June 
1922, the defendants gave a notice to the 
plaintiff and to Must. Lado, tho other co- 
sharcr in the property, that they had vacated 
tho demised premises and that the owners 
should take possession of the same. It was 
further stated in that notice that they would 
not bo liable to pay rent any longer if the 
owners did not take possession. It appears 
that after the receipt of the notice Must. 
Lado took possession of the whole of the prop- 
erty and gave it on rent to a third person to 
tho exclusion of the plaintiff. 

On the 24th October 1922 the plaintiff 
brought this suit for the recovery of five 
months rent ending the 21st October 1922, 
alleging that the defendants having failed 
to deliver possession were still tenants in 
the eye of the law and that they were 
liable to pay rent to the plaintiff till such 
time as the latter was not able to reoovor 
possession of the demised premises. The 
learned Judge of the Court below was of 
opinion that the suit for rent was not com- 
petent inasmuch as a valid notice of relinquish- 
ment had been given by the defendants but 
that the latter were liable for damages. The 
suit having been decreed in full the defendants 
have now come up in revision to this Court 
and the first question to be determined is, whe- 
ther tho notice was or was not a sufficient 
notice of relinquishment. On this question 
tho finding of the triaUudge, as already obser- 
ved, is in favour of the appellants and this find- 
ing has not been ohallenged in arguments by 


the learned Vakil for the respondent. There 
can be no doubt that the notice was an abso- 
lute and an unqualified notico in terms and 
was, therefore, a good notice of relinquishment 
in law. 

Tho next question to be considered is, whe- 
ther possession of the demised premises had 
been surrendered to the plaintiff. So far as 
the law upon this question is concerned, there 
can be no doubt that the tenant giving up the 
demised lands to his landlord is bound to give 
him vacant possession. It has been held in the 
well-known caso of Henderson v. Squire (i) 
that where there is no express stipulation to 
that effect made at the time of the letting of 
the land it will bo implied as one of the terms 
of such letting. In the present case the con- 
tention of the petitioners is that, so far as they 
are concerned, they left the premises at the un- 
qualified disposal of the landlords and that if 
one of them allowed the other to take posses- 
sion of the whole, they, the defendants, cannot 
in law be held responsible for his neglect, lb is 
pointed out that the shop which is the subject- 
matter of dispute in the present case was 
really a single shop having two doors and that 
as partition had not been effected among the 
co-sharers it was impossible for the defendants 
to deliver separate possession. The learned 
Judge of the Court below has appreciated the 
difficulty under which the defendants were 
labouring in this respect, but has held that tho 
difficulty was not insurmountable inasmuch 
as joint possession could have been delivered 
and the oo- sharers could have been required 
to attend at a specified hour on an appointed 
day to take over such possession from tho 
defendants. I do not see how this course 
could have been adopted. If, instead of two 
co-sharers, there were a hundered or more 
co-sharers living in different parts of the world 
it would be impossible for a tenant to relin- 
quish possession of tho demised premises until 
all the co-sharers had received notice to the 
effect that they were required to attend at a 
specified hour to take over joint possession. 
This oouise, in my opinion, would be most un- 
reasonable and would result in subjecting the 
tenant to an altogothec unnecessary hardship. 
Tho law only requires that vacant possession 
should be surrendered to the landlord. If 

(1) (1869)4 Q. B. 170 ; 10 B, & S. 188 ; 83 L. J. Q. 
B. 78 ; 19 li. T. 601 ; 17 W. B, 519. 
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there are more than one landlords and a parti- 
tion has not been effected between them 
possession on the part of one landlord woald 
be tantamount to possession of all. It is not 
denied that Must. Lado is in possession of 
tho whole of the property, nor is it denied 
that the plaintiff is a oo-sharer. In fact, a 
suit for partition of the property has already 
been lodged by the plaintiff against Must. 
Lado and is now pending in the Court 
of the Subordinate Judge at Delhi. There 
can bo no doubt that if Must. Lado has 
taken possession and is realizing the rent in 
respect of the whole of the property, the 
character of her possession is that of a oo- 
sharor and she would be liable to the extent 
of one-half to the plaintiff. In my opinion 
vaoant possession of the demised premises 
having been delivered to one of the joint land- 
lords and the notice being a sufficient notice of 
relinquishment tho tenancy came to an end 
and the plaintiff had no cause of action to 
maintain a suit either for rent or for damages 
against the defendants. 

I accept the revision and dismiss the plaint- 
iff's suit with costs throughout. 

z. K# Bevision allowed. 


NAGPORE JUDICIAL COMMIS- 
SIGNER S COURT. 

Miscellaneous Judicial Case 
No. 36 OF 1923. 

November 8, 1923. 

Present : — Mr. Baker, O. J. C., and 
Mr. Hallifax, A. J. C. 

SETH BALKISHAN NATHANI— 
Applicant. 
versus 

COMMISSIONER OF INCOME-TAX 
—Non-Applicant. 

Income-Tax Act {VIZ of 1918), «. IS {l)^Exeviption^ 
Scope of ^Losses incurred hy ^assestec as member of 
coin pat II erfirtu, whether must be taken into account 
in jixinejtotal h\come— •Interpretation of Statutes-- 
Fiscal Statute, 


All that U exempted by seotion IS (1) of the In 
oome Tax Aot of 1918 is Inoome whtoh haa already 
paid the tax the inoome of a Company or firm 
which happens in oases where the inoome of the 
Company or 6rm exceeds Rs. 3,000* But if the income 
of a Company or firm does not exceed Rs. 3,000, 
a share in that inoome ia not exempted from tax 
either by section 12 (1) of the Aot or by the Inoome- 
Tax authorities, who add that share to the other 
income of the assessee as a part of his total taxable 
inoome, and not merely for the purpose of ascertain- 
ing the rata which he ia liable to pay on the 
remainder. 

Any losses inourrad by an assessee as a member 
of a company or firm must, therefore, he taken Into 
oonsideration in fixing the amount of hia total 
inoome. 

Technioalitiea in a fiscal statute should be strain* 
ed, if at all, in favour of the subieot and not against 
him. 

Application for review of order in Civil 
Reference No. 28 of 1923, dated 18th January 
1923. 

Dr. H. S. GouVf and Mr, G. L, Subhedar — 
for the Applicant. 

Mr^Kelcre, Assistant Commissioner of Inoome 
Tax — for the Non-applicant. 

Order . — In our order of the 18th Juno 
1923, in Civil Reference No. 28 of 1923, wo 
stated an opinion that under the Income Tax 
Act, 1918, any losses incurred by an assessee 
as a member of a company or firm are not to 
be taken into consideration in fixing the 
amount of his total income. The assessee 
has applied for a review of that order, and, 
having examined it again, we are of opinion 
that it was wrong. It was based on the mis- 
taken idea that under section 12 U) of tho 
Aot, no inoome derived from membership 
of a company or firm forms part of the 
taxable income of an assessee, though it is 
added to his taxable income for the purpose 
of determining the rate at which the whole is 
to be taxed. All that is exempted by that 
section is income which has already paid the 
tax as tho inoome of a company or firm, which 
happens in oases where the inoome of the 
company or firm exceeds Rs. 2,000. But if tho 
inoome of a company or firm does not exceed 
Rs. 2,000 a share in that income is not ex- 
empted from taxation either by section 12 (1) 
of the Act or by tho Income Tax autho- 
rities who add that share to the other inoome 
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of the asseBsee as a part of his total taxable 
incomo, and not merely for the purpose of 
asoertaiaing the rate which ho is liablo to pay 
on the remainder. 

The basis of our previous opinion was thus 
stated : “When the Company of which the as- 
sasseo is a member is liable to the tax a separate 
tax is leviable on the income of the Company, 
and when the income of the Company is below 
the taxable limit, no such tax is leviable. In 
neither case are the profits or losses of the 
Company to be taken into consideration in 
fixing the taxable income of the assessee.” 
This, as has been said, was a mistaken view of 
the facts, and the profits made by an assosseo 
in one of several Companies or firms of which 
he is a member are taken as forming a part of 
his total taxable income of that Company or 
firm does not roach the taxable minimum. It 
seems to us hardly necessary to say that if 
the iirofits are added to the total taxable in- 
come, the losses, if there are any, must ho 
deducted from it. That is nearly axiomatic. 

The position taken up by the Income-Tax 
authorities in tliis matter is not even techni- 
cally tenable and there is no support to be 
found for it in any part of Act VII of 1918 ; 
anyhow, technicalities in a fiscal statute must 
be strained in favour of the subjoot, if they 
are to be strained at all, and not against him. 
But even if the contention were technically 
possible, it is patently contrary to the most 
ordinary ideas of justice and equity. It is 
equivalent to saying that a man’s income 
was what ho made out of one profitable 
branch of his business, although he had in- 
curred heavy losses in another branch of the 
same business, or to saying that his income 
was Es. 5,000 if he made that amount on one 
contract, though he had lost Ks. 10,000 on an- 
other of exactly the same kind at the same 
time. Our previous statement of opinion on 
this reference is withdrawn and this is substi- 
tuted. 

Z. K. 


MADRAS HIGH COURT. 

City Civil Court Appeal No. 1 of 1923. 

December 11, 1923. 

Present : — ^Sir Walter Salis Schawbe, Kt., 
Chief Justice. 

KUNDASWAMI NAIDU— Appellant 

versus 

M. KANNIAH NAIDU .and others— 
Eespondents. 

Hindu Law— Breach of promise of marriage^ 
Damages whet}uir can he recovered^Cosis^Exaggerated 
claim. 

Under the Mitak^h^rft Law, a Hindu father U 
ju^tided in breaking of! a oontraot of marriage for 
his daughter if a more »uitablo suitor is found ; but 
in that event he is bound to pay damages to the 
other party to the contract who will be entitled to 
recover money aotually thrown away as also damages 
to bis oredit and reputation by reason of the refusal. 

Where a Court finds that the plaintiff's olaim is 
to a large extent exaggerated and false and decrees 
only a portion of it, it ought not to award to the 
plaintiff the amount of full ("ourt fees paid by him on 
the plaint. The amount awarded should be propor- 
tionate to the success of the plaintifi. 

Umed Kika v. Nagindas Narotamdast 7 B. H. C. B. 
122, followed. 

KimjiVasonji v. Narti Danji, 28 Ind. Gas 408; 
89 B. 682 at p. 714 ; 17 Bom. L. R. 225, not followed. 

Appeal against the order of the City Civil 
Court, Madras dated the 24th August 1922. 

Mr. P. 0. Krishna Aiyar, for the Appellant. 

Mr. V. Visw initka Saslri, for the Res- 
pondents. 

JUDGMENT. — 'rhis is an appeal from 
the City Civil Court in an action for breach 
of promise of marriage. The action is not by 
either of the parties proposed for the marriage, 
but mainly by the brother of the proposed 
bridegroom against the father of the proposed 
bride. The contract was proved under which 
the first defendant agreed to give his daughter 
in marriage to the 2nd plaintiiT who is Ist 
plaintiff’s brother. It is well established that 
on breach of such a contract an action for 
damages lies. Tiio Mitakshara itself provides 
that, if a more suitable suitor is found, a man 
will be justified in breaking off a marriage oon- 
traot : but I think that it is quite dear thiati 
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when that course is pursued, it is also provid- 
ed that some form of damages can be provided 
against the father who so changes his mind. 
This is stated to be the law in Umed Kika v, 
Nau'indas Narotamdas (l). There is a passage 
to the contrary in a decision of Beaman, J., in 
Kimji Vasonji v. Narsi Dhanji (2) which, I 
think, is inaccurate and is based, as pointed 
out in Mayno*s Hindu Law at p. 118, on a 
misconception o( Mitakshara. Umed Kika v. 
Nagindas Narotamdas (l) is authority for the 
proposition that, in such oases, the plaintiff is 
entitled to recover money actually thrown 
away and also damages to his credit and 
reputation by reason of the refusal. I should 
have myself felt a little doubtful as regards 
the second head of damages though this kind 
of damages is allowed in the well-known 
English form of action for breach of promise of 
marriage and allowed to the plaintiff concerned 
who is actually a party to the marriage 
contract but not the parents; but I see no 
reason for saying that the decision (1) to 
which that learned Chief Justice Westropp 
was a party is wrong. Under the circum- 
stances, the learned Judge awarded in this 
case Us. 50 as damages under that head and 
also Bs. 200 for damages actually sustained. 
The claim had been preferred for a very much 
larger amount. The learned Judge discounted 
the claim and disallowed a large part of the 
damages claimed on the ground that the 
plaintiffs had intentionally aggravated the 
damages by spending money, though they 
knew that the marriage would not take place; 
and he reduced, I think, the amount to what 
he considered to be the actual minimum 
amount expended by the plaintiffs without 
knowing of the other marriage. I must say 
that I am not certain that he has not, from 
that point of view, given a little too much, 
but to some extent it had to be a guess work, 
and I think he has given, if anything, a little 
too little on the other head. I think that it 
will not be right to interfere with the amount 
of damages he has awarded in this 
case. But I do not think he was right in 
awarding the full costs that he awarded. 
The claim was for Rs. 2,000 and a stamp 
had been paid on the plaint of Rs, 125 
based on that valuation and the learned Judge 

(1) 7 B. U. C. R. 122. 

(2) 28 lad. Gas. 408 : b9 B. 6S2 at p. 714; 17 Bom. 
L. B. 221. 


found that the case for the plaintiffs was 
grossly exaggerated and intentionally exagger- 
ated. I do not think that it is right, when a 
Judge adopts that view of the case, to award 
costs on a scale which includes the amount 
paid as tax to Government pased on the 
larger amount which had been falsely put 
forward. I do not think that the amount 
allowed as Vakil’s fees was at all excessive in 
view of the case but I think that the amount 
recoverable for stamp must bo reduced to its 
proper amount, namely, Rs. 18-12-0. This 
appeal has substantially failed and has suc- 
ceeded on this minor point. 1 think the result 
must be that there will be no order as to the 
costs of this appeal. 

V. N. V. Decree modilied. 

z. K. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civil Appeal No. 48 op 1921. 
January 25, 1924. 

Present : — Mr. Wazir Hasan, A. J. 0., and 
Mr. Neave, A. J, C. 

GAYA PRASAD and another— Defen- 
dants —Appellants 
versus 

6IRJA SHANKAR and others— 
Plaintiffs —Respondents. 

Hindu Lato^Mitakshara^ Joint family ^Partition 
mother f share of^Widow, whether hoir-^ Prop- 
erty acquired by memUr ivith assistance of joint fundsp 
whether joint — Marriage and Janeo, provision whether 
can be made for, in a?itictpaiion. 

Under the Mitakehara a step-mother is entitled 
apon partition of joint family property among her 
sons and step sons to get a share equal to that of a 
SOD. [p. 576, ool. 1.] 

Bar Narain v. Bishambhar Nath, 81 Ind. Gas. 907; 
38 A. 88 ; 18 A. L. J. 1129. followed. 

A Hindu widow h not an heir of her hunband in 
the presenoe of his sons, and the share allotted to her 
on partition is not given to her as an heir but for 
maintenanoe. 6o that, when a oo-widow dies, the 
share held by her devolves upon the sons of her bus 
band only and does not go to enlarge proportionately 
the share held by a oo-widoSy. [p. 676, ool. l.J 
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Beopettiea aoqahad by a m«mbef o« a joint Hlndn 
family with the asBiatanoe of joiali funds are joint 
propertiea liable lo be divided amongst the membera 
of the family, [p 678, ool. 2 ] 

Lai Bahadur v. Kanhia Lai, 34 I. A. 66 ; 9 Bom. 
Ij. R. 697: 110. W. N. 417; 6 0. L. J. 810 : 4 A. L. J. 
227 : 2 M. Ij T. 147 ; 17 M. L. 3. 22B ; 29 A. 244 
(P. 6.) followed. 

In a decree for partition of joint family property 
provialon cannot be made in anticipation for the 
marriage otjanco of any of the parties, [p. 679» col. 1.] 

Bamalinga Anftani v. Narayana Annanu 68 Ind. 
Oaa. 461 ; 87 0. L. J. 16 ; 30 M. N. 256; (1922) M. 
W. N. 899 ; 46 M. 489 ; 26 0. W. N. 929 : (1922) A. L 
B. (P. 0.) 201 ; 43 M. Ii J. 428 ; 16 Ij W. 689 : 24 
Bom. Ij. R. 1209 ; 20 A. Ij. J. 889 (P. 0.), followed. 

Appeal againsti the deoree of the Subordinate 
Judge, Unao, the dated, 30bh June 1921. 

Messrs. B, N. Srivastava and Bishambar 
Nath Srivastava, for the Appellants. 

Messrs. Prog Narain and Badha Krishan, 
holding the brief of Pandit 0, N, Mttra, for 
the Bespondents. 

JUDGMENT, — This is the defendants’ 
appeal in a suit brought by the plaintiffs- 
respondents for partition of joint Hindu family 
property. The decree passed by the lower 
Court is accepted by both the parties except 
in respect of certain matters to be stated here- 
after. The appeal challenges the propriety of 
the deoree for partition in respect of four items 
of property. They are Nos. 5, 9, 16 and 19 of 
schedule No. 1 attached to the decree prepar- 
ed in the Court below. The second point urged 
in appeal is the extent of the shares to which 
the plaintiffa-respondents are entitled on 
partition of the family property. The 
respondents have filed cross-objections in res- 
pect of the findings of the Court below on 
issue No. 3 and they further urge that in 
the allotments following the partition, com- 
pact mahals and pattis be allotted to the par- 
ties to the suit and any disproportion in value 
should be made good by compensation either 
in money or in land. 

The suit relates to the property of Misri 
Lai, who died on the 29th May 1919. Misri 
Lai was married three times. His first wife 
was Mt. Laohmin, who was defendant No. 4 
in the present suit. She died during the pen- 
dency of the appeal in this Court. His second 
wife was Mt. Sheoraja. She had died before 
the institution of the suit. Her son, Gaya 
Prasad, is the chief defendant in the present 


litigation. Gaya Prasad’s son, Bal Krishna, 
is defendant No. 2. Misri LaTs third wife is 
Mt. Sheoraja Kunwar, vvho is defendant No. 3, 
Girja Shankar, Sheo Kumar Lai and Iqbal 
Shankar are his three sons born of Mt. Sheo- 
raja Kunwar and are the plalntitfs Nos. 1 to 3, 
respectively. They are all minors. Their next 
friend is Pandit Prag Narain. Wo will first 
deal with the second question involved in the 
appeal. 

The argument under that head is that the 
lower Court should not have granted a sepa- 
rate share to the mother of the plaintiffs out 
of the joint estate but that her share should 
come out of the aggregate of the shares allot- 
ted to her three sons, the iilaintiffs. 

We were much impressed by the a priori 
reasoning underlying the argument which was 
borrowed from the observations of their Lord- 
ships of the Privy Council in the case of Hem- 
angini Dasi v. Kedamaih Kundu (1). Indeed, 
that case was cited by the learned Advocate 
for the appellants as an authority in sup 
port of his argument. The respondents, 
however, point out that the case just now 
mentioned was a decision on tho Daya- 
bhag Law obtaining in Bengal. That it was 
a case under the Dayabhaga is true but 
the observations of their Lordships of tho 
Privy Council, to be quoted shortly after, 
appear tons to be of general application, 
and if there were no precedent in favour 
of the respondents’ contention that the 
rule is different under the Mitakshara 
Law we would have unhesitatingly accepted the 
argument of the appellants’ learned Advocate. 
In the case mentioned above their Lordships 
said : “ The right of a widow to maintenance 
is founded on relationship and differs from 
debts. On the death of tho husband, his heirs 
take the whole estate and if a mother on par- 
tition among her sons takes a share, it is 
taken in lieu of maintenance. Where there 
are groups of sons the maintenance of their 
mothers must, so long as the estate remains 
joint, be a charge upon the whole estate ; but 
when a partition is made, the law appears to 
be that their maintenance is distributed in 
accordance to relationship, the sons of each 
mother being bound to maintain her. The 

(1) J6 0. 768 at p. 766 ; 16 I. A. 116 ; 18 Ind. Jar. 
210 ; 6 Sar. P. 0. J. 874 ; 8 Ind. Deo. (N.B.) 602 
(P.O.). 
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step-sons are not under the same obligation/' 
The position taken up by the respondents con- 
sistenly with the opinion of the Court below 
is, however, supported by a decision of 
the High Court at Allahabad in tlie case 
of Har Narain v. Bishamhhar Nath (2). 
This case has a direct bearing on the point 
under consideration. The learned Judges in 
the Allahabad case distinguished the decision 
of the Privy Council mentioned above on the 
ground that that was a case under the Daya- 
bhaga while the rule under the Mitakshara 
school of law is that a step-mother is entitled 
upon partition of a joint family property to 
get a share equal to that of a son. We are 
content to follow the opinion expressed in the 
Allahabad case. The argument, therefore, 
fails. 

It is next contended that Mt. Lachmin, 
defendant No. 4, having died during the pen- 
dency of the appeal the share which the 
Court below had allotted to her, should devolve 
exclusively in equal proportions upon the sons 
of Misri Lai, and that Mt. 8heoraja Kunwar, 
the plaintiffs’ mother, should get no increment 
to her share out of the portion allotted to Mt. 
Lachmin. We are of opinion that the conten- 
tion is sound and must be accepted. In the pre- 
sence of the son of Misri Lai his widows are not 
his heirs. His entire estate devolves upon his 
heirs alone who are his sons, the plaintiffs and 
the defendant No. 1. Mt. /Jieoraja Kunwar is 
not entitled to any share in the character of 
an heir on the partition of the joint estates- 
Whatever she gets she gets in lieu of main- 
tenance and it is settled law in this part of the 
country that she holds it for her life-time 
only. On her death the share, which she 
gets in lieu of maintenance, will devolve on 
the entire body of heirs of Misri Lai. Simi- 
larly, the share which was allotted to Mt. 
Lachmin, was merely a provision for her 
maintenance, the need for which came to an 
end on her death. That share must go only to 
the heirs of Misri I al, that is, the plaintiffs 
and the defendant No. 1. Mt. Sheoraja Kun- 
war can have no claim to any portion of that 
share. 

Now we come to the question of the four 
properties, to which objection has been taken 
by the appellants in respect of their liability 
to be partitioned. 

(2) 81 Ud. Oas. 907 : 88 A. 83 ; IB A. L. J. 1129. 


Item No. 5. The case of the appellants 
with regard to this property is, that Misri Lai 
made a gift of it to the defendant No. 1 on 
the occasion of the 12th day ceremony of his 
birth. The defendant No. 1 was born on the 
4th March 1897. The direct evidence in sup- 
port of this gift is oral and consists of the 
statements of the defendants’ witness Debi 
Nandan. The learned ^Subordinate Judge has 
refused to place any reliance on the statement 
of Debi Nandan in respect of the matter of the 
gift In support of his opinion the learned 
Judge has given cogent reasons and anything 
said in argument to the contrary has not indu- 
ced us to disagree with the Judge of the trial 
Court. Apart from the oral evidence, reliance 
is placed upon certain documents supporting 
the case of the alleged gift. 

It appears that in March 1900, proceedings 
were taken in the Court of Revenue for muta- 
tion of nam s in respect of this property with 
the result that Misri Lai’s name was expunged 
and Gaya Prasad’s name was entered in the re- 
venue papers. On the 7th March 1900, Misri 
Lai made a statement in relation to those pro- 
ceedings. Ho stated that he had made a gift of 
the property inquestioii-to Gaya Prasad on the 
20th February 1900 and that Gaya Prasad had 
been put in possession of the same under 
Misri Tjal’s guardianship (Ex. A19). On the 
21st March 1900, the village Patwari gave his 
statement in support of Misri Lai’s allegations 
(Ex. A20). On the 23rd March 1900, the 
Court of Revenue ordered mutation of names 
to be made as desired by Misri Lai (Ex. A21). 
I he kliewat (Ex. A22) shows that the entries 
were made in accordance with the order men- 
tioned above. Exhibits A23 to A31 are re- 
ceipts of the payment of the Government 
revenue in the name of Gaya Prasad. These 
documents dearly do not support the alleged 
gift on the 12th day of Gaya Prasad’s birth. 
On the contrary, Exhibit A19 mentions the 
date of the gift to he the 20th February 
1900. It I is said that Misri Lai deliber- 
ately gave a wrong date of the gift with 
the object of evading the payment of 
penalty to which he would have been liable 
if he had stated the true date of it. We are 
not impressed with this explanation. If 
Misri Lai had really made the gift, as the 
defendant’s case is that he had, we find no 
sufficient reason as to why be should have 
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delayed tbe mutation of names for so long a 
period as three years. We are of opinion 
that the proceeding relating to the mutation 
of names was merely a paper transaction and 
that Misri Lai, had never intended to nor, as a 
matter of fact, did he, make a real transfer of 
property fn question in favour of Gaya 
Prasad, 

It appears that in the year 1904 there was 
a litigation between Mt. Luchmin and her 
husband, Misri Lai. This ended in a compro- 
mise under which Mt. Lachmin secured a 
maintenance allowance of Bs. 21 per mensem. 
In connection with this litigation, Debi Nandan 
acting as an agent of Misri Lai, filed certain 
lists of properties held by Misri Lai and Gaya 
Prasad. One of such lists is Exhibit A 14 in 
which the property under consideration is 
shown to be in the ownership and possession 
of Gaya Prasad. This was in consonance with 
the Jcheioat in which Gaya Prasad's name was 
entered in pursuance of the mutation proceed- 
ings of the year 1900 and proves nothing more 
than the apparent character of the title. 

Item No. 9. Misri Lai sold this property 
to one Chabnath some time in 1906-1907. One 
Sadhan Lai brought a suit for pre-emption in 
respect of the same, obtained a decree and sub- 
sequently made a gift of it to Gaya Prasad. 
On these facts the defendant No. 1 claims it 
as his exclusive property. The account-books 
produced by the plaintiffs show that Misri Lai 
had financed Badhan Lai's claim for pre- 
emption. Indeed, in the arguments before us 
this was not disputed. The learned Subor- 
dinate eTudge is of opinion, that the gift to 
Gaya Prasad was made in consideration of 
the pecuniary advances made by Misri Lai 
out of joint funds and, consequently, this prop- 
erty must be treated as joint family property. 
Against this opinion, the only argument urged 
on behalf of the appellants is that Misri Lai 
committed a fraud on the Court and the 
vendee Chabnath by helping the plaintiff in 
the pre-emption suit with money and that the 
fraud succeeded inasmuch as Sadhan Lai 
obtained a decree. The plaintiffs represent- 
ing Misri Lai cannot be permitted to recover 
this property from the hands of the defen- 
dant No 1, who stands in the shoes of Sadhan 
Lai. We are unable to uphold this argument. 
In our opinion there is no question of fraud 
at all. Sadhan Lai had admittedly a right to 
I 0-73 


pre-empt the sale made by Misri Lai and he, 
after recovering it from the hands of the 
vendee, made a gift of it to Gaya Prasad. 
The fact that Sadhan Lai received monetary 
help from Misri Lai in prosecuting his claim 
for pre-emption creates no estoppel against the 
present plaintiffs, who do not claim through 
Misri Lai. They claim a sharo in the joint 
family property in their own right. In the 
circumstances stated above, the gift was 
in consideration of the money derived from the 
joint family fund and, consequently, this prop- 
erty must bear the character of the source of 
its acquisition. 

Item No. 16. These plots of land were con- 
veyed under a sale-deed, datt'd the 13th June 
1907, by one Kirpa Ram in favour of Gaya 
Prasad for a sum of Rs. 800 (Ex. 87). On the 
same date Kirpa Bam conveyed by another 
sale-deed some other property situate in the 
same village in which the plots in question 
lie. This sale-deed is in the name of Misri 
Lai alone (Ex. 96). 'Die defendant No. 1 
claims those plots as his exclusive property. 
The learned Subordinate Judge has rejected 
this claim. The entries in the account-books 
clearly establish that the money utilized for 
the purpose of the plots in question came 
from theijoint family funds. We, therefore, 
agree with the learned Subordinate Judge that 
item No. 16 is joint family property. 

Item No. 19. Mauza Bampur Balaqidas, 
the subject-matter of the item under considera- 
tion, was acquired under the sale-deed, dated 
the 8th June 1903, for a sum of Bs. 5,500, 
and the deed stands in the names of both 
Misri Lai and Gaya Prasad (Ex. 109). The 
defendant No. 1 claims a 4th share as his 
exclusive property in this village. In the pro- 
ceeding relating to mutation of names follow- 
ing the sale mentioned above, Misri Lai 
stated that the vendors had sold the entire 16- 
annas to him and to his son, Gaya Prasad, and 
that the names of the vendees should bo 
entered in this way, that the four annas 
should stand in the KJmvat ‘ in my name ’ 
and 12-anna8 in that of Gaya Prasad, minor 
(Ex. A 40). In the litigation between Mt. 
Lachmin and Misri Lai, to which reference 
has already been made, one of the lists filed by 
Debi Nandan, agent of Misri Lai, was Ex. A14 
already noted. In this list, Gaya Prasad's 
share in the property in question was stated 
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to bo 8-annas. The learned Subordinate 
Judge has, in a carefully written judgment, 
come to the conclusion that this item is also 
joint family property. For the reasons stated 
by him, we are of opinion that his finding is 
correct. 

The general conclusion, that the four 
disputed items of property belong to the joint 
family and are not exclusive property of the 
defendant No. 1, is supported almost conclu- 
sively by entries in the account-books (Exs. 
XI, X 4 and X 5). Particular reference in 
this connection may be made to the entries in 
exhibit XI specially to pages 80 et seq. of the 
printed record. The income from properties, 
which admittedly belong to the joint family, 
and the income from the properties claimed 
by the defendant No. 1 as exclusively be- 
longing to him are blended together and 
from these blended funds flow expenditure 
common to the whole family. We have also 
before us a memorandum partly written 
by Misri Lai himself and partly by his 
agent, Debi Nandan (Ex. 112). The entries 
in this memorandum point to the same 
conclusion at which we have arrived. Certain 
private jamabandis kept by Misri Lai and 
produced by the plaintiffs are exhibited on 
behalf of the appellants. In these jamabandis, 
we find entries in respect of the properties in 
question in the name of Gaya Prasad. As ob- 
served by the learned Subordinate Judge, 
these jamodjandis must have been maintained 
for the purpose of production in rent suits, 
showing the realizations and arrears of rent 
and would, consequently, be consistent with the 
entries in the khewat. There are also here 
and there in the account-books entries showing 
sums of money under the heading of income 
in the name of Gaya Prasad alone. Those 
entries do not, in our opinion, outweigh the 
effect of the rest of the evidence on which, we, 
in agreement with the trial Judge, have 
founded our conclusions. 

On the basis of certain oral evidence, it was 
contended on behalf of the appellants thatGaya 
Prasad’s mother was possessed of separate 
funds of her own and it was with the help of 
these funds that acquisitions were made by 
Misri Lai in the name of Gaya Prasad, from 
time to time for the benefit of Gaya Prasad. 
The evidence relied upon is wholly flimsy and 
has been discredited by the learned Subordi- 


nate Judge. We are unable to disagree with 
him in this behalf. Certain entries in the 
account-books were shown to us by the learned 
Advocate for the appellants, as indicating that 
the women of the family had certain money 
of their own. Small sums of money are shown 
as entered in the name of a woman of the 
house without mentioning her name or giving 
any description of her. Such entries are of 
no or little evidential value. That the family 
has been joint throughout before the present 
suit was instituted is common ground. It is 
further admitted on both sides that the family 
was possessed of large ancestral property. The 
onus, therefore, was on the appellants to 
show that the property in question was not 
purchased with the ancestral funds. Wo 
are of opinion, in agreement with the trial 
Judge, that they have failed to discharge 
that onus and that, on the contrary, 
the evidence fairly reasonably leads to the 
conclusion that the last throe properties 
were purchased with the assistance of the 
joint funds and were consequently joint pro- 
perties liable to be divided amongst the 
members of the family : Lai Bahadur v. 
Kanhaia Lai (3). 

We now come to the consideration of the 
cross-objections ‘filed by the respondents. The 
first objection is that the plaintiffs are enti- 
tled to a provision being made in the decree of 
the present suit for the marriages of the 
plaintiffs and Janeo of the plaintiffs Nos. 2 
and 3 in anticipation. We are unable to 
accede to this contention. There seems 
to be a conflict of opinion on this point 
in the High Court of Madras. The case of 
Srinivasa Iyengar v. Thiruvengadathaiyan- 
gar (4) is in favour of the respondents* con- 
tention while the case of Narayana Annavi 
V. Bamalinga Annavi (5) is against it. Again, 
the case of Karuturi Gopalan v. Karuturi 
Venkata/raghavulu (6) is in support of it. The 
foundation for the opinion expressed in the 
last mentioned case is the practice prevailing 
in that Presidency. We are not aware of any 

(8) 84 I. A. 65 ; 9 Bom. L. R. 597 ; 11 0. W. N. 
417 ; 5 0. L. J. 840 ; 4 A. h J. 227 ; 2 M. L. T. 147 ; 
17 M. L.J.928;29 A. 244 (P.0.>. 

(4) 28 Tnd Cm. 264 ; 88 M. 556 ; 15 M. L. J. 807 ; 
(1918) M W. N. 184 J (1914) M. W. N 282 ; 26 M. Ii 
J. 644. 

(5) 86 [nd. Oaf. 428 ; 89 M. 587. 

(6) 81 I&d Oaf, 574 ; 40 M. 632 ; 29 M. L. J. 710. 
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Buoh praotioe iu this part ot* the country. Be 
that as it may, the recent decision of their 
liordships of the Privy Council in the case of 
Eamalinga Annavi v. Narayana AmiaviiT) 
seems to us to conclusively settle the ques* 
tion against the respondents. We, therefore, 
oveirule this objection. 

The second objection is, that this Court 
should insert a direction in its decree to the 
effect, that in carrying out the actual parti- 
tion, entire mohals should be allotted to the 
parties so far as possible. We are unable to 
accede this prayer. The zemindari property in 
dispute consists of Government revenue paying 
mahcds or portions of a mahal. It is the 
exclusive function of the Courts of Revenue 
to determine the mode of partition. This 
objection is also rejected. 

The result is, that we allow the appeal in 
so far as we have indicated in this judgment 
on the question relating to the extent of shares, 
and direct that the decree of the Court below 
will be modified in that respect. In other 
respects, the appeal is dismissed. We also 
dismiss the cross-objections. The parties will 
receive and pay costs in both the Courts in 
proportion to their success and failure. 

Z. K. Appeal allowed in part, 

(7) 69 Ind. OaB. 461 ; 87 0. L. J. 16 ; 80 M. L. T. 
266 ; (1922) M. W. N. 899 ; 46 M. 4b9 ; 26 0 W. N. 
929 ; (1922) A. I. U. iP.O ) 201 ; 48 M. L. J. 428 ; 16 
L. W. 689 ; 24 Bom. L. R. 1209 ; 20 A. Ii J. .869 
(P.O.). 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1056 OF 1923. 

December 20, 1923. 

Present ;—Mr. Justice Scott-Smith. 

BIKA AND OTHERS— 
Defendants— Appellants. 

versus 

BALANDA -Plaintiff— Respondent. 

Civil Procedure Code (Act V o/ 1908) s. 11, O. II, 
r. 2-^Disniissal of euitfor misdescription of property— 
Suhseqjucnt tuilt whether barred. 


The dismissal of a suit on the ground o! misdea. 
orlption of the property in Huit is not a bar to a sub- 
sequent suit on the same oauae of action either on 
the ground of res judicata or under 0. II, r. 2 of 
the Civil Prooedure Code. 

Janfikduiar Saran Misser v. Arnbica Prasad Singhf 
89 Ind Oas. 126, GulabShah, v. Haveli Shaht 81 Ind. 
Oaa. 463 ; 87 P. B. 1916 ; 181 P. W. R. 1916, relied 
on. 

Miscellaneous second appeal from the order 
of the Additional District Judge, Hoshiarpur, 
dated the 2nd February 1923. 

Kan war Dalip Singhf for the Appellants. 

Lala Anmr Nath Chopra, for the Res- 
pondents. 

JUDGMENT.— On the 22nd of March 
1920, plaintiff-respondent sued defendanw ap- 
pellants for one maria of land out of khcisra No. 
2493 upon which, he said they had encroich- 
ed. The suit was refered to arbitration and 
was eventually dismissed on the ground that 
the property sued for had been misdescribed. 
The plaintiff was actually in possesion of kha^ra 
No. 2493, and what he really intended to claim 
was a part of khasra No. 2494. He was 
brought the present suit for a plot of land 26i' 

‘ X- 13V out of khasra No 2494 on tho ground 
that the defendants have oncroaohed upon it. 
Tho first Court held that tho present suit was 
barred by the rule of res judicata. The lower 
Appellate Court held that it was not so barred 
and has remanded the ease for trial on the 
merits. F'rom this order tho defendants have 
appealed to this Court. 

The lower Appellate Court relied upon ths 
case reported as Janakdular Saran Misser 
V. Amhica Prasad Sinqh, (1) where a Division 
Bench of the Patna High Court held that, “the 
“ dismissal of a suit on the ground of misdes- 
“ cription of property in suit is not a bar to a 
" subsequent suit on the same cause of action." 
That ruling is directly in point in the present 
case. What was held in the previous case 
was that the plaintiff was not entitled to a 
decree to any portion of khasra No. 2493. 
The property now olaimod is a part of khasra 
No. 2494 and 1 fail to see liow it can be said 
that this claim was hoard and finally adjudi- 
cated upon in the previous suit. 

Next, it is contended by (Jounsel for the 
appellants that if the property sued for is not 
tho same as in the previous suit, tho suit is 

(.1) 89 Ind. Cas. 126 
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barred by O. II, r. 2 of the Civil Proce- 
dure Code. In my opinion there is no force in 
this arf^ument. The plaintiff did not in the 
previous case split up his claim and sue 
for only a part of the relief to which ho 
was entitled. On the contrary, he sued 
for something to which lie was not entitled. 
Counsel for the respondent has cited Guld'^ 
Shah V. Haveli Shah (2), whore it was held 
when the dismissal of a suit takes place for 
defect in the form of 'he suit, O. IT, r. 2 of the 
Code of Civil Procedure does not preclude a 
plaintiff, whose suit has been thus dismiss- 
ed from bringing a second suit". The pre- 
vious suit failed because the property sued for 
was misdescribed and it was found that the 
plaintiff was not entitled to a decree for any of 
the property as described in the plaint The 
suit really failed because there was a defect in 
the form of the suit. In the previous suit the 
plaintiff stated his cause of action to be an en- 
croachment on khasra No. 24.93. It was 
found that he had no such cause of action. 
The cause of action in the present case was 
stated to be an encroachment on a part of 
khasra No .2494 and it was, therefore, differ- 
ent from the cause of action in the former 
suit, and O. 11, r. 2 does not in terms apx)ly 

The appeal accordingly fails and is dismissed 
with costs. 

Z. K. Appeal dismissed, 

(2) 31 Ind. Oas. 468 ; 87 P. B. 1916 ; 181 P. W. B. 
1915. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 222 op 1923. 
December 17, 1923. 

Present Mr. Baker, J. 0. 
BANDAPPA— Applicant 
versus 

SHANKAR RAO and others— 
Applicants. 

Limitation Act {IX oj 1909) s. 14— Civt/ rroa'dure 
Code {ActV of 1908) 0. XXL r, 100 - Execution of 
decree -^Lisposscssiout objection to-^Colkctorf wJvcther 
Jourt^JIvntaiioJh extension of. 

A Collector in the Cestral ProvUces is act iavest- 
BdwUb power to diflpDse oi objeotioos to dUpoBses- 


flioD In exoouiion c! a deoree under 0. XXI r. 
100 of the Civil Prooedare Code. Ha is not, therefore, 
a Court for that porpose within the meaning of bm- 
tion 14 of the Limitation Act, and the- time occupied 
in proceed inR9 taken before him under O. XXI 
r. 100 of the Civil Prooelure Code, cannot be need 
to extend limitation under that section, [p 681, 
col. 2 ; p. 682, col. 1 .] 

Case-law discussed. 

Application for revision of the order of the 
Additional District Judge, Nagpur, dated the 
9th April 1923 in Miscellaneous Judicial Case 
No. 36 of 1923. 

Mr. G, B. Deo, for the Applicant. 

Mr. M, B, Bobde, for the Non-applicants. 

ORDER: —The point in both these oases'is 
whether the Colleotar in executing the decree 
of a Civil Court is a Court within the meaning 
of Section 14 of the Limitation Act, so that the 
time spent in proceedings before him would be 
excluded from limitation. The applicants in 
both oases were dispossessed in the course of 
proceedings in execution, which were transfer- 
red to the Collector. Applications were made 
under O. XKI, r. 100, Civil Procedure Code, to 
the Collector who held he had no jurisdiction 
to entertain them. On applying to the Civil 
Court it was held that the applications were 
barred by limitation, as the Collector could not 
be considered to be a Court within the mean- 
ing of section 14 of the Limitation Act under 
the ruling in Tipangavda Sundawangavda v. 
BamangavdaVenhangavda Gavdar. (1) Against 
this order these applications are preferred. 

The Bombay case was decided on the rules 
framed in Bombay for the execution of decrees 
by Collectors and that this is so appears from 
the remarks on page 54 of the case, where it 
is stated that the Revenue Officer under the 
rules passed under section 320 of the old Code, 
which was still in force, has no power to con- 
sider an application to sot aside a sale under 
O. XXI, rule 89, Civil Procedure Code. But 
under the rules in this Province, to be 'found 
in C. P. Revenue Manual, Vol. 2, page 149, 
the Collector was expressly invested with all 
the powers which the Court might exercise in 
the execution of such decrees, including powers 
under rr. 72 and 92 of O. XXI, Civil 
Procedure Code, the latter of which refers to 
setting aside or confirming a sale. The powers 
under O. XXI, r. 6§, Civil Procedure Code, are, 
however, expressly withheld. It has been 

(1) 54 lad. Oas. 670; 44 B. 60; 22 Bom. Ii. B. 86. 
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held by fehis Court in Hardeo v. Narbadi (2), 
that no close analogy oan be drawn from the 
views propounded in other Provinces, because 
an essential factor governing the application 
of the law lies in the extent to which the 
Local Government has directed a transfer of 
the execution powers of the Civil Court to the 
Collector by orders and rules made under 
section 320 of the Code of Civil Procedure, 
1882 (now sections 68-71 of Act V of 1908), 
and these vary in each Province. It has 
been held by the Bombay High Court in 
Laxman Oanesk Bajendra v. Keshav Govind 
Deshpandet (3) that it is necessary in each 
case to examine the precise nature of the pro- 
ceeding and the constitution of the authority 
before whom such proceeding is taken, in 
order to decide whether it should properly be 
termed a civil proceeding in a Court. I am 
of opinion that if the proceeding in question 
was one which the Collector was competent 
to determine, be should be regarded as a Court 
within the moaning of section 14 of the Indian 
Limitation Act, otherwise not. It is necessary, 
therefore, to see whether, under the powers 
conferred on the Collector in execution of dec- 
rees by the Local Government, he was em- 
powered to dispose of applications under 
O. XX.I, r. 100, which provides for disposses- 
sion of third parties by the decree-holder. It 
was held in Eagho Chandrarao Kadam v. llan- 
mati Chandrarao Kadam, (4) that when a per- 
son has been dispossessed under the Collector s 
order, to whom the execution proceedings are 
transferred, he should apply to the Collector 
and not to the Court. This rule has no appli- 
cation when execution has been transferred to 
the Collector. That ruling is based on the 
rules in force in Bombay. As regards this 
Province, the Deputy Commissioner (Collec- 
tor) is not invested with power to dispose 
of objections under O. X.XI, r. 68, Civil 
Procedure Code, and hence if he is 
not empowered to dispose of claims or 
objections, it would appear that he has no 
power under O, XXI, r. 100, which is of the 
same nature as O. XXI, r. 58, the difference 
being that O. XXI, r. 68, refers to objections 

(4) 8 Ind. Cafl. 672 ; 6 N. L. R. 121 at p. 124. 

(0) 48 Ind. Oaa. 467 ; 20 Bom L. U. 918 ; 48 B. 

(4) 19 Ind. Oafl. 908 ; 97 B. 489 : 15 Bom. L. R 
B89. 


to attachment, while O. XXI, r. 100, refers 
to objections to dispossession. 

Although the rules do not refer expressly 
to this point, I am supported in my opinion 
by certain remarks in the case quoted above, 
Ilardeo v, Narbadi (2) in which it is stated 
that the Collector in this Province steps into 
the place and exclusively absorbs and exercises 
all the powers of the executing Civil Court to 
the extent of the transfer made to him, includ- 
ing correction of orders in execution proceed- 
ings by way of review, appeal or revision, but 
where a separate suit can be maintained, e.g,, 
a suit by a person injured by an order passed 
in execution proceedings with which he had 
no sort of connection, we call in a civil juris- 
diction, entirely outside the execution jurisdic- 
tion under which the order in question was 
made ” 

In Harlal v. Narayan (5). it is pointed out 
that the (.'ollector under the rules is invested 
with all the powers which the Court might 
exercise in the execution of the decree but 
these do not include the power to investigate 
claims made on objections preferred under 
r. 58 because such an investigation would not 
bo in the execution of the decree. 

In these circumstances, although there is 
no direct ruling on the point, I am of opinion 
that the Collector was not empowered to 
decide the objection as to dispossession under 
O. XXI, r. 100, Civil Procedure Code, and ho 
has declined to do so on the ground that he 
has no jurisdiction. The applicants are 
strangers to the decree and as such not 
parties to the execution and are persons injur- 
ed by an order passed in the execution pro- 
ceedings with which they had no sort of 
connection and thus are covered by the re- 
marks in Ilardeo v. Narbadi (2) quoted above. 
This being so, the Collector having no juris- 
diction to deal with the objections, he cannot 
be considered as a Court in this connection. 

It has been held in a number of cases that 
the time occupied during the pendency of an 
application to the Collector to set aside the 
execution of sale effected by him where the 
Collector is not empowered to set aside the 
sale, cannot bo excluded under section 14 of 

(6) 64 lud. Oa^. 420; 18 N. L. H. 159 at p. 168; 4 
N. li. J. 118. a‘J99) A. 1. B. (Nag.) 967- 
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bhe Limitation Aot : cf. Narayan v. Basulkhan 
(6), where it was held that when the Collec- 
tor had no jurisdiction, there was no hona fide 
mistake of jurisdiction such as would justify 
the Court in excluding the time occupied in 
applying to the Collector from the period of 
limitation; and the same is the ratio decidendi 
in Tipangavda Sundawangavda v. Bamangav- 
da Venkangavda Oavda (7). 

In these circumstances, the Collector had no 
jurisdiction and cannot be considered a Court, 
and, therefore, the time occupied in prosecuting 
proceedings before him cannot be excluded 
under section 14 of the Limitation Act. In 
cases of this character it is not possible to lay 
down any general rule, as each case varies 
according to the question of whether the 
Collector bad or had not jurisdiction. I am 
prepared to admit that, in certain cases, in 
which he had jurisdiction under the powers 
conferred on him by the rules, the time occu- 
pied in the proceedings taken before him 
might be used to extend the limitation under 
section 14 of the Limitation Aot, but the 
present case is not one of that character, 
and the finding of the lower Court is correct. 

Both appplioations are accordingly dismiss- 
ed with costs. 

Z. K. Applications dismissed, 

(6) 28 B. 631; 1 Bom. L. R. 8S ; 12 lud. Deo. 
(N. S ) 864. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1309 of 1922. 
January 29, 1924, 

Present:- Mr. Justice Mukerji. 

TOTA EAM AND OTHERS— Defendants— 
Appellants 

versus 

GOUBI SHANKAE— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of J908), 0. XXl^ r, 66, 
proccedinQb under ^ nature of •^Decision toJiether tee 
judioata in subsequent regular suit, 

PtooeediogB under 0. XXT, r. 66 o! the Civil Pro. 
cedute Code are of a non judlolal or giuasi Judicial 
cbaiaotec «iid aoy deoieton oome to in thoae pro- 


oe^iogs cannot operate as res judicata on the point 
raised in a regular suit later on. 

Daniber Singh v. Kalyan Singh, 66 Ind. Oas. 799 ; 
20 A. L J. 170 ; (1922) A. I. IX, (All.) 27 ; 44 A. 860. 
distinguiahed. 

Second appeal against the Subordinate 
Judge, Bulandshahr, dated the 2nd August 
1922. 

Messrs. M. A. Aaiz and G. Agarwala, for 
the Appellants. 

Mr. Panna Lai, for the Respondent. 

JUDGMENT. — The facts of this case are 
these. The plaintiff, who is the respondent 
in this Court, with his brother Shib iPahai, 
obtained a usufructuary mortgage from the 
ancestors of the appellants on 29th August 
1905. On the same date, the mortgagors 
executed a rent-note, by which they agreed to 
pay to the mortgagees Rs. 7-12-0 per month 
as rent of the house mortgaged. Some time 
later, the moibgagees obtained a simple money 
decree against the mortgagors. In execution 
of that decree they attached the interest of 
the judgment-debtors in the house, viz., a 
right to redeem. The judgmeot-dobtors object- 
ed and said that it was wrong to describe 
them as mortgagors and that they were the 
full owners of the house. They added that, 
they apprehended that if they were described 
as mere mortgagors, the property might 
fetch a small value. Notice was given 
to the decree-holders but they were not pre- 
sent when the application was disposed of. 
The execution Court held, by decision dated 
29bh April 1920, that the words “ mortgagor’s 
interest ” should be expunged. The house, 
however, was never brought to sale. I am 
told by the parties that some other property 
of the appellants was sold and that sale satis- 
fied the simple money decree. 

After all these had happened, the suit, out 
of which this appeal has arisen, was institut- 
ed by the respondent for recovery of the rent 
on foob of the registered rent-note. The suit 
was decreed by the lower Appellate Court* and 
two points have been urged in appeal. 

The fourth point in the grounds of appeal is 
that the lower Court was not justified in com- 
ing to the conclusion that the mortgage- 
deed of 1906 and the rent-note were not mere 
colourable transactions but were substantial 
ones. Mr. Aziz, however, conceded that the 
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plea oould not be urged as It went oounter to 
the finding of the dower Appellate Court. 

Mr. Aziz has, however, urged that the find- 
ing of the execution Court, dated 29th April 
1920, operates as res judicata in the present 
suit and he cites the case of Damlyar Singh v. 
Kalyan Singh (1). 

Mr. Aziz has conceded that there is nothing 
on the record to show that the respondent 
mentioned the mortgage of 1905 as the mort- 
gage by virtue of which his iudgment-dehtors 
were in the position of the mortgagors and 
the property was being sought to be sold sub- 
ject to the mortgage of 1905. start with, 
therefore, there is no decision that the mort- 
gage of 1905 and the rent note of that date 
were fictitious transactions. 

Assuming that all the necessary facts were 
found in favour of the appellants, it is clear to 
me that, the plea of res judicata cannot be 
sustained. The proce^ings in which 
the objection was raised were under 
O. XX I, r. 66 of the Civil Procedure Code. 
They were ministerial proceedings. More 
correctly speaking, they were non-judicial or 
quasi judicial proceedings. The Court had to 
determine what were the properties to be 
sold and what were the incumbrances on the 
same. Any decision come to on those proceed- 
ings cannot operate as res judicata on the very 
point raised in a regular suit latar on. In 
the case quoted, the question that subsequent- 
ly arose, arose in the very execution proceed- 
ings in which the former finding had been 
arrived at. 

The appeal fails and is dismissed with costs 
which will include fees in this Court on the 
higher scale. 

S« D. Appeal dismissed. 

(1) 65 Ind. Oaa. 799 ; 30 A. L J. 170; (1922) A. I. 
R. (A) 27; 44 A. 850. 


SIND JUDICIAL COMMISSIONER S 
COURT. 

First Civil Appeal No. 62 op 1922. 
November 6, 1923. 

Present : — Mr. Kennedy, .T. C., Mr. Raymond, 
A. J. C., and Mr. Rupchand Bilaram, A. J. C. 
HIRIOMAL and others — 
Appellants 
versus 

HAZARISING and others— 
Respondents. 

RtiU oj Oourt of Judicial Oommissioner, Sind, 
rule 38 — Executioti oj decree -- Judgment-debtor^ whe- 
ther can raise plea of being agriculiurist— Court % duty 
of — Interpretation oj rules ^Courl, function of — Dec. 
can Agriculturist's Belief Act (XIII of 1879;, s. 1— 
“ Agriculturist meanifig of. 

Under r. 38 of the Rales of the Coart of the Jadi- 
oial Oommissioner of Stad, it is open to a jadgmeat- 
debtor to raise the plea of his baiag an agcfoaltarist 
in exeoatiop prooeedlags, though no saoh pla:^ was 
raised by him at any e»lier stage of the proceed, 
ings ; bat, saoh a plea oan be anooesafally raised 
only for the purpose of ha?iag the deoree transferred 
to the Oollaotor for exeoution. 

In that event, the exeouting Court is bound to 
inquire into the status of the judgment-debtor and in 
the event of finding him to be au agriouUurist trans- 
fer the deoree for the sale of property speoifioally 
mortgaged to the OoUeotor for exeoution. 

In interpreting a rule of Court wbioh has the force 
of law, the office of the Court is jus discere and not 
jus dare and it has to abide by the words of the rule 
without attempting to re-form it aooording to the 
supposed idtentiona of the Legislature or attempting 
to exclude oases whioh fall within the express mean- 
ing of the rule iu order to make the law reasonable 
[p. 686, Col. 3.] 

The definition of an " Agriculturist " in section 2 
of the Deooan Agrioulturiat's Eelief Act is not limited 
to a judgmen ^debtor being an agriculturist at the 
date of the suit or of the deoree It is oomprehan- 
aive enough to include an agrioulturist at auy stage 
of the proceed Inga, [p 68i, Col. 1.] 


Mr, Kimatrai Bhojraj, for the Appellants. 

Mr. Sang am Lai fl. Jesswani, for the 
Respondents. 

JUDGMENT. 

Rupchand, A. J. C. — ^Two questions have 
lieen referred to us for our decision by a Divi- 
sion Bench of this Court, viz., (l) Whether 
under rule 28 of the Rules of the Court of 
the Judicial Commissioner of Sind, it is open 
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to a judgment-debtor to raise a plea of bis 
being an agriculturist in exeaution proceedings, 
no such plea having been raised at any earlier 
stage of the proceedings ; 

(2) Whebher, in that event, the executing 
Court is bound to inquire into the status of the 
judgment-debtor and, if found an agriculturist, 
transfer the decree for the sale of property 
specifically mortgaged to the Collector for ex- 
ecution. 

Eule 28 declares that the execution of 
decrees ordering the attachment or sale of im- 
moveable property shall be transferred to the 
Collector of the district in cases where “such 
property belongs to a person who is an agri- 
culturist within the meaning of the Deccan 
Agriculturist's Belief Act of 1879, and has 
been specifically mortgaged for the re-payment 
of the debt to which the decree relates and 
the security still subsists.’’ 

The appellants-judgment-dobtors had ex- 
ecuted a mortgage-deed in favour of the res- 
pondents-judgment-creditors for Rs. 9,000 
mortgaging both their agricultural and non- 
agricultural lands to secure a loan of Bs. 9,000 
borrowed by them for trade purposes. A 
consent decree was passed against them in 1910 
in terms of an award which was filed in Court 
under the provisions of clause 20 of the 
second Schedule of the Civil Procedure 
Code. They were described as. traders 
in the application to file this award and 
shown as such in the decree passed against 
them. The judgment-creditors bad made 
several prior applications for execution of the 
decree by sale of the mortgaged property and 
on one such application sale proclamation 
was ordered to issue, but the property was 
not sold, all prior applications having been 
struck off either for default of the judgment- 
creditors or on their applications stating that 
they had agreed to allow the judgment-debtors 
time to pay. 

Though the judgment-debtors were served 
with notices of the execution applications, 
they did not claim that the decree be trans- 
ferred to the Collector for execution on the 
ground that they were agriculturists. In the 
execution proceedings which have led to this 
reference they pleaded an adjustment of the 
decree after the period allowed for proving 
such adjustments under O. XXI, r. 2, Civil 


Procedure Code, and contended that they were 
agriculturists within the meaning of the 
Deccan Agriculturist’s Belief Act, and as such 
entitled to prove the adjustment under 
section 71 of Deccan Agriculturist’s Relief Act. 
The learnedT trying Judge being of opinion that 
the alleged adjustment could not be proved for 
want of sanction of the Court on behalf of the 
minor judgment- creditors ordered the sale to 
proceed. The judgment-debtors, however, urge 
that the lower Court has erred in not deter- 
mining their status in order to see if the 
decree should not bo transferred to the Collec- 
tor under r. 28 of the Rules of this Court. 

It is contended on behalf the judgment- 
creditors that a parson must^be an agriculturist 
at the date of the suit or, under any circum- 
stances, at the date of the decree which is 
sought to be executed, so as to enable him to 
take advantage of this rule, and that if he has 
failed to plead and prove his status as an 
agriculturist before the decree was passed 
against him, it is not open to him to re-agitate 
the same question in execution proceedings for 
the purpose of getting the execution proceed- 
ings transferred to the Collector. 

I can find nothing in the rule itself or in 
the definition of an agriculturist as given in 
section 2 of the Deccan Agriculturist’s Relief 
Act to limit the operation of this rule to a 
person who is held to be an agriculturist in 
the decree which is sought to be executed. 

Reliance has been placed on the rulings in 
Balchand Chaturchand v. Ghunilal Jagjivan- 
das (1) whore a judgment-debtor who was not 
an agriculturist at the date of the decree passed 
against him, but who had acquired the status 
of an agriculturist subsequent to the decree, 
was hold not entitled to claim instalments 
under section 20 of the Deccan Agriculturist’s 
Relief Act, Devu Jetiram Oujar v. Bavapa 
Satappa Shintre (2), where, similarly, a judg- 
ment-debtor was held not entitled to claim 
instalments under section 16, clause (b) of 
the Act. Mulji Purshottam Thakkar v. 
Oovardhandas Tribhuvandas (3), where the 

(1) 19 Ind. Gas. 901 ; S7 B 486 ; 16 Bom. L. B. 
897. 

(2) 67 Ind. 0»8. 84 ; 24 Bom. L. B. 870 ; (1939) 
A. 1. R. Bom. 230 ; 46 B. 967. 

(8) 76 Ind. Oao. 148; 34 Bom. h. B 1391 ; (1938) 
A. I. B. Bom. 86. 
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judgment-debtor was further held to be barred 
by the principles underlying the rule of res 
judicata to plead that he was an agriculturist 
in execution proceeding-* and to claim instal- 
ments under section 20 of the Act. 

The rulings above referred to were based on 
the provisions contained in section 15 (B) and 
section 21 of the Act, and do not in any way 
control the dehnition of an agriculturist as 
given in section 2 of the Act which is compre- 
hensive enough to include a person who is an 
agriculturist at any stage of the proceedings, 
and is contained in Chapter I of the Act. The 
Deccan Agriculturist’s Relief Act affords 
different kinds of reliefs to agriculturists 
in different proceedings. Chapter II of the 
Act relates to trial by Subordinate Judges 
of certain kinds of suits and necessarily 
implies that the person who claims to be 
an agriculturist should have acquired that 
status at the time of the institution of the 
suit. Chapter U of the Act expressly refers to 
suits and also other proceedings, while Chapter 
IV refers to insolvency proceedings In Maruti 
Babaji Totare v. Uart ifid Narayan Kulkarni 
(A) a Bench consisting of Mo Leod, C. J., who 
was a party to the decision in Devu Jetiram 
Qujar V, Bevappa Satappa Shintre held that 
the heir of an agriculturist judgment-debtor^ 
cannot prevent the sale of the property 
inherited by him under section 22 of the 
Act, unless ho himself is an agriculturist 
at the date of the attachment of such 
property. This ruling also supports the 
view that the deffnition of agriculturist in 
section 2 of the Act is not limited to the 
judgment-debtor being an agriculturist at the 
date of the suit or of the decree. 

The present rule 23 of the Court rules was 
made in 1907 under section 320 of the old 
Civil Procedure Code of 1882, corresponding to 
section 68 of the present Code. A somewhat 
similar rule, though more extensive in its 
operation, was published in Government Notifi- 
cation No. 548 L of 1893 and was in force prior 
to the extension of certain provisions of the 
Deccan Agriculturist’s Relief Act to Sind* 
Under that rule the Court had to inquire into 
the status of the judgment-debtor at the time 
of the attachment of his property there being 
no occasion for the Court to make such 
inquiry at any earlier stage. 

(4) 69 lod. C»a. 175 ; 94 Bom L. B. 749 ; (1999) 
A. I. R. Bom. 918 ; 47 B. 46. 

10^74 


* There is nothing either in the Deccan Agri- 
culturist’s Relief Act or in the Civil Procedure 
Code or the rules framed thereunder for the 
Court to hold that the Legislature intended to 
prevent an agriculturist from applying that a 
decree passed against him be transferred for 
execution to the Collector provided the decree 
is of the description falling within this rule. 

It is no doubt true that the object of the 
Legislature in enacting the provisions of section 
68 to the Civil Procedure Code was to prevent, 
as far as possible, the transfer of the landed 
estates from the old families to modem specu- 
lators, as per Garth, C J., in Haroprosad Roy v. 
Kali Prosad Roy (5), and not to afford relief 
to unsuccessful traders. The rule as framed 
does not in any way restrict the transfer of 
decrees obtained against old families of 
landed proprietors or deprive the unsuccessful 
traders or speculators who have acquired the 
status of agriculturists subsequent to the pass- 
ing of the decree from taking advantage of 
it. The result is unfortunate, but our office 
is Jus dicere and not jus dare. The Court 
has to abide by the words of the rule 
which has the force of Law without attemp- 
ting to reform it according to the suppos^ 
intentions of the legislature or attempt- 
ing to exclude cases which fall within the 
express meaning of the rule, in order to 
make the law reasonable. A. G. v. Lockwood 
(6), Rodrigues v. Melhuish (7), Coe v. Law- 
rence (8)., Rex v. Farde (9). If the rule 
is not in comformity with the declared inten- 
tions of the Legislature it is for the Legislature 
to amend or alter the rule. The object of 
the judgment-debtors who are hanias and 
appear to be unsuccessful traders is not bona 
fide. Though it may cause a hardship to the 
judgment creditors who have no^ been able to 
recover the full amount due to them for over 
twelve years, the rule must, in my opinion, 
receive its ordinary and natural meaning. It 
entitles the judgment-debtors to plead that 

(5) 9 C. 900 ; 4 Ind. Deo. IN. S.) 849. 

(6) (1949) 9 M. A. W. 878 at p. 895^ 6 Jar. 171; 159 
B. R. 160. 

(7) (1854) 10 Ex. 110 at p. 116; 94 U J. Ex. 96 ; 
9 W. R. 618; 166 B. R. 876 ; 109 R. R. 603. 

(8) (1859) 29 L. J. Q B. 140 ; 1 B. & Bl. 516 ; l7 
Jar. 1115 ; 1 W. B. 146 ; 98 R. R. 975 ; 118 E B« 
699. 

(9) (1998) 9 K. a 400; 99 L. J. K. B. 501 ; 17 Or. 
App. R. 99; 198. D. T. 793; 97 Oox. 0. 0. 406; 17 J. P. 
79; 97 S. J. 689; 89 T. L. B, 899. 
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they are agriculturistfi in execution prooeedings 
though they may not have raised this plea 
before the passing of the decree or in prior 
execution proceedings. They can, however, 
raise this plea only for the purpose of having 
the decree transferred to the Collector for 
execution. 

I would, therefore, answer both the ques- 
tions in the affirmative. 

Kennedy, J, C. — I concur. 

Raymond, A. J. C. — I agree. 

S. D. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 609 op 1922. 
February 7, 1924. 

Present Mr. Justice Lindsay and Mr. 

Justice Kanhaiya Lai. 

BKNI PRASAD and others— 
Plaintiffs— Appellants 

versus 

SHEODIN AND another— Defendants 
—Respondents. 

Pre ewpfion— Cwfifow— Wajlb vlVatz containing reciU 
al of pre-emption ^Subsequent partition of village— 
New Wajib-ul-ars maintaining right intact^Custom 
whether still exists. 

Plalablfifa seed foe posaesfllon by pre emption of 
oertaln land alle(;1ng that a oaatom of pre-emptloa 
applied to the mahal and that they were oo-sharers 
In It. The exlatenoe of a ouatom applloable to the 
village as originally oonstUuted and carrying the 
Incidents as recorded In the wajib-ul-ars of that 
period was not disputed, but ft was contended that 
on a subsequent partition of the village into two 
mahaJs the custom was abrogated in its entirety. It 
appeared, however, that the wajib-ul-ars of 'he mahal 
In suit prepared at the time of partition maintained 
fntaot the rights of certain specified persons : 

Held% that what was recorded in ihswajib-uUarsskb 
the time of partition ooutd not be regarded as a con- 
tract. but as a continuation of tbe application of the 
custom to the altered state of affairs, and that, there- 
fore, the plaintiffs were entitled to sue for pre- 
emption. 


Parbu Dayal v. Jamil Ahmad, 64 lod. Oas. 646 ; 
19 A. L J. 911 ; 44 A. 117 : (1932) A, I. R, (A.) 160, 
referred to and followed. 

Second appeal from the decree of the District 
Judge of Cawnpore, dated 23rd of January 
1922. 

Dr. K, N. Katju and Mr. U. S. Bajpai, for 
the Appellants. 

Mr, Iqbal Ahmad, for the Respondents. 

JUDGMENT. -This appeal arises out of 
a suit for pre-emption. The property in dis- 
pute comprises a one-anna share in mahal 
Rukmin Kunwar of the village Azampur 
Garhua and was sold by the defendant Manni 
Lai, to the other defendant, Sheo Din, for a 
consideration of Rs. 4,000 out of which 
Rs. 2,500 were credited towards a mortgage 
held by the vendee, Rs. 652 were paid at the 
time of registration, and the balance was left 
with the vendee for payment to one Ram Sahai. 

The plaintiffs claimed to be the co-sharers 
of the vendor in mahal Rukmin Kunwar. 
The defendant-vendee was a stranger to the 
village. The allegation of the plaintiffs was 
that there was a custom of pre-emption 
applicable to mahal Rukmin Kunwar. The 
Courts below found that there was a custom 
of pre-emption applicable to the village 
Azampur Garhua; hut it had been abrogated 
by the partition of the village in 1906 and that 
what was recorded in the wajib-ul-arz prepar- 
ed at the time of partition was a mere con- 
tract, which terminated with the expiry of the 
term of the Settlement, They further found 
that in any case the custom could not survive 
the partition, because there was a single pro- 
prietor left of the entire mahal, in which the 
property now in dispute was situated. 

The existence of a custom of pre-emption 
applicable to the village Azampur Garhua, as 
originally constituted, and carrying the in- 
cidents recorded in the wajih-ul-arz of 1876 is 
not now disputed. It allowed a right of 
pre-emption in the first instance to such co- 
sharers of the vendor as were his kinsmen 
and on their refusal to the other co-sharers 
of the village. In 1906 the village was divided 
into two mahals, one of which was called 
mahal Rukmin Kunwar. It was the sole 
property of Mst. Rukmin Kunwar. The 
toajib-uUarz of mahal Rukmin Kunwar pre- 
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pared at that time provided that the right 
of pre-emption shall belong to the Hisse^ 
dar ekjaddi and after him to the other 
cO'Sbarers of any mahal of the village. 

The effect of the latter wajib-uUarz was that 
the custom, as originally recorded in the wajib- 
ul-arz of 1876, was maintained intact in spite 
of the partition between the co sharers of differ- 
ent mahals, Mahal Rukmin Kunwar had for 
the time being become the property of a single 
individual; but later on the mahal became 
the property of several co sharers, one of 
whom sold the share in dispute to a stranger, 
It was open to the co sharers of the new 
mahals at the time of partition to submit 
to a continuance of the custom as it stood 
prior to the partition or to abrogate it. In the 
present instance they agreed to submit to the 
continuance of the custom, and the the plaint* 
iff, who is one of the co-sharers of mahal 
Rukmin Kunwar, is entitled to claim pre- 
emption in respect of the share sold out of 
that mahal. 

It is contended on behalf of the defendant 
vendee that the fact that the mahal Rukmin 
Kunwar had become the property of a single 
00 sharer, had the effect of abrogating that 
custom in its entirety; but what was done at 
the time of partition was to continue the appli- 
cation of the custom to the altered state of 
things by declaring that the right of pre- 
emption shall be enforceable as between the 
co-shares of the different mahals in the same 
manner as if no partition had taken place. 
What was recordedin the loajih-ul-arz prepared 
at the time of partition cannot, therefore, be 
regarded as a contract and the plaintiffs are 
entitled to sue for pre-emption. In Parbhu 
Dayal v. Jamil Ahmad (1), it was held, in 
somewhat similar circumstances, that the 
effect of the partition was not to abrogate or 
extinguish the old custom but to maintain it. 

In the Court of hrst instance one of the 
pleas raised by the defendant-vendee was that 
the entire consideration mentioned in the 
sale-deed was genuine. Out of the three items 
mentioned in the sale-deed two were allowed 
by the Court of first instance, namely, the 
sum of Rs. 2,600 which was credited towards 
the prior mortgage held by the vendee, and 

(1) 64 led. Oaa. 646 ; 19 A. L. J. 911; 44 A. 117; 
192*2) A. L. J. (A.) m 


that of Rs. 652 paid in cash before the 
Sub-Registrar. As regards the third item the 
Court of first instance held that it was doubt- 
ful whether that money was really 
due to Ram Sahai inasmuch as Ram Sahai 
was related to the vendee, but without 
recording a definite finding on that point, 
it proceeded to declare that if the amount 
was really due to Ram Sahai, the matter 
could be determined in a suit between 
the person liable to pay the money and the 
person who claimed it. The defendant-vendee 
admitted that he had not paid the money left 
with him for payment to Ram Sahai ; and, in 
those circumstances, on further finding is 
called for. 

This appeal is therefore allowed and the 
suit of the pi anti ff decreed for pre-emption 
subject to the*payment of Rs. 3,152, to the 
defendant-vendee within two months from this 
date. In case of non-payment the suit of the 
plaintiff will stand dismissed. As regards the 
sum of Rs. 848 left with the defendant-vendee 
for payment to one Ram Sahai the plaintiff 
will have to take their chance to pay this 
money if Ram Sahai succeeds in establishing 
his right to it. In case of payment of the 
amount first mentioned, the plaintiffs will get 
their costs here and heitherto from the defen- 
dant-vendee, who will bear his own costs 
throughout. In case of non-payment the 
defendant-vendee will get his costs from the 
plaintiff -appellant in all these Courts including 
in this Court fees on the higher scale. 

a D. Appeal allowed, 

ALLHABAD HIGH COURT. 

First Civil Appeal No. 93 op 1923. 

Present : — Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

K ARAM AT and another -Defendants— 
Appellants 
versus 

WAZIR HUSAIN— Plaintiff- 
Respondent. 

Custom — Pre-emption — Wajib-ul ata, entry in, 
value of^Right dsnie4 to mu class of co-sharers, effect 
of. 
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Although a wajilhul-arB ralseR a prima facie pre- 
ttumptioD of the eziftteDoe of the oufitom h reoiten, 
nevetthelesg, if it oontainn certain other mabtera re- 
lating to that right which cannot possibly form the 
subject of a custom, there would be no justification 
for presuming that the entry is one of custom. 

Balwani Singh ▼. Mate Singh, 74 led. Gas. 833 ; 
31 A.L. J. 542; 11924) A> 1. R. (A) 63, followed. 

It is impossible to conoeive of a custom of pre. 
emption which niakes distiaotions between persons 
who have inherited by collateral succession and 
persons who have inherited by direct descent. All 
such persons become co-sharers in the village, and 
have equal status and rights in the eye of the law. 

An entry in a toajib^uhare which lets forth a 
custom of pre-emption but winds up by saying that 
the right is denied to a person who becomes a co- 
sharer by collateral inheritance cannot be regarded 
as a record of custom of pre-emption. 

First appeal from the order of the District 
Judge of Budaun, dated the 27th March 1925 

Mr. M. A, Asia, for the Appellants. 

Mr. Barnandan Prasad, for the Bespondent. 

JUDGMENT : — This is a defendants’ 
appeal arising out of a suit for pre-emption. 
The plaintiff relied mainly on an entry in the 
toajib’Ul-arz of 1272 Fasli. The defendants 
denied the existence of any such custom. 

The Court of first instance came to the con- 
clusion that, although the waiih-ul-ars raised 
a prima facie presumption of the existence of 
custom, nevertheless there was internal 
evidence in the clause relating to pre-emption 
which negatived it. It held that no custom 
had been established and accordingly dismissed 
the suit. On appeal the learned District 
Judge came to a different conclusion. He held 
that the custom is established and remanded 
the case for trail of the other issues raised. 

The entry relied on by the plaintiff, first of 
all, contains a recital setting forth the right of 
pre-emption and the way in which the price 
is to be settled in case of dispute. The clause 
winds up by saying that if a stranger has 
inherited property from an issueless co- 
sharer be would not be entitled to the right 
of pre-emption. There is no dispute as to the 
correct interpretation of this portion of the 
clause. J t undoubtedly means that the right 
of pre-emption is denied to a person who has 
become a co-sharer by collateral inheritance. 
This portion of the clause cannot be detached 


from the other portions of it and in fact it is 
part of the whole entry regarding the existence 
of the right of pre-emption. In the case of 
Balwani Singh v. Mare Singh we expressed 
the view that, although a wajth-vUars raises 
a prima facie presumption of the existence of 
the custom it recites, nevertheless if it con- 
tains certain other matters relating to that 
right which cannot possibly form the subject 
of a custom, there would be no justification 
for presuming that the entry is one of custom. 
We are of opinion that this part of the clause 
is of that nature. It is imposstible to conceive 
of a custom which makes distinctions between 
persons who have inherited by collateral 
succession and persons who have inherited by 
direct descent. All such persons become co- 
sharers in the village and have equal status 
and rights in the eye of the law. This being 
the view, we are inclined to agree with the 
first Court that the entry in the wajih-vX-arz 
was a record of contract which had ceased to 
be of any effect after the expiry of the Settle- 
ment. This being the sole evidence in the 
case, the plaintiff has failed to establish the 
custom alleged by him. 

The result, therefore, is that this appeal is 
allowed, the order of the lower Appellate 
Court is set aside and the decree of the Court 
of first instance restored with costs in all 
Courts including in this Court feeson the 
higher scale. 

z. K. Appeal allowed, 

(1) 74 Ind. Gas. 833; 31 A. L.iJ. 543, (1934) A. I. R. 
(A) 53. 


PATNA HIGH COURT. 

First Civil Appeal No. 219 op 1920. 
February 12, 1924. 

Present ; — Mr. Justice Das and Mr. 
Justice Boss. 

KHABAG NASHIN and others— 
Appellants 
versus 

DWABKA PBASAD SINGH and others 
— Bespondents. 

ZarpsAhgl lease, object of ^Redemption, whether zan 
be ^ovented-^Apparent transaction, presumptum at 
taching to^Interegt-^Mafhet rate, proof of. 
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The primafy objeob of a ZarpBshgi lea«ie ia nofc to 
create the relatioaahtp of landlord and tenant but to 
provide a aeoarity aa between debtor and oreditor. 
[p. m, ool. 1.] 

8h0o Sahai Missir v. Bajo Singhs 41 Ind. Oaa. 495 ; 
(19l7i Pat. followed* 

Bamdhari Singh v. Mackenaie^ 10 d W. N. d51» not 
followed. 

Where therefore a leeee ia executed not merely ae 
a contract for the cultivation of land but oonatitutea 
a real and valid aeouiity to the tenant for the prinoi. 
pal auma advanced together with intereat thereon, 
the teoant'a poaaeaaion ia that of creditors operating 
repayment of the debt due to them by means of 
their security, [p 602, ool. 2.] 

Bengal Indigo Co., v. Roghobur Das, 24 0. 272 ; 1 0. 
W. N 88 ;2b I. A. 3 69;7aar. P. 0. J. 94: 12 Ind. 
Deo. (N. 8.) 848 (P. 0.), relied on. 

Equity will not permit any device or oontrivanoe 
to prevent or impede redemption, [p. 692, ool. 2.] 

Noakes d Oo., Ld. v. Rice, (1902) A. 0. 24 ; 71 
L. J. Ch. 130; 8fi L. T. 62 ; 60 W. R. 306; 66 J. P. 
147 : 18 T. L. R. 196, followed. 

An apparent tranoaotion must be aaeumed to be 
the real tranaaotion until the oontrary ia proved, 
[p. 691, ool. 2.] 

Where no evidence ia adduced to prove that the 
rate of interest provided for in the bond ia the 
market-rate, the interest must be oalonlated at the 
market.rate. 

Appeal from a deolsion of the Subordinate 
Judge of Monj^hyr, dated the Slst May 
1920. 

Messrs. P. K, Sen, B, G. Mitier, and S, N. 
Banner jit for the Appellants. 

Messrs. Sultan Ahmad, S, N. Hay, Dinesh 
Oh, Varma, A. K, Boy and L, Kt Jha, for the 
Respondents. 

JUDGMENT. 

Das, J. — This was a suit to enforce a mort- 
gage-bond executed by certain persons repre- 
sented by defendants 1st party on the 18tb 
April 1909. The defendants, other than de- 
fendants 1st party, are interested in the mort- 
gage-security either as prior mortgagees and 
purchasers or as subsequent mortgagees and 
purchasers. The suit was not seriously con- 
tested by the defendants 1st party ; defendant 
13, who is both a prior and a subsequent pur- 
chaser in respect of some of the mortgaged 
properties, raised various issues, all of which 
have succeeded in the Court below. 

The history of the transaction between 
plaintiffs and the defendants 1st party is as 


follows: — On the 10th January 1901 they 
borrowed Bs. 200 from the plaintiffs and ex- 
ecuted a simple bond in their favour. It is 
stated that the money was borrowed to enable 
them to pay the Government revenue and to 
meet other necessary expenses. On the 4th 
September 1902 there was a sum of Rs. 288 
due to the plaintiffs upon the bond of the iOth 
January 1901. They required a fresh advance 
of Rs. 462 on that day, Rs. 60 to pay off 
certain decrees which bad been obtained 
against them and Rs. 402 for certain neces- 
sary purposes. On the 4th September 1902 
the defendants 1st party accordingly executed 
a mortgage-bond in favour of the plaintiffs to 
secure an advance of Rs. 750. Out of the 
money borrowed they discharged the bond of 
the 10th January 1901 and took a present 
advance of Rs. 462. The bond in suit, dated 
the 18th April 1909, was executed in order to 
pay off the mortgage-bond of the 4th Septem- 
ber 1902. 

The learned Subordinate Judge took the 
view that the doctrine of antecedent debt had 
no application to the case and he thought that 
there was no legal necessity which entitled the 
defendants to incur the debt. Ho also came 
to the conclusion that the mortgage bond in 
suit was a farzi transaction intended to defeat 
or delay the claim of defendant No. 13. 

In my opinion it is quite impossible to sup- 
port the judgment of the learned Subordinate 
Judge. The mortgage in suit was clearly to 
discharge an antecedent debt. Apart from 
that, the evidence is clear and convinc- 
ing that the money was borrowed for pur- 
pose of necessity. In dealing with this ques- 
tion it must be remembered that the 
defendants Ist party have notseriously contest- 
ed the claim of the plaintiffs. Defendants 1, 
2, 4 and 6 to 12 filed a joint written statement 
and they expressly admitted the bond, although 
they raised a question as to the interest claim- 
ed. They also put forward a plea of payment 
of Rs. 876 which, however, has not been estab- 
lished in the Court below. It is worthy of 
note that they did not raise the question 
whether the debt was incurred for a necessary 
purpose. Defendant No. 3 took the point that 
his branch of the family was separate from 
the other members of the family cited as 
defendants 1st party in this action. This 
question has been investigated by the learned 
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Judge in the Court below and it has been 
decided against defendant No. 3, and defend- 
ant No. 3 has not presented any appeal against 
the decision of the learned Subordinate 
Judge on this point. There is just a sugges- 
tion in his written statement that the debt 
was not incurred for a necessary purpose ; 
but he adduced no evidence on this point in 
the Court below and has not appeared before 
us 'to contest the claim cf the plaintiffs. 

The learned Subordinate Judge has, however, 
investigated the question of legal necessity at 
the instance, not of the defendants 1st party, 
but of defendant No. 13. I have very grave 
doubt whether it was open to the learned 
Subordinate Judge to do so; but, assuming that 
defendant No. 13 could raise the question of 
legal necessity, I am of opinion that the 
learned Subordinate Judge should have ans- 
wered the question in favour of the plaintiffs. 
As 1 have already said, there was no fresh 
advance on the mortgage of the 18th April 
1909. Wo have then to see whether the debt 
of the 4th September 1902 was incurred for a 
necessary purpose. The bond shows that out 
of the money raised on the mortgage of the 
4th September 1902, Bs. 288 was paid to sa- 
tisfy the earlier bond of the 10th January 
1901, Bs. 00 was applied in satisfaction of cer- 
tain decrees obtained against them and Bs. 
402 was spent for necessary purposes. We 
have then to go to the earliest of these bonds 
to see whether the debt of Bs. 200 was incur- 
red for a necessary purpose. The learned 
Subordinate Judge says that there is no evi- 
dence how much was raised for Government 
revenue and how much for other necessary 
expenses. Munshi Lai, examined on behalf of 
the plaintiffs, states that Bs. 200 was borrowed 
to pay Government revenue of kist January 
1901 as also for feeding expenses of the 
family and for cloths.*’ He added *' Govern- 
ment revenue was paid out of the said money. 
Chalan and ledger of the same have been des- 
troyed.*' In my opinion there is no reason to 
doubt the substantial accuracy of this witness 
especially when it is remembered that the 
defendants 1st party were in a chronic state 
of indebtedness. 

The next question is as to the payment of 
Bs. 60 in satisfac^jion of certain decrees which 
bad been obtained against the defendants Ist 
party. On this question Munshi Lai said as 


follows -“Bs. 60 was required to pay the dec- 
ree — Bs. 60 was deposited in Court in satisfa- 
tion of the decree. I tried to take copies of 
the petition under which the payments were 
made but could not get them as the records 
had been destroyed.’* The evidence, in my 
opinion, is sufficient to establish the debt as 
against the defendants 1st party. The other 
item is as to the sum of Bs. 402 which was a 
present advance on the bond of the 4th 
September 1902. Munshi Lai says that the 
money was borrowed to defray the necessary 
expenses of the family and he added that he 
made enquires about the necessities for the 
loan. In cross-examination he gives the names 
of the persons from whom he made the 
enquiries and as there is denial of the facts 
stated by him, there is no reason whatever to 
disbelieve his evidence. If the bond of the 
4th September 1902 be established, the bond 
now sued upon is necessarily established, for, 
as I have said, there was no present advance 
on the bond of the 18th April 1909. I hold 
that the bond of the IBth April 1909 was 
executed for a necessary purpose and that it 
binds the defendants 1st party. 

I should like to say that 1 take strong 
objection to that portion of the judgment of 
the learned vSubordinate Judge in which he 
says that he attaches no value to the plaintiffs 
books of accounts. His actual decision on the 
point is as follows:*— “ I do not attach any 
value to the plaintiffs’ books of accounts which 
could be easily manipulated to support their 
case.” The fact that they might be so mani* 
pulated does not establish that they were 
so manipulated. The plaintiffs are very res- 
pectable men of business and numerous trans- 
actions with numerous parties are entered 
in these books of accounts. The learned Sub 
ordinate Judge should have remembered that 
to pass a sweeping opinion of this nature was 
to discredit all their books of accounts and to 
imperil the various transactions into which 
the plaintiffs have entered. He has given no 
reasons whatever for holding that the books 
of accounts are not trustworthy except 
speculative reasons which should never have 
weighed with him. 

The next question Is, whether the bond in 
suit is a farzi document intended to defeat or 
delay the claim of defendant No. 13. In order 
to appreciate the point that has been argued 
before us, it is necessary to remember that 
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the plaintiffs consist of two different parties, 
Babu Kharag Narain and his son being plaint- 
iffs Ist party and Babu Kali Gharao Sngh 
and his family being plaintiffs second party. 
The case of the plaintiffs is that they are 
jointly interested in the transaction and are 
accordingly entitled to sue jointly. The learn- 
ed Subordinate Judge lias taken great pains 
to point out that Eitlal Singh, the father of 
plaintiffs Nos. 3 and 4 of the second party, was 
a friend of Brij Bhukan Das, father of plaintiff 
No. 1, and that Ritlal Singh was also related to 
defendant No. 1. Having come to this con- 
clusion the learned Subordinate Judge found 
no difficulty in holding that ^ the transaction 
was a device to defeat the interest of Mr. 
O'Reiley and Ghaman Singh, f have bad 
some difficulty in following the arguments of 
the Subordinate Judge; but his view seems to 
be this; The mortgagers owed certain money to 
Ohaman Singh, defendant No. 13. Chaman Singh 
was an unsecurad creditor. On the 16th March 
1907 a decree was obtained by O’Reiley against 
defendants, Ist party for Rs. 8,987-5-6. Chaman 
Singh also demanded the money which was 
due to him. Upon these facts the learned 
Subordinate Judge came to the conclusion that 
the bond in suit was executed in order to 
defeat the claim of O’ Reiley and Chaman 
Singh, but it is not disputed that there was no 
advance to tlio plaintiffs upon the bond 
of the 18th April 1909. That bond was exe- 
cuted in order to discharge the prior bond of 
the 4th September 1902 and it is not shown 
that on the 4th September 1902 there was any 
claim of O’Reiley or of Chaman Singh to 
defeat which the defendants executed a mort- 
gage in favour of the plaintiffs. This is the 
answer to a very speculative case made out for 
Ohaman Singh by the learned Subordinate 
Judge. The other point to which the learned 
Subordinate Judge refers is that there was a 
substitution of certain prop3rtios in the mort- 
gage bond of the 18tli April 1909. It appears 
that four specific properties formed the subjoot- 
matter of the mortgage of the 4th September 
1902, In the bond of the 18th April 1909, one 
for the properties was left out and many other 
properties were substituted. The learned Sub- 
ordinate Judge thought that this was a susp’oi- 
OU8 matter, but ho failed to give due weight to 
the fact that the property which was left out 
in the bond of the 18th April 1909 was a prop- 


erty which was sold inexecutlon of a decree 
obtained against the defendants Isb party. 

The learned Subordinate Judge says that 
although the property may have been sold, 
tlie security of the plaintiffs could nob 
be impaired and there was no reason for 
substituting one security for another. This is 
true enough; but, at the same time, the plaintiffs 
as mortgagees may reasonably have wished to 
avoid trouble and expense if it was possible 
for them to do so, by taking other properties 
as security for the money advanced by them. 
The only other point in connection with this 
matter is that the learned ^Subordinate 
Judge thought that the value of the substitut- 
ed securities was Rs. 50,000 to Rs. 60,000 and 
that there was no reason whatever why they 
should have been included when the money 
borrowed was only Rs. 3,191. The learned 
Subordinate Judge has referred to the evidence 
of Kharag Narain Singh in this connection, 
Kharag Narain, no doubt, says that the proper- 
ties mortgaged are worth about Rs. 50,000 bo 
Rs. 60,003 but Kharag Narain was giving the 
value of the pcopsrfcies, not the value of the 
security. The evidence is clear and convinc- 
ing that all these properties were already sub- 
ject to various mortgages and there is no 
reason to suppose that the value of the se- 
curity is anything more than what is usual in 
a case of this nature. It is well established 
that an apparent transaction must be assumed 
to be the real transaction until the contrary is 
shown and that suspicion can never take the 
place of proof. In my opinion there is no 
proof that the transaction in question is 
benami transaction and I must overrule the 
decision of the learned Subordinate Judge on 
this point. 

The next question is whether defendant 
No. 18 has occupancy rights in 220 bighas, 9 
oubtahs and 13i dhurs of land comprised 
in the mortgage-security. The claim of 
defendant No. 13 arises in this way. One 
Holloway advanced Rs. 15, 400 to the 
defendants 1st party on the 10th October 
1897. As security for the money advanced, 
the defendants Isb party executed a mortgage- 
bond in his favour in respect of certain pro- 
parties spocified therein. They also execute a 
lease in respect of 220 highas, 9 cutiahs and 
Idi dh. of khvdkasht land belonging to the 
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defendants let party. Defendant No. 13 repre- 
sents the interest of Holloway. The patta 
executed by the defendants 1st party in favour 
of Holloway makes it perfeotly clear that the 
lease was executed as a security for the loan 
advanced. The lease was for 20 years from 
1305 -1324, for the purpose of cultivating in- 
digo; but Ex. F, the patta, shows that this 
lease was granted as a security for the loan 
of Es. 15,400 advanced by Holloway to the 
defendants* 1st party and that the object of 
the lease was not to create the relationship 
of landlord and tenant but to provide a 
security as between debtor and creditor. In 
my opinion Ex. D, the mortgage-deed. Ex. E, 
the ekrarnama and Ex. F, the lease, must be 
taken and read as one transaction: and, when 
so read, there is no difficulty in coming to the 
conclusion that the transaction was a trans- 
action between debtor and creditor, and not a 
transaction between lessor and lessee. 

That being the governing intention between 
the parties to the contract, the question arises 
whether the lessee entered into possession 
in the capacity of mortgagee or in the 
capacity of raiyat. Mr. Sultan Ahmad on 
behalf of defendant No. 13 has contended 
before us that Holloway was already in 
possession as a jotedar. There is no levi- 
denoe in support of this argument except 
the stray statements of Bhairo Dayal and 
Bansi Eai, two of the witnesses examined on 
behalf of defendant No. 13. There is, however, 
no documentary evidence in support of this 
evidence and I am not prepared to act upon it. 
Mr. Sultan Ahmad relied upon the case of 
Bamdhari Singh v. M. H. Mackenzie (1) in 
support of his argument that a raiyat by 
taking a zarpeshgi lease of land of which he 
was then put in possession does not divest 
himself of his right to acquire a right of 
occupancy. That decision has not been follow- 
ed in the subsequent decisions of the Calcutta 
High Court and of this Court, and I am not 
prepared to follow it. It was laid down by 
Chapman and Atkinson, JJ., in Shea Sahay 
Misir V. Bajo Singh that the “prinaary object 
of the zarpeshgi lease is not to create the rela- 
tionship of landlord and tenant but to provide 
a security as between debtor and creditor. 
That being the governing intention between 

(1) lOO.'W. N. 851. 

\%) 41 lad. Cai. 496 ; (1917) Pai 27t 


the parties to the contract it is clear that the 
zarpeshgidars entered into possession in the 
capacity of mortgagees and not as raivats ; 
and, consequently, they are not entitled to 
claim occupancy rights although there was a 
letting of the land in the sense that they were 
required by the terms of the zarpeshgi lease 
to cultivate the lands and to pay merely a 
nominal annual rent.** The leading case on 
the subject is that of Bengal Indigo Com- 
pany V. Roghohur Das (3) which lays down 
that where the leases are not mere con- 
tract for the cultivation of the land 
but are intended to constitute and do con- 
stitute a real and valid security to the tenant 
for the principal sums which he had advanced 
and interest thereon, the tenants* possession 
under the documents is in ipart at least not 
that of cultivators only but that of creditors 
operating repayment of the debt due to them 
by* means of their security. The question, to 
my mind, is to see whether the relationship 
between Holloway and the defendants Ist 
party was that of lessor and lessee or that of 
mortgagor and mortgagee. As soon as we 
find a debt and a security for the^debt, the 
transaction is one of mortgage, by whatever 
name it may be called by the parties ; and 
once you get a mortgage, there is no difficulty 
in working out the rights of the parties. As 
Lord i Macnaghten pointed out in Noakes d 
Co.t Ltd, V, Bice, (4) “ Redemption is of the 
very nature and essence of a mortgage, as 
mortgages are regarded in equity. It is in- 
herent in the thing itself. And it is, I think, 
as firmly settled now as it ever was in former 
times that equity will not permit any device 
or contrivance designed or calculated to pre- 
vent or impede redemption.” Lord Maonagh- 
ten added that it followed as a necessary 
consequence that when the money secured by 
a mortgage of land was paid off, the land it- 
self and the owner of the land in the use and 
enjoyment of it must be as free and unfetter- 
ed to all intents and 1 purposes as if 
the land had never been made the subject 
of the security. In my opinion it is 
impossible to bold that defendant No. 13 has 
acquired any rights of occupancy in these 
lands. 

(8) 34 0. 373; 1 0. W. N. 88 ; 38 LA. 168 ; 7 
Sac. F. 0. J. 94 ; 13 lad. Deo. (N. 8.) 848 (P. 0.) 

(4) (1902) A. a 34 L L. J. Oh. 189 ; 86 0. L T 63; 
50 W. B. 806 ; 66 P. h 147 ; 18 T. L. R.106. 
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The last question is as to interest. The in- 
terest in the bond in 24 per cent, per year with 
yearly rests. No evidence was adduced by the 
plaintiffs to prove that this was the market- 
rate of interest on a transaction of this nature. 
That being so, the interest must be calculated 
at the market-rate of interest. We think 
that the plaintiffs are entitled to interest at 
the rate of 12 per cent, per annum with yearly 
rests. 

There are various defendants who have 
various rights in these properties which have 
not been determined by the learned Subordi- 
nate Judge. Before this case is finally disposed 
of, the rights of these parties must be deter- 
mined. 

We allow the appeal, set aside the judgment 
of the Court below and remand the case to 
the learned Subordinate Judge for disposal of 
those issues which have not been disposed of 
by him and to pass a decree in accordance 
with this judgment. The appellants are en- 
titled to the costs of this appeal from defend- 
ant No. 13. So far as the costs in the 
Court below are concerned, they ary entitled 
to them from defendants 1st party and are en- 
titled to add them to their mortgage-security. 

S. D. Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1808 to 1824 
OP 1921. 

August 16, 1923. 

Present : — Mr. Justice Das and Mr. Justice 
Kulwant Sahay. 

NAND LAL CIIAUBE and others— 
Depen dant— Appellant 

versus 

MAHABAJA KE3HO PBA3AD SINGH— 
Plaintifp--Eespondent. 

Bengal Tenancy Act iVIIJ oj 1885) s. 50 (2)— Pre- 
sumption of fixity ofrent^ rtbuiial Holdings^ di//ef 
§nt -^Burden oJ proof , 

Where a landlord Buooeede in pbowing that oer- 
tain holdlnga aa recorded In the Record of B!ghta« 
in reipeot of vrhioh the preaumption laid down 

I 0-76 


in aeotion 690 (2) of the Bengal Tenancy Act ia 
claimed, were not in exiatenoe in the condition 
in which they were recorded in the Record of Highta 
in certain yeare, the ' nus ia ahlf ted on the ten 
anta to prove that their preheat holdinga are made 
up of other holdiagg which have also borne a uni- 
form rental, [p. 595, ool. 1.] 

Appeal from a decision of the Subordinate 
Judge of Shahabad, dated the 22nd June 1921, 
reversing a decision of the Munsif of Buxar, 
dated the 30th April, 1920. 

Mr. B. B. SaraUt for the Appellants. 

Mr. N. N. Sinha, for the Respondent. 

JUDGMENT 

Kulwant Sahay, J. — These 17 appeals 
arise out of as many suitsbrought by the plaint- 
iff-respondent for enhancement of rent 
under section 30 (fc) of the Bengal Tenancy Act 
on adjudication that the tenants defendants 
were occupancy raiyats and not raiyats at 
fixed rents as recorded in the Record of Rights. 
The defence of the defendants was that their 
holdings were not occupancy holdings but that 
they were Sharahmoaian tenants or tenants 
holding at fixed rates. They further raised 
certain pleas objecting to the enhancement 
under section 30 (6), even if it be held by Court 
that they were occupancy tenants. 

There were altogether 25 suits brought by 
plaintiff, out of which four suits were dismiss- 
ed an account of non-service of summons on 
the defendants. Four other suits were decreed 
by the Munsif on a finding that the tenants 
in those suits were occupancy tenants and 
that the plaintiff was entitled to enhancement 
of rent under section 30 ih) of the Bengal 
Tenancy Act. Those eight suits are not before 
us in these appeals and the present appeals 
relate to the remaining 17 suits in which the 
learned Munsif held that the tenant-defend- 
ants were raiyats at fixed rates. On appeal 
by the plaintiff, the learned Subordinate 
Judge of Shahabad has reversed the decrees 
of the Munsif, and has found that the defend- 
ants were occupancy tenants and that their 
rents are liable to enhancement under section 
30 {b) of the Bengal Tenancy Act. Against the 
decrees in these suits the ten ant- defendants 
come in second appeal to this Court. 
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The learned Munsif, in dealing with the 
issues as to whether ths holdings in the suits 
are holdings at fixed rate or occupancy hold- 
ings, held that the Survey Becords were in 
favour of the defendants. Fie found that, al- 
though the Jamahaiidis for the years 1246, 
1248, 1267, 1268 and 1280 Fasli produced by 
the plaintiffs showed that the holdings of the 
defendants have not continued uniform either 
in area, or in the amount of rent payable by 
the defendants, yet from 1280 downwards 
there lias been no change either in the area, 
or in the amount of rent, and he has drawn 
the presumption raised in favour of the defen- 
dants by clause (2) of section 60 of the 
Bengal Tenancy Act. As regards the Jama- 
bandis produced by the plaintiff, the learned 
Munsif remarked that, in order to be of any 
evidential value, they require full corroboration 
from independent source, and that this circum* 
stance was wanting in the present case ; but, 
having regard to the fact that the Patwari 
examined by the plaintiff, gave genealogies of 
the defendants which wore not challenged by 
the defendants, and to the fact that the 
defendants did not make any specific allegation 
that their lands in 1246 or 1248 were not as 
entered in the Jamahandis and the entries in 
those Jamabindis were not specifically 
challenged, he held that the Jamahandis could 
not be wholly discarded. He wont in detail 
into the entries as regards each case, and he 
found that a large area of land went out of the 
tenants’ possession after 1248 Fasli ; that the 
lands in the J amahandi oi 1267 did not include 
any new lands which were not tenancy lands 
in 1246 or 1248. He thought that there miglit 
have been readjustment or redistribution of 
lands by purchase, etc., but no new land came 
in, which was not in the Jamabandi of 1248. 
Ho observed that it w^as not the plaintiff s 
suggestion, nor was there any evidence to 
show that the 1248 Jamabandi was incom- 
plete, and he remarked that this fact had an 
important bearing in the present cases as the 
mere fact that the area of the tenants’ lands 
in 1267, or in any other subse luent year, was 
higher than the lands in 1248 Jamabandi, 
does not establish the plaintiff s case. He 
was of opinion that the plaintiff had to prove, 
in addition, that the increased area are lands 
of new Settlement not acquired by purchase 
from other tenants, and he placed the onus on 


the plaintiff to prove that the excess area was 
a result of new Settlement as the Khaticm was 
in the defendants’ favour. Then, as regards 
the Bhaoli lands shown in the earlier Jama- 
handis against the names of some of the tenants, 
and the fact that while the Bhaoli area in 1248 
was 60 highas, in 1268 it was reduced to 18 
bighas, hs held that these facts did not warrant 
the conclusion that all the Bhaoli lands were 
commuted to Nagdi and the Bhaoli lands of 
1246 or 1248 or any subsequent year was con- 
tinued to be held by the self-same tenants in 
later years. The learned Munsif further held 
that mere alteration in area accompanied 
with alteration in land, as shown by Jama- 
bandi, proved nothing. He was of opinion 
that the plaintiff must prove increase in 
rent or in rates of rents and also that the 
previous Bhaoli areas were, as a matter of fact, 
included in the later years’ holdings and that 
the lands were of new Settlement. He then 
took up each case or each group of cases 
separately and he found that the plaintiff had 
failed to prove that the new lands were of 
new Settlement. He was of opinion that it 
was possible that they were acquired by pur- 
chase. He further hold that the Jamahandis 
show constant alterations in areas and rents 
but it was not shown that the old rent was 
enhanced, or that new lands were settled. 
He further held that identity of the lands in 
dispute with those in the Jamahandis had 
not been established. He accordingly dis- 
missed the 17 suits now in question. 

On appeal, the learned Subordinate Judge 
was of opinion that the landlord had sufficient- 
ly rebutted the presumption raised by the 
entryin the Record of Rights and under section 
60 (2) of the Bengal Tenancy Act by showing 
from his earlier Jamahandis of 1246, 1248, 
1267 and 1268 that in most of the cases the 
present Nagdt holdings with the present Jamas 
were new creations and in some cases there 
were conversions or commutations from Bhao- 
li holdings. He was also of opinion that the 
learned Munsif placed the onus on the plaintiff 
about matters which would be entirely within 
the special knowledge of the defendants them- 
selves, for instance, as regards purchase of old 
raiyati lands, etc. He held that the Jamahandis 
of the earlier years, mentioned above, having 
rebutted the presumption arising in favour 
of the defendants, and the onus having 
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having shifted upon the defendants to show 
that their present holdings were made up of 
other holdings acquired by them by purchase or 
other means, which were also held at uniform 
rent, the defendants had failed to discharge 
the onus, and that, therefore, it must be held 
that they were occupancy tenants and not 
tenants at hxed rents. 

In second appeal it has been argued on 
behalf of the appellants that the learned Sub- 
ordinate Judge had not considered each case 
separately, but has considered all the cases 
e>n bloc. Further, he has not considered the 
fact that the Jamahandis were held by the 
the Munsif not to have been proved according 
to law. Thirdly, that the presumption being 
in favour of the defendants, the learned Subor- 
dinate Judge has improperly thrown the 
onus upon them to prove new acquisitions by 
purchase or other means, or by commutation 
of Bhaoli rents into Nagdi rents. Now, al- 
though the learned Subordinate Judge was 
right in his view that once the plaintiff suc- 
ceeded in showing that the holdings, as recor- 
ded in the Record of Rights, were not in exis- 
tence in the condition in which they were so 
recorded, in the years 1246, or 1248, or 1267 
or 1268, the onus shifted on the defendants to 
prove that their present holdings are made up 
of other holdings which also have borne uni- 
form rental, yet it must be said that the learned 
Subordinate Judge has not properly con- 
sidered the evidence adduced by the defen- 
dants. He merely observes that the onus 
was improperly thrown on the landlord about 
matters which would be only within the special 
knowledge of the tenant himself ; but he does 
not consider whether the onus which was on 
the defendants has been discharged by them by 
the evidence produced. Moreover, the learned 
Munsif considered each case or group of oases 
separately and dealt with the evidence relat- 
ing to those case or groups of cases. The 
learned Subordinate Judge has not dealt with 
each case or group of cases separately, and I 
am not sure whether his attention was direct- 
ed to the evidence adduced by the defendants 
as regards each case. Moreover, the learned 
Munsif observed that the plaintiff had failed 
to prove the identity of the lands in dispute 
with the lands in the Jamd)andis. The 
leaned Subordinate Judge does not deal with 
this point. No doubt, he refers to the genea- 


logies deposed to by the plaintiff's Patwari, 
but I am not sure whether by this he meant 
that the identity of the lands had been estab- 
lished. Having regard to these oircumstan- 
ces. I am of opinion that the appeals have 
not been properly dealt with by the learned 
Subordinate Judge. 1 would, therefore, set 
aside his decrees and remand the appeals to 
the Subordinate Judge for fresh hearing and 
disposal according to law. Costs will abide 
the result. 

Das, J. -I agree. 

Z. K. Appeala remanded, 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 640 of 1922. 
July 12, 1923. 

Present : —Mr. Justice Daniels. 

BALD EG AND OTHERS -DEFENDANTS 
Appellants 
versus 

BHAGWAN MISIR—Plaintipp — 
Respondent. 

Hindu Law--Joint family ^Alienation by father^ 
Necessity f absence c/— Sofi, whether can sue to recover 
projperty ^Antecedent debt. 

The olroumBtanoes under which it ia neoeaaary for 
a Hindu son suing to recover family property to 
show that a debt incurred by the father was illegal or 
immoral are two ; the first ia, where property has 
passed out of the family under a oonveyanoe executed 
by the father in consideration of an antecedent debt or 
io order to raise money to pay ofi suoh debt, and the 
second ia, where property has bean sold in execution 
of a decree for the father's debt. Where, however, an 
alienation of family property is effected by the father 
for a cash consideration for which there is no family 
neoeiaity, a son can recover the property without 
proof of the fact that the debt was an immoral or 
illegal one. 

Girdharee Lai v. Kantoo Lai, 1 1. A. 321 ; 12 W. R. 
68 ; U B. Ii. R. 187 ; 8 Sar. P. 0. J. 880 (P. 0.), 
followed 

Second appeal against the decree of the 
Subordinate Judge of Basti, dated the 20th of 
February 1922. 

Mr. Braj Nath Vyas, for the Appellants. 

Messrs. Jung Bahadur Lai and S. P, Sinha, 
for the Respondent. 

JUDGMENT. -This appeal arises out of 
a suit in which the plaintiff sought to set aside 
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a sale deed executed by his father in 1917 and 
to recover possession of the property on the 
ground that the sale was not for legal neces- 
sity. The case as put in the plaint was that 
the consideration never passed at all and that 
if paid it was paid for illegal purposes. How- 
ever, the substantial issue in the Courts below 
was that of legal necessity. The sale considera- 
tion was Bs. 119. Bs. 41-4-0 has been found 
to be binding on the plaintiff and the plaintiff 
has submitted to this part of the decree. The re- 
maining amount of Bs. 77-12-0 was paid in cash 
at the time of registration and as to this the 
Court below finds that there was no legal 
necessity. Against this portion of the decree 
the defendants appeal. 

Only two pleas have been urged before me. 
The first is that the amount of Bs. 77-12-0 
was taken for legal necessity. The arguments 
advanced in support of this plea are purely 
questions of fact. The items in question were 
stated in the sale-deed to have been borrowed 
for household expenses and for payment of 
petty debts. The defendants adduced evidence 
to show that they were borrowed for the 
purchase of bullocks and funeral expenses of 
the plaintiff’s grandfather. The Courts below 
has given good reasons for disbelieving this 
evidence and the finding is one of fact. It is 
not open to attack in this appeal. 

The second plea is that the plaintiff can only 
recover property which has once been sold by 
showing that the sale consideration was for 
illegal or immoral purposes. This plea 
is equally untenable. The circumstances 
in which it is necessary for the sons to 
show that the debt was illegal or 
immoral in order to recover the property 
were laid down by their Lordships of the 
Privy Council in Oirdharee Lall v. Kanioo 
Lall (1). There are two such circumstances 
and two only. The first is, where property 
has passed out of the family under a convey- 
ance executed by a father in consideration of 
an antecedent debt in order to raise money to 
pay of such debt. The second is, where 
property has been sold in execution of a decree 
for the father’s debt. Neither branch of the 
rule has any application to this case. This was 
not an execution-sale but a private conveyance, 
and, so far as this item of Bs. 77-12-0 is con- 
cerned,it was a private conveyance executed not 
in lieu of an antecedent debt but for an amount 


paid in cash at the time of the registration of 
the deed. The appeal, therefore, fails and it is 
accordingly dismissed with costs, 
z. K. Appeal dismissed. 

(1) 1 1. A. 821; 22 W. R. 66 ; 14 B. L. R. 187; 8 
Sar. P. 0. J. 880, (P. 0.). 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Original Civil Suit No. 174 op 1922. 

January 8, 1924. 

Present ; — Mr. Aston, A. J. C. 

BOOHALDAS GIDOOMAL & COY.-- 
Plaintiffs, 

versus 

THE MERCANTILE BANK OF INDIA 
LTD.— Defendants. 

Banktr (0 Ct/ stonier —Bankers* lien, nature o/— 
Moneys handed to Bank for specific purpose^ Right of 
Bankzto set off such monies against another account— 
Civil Procedure Code {Act V of 1909), 0. VI/I» r. 6. 

BaDkera have a general lien on aeourltfea depoaited 
with them aa Bankera by a cuotomer unleaa there be 
an expreaa ooniraot or oiroumatanoea that show an 
Implied oontraot inoonaisteot with the lien, they oan 
let off what ia due to a ouatomer on one aoooant 
againat what is due from him on another account, 
aUhough the moneys due to him may in fact belong 
to other persons but they oannot Rucoesafully claim a 
lien on securities delivered to them for a speoifio pur- 
pose inconsistent with the existence of the lien 
claimed, [p. 697, cols. 1 and 2.] 

Brandao v. BarnetU (1846) 69 R. R. 9o4 ; 12 01. 
Fin. 7b7 ; 8 0. B. 619 ; 8 E. U. 1622 ; 1?6 E. R. 207 ; 
London Chartered Batik of Australia v. White f ( 1 879) 
4 A. C. 416, 422 ; 48 L. J. P. C. 75 ; Bank of New 
South Wales v. Ooulburn Valley Butter Go., (1902) A. 
0. 648 ; 71 L. J. P. 0. 112 ; 87 L. T. 88.; 61 W. R. 
867 ; 18 T. L. R. 736 ; Hill v. Smith (1844) 12 M. 
& V7. 618 ; 18 L. J Ex. 243 ; 8 Jur. 179 ; 67 R. R. 
486 : 162 E. R. 1846 ; Fcmtip y. Bank of Bengal^ 
(1836) 1 Moore F. 0. 150; 1 Deao. 622 ; 48 R. B. 8 ; 19 
E. B. 771 : I M. I. A. 87 ; 18 E. R. 84 ; 1 Bar. P. 0. 
J. 97; Alsogar v. Currie (1844) 12 M. & W. 761 ; 18 L. 
J. Ex. 208 : 67 R. B. 4 5 ; 152 E. R. 1402 ; In re 
PalHU (1898) 1 Q. B. 456 ; 62 Ii. J Q. B. 296 ; 4 R. 
258 ; 68 L. T. 866 ; 41 W. B. 276 ; 10 Morrell 85 ; Re 
Mid Kent Fruit Factory^ (lB96) 1 Gh. 667, 662 L. Ob. 
260 ; 74 h. T. 22 ; 44 W. R. 284 ; 8 Manion 69, 
relied upoflu 
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Mr. Srikishendas, H. Lulla, for the Plaint* 
iffs. 

Mr. Pamanrml Valabdaa, for the Defend- 
ants. 

JUDGMENT . — This is a suit filed by the 
plaintiffs for the recovery of Rs. 3,600 from 
the defendants, Rs. 3,500 being a sum telegra- 
phically remitted to plaintiff on 8th February 
1922 from Colombo through the defendant 
Bank and Rs. 100 being claimed by way of 
damages on account of the wrongful conduct 
of the defendants in withholding payment. 

The defendants contend that they were 
entitled to retain this Rs. 3,500 as a set off 
against the sum of Rs. 3,317 6-3 the balance 
due under two dishonoured Bills drawn for 
valuable consideration by Messrs Berli & Co., 
Limited, (who were in liquidation in February 
1922) in favour of the defendants and accept- 
ed by the plaintiffs and to retain the balance 
of Rs. 182 9-9 as a set off towards dishonour- 
ed Bills of the value of about £3,300 (Sterling) 
drawn for valuable consideration by Messrs. 
Shasha in favour of defendants upon plaintiffs 
and accepted by the plaintiffs. The defend- 
ants also claim that they had a Banker's lien 
over the sum of Rs. 3,500 and that they were 
entitled to amalgamate the various accounts 
of the plaintiffs with themselves as Bankers 
and set off a credit in one against a debit in 
another account. 

Plaintiffs, on the other hand, contend 
that since the money was given to the 
Bank at Colombo for a specific purpose, 
to be telegraphically transmitted to the 
plaintiffs in Karachi, the money was not 
subject to any lien and could not be retained 
by the Bank against sums alleged to be due 
under dishonoured Bills. Plaintiffs further 
contend that the Bills drawn by Messrs. Berli 
and Co. were not accepted by the plaintiffs but 
by another firm of the same name doing 
business in Sukkur. 

With regard to the question of lien it was 
pointed out by their lordships of the Privy 
Council in London Chartered Bank of Aue- 
tralia v. White (1) that Bankers most 
undoubtedly have a general lien on all securi- 
ties deposited with them as Bankers by a 
customer unless there be an express contract 

(1) (1879) 4 A. 0. 418 at p. 422 ; 48 Ii. J. P. 0 78. 


or circumstances that show an implied con- 
tract inconsistent with lien. A Banker is 
entitled to set off what is due to a customer 
on one account against what is due from him 
on another account, although the moneys duo 
to him may in fact belong to other persons 
see Bank of tJew South Wales v. Goulburn 
Valley Butter Company (2). Bankers have a 
general lien on securities deposited with them 
as Bankers but they cannot successfully claim 
a lien on securities delivered to them for a 
special purpose inconsistent with the existence 
of the lien claimed, Brandao v. Barnett (3). 

In the present case the Rs. 3,500, in my 
opinion, cannot, any more than in Brandao v. 
Barnett (3), be considered to have been deposit- 
ed with the defendants as Bankers. 

Verhomal, the plaintiffs’ partner, requested 
the Mercantitle Bank of India at Colombo to 
telegraph to their agent at Karachi at his 
own cost and risk the fact that they had sold 
to Rochal Das Gidoomal and Co. a tele- 
graphic transfer on Karachi for Rs. 3,500 in 
favour of Rochaldas Gidoomal and Co. 

The transaction, thus, was the sale of a 
telegraphic transfer entered into for the 
purpose of the speedy transmission of funds 
to Karachi. The plaintiff was not a depositor 
but a vendee and the defendant Bank as 
vendors were under an obligation to deliver 
what they had sold. 

It is, of course, conceivable that Verhomal, 
instead of making the request which he made, 
could have requested the Mercantile Bank of 
India at Colomlx) to telegraphically transfer 
Rs. 3,500 to the credit of plaintiffs’ account 
with the Mercantile Bank of India at Karachi. 
In this case whatever the motive with which 
the request was made, the defendants would, in 
my opinion, have had a Banker's lion on the 
sum thus transferred, for it would have been 
deposited in the account, just as much as if 
plaintiffs in Karachi had deposited it them- 
selves. 

Verhomal, however, requested the Bank at 
Colombo to wire to the defendants in Karachi 

(2) (1902) 4. 0. 643 ; 71 L. J. P. 0. 112 ; 87 L. T. 
88 ; 61 W. R. 867 ; 18 T. L. R. 785. 

18) (1846) 69 R. B. 204 ; 12 01. Fla 787 ; 8 G. B. 
619 ; 8 B. B. 1622 ; 186 E. B. 207. 
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the fact that they had sold a telegraphio 
transfer for Bs. 8,500-0-0. 

The oiroumstanoes appear to me to show a 
contraot between the parties inoonsi stent with 
lien. 

With regard to the contention of the 
defendants that they were entiled to retain 
this Bs. 3,500 as a set off against the sum 
of Bs. 3,317-6-3 under two dishonoured Bills 
drawn by Berli & Co. and to retain the 
balance of Bs. 182 9-9 as a set off towards 
dishonoured Bills of the value of about 
£ 3,300 (sterling) drawn by Messrs. Shasha, 
it has been held that money paid for a 
specific purpose cannot be set off by a 
Banker, see Grant’s Law of Banking, Sixth 
Edition, p. 696, and the oases there cited, viz,. 
Hill V- Smith (4) Young v. Bank of Bengal (5) 
as explained in Alaogar v. Currie (6) In re 
Palht (7), Be Mid-Kent Fruit Factory (8). The 
present case seems to me very similar to the 
hypothetical case put by Lord Chancellor 
during the course of the argument in Bradao 
V. Barnett (3), where Lord Brongham express- 
ed the opinion that, unless the Banker on tak- 
ing the notes for transmission into the 
country stated that he did so subject to his 
right of lien he waived it. In the present 
case the money was paid to the Mercantile 
Bank at Colombo for a specific purpose and it 
cannot, in my opinion, be set off. Provision 
has been made in Order VIII, rule 6 of the Civil 
Procedure Code for set off in certain cases but 
in order to entitle a defendant to set off, it is 
necessary that the parties should fill the same 
character as they fill in the plaintiffs” suit. 
In the matter of the claims sought to be set 
off debts were owing to the defendant Bank 
on account of dishonoured bills, but in the 
plaintiffs’ suit the Bs. 3,500 had been tele- 
graphically remitted through the Bank 
or, to be precise, the Mercantile Bank of 
India Limited at Colombo sold to Verhomal. 

(4) (1844) 13 M. and W. 618; 18 L. J. Kx. 348; 8 
Jai. 179; 67 B. B. 486; 163 E. B. 1846. 

(6) (1886) 1 mover P. 0. 160 ; 1 Deo. 633 ; 48 B. 
B. 8; 13 B. B. 771; 1 M. 1. A. 87; 18 E. B. 84 ; 1 Sat. 
P. 0. J. 97. 

(6) (1844) 13 M. and W. 761; 13 b. J. Ex. 308; 67 
B. B. 475; 153 E. B. 1403. 

(7) (1893) 1 Q. B. 466; 63 L. J. Q. B. 386; 4 B. 368; 
63 li T. 866; 41 W. B. 376; 10 Morrell. 85. 

(8) (1896) 1 Oh. 667; 66 L. J. Oh. 360 ; 74 L. J. 33 


9 partner in the plaintiff’s firm, a tele- 
graphio transfer of Bs. 3,600 to Karachi 
and wired to their agent, the Mercantile Bank 
of India Limited at Karachi, at Verhomal’s 
expense and risk, informing them of the fact. 

In case I am wrong in my view that the 
Bank is not entitled to set off the debts due 
on the dishonoured bills on the grounds men- 
tioned, it is necessary to consider the other 
contentions of the plaintiff. 

Plaintiff has failed to prove the alleged 
damage of Bs 100. It seems to me established 
with regard to issue No. 1. that the plaintiffs 
were indebted to the defendants when the 
telegram was received by the defendants. Mr 
Laing’s evidence shows that on two drafts of 
Borli & Co a sum of £ 258-19-0 at the rate 
of 1 38 9|i6d, viz,, Bs. 3,883-7-0 was due and 
Bs. 11,675-12-6 on the Shasha drafts. 

Plaintiff contends that the branches at 
Sukkur and Shikarpur had no connection with 
the Karachi firm of Bochaldas Gidoomal and 
Co., except that they were all called by the 
same name and that each had one common 
capitalist partner. 

The evidence called in support of this con- 
sists of mere oral statements of interested 
witnesses and the contention appears to me 
inconsistent with Ex. 27. a Beferenoe made at 
Karachi under the Indian Arbitration Act, 
which is not in force in Shikarpur, by the 
firm of Bochaldas Gindumal and Co. of Kara- 
chi, Shikarpur and elsewhere. The contention 
appears to me also inconsistent with Ex. 32, 
in which Bochaldas Gidumal & Co. of Karachi 
wrote calling on defendants to send them 
delivery orders for goods covered by drafts 
drawn on the Sukkur Office. 

My finding on issue 1 is in the affirm itive. 
On issue 2 in the negative. 

I give judgment for plaintiff for Bs. 3,500 
and costs and interest at 6 % from date of 
suit till payment. 

p. B. A. Suit decreed. 



VOL. 78] 


INDIAN OASES 


599 


JAGABANDHU KUNDU V. RAJMOHAN PAL 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2391 of 1921. 

January 26, 1924, 

Present : — Mr. Justice Rankin and 
Mr. Justice Mukerji, 

JAGABANDHU KUNDU and others- 
Appellants 
versus 

RAJMOHAN PAL and others— 
Respondents. 

C(h8harer landlords^Occupanotf holding ^ non-irans- 
ferahlOt transfer of, to co-sharer landlord— Purchaser^ 
position of ^Ejectment— Injuncti&Ht mandatory, when 
to be granted. 

Whea one oo-shater landlord takes a transfer of a 
non-tranaferable holding from a tenant, he may be 
treated by the other oo.sharer landlords as a tres- 
passer [p. 69 ), ool. 2] 

Dilbar Sardar v. Eosein AH Bepari, I. L. R* 26 
Oal. 66S i 1 Ind. Deo* (N. 8*^ 955 i Lalcht Eant "Das 
Mahapatra ▼. Bolahhadra Prosad Das, 26 Ind. Cas. 
646 ; 19 0. L. J. 400, followed. 

Sreevvatty Basanta Kuoiari Dasya v. Mohesh Chan- 
dra Saha, 21 Ind. Gas. 621; 18 0* W* N. 828, distin 
guished. 

Where on a transfer o! a non-transferable ooou- 
panoy holding to a oo-sharer Undlord another oo. 
sharer landlord sues to ejeot the transferee to the 
extent of his own share olaiming joint possession 
with the transferee to the extent of his share, It is 
no equitable defence for the defendant to say that 
the plaintiff has been in possession of other lands 
purporting to hold an ooou panoy right therein. 

[p. 600, 0)1. 1] 

It requires a strong oase for a Court to refuse an 
in]unotion restraining a further alteration of the 
oharaoter of the property ; but a mandatory injuno- 
tion direoting the restoration of the property to 
its original oondition is a most exoeptional remedy 
and one never to be applied exoept with the greatest 
safeguards for the prevention of waste as well as in- 
jastioe. [p. 600, ool. 1] 

Appeal against the decree of the Sub. Judge, 
6th Court, Dacca, dated the 20th September 
1921, 

Dr. Sarat Ohandra Basok (with him Babu 
Dibendra Chandra Pal), for the Appellants. 

Dr. Dwarkanath Mitter (with him Babus 
Bupendra Coomar Mitter and Manindranath 
Banerjee\ for the Respondents. 

Rankin, J :---This is an appeal from a deci- 
sion of the 6th Subordinate Judge of Dacca 
whereby he modified a decision of the Munsif of 


Munshiganj. The plaintiff is a co-sharer in the 
miliki interest of a small piece of land in area 
about one-third of an acre and he has a 3- 
annas 4-guDdas share. So far as this parti- 
cular land now in question is concerned, it 
appears that it was the subject matter of a 
non-transferable occupancy right in defendant 
No. 11. The original ran/a^ transferred it or 
purported so to do to the first defendant and 
the oase has been argued on the footing that the 
first defendant is merely a benamidar transferee 
for a co-sharer of the plaintiff, by name Hari 
Binode. It appears that the transfer was in 
November 1918 and that, in May of 1919, 
Hari Binode settled the land with the present 
appellants, defendants Nos. 2 and 3. It appears, 
further, so far as we can gather, that in or 
about January of 1919 Hari Binode excavated 
a tank and dug certain ditches on the property 
and that, in May 1919, defendants 2 and 3 
erected certain structures for uFe as jute 
godowns, the intention being to use this plot 
of land not for ‘ agricultural purposes but for 
the purposes in connection with the storage 
of jute. In these circumstances, about a 
month after defendants Nos 2 and 3 had 
taken settlement the plaintiff brought this 
suit in June 1919 olaiming to the extent of 
his share the right to eject the defendants 
from the land, that is to say claiming a decree 
for joint possession with the defendants to the 
extent of his share. 

The first point urged by the appellants was 
successful before the trial Judge. That point 
is this : -that in respect of other lands where- 
in the plaintiff and Hari Binode were co- 
sharers, these two were settled in non tranfer- 
able right, and that of these the plaintiff has 
taken a transfer from the tenants and is now 
in possession. Accordingly, it is said that this 
gives rise in the present suit to an equitable 
defence on the part of the defendants No. 2 and 
3; that is to say, that they are entitled to ob- 
ject that, in consideration that the plaintiff is 
in actual possession of more lands than are 
referable to his share, he cannot, as regards 
this land got a decree for joint possession but 
may be limited to his mere rights to bring a 
suit for partition of all the common properties. 
With regard to this matter, one has to observe 
that the principle that, when one co-sharer 
landlord takes a transfer of a non-transferable 
holding from a tenant, he may be treated by 
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the other oo sharer landlords as a trespasser, 
has been laid down in this Court more than onoe, 
and the prinoiple itself is not disputed by the 
learned Vakil who appears for the appellants. 
The case of Dilbar Sardar v. Hosein Ali Depart 
(1) and the case of LakhiKant Das Mahapatra 
V. Bolabhadra Prosad Das (2) are sufficient 
authorities. It has been contended, however, 
that .the case of Sreemuty Basanta Kumari 
Dosya v. Mohesh Chandra Shaha (3) affords 
some authority, in certain circumstances, for 
an equitable defence such as that now put 
forward. But an examination of the case in 
18 Calcutta Weekly Notes (3) shows that the 
aspect of the case which is the prominent 
aspect of this case, namely, that the defend- 
ants have taken transfer of a non-transferable 
right was not the basis of the decision and the 
case had not really been looked at from that 
particular point of view. In any case, it seems 
to me that the fact that the plaintiff has been 
for a long period in possession of other lands 
purporting to hold an occupancy right therein 
is no equitable defence when afterwards Hari 
Binode seeks to do the same thing as regards 
a different piece of land altogether and the 
plaintiff takes objection. Whether Hari 
Binode could have taken objection success- 
fully to the plaintiff’s occupation of other 
lands, what his motives were in not claiming 
ejectment in good time, whether he would 
now be barred from proceeding in ejectment — 
all these are matters which seem to me for- 
eign to the present case Under Dayamoyi v. 
Ananda Mohan Boy (4) it appears to me that 
the transfer out and out of a non-transferable 
occupancy jote gives to the landlord a right 
to re enter. If the landlord does not re-enter 
but does not recognize, it may be that his right 
to re-enter continues for a substantial time. 
But, in this case, so far as the other lands are 
concerned, no co-sharer of the plaintiff has 
ever purported or attempted to re-enter and 
the plaintiff, as the matter stands, is stand- 
ing, in fact, in the shoes of the previous tenant 
against whom his right is quite unimpeach- 
able. Accordingly, there seems to be a fallacy 
in treating the plaintiff, as regards those landsi 
as a person who is merely exercising a right 

(1) 26 0. 658 ; 18 Ind. Dao. fN. S ) 966. 

(2) 25 led. Oas. 646: 19 0 L. J. 400. 

(8) 21 Ind. Gas. 621 ; 18 0. W. N. 828. 

(4) 27 lad. Gas. 61 ; 42 G 172 ; 18 0. W. N. 971 : 
20C.L. J. 62. 


given to him by his maliki interest. For 
these reasons, I think that the equitable 
defence set up by the appellants fails and that 
the correct view on this point was taken by 
the Court of Appeal below. 

We then come to a matter of considerable 
practical importance. There can be no doubt 
that, with regard to this land, defendants 
Nos. 2 and 3 have been engaged in changing 
its character from agricultural land to land 
suitable to some form of business connected 
with jute. As regards the future, the learned 
Judge has given an injunction restraining the 
defendants from further digging the land and 
from raising any other huts thereon. So long 
as that decree is corrected by confining it to 
the defendants 2 and 3, I can see no objection 
to that decree for an injunction standing. The 
learned Judge has, however, also granted 
against the defendants without distinction a 
mandatory injunction that they do fill up the 
ditches, remove the earth and the huts from 
the land within a fortnight at their own 
co>ts failing which the plaintiff may do that 
recovering costs from the defendants. Now, 
on that question, it may be desirable to be a 
little precise. Hari Binode, who is said to 
have done the excavation of the tank, is not a 
party to this suit. His excavation was not 
objected to at the time and the plaintiff, as 
regards that, seems to have taken no action 
until it was completed. I do not say that his 
delay had been such as would disentitle him 
to an ordinary injunction but that the delay 
disentitles him to a mandatory injunction may 
very easily be inferred in the present case. 
However that may bo, Hari Binode is not a 
party to this suit and the plaintiff took no 
action until Hari Binode had parted with his 
possession of the land to the defendants 
Nos. 2 and 3. I fail to see, therefore, that 
there can be any possible question of granting 
in this suit a mandatory injunction to rein- 
state the tank or the ditches against any one. 
That being so, the next question is this : The 
plaintiff is not willing, and certainly cannot be 
asked now to express his willingness, to make 
any arrangement for restoring the land so as 
to make it suitable for such modest agricul- 
tural purposes as it would seem to be capable 
of. The buildings on the land, that is to say, 
the huts — whatever they be— we are inform^ 
that there is only now an office— are certainly 
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things ^hioh the defendants may remove as 
the defendants put them up so very shortly 
before the suit ; and I am inclined to think 
that the defendants Nos. 2 and 3 may be 
ordered to remove them. At the same time, 
having regard to the condition of the land as 
it now is and the other circumstances of the 
case which rather point to a probability of 
this property being comprised within a 
suit for partition at the instance of some 
party or another, it would seem reasonable, if 
this mandatory injunction is granted at all to 
stay the operation of the order for a period of 
two months from this date with a view to see 
whether a partition suit is in fact instituted ; 
and, in that event, to let the stay continue 
until such partition suit is determined or until 
further order of this Court. If in fact, Hari 
Binode has a strong claim in the partition suit, 
in the circumstances, to have this land allotted 
to him as part of his share ; it would be mere 
useless injustice to require the defendants 
Nos 2 and 3, in the meantime, to take away 
the huts, though the tank, and the ditches 
have to be left standing. It requires a strong 
case for a Court to refuse an injunction roS' 
training a further alternation of the character 
of the property ; but, in the case of mandatory 
iujunotion to restore to its original condition, 
I am of opinion that that is always a most 
exceptional remedy and one never to be 
applied except with the greatest safeguard for 
the prevention of waste as well as injustice. 

In the present case, the order for removing 
the huts will be made but it is not to take 
effect until two months have elapsed from 
this date and, in the event of a partition suit 
being instituted and, of course, properly pro- 
secuted, the intention is that the injunction 
shall not operate until the question of allot- 
ment in the partition suit has been decided. 

As regards the costs of this appeal, I think 
there should be no order. 

Mukerji, J : — I agree. 

z. s. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Rrvision No. 56-B of 1923. 

October 22, 1923 

Present : — Mr. Kinkhede, A. J. C. 

PANNAIiAL -Applicant 
versus 

BHAGIRATHIBAI and another - 
Non- Applicants. 

Civil Procedure Code {Act V oj 1908), fc 161, O. XXI t 
r. 46 Attachment of debt -^Debtor, whether ca» 6i 
ordered to deposit the amount in Courts Procedure--^ 
Scope of «. 16l. 

The Civil Procedure Code does not empower a 
Court attaching a debt to compel the garnishee to 
deposit the debt into Court if ha denies it and in- 
forms the Court to that efieot. [p. 603, ool. 3.] 

An exeouting Court ie not bound to satisfy itself 
as to the existence of the debt but it can oau^e It to 
be sold or appoint a Receiver with powers to sue 
the garnishee to recover the debt from him* [p* 608, 
ool. 3.] 

Section 151 of the Civil Procedure Code cannot be 
called to aid to Justify an act, which iaste^d of being 
necessary for the ends of justice or to prevent abuse 
of the process of the Court, not only causes or is like-^ 
ly to cause incalculable mischief but also perpe- 
trates iDjustioe to third persons who are neither par- 
ties to the suit nor bound by the decree passed 
therein, [p. C04, ool. 1.] 

Revision against the order of 2Dd Addi- 
tional District Judge, East Berar, Amraoti, 
in execution case in Oivil Suit No. 8 of 1908, 
decided on 9th September 1922. 

Mr. D. W, Kathalay, for the Applicant. 

Mr. J, A. B. Gama, K, B , for the Non- 
Applicants. 

ORDER. — This petition of revision raises 
a question of jurisdiction of an exeouting 
Court to order a garnishee to deposit into 
Court a debt alleged by the decree-holder to 
be due to his judgment-debtor but not admit- 
ted to be due by the garnishee. In this case 
the decree-holder Bhagiratbi Bai took out 
execution of her decree against the judgment- 
debtor Chinnappa. The decree was obtained on 
16th January 1909 in the Court of Subordi- 
nate Judge, Poona, and a certificate of non- 
satisfaction was brought to the Court of Addi- 
tional District Judge, Amraoti, for execution of 
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the deoree against the judgment-debtor’s prop- 
erty within the jurisdiction of that Court. 
Executions were taken out from time to time 
and it appears Bs. 6,800 were already realised 
leaving a sum of Bs. 2,910 and odd to be 
realised by the present execution proceedings 
which were started on 5th January 1921. 
Efforts were made to execute the decree by 
attachment of other property but they were 
not successful. 

On 17th November 1921 the deoree- holder’s 
pleader informed the Court that he recently 
learnt that Pannalahthe present applicant, had 
a sum of about Bs. 1,200 belonging to the 
judgment-debtor in deposit with him and 
prayed that the amount may be attached. The 
Court granted the prayer and directed a 
prohibitory order to issue under O. XXI, r. 46, 
Civil Procedure Code, to the said Pannalal 
and to the judgment-debtor. The first notice 
to Pannalal was returned unserved and a 
second notice issued for the hearing, dated 17th 
June 1922, was served on his agent Sundarsa 
on 11th May 1922. The applicant was thus 
prohibited from handing over the alleged 
deposit to Chinnappa. The agent appeared at 
the hearing before Mr. Vighney, Additional 
District Judge on i7th June 1922 and inti- 
mated to the Court that he held no money 
belonging to the judgment-debtor. The case 
was adjourned to 5th August 1922 on which 
date the said Judge recorded in the Order 
sheet that the debt was attached, and ordered 
sale notices under O. XX I, r. 66 to be issued, 
fixing 9tb September 1922 as the date of the 
next hearing. Notice for settling the terms of 
the proclamation of sale was served on the 
present applicant on 2nd September 1922, but 
no notice appears to have been served on the 
judgment debtor. The case was, however, 
dismissed for default of the decree-holder and 
judgment-debtor on 9th September 1922, On 
sufficient cause being shown, the Judge by an 
order, dated 28th September 1922, restored 
the case to file and ordered warrants to issue 
as prayed and fixed the case for 11th 
November 1922. A fresh prohibitory order 
was served on Pannalal through the same 
agent on 3rd November 1922. Mr. Vighney 
passed the following order : — 

“ 11th November 1922: D. H. by S. V. Gokh- 
ale and J. D. absent. Debt attached. For 


sale notices under O. XXI, r. 66 to issue 
for 16th January 1922. ” 

In the meantime, there was a change in 
the incumbent and the file came before 
Mr. Jawahirlal who, on 16th December 1922, 
passed the following order ; — 

“ D. H. by agent. Money in the hand of 
one Pannalal is attached. Now an order 
shall issue to him to deposit the money 
in Court by 3rd February 1923. 

Jawahir Lall, 

S. J.” 

The order was served on the applicant on 
28th January 1923 but the latter neither 
appeared nor deposited the money at the hear- 
ing. The order sheet runs thus 

“3rd February 1923. D. H. by agent. 
Money not deposited. D. H. states that 
the amount in deposit with Pannalal 
is about Bs. 1,200. Let warrant of attach- 
ment of moveables to the extent of 
Bs. 1,200 issue against Pannalal. Case 
for 17th March 1923. 

Jawahirlal, 

2nd A. D. J.” 

Before the date of the hearing arrived, the 
garnishee Pannalal made a petition, dated Ist, 
March 1923, to the Court where ho drew the 
attention of the Court to the order sheet dated 
17th June 1922 and also repeated that he had 
no deposit of the judgmont-debtor and prayed 
that the order dated 3rd February 1923 be set 
aside and, further, that the proceedings about 
the attachment of his property be stayed. The 
Judge ordered the petition to be put on 5th 
March 1923 but on that day in the presence of 
tho applicant’s pleader the bearing of the peti- 
tion was fixed for 17 tb March 1923 along 
with the execution case ; the Judge very wise- 
ly ordered that day that warrant of attachment 
“shall not issue” for the “present”. On 
17th March 1923 the decree-holder was pre- 
sent through his agent but the applicant 
Pannalal and his pleader being found absent 
the Court wrote ” the application is filed. War- 
rant of attachment co issue. Case for 28th 
April 1923.” 

Feeling himself aggrieved by the Court s 
order, dated 16tb December 1923 and 3rd 
February 1923 the applicant applied for copies 
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thereof on 6th Maroh 1923 and soon after, t.e., 
on 22nd Maroh 1923, lodged this petition for 
revision in this Court contending that the 
orders were without jurisdiction and, therefore, 
liable to be set aside. Upon an ex >parU mo- 
tion this Court on 24th March 1923 ordered 
the stay of attachment proceedings pending the 
decision of this petition, and the executing 
Court, in obedience to the r order of stay, has 
withheld its warrant. Mr. S. M. Parande 
who succeeded Mr. Jawahirlal passed an 
order granting liberty to the decree-holder to 
move the Court after the case before this 
Court would be decided or the order staying 
execution withdrawn. My object in giving this 
history of the proceedings before the execut- 
ing Court was only to show the difference in 
the procedure respectively followed by Mr. 
Vighney and Mr. Jawahirlal in respect of the 
same matter. I dare say if the case bad not 
changed hands the applicant would have been 
saved all the expense, trouble, inconvenience 
and indignities which he was required to suffer 
owing to the highly improper orders of Mr. 
Jawahirlal for which there is absolutely no 
authority in the Civil Procedure Code. A 
Judge of his standing was expected to act 
with greater caution than his proceedings 
disclose. His orders, dated 16th December 
1922 and 3rd February 1923 bring to 
light a very deplorable condition of things 
and displays an utter disregard for the pro- 
cedure laid down in the Civil Procedure 
Code. If the Judge had not the time and 
patience to open the copy of Mull as Code of 
Civil Procedure, with which I presume his 
Court like every other Court is supplied, and 
look into the commentary under O. XXI, 
r. 46, Civil Procedure Code, he could at least 
have turned his eyes to the last page of the 
order sheet only to know what futher action 
was necessary, and I dare say even a cursory 
glance at Mr. Vighney s carefully drawn up 
previous proceedings would have at once given 
him a flood of light. Unfortunately, the 
decree-holder’s pleader was not present at the 
bearing. The Judge naturally fell into an 
error and passed an order which he had no 
jurisdiction to pass, namely, that the garnishee 
should deposit the money into the Court. He 
did not stop there. He still remained disillu- 
sioned on the point even at the next hearing, 
as shown above, because he perpetrated the 
mistake by committing another one of order- 


ing attachment of the garnishees own 
moveable property to the extent of Bs. 1,200 
to recover the amount of the attached alleged 
debt. It appears that he did not care to read 
the provisions of the Civil Procedure Code in 
this behalf, even when he passed orders upon 
the application dated 1st March 1923 with- 
holding the issue of the warrant for the “ pre- 
sent”. He ought to have paused to read the 
petition, dated 1st March 1923, and considered 
the situation carefully, at least on 17th Maroh 
1923, before repeating the mistake he commit- 
ted on 3rd February 1923 by ordering attach- 
ment to issue. But for the prompt inter- 
vention of this Court, the applicant would 
surely have suffered still greater indignities 
and been put to serious loss. 

Sub-rule 3 of r. 46 of O. XXI, Civil 
Procedure Code, clearly lays down that a 
debtor prohibited under clause (i) of sub-r. (1) 
may pay the amount of his debt into Court 
and such payment shall discharge him as 
effectually as payment to the party entitled to 
receive the same. The wording a debtor may 
pay is quite clear and unmabiguous and leaves 
no manner of doubt as to the meaning of the 
Legislature. It does not clothe the executing 
Court with any power to compel the garnishee 
to deposit the debt into Court if he denies it 
and informs the Court to that effect. It is 
needless to point out that an executing Court 
is not bound to satisfy itself as to the exitence 
of the debt It can still cause it to be sold 
or appoint a Receiver with power to' sue the 
garnishee to recover the debt from him. It 
was in view of the information given by tho 
applicant’s agent Sundersa on 17th January 
1922 that Mr. Vighney elected to pass the 
right order on 5th August 1922 for sale of the 
debt and if the case bad not been dismissed 
in default that careful Judge would certainly 
have caused the judgment-debtor’s right to 
recover the alleged debt from tho applicant to 
be put to auction and sold it for whatever it 
was worth. There is ample authority for 
this view as will be seen from the rulings in 
Maharaj Coomar Ktshen Pertab Sahee v. 
Chowharinee Sree Bhowa Dtbya aiid others (1), 
Toolsa v. Antone (2) and Maharaja of Benares 
V. Pairaj Kumar 13). There is no provision 

(1) 18 W. B. 40. 

(9) 11 B. 448 ; Ohitty'fl 6. G. 0. B. 147; 6 Ind. 
Tteo. (N. 8.) 294. 

(8) 98 A. 962; A. W. N* (1915) 277. 
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in our Civil Prooedurc Code analogous to that 
of r. 3 of O. XLV of the Rules of the Supreme 
Court {vide the Annual Praotioe, 1922) which 
would justify our Indian Courts to order 
execution to issue to levy the amount due 
from garnishee in the event of garnishee 
not disputing the debt due or claimed to 
be due from such debtor of if he does 
not appear upon summons. But even the 
English Law recognises the jurisdiction of 
Courts to relieve the garnishee from the 
pernicious effect of his acquiescence, where ho 
remained inert and an order absolute was 
made and be became bound to pay the 
garnisher although no attachable debt existed 
at the time of the order : Randall v. LUhijow 
(4). For a case where this jurisdiction was 
exercised and the order absolute obtained 
under such circumstances was set asidci see 
O'Brien v. Killem (5). 

In the case before me there is no ac- 
quiescence on the part of the garnishee because 
he came at the earliest moment and apprized 
the Court of the alleged debt being non-existent 
at the date of the order. My attention has been 
drawn by the non-applicants’ learned Counsel 
to the ruling in Hannath Chowdhury v. Mara- 
das Acharjya Chowdhury (6j, and it is con- 
tended that the order was justifiable. I am 
not prepared to accept the view for the simple 
reason that the words of our Indian Statute 
arc plain and, consequently, there is no scope 
for the application of the doctrines of English 
Law in this behalf. It is next argued that 
section 151 Civil Procedure Code would justify 
the passing of the order. 13ut I do not think 
that that section can be called to aid to 
justify an act, which, instead of being neces- 
sary for the ends of justice or to prevent abuse 
of the process of the Court, not only causes or 
likely to cause incalculable mischief but also is 
perpetrates injustice to third persons wiio are 
neither parties to the suit nor bound by the 
decree pased therein, i'or these reasons 
1 am not prepared to uphold the orders sought 
to be revised. 1, therefore, allow this petition 
and set aside the orders as being made without 

(4) (1884) 12 Q. B. D. 626 ; 68 L. J. Q. B. 618 ; 
60 L. T. 687 ; 82 W. R. 794. 

(5) (1914) 2 Ii. R. 68. 

(6) 29 Ind. Oas. 680; 48 C. 269 ; 20 0. W. N. 186; 
28 0. L. J. 168. 


jurisdiction. 1 direct that the non-applicants 
shall pay all costs of these proceedings. 1 allow 
Rs. 30 as pleader’s fee. 

G. B. D. Revision acespted, 

8. D. 


LAHORE HIGH COURT. 

Civil Revision No. 609 of 1923. 

December 22, 1923 
Present r—Mr. Justice Moti Sagar. 

Musammat A/jIM BlBl and another — 
Plaintiffs— Petitioners 
versus 

Musammat IMTIAZ BEGAM and others— 
Defendants Respondents. 

Givil Procedure Code {Act \ of 1908), s 116, 0. V/i, 
r. 11 (4), 0. XXXI lit r, 1 ^Undervaluation of mit~^ 
Order directing amendment and payment of additional 
Court-fees - Order refusing leave to me in forma pau- 
petlg— Order rejecting plaint^ Appeal^ Revision. 

• A aiiH was found to have been underralued and 
the Court called upon the pUiutlQ to amend the 
valuation and pay additional Court-feea. Tba plaint- 
iff, thereupon, applied for leave to continue the 
auit in forma pauperis, w hioh waa refused. The 
plaint waa then rejeoted on the ground that the 
plaintifi had failed to make the neoeaaary amend- 
ment and to pay additional Court-fees. The plaintiff 
filed a reviaion againat the order refusing to allow 
him to continue the suit in forma pauperis ; 

Held (1) that the order oomplained againat had 
merged in the order rejecting the plaint ; 

(2) that the latter order waa a deoree and waa 
appealable aa auoh, and that, therefore, the appll- 
oation (or revision was not maintainable. 

Soda Kaur v. Butur Singh, 26 Ind. Oaa. 666 : 80 
P. R. 1914 ; 266 P. Ii. R. 1914 ; 167 P. W. R. 1914, 
followed. 

The remedy by way of fevision is an exceptional 
remedy and is to be feaorted to only when there ie 
no other remedy available to the aggrieved party. 

Petiiion for revision of the order of the 
Subordinate Judge, Lahore, dated the 16th 
May 1923. 

Maulvi Qhulam Mohy-ud-din, for the Peti- 
tioners. . 

Lala Jagan Nath, for the Respondents. 
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JUDGMENT. — This was a suit for the 
possession of certain immoveable properties at 
Lahore and Sheikhupura originally valued by 
the plaintiffs at Rs. 4,780 A Court-fee of 
Be. 265 was affixed upon the plaint. Subse< 
quently, on the objection of the defendants, it 
was found that the value of the property was 
more than Bs. 7,000 and the plaintiffs were 
required to make up the deficiency in Court- 
fees. The plaint was returned for amendment, 
and it was ordered that the amended plaint 
should be re-filed by the plaintiffs within a 
certain time. The plaintiffs, instead of com- 
plying with this order, filed an application to 
the effect that they should be allowed to 
continue the suit in forma pauperis. Reliance 
was placed in support of this prayer on the 
case of Thom/pson v. The Calcutta Tramway 
Company t Limited (1). The trial Court de- 
clined to accede to this prayer and rejected the 
plaint on the ground that the plaintiffs had 
failed to make the necessary amendments 
and to pay the balance of the Court-fees as 
ordered. 

Against this decision an application for revi- 
sion has been preferred to this Court and it 
has been urged on behalf of the petitioners 
that the order of the Court below disallowing 
their prayer to continue the suit in forma 
pauperis is erroneous and should bo set aside. 

A preliminary objection is taken on behalf 
of the respondents that the order rejecting 
the plaint amounts to a decree and that if the 
plaintiffs were dissatistied with that order, they 
ought to have preferred an appeal a»gainst 
that order and not a revision. Mr. Ghulam 
Mohy-ud-Din, on the other hand, contends 
that he does not challenge the validity of the 
order rejecting the plaint but only of the order 
by which his application to continue the fuit 
in forma pauperis was disallowed, and that this 
latter order is capable of being revised by this 
Court. I am unable to agree to this conten- 
tion, and am of opinion that the preliminary 
objection taken by the respondents must pre- 
vail. The order disallowing the plaintiffs’ 
application to continue the suit in forma 
pauperis has now become merged in the order 
rejecting the plaint, and it is difficult to see 
how the two orders can be differentiated from 
each other. It is admitted that the plaintiffs 
could bave'filed an appeal in forma pauperis 

(1) SO a 819 ; 10 iBd* Deo. (N.8d 216. 
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and that in that appeal they could have 
challenged the validity of the order disallow- 
ing their prayer to be allowed to continue the 
suit in forma pauperis. That being so, there 
is no reason why that course should not have 
been adopted in the present case. Remedy by 
way of revision is an exceptional remedy and 
is to be resorted to only when there is no 
other remedy available to the aggrieved party. 
In Sada Kaur v. Buier Singh, (2) a suit had 
been under-valued. The plaintiff was directed 
to pay additional Court-fee, and this order not 
having been complied with the plaint was 
rejected under O. VII, r. 11 (b) of the Code 
of Civil Procedure. It was held that the order 
was appealable as a deoroe within the meaning 
of section 2 of the Code, and that, consequently, 
no revision against that order could be enter- 
tained by the Chief Court. The prlnciplo laid 
down in that authority fully governs the pre- 
sent case, and I hold that the order is not 
capable of revision. 

The application is dismissed. 

z. K Application dismissed. 

(2; 26 Ind. Oas. 565; 80 P. E. I91i; 266 P L. U 
1914; 167 P W. R. 1914. 

PATNA HIGH COURT. 

Letters Patent Appeal No. 24 of 1922. 

August 13, 1923. 

Present ; — Sir Dawson Miller, Kt., K. C., 
Chief Justice, and Justice Sir B. K, 
Mulliok, Kt. 

KAMALUDDIN AHMAD— Appellant 
versus 

PAMANAND SINGH and others— 
Respondents. 

Bcivjai Tenancy Act {y III of 1885) ss. 50, 109, 108 
B, 115 '-'Record oj Bights— PrestmpU Of i of correctness, 
extent of— Presumption of fixity oj rent, applicability 
of— Particulars under s. 10:^ not actually recorded. 

The prasamptiott contained in section 108 D o! the 
Bengal Tenanoy Aot applies only to the actual entries 
in the Record o! Rights as finally published and to 
nothing else. The presumption does not extend to 
the orders oi the Settlement Offioeta on whioh the 
entries are bated, [p. 607, ooL l.J 
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Wh€n certain persona are entered in the Record of 
Righta aa tenure holders, no preaumption arises as to 
whether they are or are not permanent tenure holders 
or tenure holders at fis:ed rares 

The presumption arising under section 60 of the 
Bengal Tenancy Act only ceases to apply by reason 
of section 115 of the Act when the particulars requir- 
ed by the order of the Local Government directing 
the Survey and Record of Eights to be prepared have 
been in fact recorded, [p. 607, col. 1.] 

Letters Patent Appeal. 

Messrs. S, Ahmad and S. M, Tahir, for the 
Appellant. 

Messrs. S. M, Mullick, S, N. Paltt and J. 
Prasad, for the Respondents. 

JUDGMENT. 

Dawson-Miller, C. J.—The suit out of 
whioh this appeal arises was instituted before 
the Munsif at Monghyr in July 1919 by the 
plaintiffs as landlords olaiming, under section 7 
of the Bengal Tenancy Act, an enhancement 
of the rent of their tenants the defendants 
who held as tenures under them 20 bighas 7 
cottahs 12 dhura of land. The question for 
determination in the suit was whether the 
defendants held at a hxed rent or whether 
their rent was liable to enhancement. It was 
proved by evidence at the trial, and in fact it is 
admitted in the plaint, that the defendants bad 
held for the last 20 years and more at the 
same rental, namely, Bs. 34-6-6 whioh included 
Bs. 1-0-6 as cess the actual rent being 
Bs. 33-5-0. Recently, the cess has been 
increased to Bs. 8 odd. In these circumstan- 
ces, the defendants relied upon the presump- 
tion under section 50 clause (2) of the 
Bengal Tenancy Act whioh provides that ** if 
it is proved in any suit or other proceedings 
under this Act that either a tenure holder or 
raiyat and his predeoessors-in-interest have 
held at a rent or rate of rent whioh has not 
been changed during the 20 years immediately 
before the institution of the suit or proceeding 
it shall be presumed, until the contrary is 
shown, that they have held at that rent or rate 
of rent from the time of the Permanent Settle- 
ment.*’ If that were all, then there can be 
no doubt upon the facts found in this case 
that the defendants were entitled to the bene- 
fit cf the presumption under that section. By 
section 115 of the Act, however, it is provided 
that : ** 'When particulars mentioned in section 
102 clause (b), have been recorded under this 


Chapter in respect of any tenancy the pre- 
sumption under section 50 shall not thereafter 
apply to that tenancy.” The plaintiffs contend- 
ed that, in the circumstances of this case, the 
particulars mentioned in section 102 had been 
recorded under Chapter X of whioh that sec- 
tion and section 115 formed part and, there- 
fore, that the presumption arising under sec- 
tion 50 no longer applied. The question for 
determination really depends upon whether 
the particulars mentioned in section 102 have 
or have not been recorded as therein provided. 
Section 102 provides that : “ When an order is 
made under section 101, the particulars to be 
recorded shall be specified in the order, and 
may include either without or in addition to 
other particulars, some or all of the following, 
namely : — 

(a) the name of each tenant or occupant: - 

(5) the class to which each tenant belongs, 
that is to say, whether he is a tenure holder, 
raiyat holding at fixed rates, settled raiyat, 
occupancy raiyat non-occupancy raiyat or 
xmdQt-raiyat and if he is a tenure-holder 
whether he is a permanent tenure-holder 
or not, and whether his rent is li- 
able to enhancement during the continuance 
of his tenure”. It ought perhaps to be men- 
tioned that section 101, referred to in the 
section just quoted, provides that the Local 
Government may, in any case, make an order 
directing that a Survey be made and Record of 
Rights prepared by a Revenue Officer in respect 
of the lands in any local area, estate or tenure 
or part thereof in certain cases and as a rule 
the order directing the Record of Rights to be 
prepared would contain the particulars which 
ought to be recorded and which are referred 
to in section 102. What happened in the 
present case was that when the Record of 
Bights was being preparred in the year 1903 
there was a dispute under section 103A of 
the JBengal Tenancy Act, that is, after the 
draft record was published but before 
final publication, and the result of that 
dispute was that the Assistant Settlement 
Officer directed that the defendants, the 
tenure holders, should be entered in the Record 
of Rights as tenure-holders and nothing more. 
They were so entered and no entry was made 
as provided in section 102 as to whether they 
were permanent tenure-holders or not or 
whether the rent was liable to enhancement 
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during the oonfeinuanoe of the tenancy. The 
whole question was apparently left open. At 
all events, the particulars referred to in section 
102 were not in fact entered in the Eecord of 
Bights. In the decision which was come to in 
that dispute under section 103A the Assistant 
Settlement Officer {Sic) that there was no evi- 
dence of the rent being fixed for ever and under 
the circumstances he merely ordered the 
defendants’ name to be entered as tenure-hol- 
ders. The learned Government Advocate who 
appears on behalf of the landlords-appellants in 
this case has asked us to say that the decision 
of the Assistant Settlement Officer ought to be 
regarded as a substantive part of the Becord 
of Bights and therefore the Becord of Bights 
ought to read as if it stated that the defendants 
were not in fact tenure-holders at a fixed rate, 
and if that is so then the presumption attach- 
ing to the Becord of Bights under section 103B 
ought to be applied equally to the decision 
of the Assistant Settlement Officer as if it for- 
med part of the record. I am unable to take 
this view. Under section 103B of the 
Act the presumption applies only to the 
actual entries in the Becord of Bights as finally 
published and not to anything else. There- 
fore, it cannot be contended that there arises 
from the record itself any presumption beyond 
the fact that the defendants are tenure holders. 
In fact, the reason why no further particulars 
were given was that before the Assistant 
Settlement Officer no evidence was given 
which would enable him to come to a decision 
upon this question. 

On behalf of the appellants it has been con- 
tended, however, that under section 116 the 
moment the Becord of Bights has been prepar- 
ed and any of the particulars mentioned in 
section 102 entered therein, then the presump- 
tion arising under section 60 ceases to apply. 
In my opinion, the presumption arising under 
section 60 only ceases to apply by reason of 
section 116 when the particulars required by 
the order of the Local Government directing 
the Survey and Becord of Bights to be prepared 
have been in fact recorded. As a rule, as 
already stated, the order would require the 
particulars mentioned in section 102, as to 
whether the tenure is permanent or not and as 
to whether the rent of a tenure is liable to 
enhancement or not, to be recorded. In the 
present case they were not recorded and the 


ai^ellants who rely upon section 116, coupled 
with section 102, have failed to satisfy the 
Court that the particulars required in the pre^ 
sent case were in fact recorded. Indeed, the 
order made by the Local Government has not 
been produced but it seems to me that it is 
impossible for the appellants to prove that the 
particulars required to be recorded under that 
order have in fact been so recorded until that 
is proved and what the order contained and 
what the particulars required were* In this 
state of affairs, it seems to me, that the appel- 
lants' case upon this part of the appeal must 
fail and that the presumption arising under 
section 60 of the Bengal Tenancy Act has not, 
under the circumstances of this case, ceased to 
apply. 

The next point which was urged on behalf 
of the appellants was that, where an entry is 
ma le in the Becord of Rights that the defen- 
dants were tenure holders and nothing else it 
ought to be presumed that they are not either 
permanent tenure holders or tenure holders 
at fixed rates. In my opinion, it would not be 
right to presume that the entry in the Record 
of Rights meant to record anything more than 
was actually recorded, and wWe the question 
is left open as to whether they are permanent 
tenure holders or whether the rent is liable 
to enhancement or not it seems to me that 
there is nothing in the record itself from 
which these facts could bo inferred, and 
certainly nothing which would create any pre- 
sumption of their existence. 

It was further contended that in the present 
case, although the rental may for the last 
twenty years have been the same there is 
some evidence to show that, shortly before that 
period, the rental was somewhat different and, 
therefore, that the presumption arising under 
section 50 had been rebutted. The facts in 
connection with this matter have been stated 
at length by the learned Munsif of the trial 
Court who found in favour of the defendants 
that they were tenure holders at a fixed rate 
and dismissed the suit. 

The Subordinate Judge on appeal took the 
view that the presumption arising under sec- 
tion 60 did not apply and he granted a decree 
for enhancement of rent. 

On second appeal to this Court the learned 
Judge who heard the appeal set aside the deci- 
sion of the Subordinate Judge and restored 
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that oi the Munsif. From that decision the 
present appeal is brought under the Letters 
Patent. 

The facts which were found by the Munsif 
were not dissented from by the Subordinate 
Judge and it has not been suggested to ua in 
this appeal to-day that those facts are not 
accurate. They may, therefore, be taken as 
representing the true state of affairs. For the 
last 20 ye^ars and a little more it is clearly 
proved that the rent was Rs. 33-6-0. Rent 
suits have been brouglit ; in some cases they 
included cess and in some they did not, the 
cess till recently was Rs. 1-0-6. Where that 
was included in the rent suits the rent re- 
coverable was Rs. 34-5-6 ; whore that was not 
included the amount recovered was Rs. 33-5*0 
but in one case which was heard in the year 
1893 the rent recovered was Rs. 33-4-17 J 
dams. For all practical purposes, it may be call- 
ed Rs. 33-6-0. There is nothing to show 
whether that included cess at that time pay- 
able or whether it did not and, in these circum- 
stances, I think it may well be assumed that 
this rent was exclusive of cess. If the cess is 
added then there is praotioally no difference 
between the rent claimed and recovered on 
that occasion and the rent as now recorded in 
the names of the defendants. The defendants, 
therefore, clearly established that not only for 
the last 20 years but for several years before 
that the rent they have paid has been the 
same rent as they are paying at the present 
moment. This point, therefore, raised by the 
appellants also fails. The result is that the 
appeal is dismissed with costs. 

Mullicky J . — I agree. 

z. K. Appeal dtsmmecL 


LAHORE HIGH COURT. 

Miscellaneous Civil Petition No, 589 
OP 1923. 

January 25, 1924. 

Present : — Mr. Justice Broadway. 

FIRM BEHARI LAL-KANHAYA LAL- 
Dbpendant— Petitioner 

versus 

THE OFFICIAL RECEIVER, 
INSOLVENT ESTATES. LAHORE— 
Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1909 ) ms, 39 , 38 — 
Transfer of caae^Issues settkd^Application, whether 
maintainable. 

The provlaionB of Beoiion 23 of the Civil Procedure 
Oode are mandatory, and an applioation under that 
ssotion must be made, in a oase where iasuea are 
settled, at or before such settlement ia made- 

Qulah Chand v. Sher Singh, 36 Ind. Oaa. 616 ; 11 
P. B. 1917 ; 160 P. W. R. 1916 ; 16 P. L. R. 1917, 
followed. 

Ramji Das v. Firm Brij Lai Jagan NaiJh 69 Ind. 
Oaa. 2»9, diatinguLhed. 

An applioation under this aeotlon la not malntahi. 
able after all the iasaea arising out of the pleadiuga 
have been settled and an isaue relating to the Juria- 
diction of the Oourt haa been diapoaed of. 

Petition under sections 22 and 23, Civil 
Procedure Code, for transfer of the case noted 
in the heading from Lahore to Calcutta. 

Lala Jagannaih, for the Petitioner. 

Lala Mul Chand, B, S., for the Respondent. 

ORDER. — This is an application under 
sections 22 and 23, Civil Procedure Code, 
in which I am asked to transfer a case pending 
in the Court of the Subordinate Judge at 
Lahore to some Court in Calcutta on the 
ground that the case is thable in Calcutta and 
a trial there would be more beneficial and far 
more convenient to the petitioner. Mr. Mul 
Chand on behalf on the respondent objects 
to the transfer and points out that this appli- 
cation does not lie. He bases his eontention 
on the fact that all the issues arising out of 
the pleadings had been settled and one issue, 
namely, as to the jurisdiction of the Lahore 
Court, bad actually been disposed of before 
this applioation was made. My attention has 
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been drawn to Chilab Chand v. Sher Singh (1), 
in whioh a similar matter came up before 
me. I there held that the provisions of 
section 22, Civil Procedure CodOf were 
mandatory and that an application under 
this section must be made, in a case where 
issues are settled, at or before such settlement 
is made. On the other hand, Mr. Jagan Nath 
has referred me to a decision of Mr. Justice 
Raoof reported in Bamji Das v. Firm BriJ 
Lai Jagan Nath, (2). A reference to 
that judgment does not, to my mind, show 
any conflict between the views expressed 
by Mr. Justice Raoof and those expressed by 
me in Oulab Chand v. Sher Singh (1) In 
any event, the facts are very different, for 
in the case before Mr. Justice Raoof it 
appeared that all the issues arising out of the 
pleadings had not been settled and that the 
only issue framed referred to jurisdiction 
and the application to this Court was made 
before the issue as to lurisdiction had been 
decided. 

In the present case what appears to have 
happened is, that all the possible pleadings 
were filed by the petitioner. One of the pleas 
denied the jurisd’otion of the Lahore Court. 
All the issues that arose out of the pleadings 
were settled and, not unnaturally, that relating 
to the jurisdiction of the Lahore Court was 6rst 
decided. After this .decision the petitioner’s 
Counsel asked for an adjournment in order to 
lead evidence on one of the other issues. Time 
was granted and in this interval the present 
application was made after notice to the other 
side had been given. It sooms to me that this 
application almost amounts to an attempt to 
get this Court to exercise its revisional powers 
and thus evade the decision of the question of 
juris liction that the Court below has arrived 
at against the petitioner. 

In my opinion Mr. Mul Chand's objection 
must prevail and I, therefore, dismiss this 
application with costs. 

Z. E. Application dismissed. 

(1) 8(5 Ind. Gas. 616 ; 11 P. R. 1917; 150 P. W. R. 
1916 : 16 P. L. R. 1917. 

(8) 69 Ind. Cat. 889. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 1A6 
OP 1922. 

January 2, 1924. 

Present : — Justice Sir Twala Prasad, Kt., and 
Mr. Justice Foster. 

RAGHUNATH SAHAI and others— 
Appellants 
versus 

DAROGA SAHU and others— 
Respondents. 

Civil Procedure Cede. lAct V of 1<X)3) O. XXI. r. 90 
^KTecutxo/n of decrce^Mortgage.decree^Sale^Order 
iwwhich properties to be sold, settlement of^Court duty 
of -Equities of parties, disregard oj -^Irregularity. 

In the abaanoa of a dtreotion in the mortgage- 
bond or in the mortg'ige-deorae specifying the order 
in whioh the mortgaged properties are to be sold, the 
deoree-bolder i^ primarily entitled to eeli the proper- 
ties in the order ha thinks best, in order to satisfy hie 
decree. Bnt the Coart ultimately has the right to 
determine the order o( the properties to he sold accord- 
ing to the equities aSeoting the parties, [p 61*2, ool 1 ] 

Jaiadhnrt Singh v. Baldeo Lall, 51 Ind. Oas. 444 ; 

4 P. L. J. 207, followed. 

Where an exeoutiog Court directs the sale of 
mortgaged properties in execution of a mortgage- 
decree in a certain order in disregard of the equities 
affectiog the judgment-debtora inter se. the sale ia 
lUhle to be sat aside on the ground of irregularity in 
the oonduotof the sale. [p. 312, ool 3.] 

Appeal from the order of the Subordinate 
Judge, First Court, Gaya, dated the 26tb 
June 1922. 

Messrs. Hasan Imam and Kailaspati, for 
the Appellants. 

Messrs. Sultan Ahmed, Ragho Prasad and 
Nawal Kishore Prasad II, for the Respond- 
ents. 

JUDGMENT. 

Jwala Prasad, J. — This is an appeal 

against the decision of the Subordinate Judge 
of Gaya dated the 26th June 1922, refusing 
an application of the appellants to set aside an 
auction-sale under O. XXI, r. 90. The decree 
in execution of which the sale took place was 
a mortgage-decree. The preliminary decree 
was passed on 7th July 1922 and was confirmed 
on appeal on 4th May 1915. It was made final 
on 16th April 1917, and was amended on 13th 
May 1921 A petition for execution was filed 
on the 25th May 1921. The amount sought 
to be levied was over fifteen thousand rupees, 
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The following properties were asked to be 
sold : — 

(1) Three annas paced share equal to 8- 
annas katcha share by partition out of 16- 
annas proprietary interest in mousa Tengara 
valued at Bs. 8,000. 

(2) One-anna out of two-annas in the 11- 
annas takhta out of 16-annas proprietary in- 
terest in mouza Sokanar, etc., valued at 
Es. 200. 

(3) Three-annas out of 16-annas proprietary 
interest in mouza Pritampur valued at 
Bs. 600. 

(4) Two-annas out of 8-annas from 16-anna.s 
permanent mukarari interest in mouza Bhaus 
and Kharagpur, valued at Bs. 3,000. 

(6) Two-annas out of 4-annas from 16* 
annas proprietary interest in mouza Eajhara 
Asli and Dakli together with Chak Chaku- 
kats, Nami and Benami Tappa Kot, valued at 
Eg. 4,000, and 

(6) Two-annas out of 8-annas from 16-annas 
share in mouza Sikmi together with Chaku- 
kats Nami and Benami, valued at Bs. 500. 

On 4th November 1921 notice under O. 
XXI, r. 66 was ordered to be issued for 
fixing valuation. The valuation of the decree- 
holder was accepted by the Court by order, 
dated the 17th December 1921, the objection 
of the judgment-debtors having been idismiss- 
ed for default. The sale proclamation was 
ordered to be issued. 

On the 6th March 1922, Saligram, one of 
the judgment-debtors, filed an objection under 
section 47 of the Civil Procedure Code stating 
that the amount covered by the decree was 
not due, it having been paid off by the judg- 
ment-debtors Baghunath Sahai and others 
executing a sale-deed, dated the 29th July 
1917, whereby the decree-holders purchased 
the following properties of the judgment- 
debtors : — 

(1) 1-anna 6-pies of mouza Bajhara ; 

(2) 2-anna8 of mouza Sikmi ; 

(3) 2-annas of mouza Nagar ; 

(4) 2-anna8 of mouza Bisram ; 

(6) 1-anna of mouza Bbaur ; and 

(6) 1-anna of mouza Kharagpur. 

This petition was numbered Judicial Miscel- 
laneous Case No. 19 of 1922. On the 17th 
March 1922, Dasrath Lai, judgment-debtor, 


also filed an objection under section 47 of the 
Civil Procedure Code stating that he had 
purchased the entire 8-annas share of mouza 
Bhaur on the 4th November 1921 for 
Bs. 8,900 at an auction-sale held in execution 
of a mortgage-decree No. 147 of 1921 passed 
by the Subordinate Judge, Ist Court, Gaya, 
in which Saligram and others were decree- 
holders, and Baghunath Sahai and others 
were judgment-debtors (mortgagors in the 
present case) and, therefore, be prayed that 
mouza Bhaur be exempted from the sale. He 
also supported the petition of Saligram refer- 
red to above as to the decree having been satis- 
fied by the registered sale-deed, dated the 
29th July 1917. He further stated that both 
the villages Bhaur and Kharagpur were not 
covered by the decree. Both the aforesaid 
Miscellaneous Judicial Cases were disposed of 
on the 24th March 1922 by Order No. 35. 
The Court held that the satisfaction of the 
decree by moans of the registered sale-deed of 
1917 cannot be recognised and that both 
Bhaur and Kharagpur wore clearly covered 
by the decree. On that very day Dasrath 
Lai, judgment-debtor, then put in a petition 
praying that 2-annas Mukarrari share of 
Bhaur bo sold last of all, inasmuch as he 
had purchased 8-annas mukarrari share of 
that village in execution of a decree based 
upon a mortgage. Similarly, Saligram put in a 
petition praying that the properties Nos. 1 
to 3 be sold last. The guardian od htem of 
minor judgment-debtor applied that the pro- 
perties be sold in the order as given in the 
sale proclamation. The Court passed the fol- 
lowing order ; — 

*' Let properties Nos. 1 to 3 be sold last and 
“ village Bhaur be sold after other properties, 
**and the petition of the guardian of the 
minors be rejected and let the bid sheet be 
** sent to Nazir for sale, and put up on 27th 
“ March 1922 for orders”. 

The properties were then sold in the order 
indicated above. Property No. 1 was sold for 
Bs. 9,000 and purchased by Murlidhar ; pro- 
perty No. 2, two annas of Kharagpur, was sold 
for Bs. 3,600 in the name of Dasarath Lai ; 
property No. 5 mouza Bajahra was sold for 
Bs. 4,250, and property No. 6 mouza Sikmi 
for Bs. 760. The decree was thus satisfied, 
and hence village Bhaur, property No. 4, and 
Pritampur, property No. 3, were not sold. 
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On 22ncl April 1922, two applications were 
filed by judgment-debtors; Jagatdeo Prasad and 
others filed one objection and Eahunath 
Sahai, Bam Prasad Lai and Bameshwar Prasad 
filed another objection, for setting aside the sale 
under O. XXI, r. 90. These applications 
were numbered Miscellaneous Judicial Cases 
Nos. 37 and 38, respectively. They were 
heard together and disposed of by the order 
of the Court, dated the 26th Juno 1922. 

The Subordinate Judge dismissed the applica- 
tions holding that there was no material irre- 
gularity in publishing or conducting the sale and 
that the appellants failed to show that the 
properties were sold for inadequate price or 
that the applicants suilerred any loss or in- 
jury from the sale. The decision of the 
Subordinate Judge is assailed in appeal. 
Nothing has been urged before us to show that 
the finding of the Court below that the 
appellants failed to prove that the prices 
fetched were inadequate is wrong. The onus 
to prove this was upon the appellants. The 
learned Subordinate Judge says that the village 
papers showing realizations from the villages 
sold were not produced and that this would 
tell against the case of the appellants. They 
also failed to show that the !^ad Cess Return 
(Exhibit 1) was acted upon. 

As to the service of the processes, the Court 
below has accepted the evidence offered on 
behalf of the respondents that the processes 
were duly served. There was no evidence 
offered by the appellants of non-service of the 
processes. No irregularity has also been shown 
in the service of the processes or in publishing 
the said proclamations. The main conten- 
tions have been those set forth in grounds 
Nos. 6 and 9 in the memorandum of appeal to 
this Court. It is said that the Court below 
should not have changed the order of the pro- 
perties to be sold “without there being any 
prayer on behalf of the decree-holders/' nor 
should lot No. 4 have been split up into two 
lots. 

The last objection was disposed of by the 
Subordinate Judge on the 24th of March 
1922 in order No. 36, wherein he held that 
Bhaur and Kharagpur were two villages 
and were distinctly recited in the decree in 
question. There was no appeal from that 
order and it became final. Moreover, the or- 


der of the Subordinate Judge is supported by 
the decree. This contention, therefore, fails. 

As to the other contention that the Subor- 
dinate Judge should not have changed the or- 
der of the properties mentioned in the sale 
proclamation, the learned Subordinate Judge 
says : “ The sale of the properties in another 
order than given by the decree-holder appears 
to have been properly done, as it is admitted 
that these properties had previously been 
soldi” It is conceded that there was no 
special direction given in the decree as to the 
order in which the mortgaged properties were 
to be sold. There was no such direction in 
the mortgage-bond. The properties were 
mentioned in the decree in the order in which 
they happened to be mentioned in the mort- 
gage-bond. In the absence of any such spe- 
cial direction the decree* holder had a right to 
sell the properties in the order he thought 
best, in order to satisfy his decree. This is 
settled by authorities and is conceded in ground 
No. 5 of the memorandum of appeal wherein 
it is said that the Subordinate Judge should 
not have changed the order of the properties 
to be sold “without there being any prayer on 
behalf of the decree-holder ” Mr. Hassan 
Imam refers to the petition for execution and 
the sale proclamations for his contention that 
the decree-holder prayed for the sale of the 
properties in the order mentioned therein and, 
consequently, the properties should have been 
sold in that order. To this Mr. Sultan Ahmed 
answers by referring to the proceedings which 
culminated in order 36 of the 24th March 
1922. Tie says that the prayer of Saligram 
and Dasrath Lai for the sale of properties Nos. 
1, 2, 3 and village Bhaur after the sale of the 
other properties was not objected to by the 
decree-holder, rather the decree-holder accepted 
the directions made by the Court, and in fact 
he sold the properties in the order prescribed 
by the Court. Therefore, the decree-holder 
exercised his right to sell the properties in the 
prder in which be liked and the appellants, 
therefore, cannot urge that the properties were 
sold in that order contrary to the wishes of 
the decree-holder. 

Mr. Hassan Imam then contends that, in 
determining the order in which the properties 
should be sold, the Court should have looked 
into the equities in favour of all the persons 
concerned in the case. Now, reference has 
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been made to a deoision of this Court reported 
in Jaiadhfiri Singhv, Baldeo LcUlM) That case 
seems to lay down that (1) the decree-holder 
has primarily the right to choose the order in 
which the properties should be sold, and (2) 
the Court ultimately has the right to determine 
the order of the properties to be sold according 
to the equities affecting the parties. Saligram 
was purchaser of properties Nos. 1 to 3 and 
Dasrath Lai was purchaser of Bbaur, one of 
the properties in lot No. 4, in execution of the 
decrees based on mortgages subsequent to that 
on the basis of which the present mortgage- 
decree was passed. They were parties to the 
present decree, being subsequent mortgagees 
being interested in the equity of redemption. 
The properties 1 to 3 and Bhaur purchased by 
them were liable to contribute rateably to the 
satisfaction of the present decree. The judg- 
ment-debtors have a right to call upon them 
to contribute their quota of the decree-debt 
in proportion to the value of those properties. 
It is conceded that the judgment debtors have 
this right, but that they should enforce it by 
a separate suit. The judgment debtors would 
have been saved the trouble of a separate 
action for contribution against Saligram and 
Dasrath Lai if the Court had not directed the 
properties purchased by them to be sold last. 
The decree- holders in their application for exe- 
cution and in the sale proclamations desired 
the properties to be sold in a particular order. 
When the properties were about to be sold 
Saligram and Dasrath Lai prayed for changing 
the order in which the properties were adver- 
tised for sale, urging that the properties in 
which they were interested should be sold 
last. The guardian ad litem of the minor 
judgment-debtor objected to it ; the other 
judgment-debtors did not. The Court should 
have at this stage considered the equities in 
favour of the judgment-debtors who are now 
by reason of the order of the Court 
being driven to expensive litigation for contri- 
bution from the properties held by Saligram 
and Dasrath Lai. The decree-holder has not 
appeared before us ; so (he being primarily in 
control of the execution sale) bis intentions 
can be gauged only by his execution peti- 
tion. In changing the order at a late stage 
the Court should have regard to the equi- 
ties in favour of each particular party in- 

(l) 51 Ind. 0»a. 414» 4 P. L. J. 307. 


volved, especially when there were a num- 
ber of judgment-debtors some, mortgagors, 
some transferees from the mortgagors, all hold- 
ing properties equally liable as security for 
the mortgage-debt. It is said that the judg- 
ment-debtors other than the minor judgment- 
debtor did not object to the order of the 24th 
March 1922. There is nothing to indicate in 
the order sheet that this order was passed in 
their presence. There is no signature of theirs 
or their pleader's in the order sheet. 

We, therefore, are of opinion that the order 
of the Subordinate Judge of the 24th March 
1922 was irregular and inequitable, and the 
sale conducted under that order was, therefore, 
irregular. This irregularity in the conduct of 
the sale resulted in substantial injury to the 
judgment-debtors 

The question now is what order would be 
equitable in the present case. We find that 
the properties Nos. 2 and 3 and Bhaur have 
not been sold, whereas they should have been 
sold before mouza Kharagpur and properties 
Nos. 6 and 6 were sold. The sales of Kharag- 
pur and of properties Nos. 5 and 6 have, there- 
fore, been irregular and have caused material 
injury to the judgment-debtors These sales 
are, therefore, set aside. Properties Nos. 2 to 
6 will now be advertised for sale after fresh 
sale proclamation and they will be sold in 
that order. The sale of property No. 1 need 
not be set aside. The proceeds of the sale of 
that property will be applied towards the 
claim under the decree. 

The result is that the appeal is partially 
decreed. As the sales of all the villages, 
except that of No. 1, have been set aside, the 
appellants have largely succeeded and are 
entitled to the costs of this Court as well as 
of the lower Court. 

Foster, J. — I agree. 

Z. E. Appeal decreed partially. 
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PATNA HIGH COURT. 

Civil Bbvision No. 279 op 1923. 
November 15, 1923. 

PreserU Mr. Justice Dass and Mr. Justice 
Boss. 

PBITAM BAM AND another— Petitioners 
versus 

DHABU BAM and others— Opposite 
Parties. 

Civil Proceduro Code {Act V of 1908)« 0. XXX11% 
ft 3, i^Minar defeiidant^Ouardian 'ad litem» ap- 
pointment of -^Irregularity, effect of. 

Where a minor ia properly a party to a ault. that 
la to Ray, if he ia repreaented on the reoord by a 
guardian not diaqaalified from acting, the |uciad!o. 
tion of theOourt to try and determine the oauae aa 
againat the minor ia oomplete. and auoh juriadiotion 
will not be ouated on proof that the Court did not 
follow the appropriate procedure for the appoint- 
ment of the guardian aa laid down in rr. 8 and 4 
of 0. XXXll of the Civil Procedure Code. 

Pande S'ttdeo Narain v. Bamayan Tewari^ 71 Ind. 
Oaa. 705; 2 Pat. 386 ; 4 P. L. T. 147 ; (1928) A. I. R. 
(Pat.) 249, followed. 

It waa proposed to appoint the fathers of oert lin 
min )r defoodanta aa their guardians ad litem and 
notice of thia was given to the minora and their 
fathers. The latter did not consent to act as 
guardians and the Court without any further notice 
appointed a pleader as guardian ad liUm to the 
minor defendants. Aa the pleader waa unable to get 
any Inatruotions from the minors the suit was 
decreed ex parte ; 

Heidi that in the absence of prejudice to the 
minora it could not be held that the appointment of 
the pleader aa guardian ad litem waa invalid for 
want of notice to the minora. 


Application for revision of the order of the 
Additional Subordinate Judge, Hazaribagb, 
dated the 9tb June 1923. 


Messrs. A, K, Boy and P. K, Muharji, for 
the Petitioners. 


Mr. S. N, Boss, for S. Dayal, for the Oppo- 
site Parties. 

JUDGMENT. 


Ro88, J. — These are two applications for re- 
vision of an order passed hy the Subordinate 
Judge of Hazaribagb setting aside the ex parte 
decrees in two mortgage-suits brought by the 
plaintilBfs-petitioners against the opposite party. 
It appears that two mortgages were execute 


by defendants Nos. 1, 2, 3 and 4 of the suits. 
Defendant No. 1 had four sons defendants 
Nos. 5 to 8 and defendant No. 5 had two sons, 
defendants Nos. 13 and 14. Defendant No. 2 
bad a son defendant No. 9 and defendant No. 
3 had three sons defendants Nos. 10 to 12. 
All these defendants, except defendants Nos. 1 
to 6, were minors. They were sought to be re- 
presented in the first instance by their fathers. 
Summonses were served on all the defendants 
and notices of the intention to appoint the 
fathers as guardians were served on the minor 
sons and on the fathers themselves. As the 
fathers did not appear to consent to act as 
guardians of their minor sons the Court, with- 
out further notice to the minors, appointed a 
Pleader to represent them. As the Pleader was 
unable to get any answer to a registered letter 
sent to the minor defendants the suits wore 
decreed ex parte, no defence having been en- 
tered. One of the major defendants having ap- 
plied without success to get the ex parte decrees 
set aside the present applications were made 
on behalf of certain of the minor defendants 
through their mothers. 

The learned Subordinate Judge has held 
that, although the notices above-mentioned 
were proved to have been issued, yet because 
of the want of notice of the intention to appoint 
a Pleader as guardian the whole suit was 
bound to fail and the decree was liable to be 
set aside. The effect of irregularity in the 
appointment of a guardian to a suit has been 
considered by this Court in the case of Pande 
Satdeo Narain v. Bamayan Tetvari (1), where it 
was laid down that “where a minor is pro- 
perly a party to a suit, that is to say, if he is 
represented on the reoord by a guardian not 
disqualified from acting, the jurisdiction of the 
Court to try and determine the cause as 
against the minor is complete, and such jurisdio* 
tion will not be ousted on proof that the Court 
did not follow the appropriate procedure for 
the appointment of the guardian, for example, 
the provisions of O. XXXll, r. 3 (4) 
or r. 4 (3), Civil Procedure Code.’* In 
view of this authority it seems to me that the 
learned Subordinate Judge is wrong in holding 
that the absence of this notice had the 
effect that the minors were not represented in 
the suit at all especially in the absence of any 

(l) 7l Ind. Oaa. 706; 2 Pat. 886; 4 P. L, T. 147* 
(1928) A. 1. B. (Pat. (342). 
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proof of prejudioe to the minors. The oonse- 
quenoe is that there is no good ground for 
setting aside the decrees whether under O. IX, 
r. 13 or under other powers of the Court. 

I would, therefore, allow these applications 
and set aside the order passed by the learned 
Subordinate Judge and dismiss the petitions 
for setting aside the ex parte decrees. The 
applicants are entitled to their costs. 

Hearing fee two gold monurs. 

Das, J. —I agree. 

z. K. Application allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 412 op 1923. 
January 2, 1924. 

Present : — Mr. Justice Martineau. 

LABHIJ RAM AND ANOTHER— Defendants 
-Petitioners 
versus 

KARTA RAM— Plaintiff— Respondent. 

Civil Procedure Code {Act V of 1908), s$. 24, 115- 
Transfer of Cates'S oHce^ whether necessary ^Revision^ 
whether lies. 

An applloatloo toe transfer is a partiealar branch 
of a case for which a apeoial procodnre is proyided in 
the Oivil Procedure Code, and an order on such an 
application amounts to a decision of a oase within 
the meaniog of section 115 of the Ooda and is, there- 
fore, open to revision. 

Section 24 of the Oivil Procedure Oode requires the 
Court to issue notice to the parties before it makes an 
order of transfer otherwise than of its own motion* 
An order of transfer made at the Instance of one 
party without notice to the other is liable to be set 
aside in revision. 

Pandit Ram Kant v. Pandit Bagdeo, 60 P. R. 1897 
(F. B.), followed. 

FaHd Ahmed v Duleri Bibi, 6 A. 298 ; A. W. N. 
(1884) 45 ; 8 Ind. Deo. (N. S.) 842. dissented from. 

Petition for revision of the order of the 
District Judge, Jullundur, dated the 6th 
April 1928. 

Lsia Host Gopalt for Dr. 6^. G Naran, for 
the Petitioners. 

Mr. M. L. Puri, for Lala Badri Dos, B. B., 
for the Respondent. 

JUDGMENT.— This is an application for 
revision of an order of the District Judge of 
of Jullundur transferring a suit from the Court 


of Mr. Lewis to the Court of Chaudhri 
Kanwar Singh. The order of transfer was 
passed on the plaintiff’s application without 
notice to the defendants. Section 24 of the 
Civil Procedure Code requires the Court to 
issue notice to the parties before it makes 
an order for transfar otherwise than of its own 
motion. I cannot agree with the view taken 
in Farid Ahmed v. Dulari Btbi (1), on which 
Counsel for the respondent relies, that the 
lower Court’s order is not open to revision. 
The application for transfer appears to me to be 
a particular branch of a case for which a specal 
procedure is provided in the Civil Procedure 
Code, and the decision of such an application is, 
in accordance with the ruling of a Full Bench 
of the Chief Court in Pandit Bama Kant v. 
Pandit Bagdes (2), a decision of a “ case.” 
I bold that the revision lios, and that as the 
lower Court acted illegally in transferring 
the case without notice the order should be 
set aside. 

I accordingly accept this application, set 
aside the order of the District Judge, and 
direct him to dispose afresh of the application 
for transfer according to law. No order as 
to costs in this Court. 

Z , K. Petition accepted . 

(1) 6 A. 228 A. W. N. (1884), 45; 8 Ind. Deo* 
(N.8.) 842. 

(2) 60. P* R. 1897). (P B.). 


PATNA HIGH COURT. 

Second Civil Appeal No. 146 of 1923. 
Civil Revision No. 322 of 1923. 
January 18, 1924. 

Present : — Justice Sir Jwala Prasad, Kt., and 
Mr. Justice Kulwant Sabay. 
Musammat DHANWANTE CHOWDHEANI 
-Plaintiff— Appellant 
versus 

HDRGOBIND PRASHAD andothbbs- 
Defendants— Respondents. 

Mortgage-- Prior and subsequent mortgagee s^Sale 
under firsst mortgagc'^Pfoperiy purchased by first 
mortgagee-’Redemption by second mortgagee^-Pirst 
mortgagee, position and rights of. 

Whart a first mortgagee brings the mortgaged 
property to sale and himself pnrohasas it In ezeoa- 
tlon, and a etoond mortgagee then seeks to redeem 
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the first mortgagee, the latter oooaples a doable posi- 
tion, via., that of a mortgagee and of the owner of the 
equity of redemption as purchaser of the property, 
and In his latter character he is in turn entitled to 
redeem the second mortgagee on payment to him of 
the sum found due on his mortgage as well as the 
sum, if any, deposited by him to redeem the first 
mortgage. 

Durga Qharan Mukhopadhya y. Chandra Nath 
Qupta Chowdhury, 4 0. W. N 541 ; Debendra Nath 
Rat y. Ram Taran Bannerjit 80 0. 599 ; 7 C.W. 
N* 766 (F.B ), considered. 

Appeal from an order of the District Judge 
of Darbhanga, dated the Slst April 1923. 

Messrs. P. K, Sen and A, B, Mnkerjie^ for 
the Appellant. 

Mr. Siveshar Dayal, for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J. -This is an appeal on 
behalf of the plaintifl-deoree-holder against 
the order of the District Judge of Darhhanga, 
dated the 21st April 1923, whereby he set 
aside the order of the Munsif dated the 24th 
February 1923 and directed him to allow the 
present respondent, who was the defendant 
third party in the suit, to redeem the plaint- 
iff. 

The undisputed facts of the case are shortly 
these : — 

The predecessor-in-interest of the defendant 
No« 1 executed two mortgages, dated the 7th 
August 1907 and 9tli December 1908 in 
favour of the defendant third party. On the 
25th January 1912 he executed another mort- 
gage of the same properties in favour of the 
plaintiff’s husband. The defendant third 
party brought a suit upon his mortgages, 
obtained a decree, sold the mortgaged property 
and purchased it himself, and obtained deli- 
very of possession of the same on the 9th of 
January 1918. In this suit, the present 
plaintiff or her husband who was a second 
mortgagee was not impleaded as a party. The 
plaintiiDf brought a suit to enforce her mortgage 
and i in this suit the defendant No. 1 represent- 
ed the original mortgagor, the defendant 
second party, held a mortgage of a date subse- 
quent to the plaintiff’s mortgage ; and the 
defendant Srd party, as I have alresMly stated, 
was the prior mortgagee under the bonds of 
1907 and 1908 and who was in possession of 
the mortgaged property by virtue of the deli- 
very of possession of the 9th of January 1918. 
The defendant fourth party were subsequent 
lessees of the mortgaged property. The plaint- 


iff in his suit prayed, first, that she may be 
entitled to redeem the defendant third party 
and, after such redemption, she prayed for 
sale of the mortgaged property for the sums 
found due to her upon her mortgage as well 
as the sum paid by her to the first mortgagee 
to redeem his first mortgage. 

Various points were raised by the learned 
Munsif before whom the suit came on for trial; 
but, for the purpose of the present appeal, it is 
only necessary to mention that one of the 
questions raised between the plaintiff and the 
defendant third party was as to whether the 
plaintiff was entitled to redeem the defendant 
third party, and as to whether the plaintiff 
could bring the property to sale, if so, on what 
terms. The learned Munsif dealt with these 
points under issues Nos. 4 and 6 in his judg- 
ment. He; held that the plaintiff, not being made 
a party in the first mortgagee’s suit, the right of 
redemption, in so far as she was concerned, had 
not been extinguished and that she had still 
the right to redeem. Thereafter, the learned 
Munsif held that the plaintiff was entitled to 
add the sum paid by her in order to redeem 
the first mortgagee to the sum found duo upon 
her own mortgage and the original mortgagor, 
namely, the defendant No. 1 or his represent- 
atives-in-interest would be entitled to redeem 
the plaintiff on payment to her of the sums 
found duo upon her mortgage as well as the 
sum paid by the plaintiff to redeem the first 
mortgagee, and, in the event of the mortgagor 
or his representative or the subsequent mort- 
gagee, namely, the defendant second party, 
failing to redeem the plaintiff, the latter would 
be entitled to bring the property to sale. 

It appears that, in compliance with this decree, 
the plaintiff deposited in Court on the 28th of 
November 1922 the sun found due to the first 
mortgagee, namely, the defendant third party 
under the deoree'of the Munsif. Thereupon, 
on the Srd of February 1923, the defendant 
third party applied to the Munsif for leave 
to deposit in Court the money due to the 
plaintiff on account of her own mortgage as 
well as the money deposited by the plaintiff to 
redeem the defendant third party. The learn- 
ed Munsif by his order, dated the 24th Feb- 
ruary 1923 held that the defendant third party 
was not entitled to deposit the money, and 
be accordingly rejected his application for 
leave to deposit the money. Against this order 
the defendant third party went in appeal before 
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the District Judge. Various points were raised 
by the respondeat before the District Judge 
but they were all decided against her and in 
favour of the appellant before him. He held 
that the appellant before him, namely, the 
defendant third party, was entitled to deposit 
the money and he accordingly set aside the 
order of the Munsif and directed him to allow 
the appellant before him to redeem the plaint- 
iff. Against this order the plaintiff comes in 
second appeal to this Court. She has also 
died an application for revision under section 
115 of the Civil Procedure Code in the alter- 
native in case it held that the order of the 
District Judge was not appealable. 

The only point argued by the learned Coun- 
sel for the appellant is that the defendant third 
party, who is the drst mortgagee, has no right 
to redeem the plaintiff who is the second mort- 
gagee. His contention is that, having regard 
to the fact that the second mortgagee, namely, 
the plaintiff, was not made a party to the suit 
brought by the first mortgagee, the second 
mortgagee has the right to redeem, and once 
the second mortgagee exercises this right and 
redeems the first mortgagee, the latter is out 
of the field and ho has no right in his turn to 
redeem the second mortgagee. 

Now, the rights of the parties have been de- 
termined by the decree of the Munsif passed 
in the suit of the second mortgagee, namely, 
the present appellant. The learned Munsif, in 
dealing with issues Nos. 4 and 6 in the suit, 
observed as follows : — 

“Now, the first mortgagee in this case 
happens to be a purchaser of the equity of re- 
demption. Therefore, if the plaintiff pays the 
amount due on the first mortgage, then the 
plaintiff in his own turn may be redeemed by 
the first mortgagee.” The deceee prepared by 
the Munsif in accordance with this judgment 
also directs that, in the event of the plaintiff 
redeeming the first mortgagee, the mortgagor 
or his representatives would be entitled to 
redeem the plaintiff on payment to her of the 
sum found due to her under her own mortgage 
as well as under the mortgage of the first 
mortgagee. The learned Counsil for the appel- 
lant relies upon the case of Darga Charon 
Muktuypad^ya v. Chandra Nath Oupta Chow* 
dhury 0) were the learned Judges of the Cal- 
cutta High Court observed that, after a sale of 

(1) 40.W. N. 


the mortgaged property in execution of a decree 
obtained by the first mortgagee there is no right 
of redemption left in the mortgagor, his right 
to redeem went at the time of the first sale 
and he contends that in the Full Bench case of 
Debendra Nath Bai v. Bam Taran Bannerji 
(2), although the decision of (the Division Bench 
in the case of Durga Charan Muhhopadhya 
V. Chandra Nath Gupta Chowdhuri ii) vjm 
overruled on the question that the subsequent 
mortgagee had the right not only to redeem 
the first mortgagee but also to sell the mort- 
gaged property subject to the encumbrance of 
the first mortgage, the decision of the Division 
Bench as regards the right of the mortgagor 
to redeem having been lost was not disturbed. 
To my mind, the case of Durga Charan 
MuJehopadhya v. Chandra Nath Gupta Chow* 
dhury (1) does not lay it down as a proposition 
of law that in no case the mortgagor can be 
allowed to redeem after sale of the mortgeged 
property. The question as to whether the 
mortgagor would be entitled to redeem the 
second mortgagee who in his turn had redeem- 
ed the first mortgagor, even after the sale in 
execution of a decree obtained by the first 
mortgagee was not considered, and the learned 
Cheif Justice of the Calcutta High Court in the 
Full Bench case of Debendra Nath Bai v. Bam 
Taran Benner ji (2), observes that a purchaser 
at a sale in execution of a decree obtained by 
a first morgagee in a suit to which the puisne 
encumbrancer was not a party, does not dis- 
place the latter but stands only in the position 
of the first mortgagee and that under such 
sale the interest of the first martgagee and of 
the mortgagor pass to the purchaser subject to 
the rights of the puisne encumbrancer The 
Full Bench there held that the right of the 
purchaser in execution of a decree obtained by 
the first mortgagee was the same as that of 
the mortgagor ; in other words, the purchaser 
was representative of the mortgagor and ^tood 
in his shoes and was, therefore, entitled to re- 
deem the second mortgagee. The same view 
is expressed in Sir Bash Bihari Ghose's Law of 
Mortgage, where the learned author in dealing 
with the case of Oope Bandhu v. Kali Pado, 
(23 W. B. 338) observes that though the pur- 
chaser under the first decree was entitled to 
the outstanding interest in the mortgagor, as 
the puisne mortgagee was not a party to it the 

(9) 90 L. 699 ; 7 0. W. N. 766 [JP. B.). 
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latter had a right to pay off the amount due 
under the first mortgage and that, upon such 
payment, ho would be the “holder of the first 
charge’' on the property with power to realise 
in the usual way, if the first mortgagee in his 
character of owner of equity of redew j)iion did 
not choose to redeem [vide Gliose’s Law of Mort- 
gage, page 658, 5th edition). It is manifest 
that, in the present case, the defendant third 
party occupies the double capacity of a first 
mortgagee as well as the owner of the equity 
of redemption by virtue of his purchase and, 
in my opinion, he is entitled to redeem the 
plaintiff on payment to him of tho sum found 
duo upon his mortgage as well as the sum 
deposited by tho plaintiff to redeem the defen- 
dant third party. 

Apart from the legal position of the parties, 
their rights in the present case have been de- 
termini by tho decree which is binding on 
both parties. That decree clearly entitled the 
defendant third party to redeem the plaintiff. 
Mr. P. K. Sen has referred to the wording of 
the decree of the Munsif drawn up in the verna- 
cular wherein it is stated that the mortgagor 
and his warisan would be entitled to redeem 
the plaintiff, and ho argues that tho word 
warisan* means not representatives but heirs 
and, therefore, tho defendant third party who 
is not the heir of the mortgagor has no right 
to redeem. Mr. Shibeshwar Dayal on behalf 
of the respondent contends that the word 
“ warisan ” includes representatives as well 
as heirs. If there is any doubt as regards the 
interpretation to be put upon the decree we 
have to refer to the judgment, and, as I have 
already pointed out, the judgment clearly 
directs that the mortgagor and his represen- 
tatives would be entitled to redeem. In 
fact, in the passage quoted by mo above from 
the judgment of the learned ^lunsif, it is quite 
clear that the defendant third party was 
given the right to redeem tho plaintiff. 

Under these oircumstances, the decision of 
tho learned District Judge is correct and this 
appeal must be dismissed with costs. 

No question has been raised in this Court as 
regards the maintainability of the appeal and 
the revision case is also dismissed but without 
costs. 

Jwala Prasad, J.— 1 agree. 

Z, E. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Oivid Appbai, No. 1424 op 1923, 
January 22, 1924. 

Pretent ; — Mr. Justiioo MoM Sagar. 
PIBOZB KHAN AND others — 
Plaintiffs -Appellants 
versus 

KANHIYA RAM -Defendant — 
Respondent. 

Limit ation Act {IX of 1908), m. 19, 30— Afar/gfaflffi— 
Redemption mit^ Acknowledgment after expiry of 
period of limitatimi— Payment of niAlikana 
gagee— Extension of limitation^ Admission~-^Estoppel 

In a fluifc for redemptioa it for the plaintiff to 
prove that he ha^ a aubsiating right of redemption 
at the date of auit, and he ia not relieved o! the har- 
den by ahowing that the fact of the moitgage waa ad- 
mitted by the defendant nt a date when more than 
sixty years after the mortgage was effeoted bad expir- 
ed. The admiasion doe^ not operate as an estoppel 
and having been made after the expiry of the period 
o! limitation for a suit for redemp ion oannot serve 
as a valid aoknowledgment undei^ aeotion 19 of the 
Iiimitation Aot. 

An acknowledgment, in order to be operative under 
aeotion 19 of the Limitation Aot, must be signed by 
the party against whom any particular right ia 
claimed. 

Seotion 3o of the Limitation Aot appHaa only to 
oases where the suit ia for tho recovery of a debt or 
legacy, and duea not operate to enlarge the period 
allowed by law to a mortgagor to redeem hia property. 

Khilanda Ram v. Jinola^ 87 P,R. 1883 ; Anwar 
Husain v. Lalmir Khan, 20 A. 167 ; A. W. N. (1903) 
923, relied on. 

Second appeal from the decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 8th 
March 19^3. 

Sheikh Niaz Muhammad, for the Appel- 
lants. 

Mr. M. L. Puri, for the Respondent. 
JUDGMENT • -This appeal has arisen 
out of a suit for redemption of a mortgage 
alleged to have been effected by one Allah 
Dad, the predecessor in-interest of the plaint- 
iffs, in favour of one \Yasawa Mai who is now 
represented by the present defendant. In the 
plaint the date of the mortgage was not men- 
tioned, but the learned District Judge has found 
as a fact that the mortgage in question had 
been effected on the 7th of November 1918. 
He has also found that the plaintiffs have 
failed to establish that their right to 
redeem was subsisting. It is contended on 
behalf of the plaintiff-appellants that in 
1904 the predecessors-in-title of the defen- 
dant brought a suit against the present 
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plaintiffs for possession of this land as mort- 
gagees, and that it was admitted by them 
in their plaint that the mortgage was then sub- 
sisting. That suit was decreed in 1905 and 
the argument is that the esistenoe of the 
mortgage having been admitted in that year 
the defendant is now estopped from denying 
its esistenoe and from contending that the 
plaintiffs have no right to redeem. It is clear 
that the suit was instituted more than 60 
years after the mortgage had been effected, 
and the admission made in the plaint cannot, 
therefore, serve as a valid acknowledgment 
under section 19 of the Indian Limitation Act. 
It is, however, argued that the allegation 
made in the plaint amounts to an admission 
of the plaintiffs* rights and that the defendant 
is not entitled now to set up an adverse title. 
This argument, however, entirely loses sight of 
the fact that the defendant is not in any way 
denying the plaintiffs’ title. He still admits that 
he is the mortgagee and that the plaintiffs 
are the mortgagors. His contention simply is 
that the plaintiffs' right to redeem, though 
they are undoubtedly the mortgagors, is not 
Bubsisting. I do not think that the admission 
made by the defendant’s predecessors-in-title 
in 1905 of the existence of the mortgage can 
in any way improve the position of the plaint- 
iffs so far as their right 'to redeem the prop- 
erty is concerned. It was for the plaintiffs 
to prove that they had a subsisting right of 
redemption at the date of suit, and they are 
not relieved of the burden by showing that the 
fact of mortgage was admitted by the prdeces- 
sors-in-title of the present defendant when 
more than 80 years after the mortgage was 
effected had expired. In my opinion, there is 
no force in this contention and I must over- 
rule it. 

It was next contended that the mort- 
gage having been admitted in 1905 the 
defendant is now estopped from contend- 
ing that it would not be redeemed. I do 
not see bow the doctrine of estoppel can 
apply to the facts of the present case. The 
admission made by the defendant in 1905 has 
not made the plaintiffs change their position 
in any way, and I am clearly of opinion that 
the defendant is not estopped from challenging 
the plaintiffs’ right to redeem. 

The next contention was that the mortgagee 
has been paying a certain share of the crops 


to the mortgagors as a kind of malihana called 
lichh walwi up to 1905 and that thU brings 
the suit within limitation under section 20 
of the Indian Limitation Act. Section 20, 
however, applies only to cases whore the suit 
is for the recovery of a debt or legacy, and 
does not operate to enlarge the period allowed 
by law to the mortgagor to redeem his pro- 
perty ; see Amoar Busain v. Lalmir Khan (1) 
and KJulander Bam v. Jinola (2). 

Lastly, a certain acknowledgment said to 
have been made at the time of the Settlement 
of 1872 by the predeoessors-in-title of the pre- 
sent defendant was relied on, and it was con- 
tended that, under section 19 of the Indian 
Limitation Act, a fresh period of limitation 
arose from the date of that acknowledgment. 
The acknowledgment, in order to be operative, 
however, must be signed by the party against 
whom any particular right is claimed. In 
the present case there is no evidence to show 
that the alleged acknowledgment, even if it 
did amount to an acknowledgment under 
seotion 19, was ever signed by any of the 
prodeoessors-in-title of the present defendant. 
It appears from the Settlement Record of 1872 
that Miikhain, son of Wasawa Mai, mortgagee, 
was alive at that time. He is, however, not a 
signatory to the statement alleged to have 
been made by the proprietors and the mort- 
gagees on that occasion, and the alleged 
acknowledgment cannot, therefore, be held to 
bo a valid acknowledgment in law so as to be 
binding upon the defendant. 

There is no force in this appeal and I dis- 
miss it with costs throughout. 

z. K. Appeal dismissed, 

(1) 36A. 167; A. W.N. (1938) 228. 

(2) b7 P. R. 1883. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 102 op 1922. 

January 4, 1924. 

Pres^ini : — Sir Grimwood, Mears, Chief 
Justioe, and Mr. Justice Piggott. 

ANANTOO KALWAB and another— 
Defendants —Appellants 
versus 

BAM PRASAD TIVARI AND others 
—Plaintiffs— Respondents. 

Sir^du Law^Joint family ^Antecedent dehi^Aliefh- 
ationly father^ whether hindiny on sms ^Alienation 
by meniber to pay of J father* s debt -^Co- parcener, whe- 
ther bound. 

The flonfl of a Hindu are bound to the extant of 
their interepit in the Joint family property by their 
father's action la alienating the same in order to pay 
of antecedent debti incurred by himaeH. 

A member of a joint Hindu family ie Juetifled in 
alienating his share in the family property in order 
to pay off an antecedent debt incurred by his father, 
but he has no power to alienate the share of his mi- 
nor brother for the same purpose. 

Brij Narain Bai i, Mangla Prasad Bai, 77 Ind. 
Gas 689 ; 21 A L. J. 984; 46 M. L. J. 28 ; 6 P. L. T. 1 ; 
98 C. W. N. 253 ; (1924) M. W. N. 68 ; 19 L. W. 72 ; 
2 P. li O. R 41 ; 10 0. and A. L. R. 82 ; (1924) A I. 
R. (P. 0) 50 : 88 M. Ii. T. 457 (P. 0 ). followed. 

Appeal under section 1 0 of the Letters 
Patent from the judgment of the Hon'ble 
Mr. Justioe Gokul Prasad, dated the 22nd 
June 1922. 

Mr, Bam Nama Prasad, for the Appellants. 

Messrs. Kumudar Prasad and Oadadhar 
Prasad, for the Respondents. 

JUDGMENT. —The essential facts to be 
considered may be stated thus: Two brothers, 
Sabdeo and Jagat, wore members of a joint 
Hindu family. We must take this fact as 
established by the findings which have boon 
recorded, although there has been some argu- 
ment to the contrary before us. Jagat died 
first, leaving two sons, Ram Das and Ram 
Prasad, of whom Ram Das was very consider- 
ably the older. Sabdeo has died since, leaving 
one son of the name of Bam Rup, who is a 
major, and another son named Lalji who was 
still a minor on the date of the institution of 
this suit. We may take it that, after the 
death of Jagat, there was in existence a joint 
Hindu family consisting of Sabdeo, bis two 
sons Bam Rup and Lalji, and his two nephews 
Bam Das and Bam Prasad. On the 80th of 
Juno 1910 *t770 members of this joint family 


were majors and the rest were minors. The 
two major members of the family, Sabdeo and 
Ram Das, joined in executing a deed of sale 
by which they conveyed certain property to 
the defendants in this suit for a considera- 
tion of Rs. 699. Of this they took Rs. 39-12-0 
in cash, and the balance went to pay 
off two mortgages previously contracted in 
the years 1900 and 1905. The former of 
these mortgages had been jointly contracted 
by the brothers Sabdeo and Jagat. The 
other mortgage was contracted by Sabdeo 
alone, though he purported to act for himself 
and his two nephews, who were then minors. 

The present suit was brought in the year 
1919 by Ram Rup and Lalji, sons of Sabdeo, 
and Ram Prasad, son of Jagat, to have this 
sale set aside. Ram Das refused to join in the 
suit and was impleaded as a defendant. Two 
Courts, after going into the facts at considerable 
length, dismissed the suit in its entirety. 

A learned Judge of this Court came to the 
conclusion that, in view of the decision of 
their Lordships of the Privy Council in Sahu 
Bam Chander's case, the mortgages of 1900 and 
1905 could in no event be relied upon as con- 
stituting antecedent debts, for the discharge of 
which Sabdeo and Ram Das, acting as the sole 
adult members of a joint Hindu family, could 
alienate property belonging jointly to them- 
selves and to the minor members of the said 
family. He did not think it necessary to go 
further into the history of the transactions 
between members of this family and their 
creditors, and he seems to have overlooked 
the circumstance that he had before him a 
clear finding, whether right or wrong, that the 
sum of Rs. 39-12-0 taken in cash as part of the 
consideration for the sale was taken for family 
necessity. He has set aside the decrees of 
both Courts below and has decreed the claim 
of the plaintiffs for possession over the entire 
property specified at the foot of the plaint, 
including the share which Ram Das would 
have taken on a partition between himself and 
the other members of the joint family. 

The oaso has been argued before us at some 
length ; but it must bo remembered that since 
the decision of the learned Judge of this Court 
was passed their Lordships of the Privy 
Council have reviewed this entire question in 
the case of Brij Narain Bai v. Mantjala Pra- 
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sad Bai (1), On the principles laid down in 
that ruling it seems to us beyond question 
that the sons of Sahdeo are bound, to the 
extent of their interest in the joint family prop- 
erty, by Sahdeo s action in alienating the 
same in order to pay of antecedent debts 
incurred by himself. We think that Ram 
Das had a perfect right to join in executing 
this deed in order to pay off an antecedent 
debt incurred by his own father Jagat, although 
we do not think that the decision of their 
Lordships of tho Privy Council goes the length 
of holding that Ram Das could for this pur- 
pose alienate the interest of his own brother 
in tho joint family property. Their Lordships 
seem to us to draw a very clear distinction 
between cases in wliioh tho alienation is made 
by the father and is being contested by his 
sons, and cases in which alienations made by 
tho managing co-parcener of a joint undivided 
estate are being contested by ether co-parcen- 
ers, not the sons of the person making the 
alienation. The conclusion wc come to, there- 
fore, is that this suit should have been decreed 
only to tho extent of the Jth share which the 
plaintiff Ram Prasad would take in the joint 
family property on a partition. Sotting aside 
the decree of the loarne^d Judge of this Court, 
wo give a decree in favour of the plaintiff 
Ram Prasad to the extent of a ith share in 
the property spooiffed at tho foot of the plaint. 
The parties will pay and receive costs through- 
out in proportion to failure and success. The 
costs of both hearings in this Court will include 
fees on the higher scale. 

z. K. Appeal allowed, 

(1) 77 Ind. Oas. 689 ; 91 A. L. J. 934 ; 46 M. L. J. 

23 ; 6 P. L. T. 1; 28 0. W N. 263; (1924) M. W. N. 

6b; 19 li. W. 72 ; 2 P. L. R. 41 ; 10 O & A. L. R. 

82 ; (iy24)A- B. IP. C.) 60, 83 M. L. T. 467 (P. 0.). 


PATNA HIGH COURT. 

I"iRST Civil Appeal No. 228 op 1923. 

January 7, 1924. 

Present : — Mr. Justice Das, and Mr. Justice 

Ross. 

SIRDHAR GHOWDHRY— Appellant 
versus 

MDGNIRAM BANGAR and OTHERS— 
Respondents. 

Receiver, duty of, towards Court -^Receiver appoint’ 
ed by one Ootirt ^Another Court, whether should app^nt 
Receiver -^L^ave to sue Receiver, effect of ^Possession, 
whether surrendered by Court granting leave, 

A Reoeiver la merely an officer of Court through 
whom the Court take<t po<^fleagion of property, the 
Bubjeot-matter of a litigation, and It le not for the 
ReoeWer to take up any attitude except one of abso- 
lute loyalty and obedience to the Court appointing 
him. [p. 622, ool. 1.] 

It Is of the utmost importance that, where concur- 
rent proceedings for similar relief are taken in twe 
diSerent and independent Courts, no order should bo 
passed which may lead to friction or conflict of jutis- 
diotioo. [p. 620, ool. 1 ; p. 621, ool. 2.] 

Where a Reoeivec has already been appointed by a 
Court of oompetent jurisdiotion and has taken over 
possession of the properties in respect of which he has 
been appointed, another Court should not appoint a 
Reoeiver in respeot of any portion of those properties. 
It is not the object of appointing a Receiver to keep a 
third party out of possession who may be entitled to 
possession ; and the Court will readily give leave to 
sue its Receiver if satiafled that there is a case to be 
tried, so that the claim of the third party may be 
tried in the presenoe of the Receiver. But by giving 
leave to sue tho Reoeiver, the Court does not relin- 
quish possession of the properties to the Court in 
which the claim of the third party^ may be asserted.' 
It retains full oontrol and dominion over the prop, 
erty, though it may give leave to a stranger to sue 
the Reoeiver. 

Marrisy. Baker \ (1904) 78 L. J Oh. 148 ; 62 W. 
R. 20 7f relied on. 

Appeal from au order of the Subordinate 
Judge of Dhanbad, dated the 15th September 
1923. 

Messrs. P. K, Sen, S. M. Mullick, A, T, Sen, 
and N. N. Sen, for the Appellant. 

Messrs. Hasan Imam, S, A, Sami, S. K, 
Mitter, S. G, Hitter, mi A. B,Mukharji, for the 
Respondents. 

Das, J.— I am unable to assent to the 
order passed by the learned Subordinate Judge. 
It is of the utmost importance that, where 
oonourrent proceedings for similar relief are 
taken in two different and independent Courts, 
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no order should be passed which may lead to 
friction or conflict of jurisdiction. It is 
because I think that the order of the learned 
Subordinate Judge will lead to conflict between 
two independent jurisdictions, the jurisdiction 
of the Calcutta High Court and the juris- 
diction of the Court of the Suborainate Judge 
at Dhanbad that I have come to the couclu- 
sion that it ought not to stand. 

In a suit for dissolution of partnership and 
for partnership accouats instituted in the 
Calcutta High Court, by Sridhar Chowdhury, 
the appellant in this Court, against his bro- 
ther Nilmoney Chowdhury and another, a 
consent order was passed on the 17th duly 
1923 appointing Mr. R. N. Mitter, an Advo- 
cate of the Calcutta High Court, Receiver of 
the partnership assets which included certain 
colliery properties, the subject-matter of the 
present suit. Now, the Calciicta High Court 
was without question a Court of competent 
jurisdiction, and it had undoubted power to 
direct the appointment of a Receiver to take 
possession of the partnership assets. This, 
then, was the position on the 17th July, 1923. 
On the 14th August, 1923 Mugniram Bangar 
aud certain other persons instituted a suit in 
the Court of the Subordinate Judge of Dhan- 
bad to enforce a mortgage executed by Nil- 
money Chowdhury in their favour on the 22nd 
January 1920. They cited as defendants not 
only Nilmoney Chowdhury, tlio executant of 
the mortgage, but also Sridhat Chowdhury and 
the’ receiver.' Their case in the plaint is that 
the suit in the Calcutta High Court is collusive 
with the intent and the purpose of defeating 
or delaying the creditors. They maintain 
that the colliery properties are the absolute 
properties of Nilmoney Chowdhury and that 
he was entitled to execute a mortgage of these 
properties as security for an advance made or 
to be made to him by them. I ought to men- 
tion that, before instituting their suit, the 
present plaintifiTs obtained the leave of the 
Calcutta High Court to sue the Receiver. 

This being the position disclosed in their 
plaint, the plaintiffs obtained an order from 
the learned Subordinate Judge on the 15bh 
September 1923 appointing Mr. R. N. Mittor, 
Receiver of the mortgaged properties. The 
conclusion at which the learned Subordinate 
Judge arrived may be stated in his own words: 

** Bo, on such oiroumstanoes ", says the 


learned Subordinate Judge, “l am of opinion 
that a good prima fane case has been made 
out that the properties in suit belong to Nil- 
mony; that with the object of defeating Kedar 
Nath and also with the present plaintiffs Nil- 
money and Sridbar entered into an unholy 
conspiracy and acted in collusion and by their 
statements having little foundation and by 
suppressing facts which should have been 
disclosed, or, in other words, by practising 
fraud on the Hon'blo Court sucooeded in no 
time in obtaining the appointment of a Receiver 
Mr. R. N. Mitter —and, in my opinion, such 
an appointment is hardly binding on this 
Court, aud that this Court can appoint its own 
Receiver if there be good grounds.” The 
learned Subordinate .ludge then proceeded bo 
discuss the question whether “good grounds 
existed for the appointment of a Receiver ; and 
having come to the conclusion that they did 
exist, he appointed Mr. R. N. Mitter Receiver 
of the mortgaged properties ; aud gave him 
certain directions which are not reconcilable 
with the terms of the consent order passed by 
the Calcutta High Court, lb is this order of 
the 15bh September 1923 which is the subject 
matter of the appeal in this Court. 

Now, in my opinion, the order of the 
learned Subordinate Judge is wholly without 
effect upon the mortgaged properties which 
are already in the custody of the Calcutta 
High Court by the order of the 17th July 
1923. 1 am somewhat surprised that Mr. 

Mibbor should have agreed to be Receiver of 
the mortgaged properties, for, by accepting 
the nomination, ho has put himself in a 
position which is full of peril to himself. The 
Calcutta High Court is nob a Court 
subordinate to the Court of the learned 
Subordinate Judge ; nor is the Court of the 
Subordinate Judge in any sense subordinate bo 
the Calcutta High Court. It is not to be 
expected that the Court of the learned Subordi- 
nate Judge will always accommodate itself to 
the orders that may be passed by the 
Calcutta High Court, and it is at least conceiv- 
able that conflicting orders may be passed by 
bho two Courts, so that, by obeyirg the 
order of one Court, the Receiver may make 
himself liable to attachment for contempt by 
the other Court. 1 have a strong feeling that 
Mr. Mitter should not have compromised his 
position as an ofHcor of the Calcutta High 
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Court by acoepting office at the hande 
oC the Subordinate Judge. His conduct U 
open to the construction that he has surren- 
dered the mortgaged properties to the Subor- 
dinate Judge, and this he could not have done 
without the permission of the Calcutta 
High Court, whose officer he is. A Receiver 
is merely the officer of the Court through 
whom the Court takes possession of prop- 
erty the subject of a litigation and it was 
not for Mr. Mittorto take up any attitude ex- 
cept one of absolute loyalty and obedience to 
the Calcutta High Court. And if Mr. Mitter 
had refused the nomination, the learned Subor- 
dinate Judge would have found himself in great 
difficulty, for it is not easy to understand how 
any officer appointed by him could have re- 
covered possession of the properties from an 
officer appointed by the Calcutta High Court. 
But the case is free from complications, oven 
though Mr. Mitter has accepted appointment 
as Receiver of the mortgaged properties. As I 
have said, the possession of the Receiver is the 
possession of the Court. The Calcutta High 
Court, according to the true interpretation of 
the consent order of the 17th July 1923, took 
possession of the partnership properties, includ- 
ing the mortgaged properties on that date. 
There is neither principle nor authority to 
support the view that any order which may 
be passed by the Subordinate Judge has or can 
have the slightest effect on the Calcutta High 
Court in relation to the properties of which it 
has assumed control. Tbe refusal of the Cal- 
cutta High Court to surrender these properties 
to the Subordinate Judge will place him in a 
position of cmlarias^^ment, and it is not in the 
interest of that perfect administration of 
justice, which it is the duty of every Court 
to aspire to, that the Subordinate Judge 
has invited this conflict between his Court 
and tbe Calcutta High Court. 

The exact point was decided in Jopson v. 
James (1). On the 27th January, 1908, Hall 
issued a writ in tbe Supreme Court of Judica- 
ture in Nova Scotia against Antrobus, Jopson 
and James, claiming an account of the partner- 
ship dealings, a dissolution and winding up of 
the partnership and a sale of the property of 
the partnership. On 26tb Februaiy 1908, Jop- 
son issued a writ in the Palat ne Court of 

0) U»08) 77 Ch.L. J IN. S.) 824. 


Lancashire againt James, Hall and Antrobus, 
claiming, first, a dissolution of the partnership 
relating to the mining properties in Nova 
Scoitia ; secondly, to have the affairs of the 
partnership wound up ; thirdly, to have the 
said mining properties sold ; and, fourthly, to 
have a Receiver and manager appointed. Hall 
gave notice of an application for the apppoint- 
ment of a Receiver and manager in the Nova 
Pcotian action ; but while that application 
was pending a motion by Jopson for the ap- 
pointment of a Receiver and manager came 
before the Vioe-Ohancellor in the Palatine 
action, and on March, 16th the Vice-Chancel- 
lor made an order appointing James Blaokey as 
Receiver and manager w’th liberty to him to 
appoint an agent in Nova Scotia. James 
Blackey by cable appointed James to act as 
his agent in Nova Scotia. It will be noticed 
that the application in the Palatine Couit for 
the appointment of a Receiver was made after 
the application in the Nova Scotian Court, 
though the appointment was made first in the 
Palatine Court. On March 27th the Nova 
Scotian Court made an order appointing James 
as tbe Receiver of the partnership properties. 
Hall subsequently applied in the Palatine 
action for an order that all further prooeedings 
in the Palatine Court might be stayed, and 
proper direction given for the discharge of the 
Receiver. The Vice-Chanoollor refused the 
application ; but on appeal the order of the 
Vice-Chancellor was set aside. In the course 
of his judgment, Farwell, L. J., pointed out that 
the existence of concurrent jurisdiction render- 
ed very necessary the observence of a comity 
between those jurisdictions, the disregard of 
which would lead to most unfortunate fric- 
tion. The learned Lord Justice proceeded to 
say as follows : Two points appear to me 

to be usual on considering whether the Court 
should have regard and defer to a jurisdiction 
with which it may come in conflict, or whe- 
ther the Court can fairly expect that other 
jurisdiction to defer to it. One is the priority 
in time, and the other is the extent of the 
relief asked for or obtainable in tbe other 
jurisdiction.” Mr. Hasan Imam has contended 
before us that there is no similarity whatever 
between the Calcutta action and the Dhanbad 
action That is true enough ; but in regard to 
the question of the appointment of a Receiver, 
the relief claimed is the same. 

Mr. Hasan Imam, however, contended that 
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provided he had established oollasion between 
the parties in the Calcutta action, he was en- 
titled to ask the learned Subordinate Judge to 
appoint his own Beceiver ; and be relied upon 
Nothard v. Proctor (2). It is ditBcult for us to 
express any opinion on the question of collusion 
especially as it appears that the documents 
upon which Mr. Hasan Imam relied, were 
not admitted in evidence by the learned 
Subordinate Judge. There are sufficient 
materials in the record to raise a suspicion; 
and more than that I am not prepared 
to say on the materials before us. 1 will, 
however, assume that the Calcutta action is a 
collusive action ; but it is for the Calcutta 
High Court to say so and to recall the order 
made by it for the appointment of a Beceiver. 
Nothard v. Proctor ^ (2) in my opinion, does not 
touch the point. It is important to remember 
the following dates in order to undertand that 
case. On the 9th August 1875 Proctor filed 
a petition for liquidation of his debts by arran- 
gement. No arrangment being arrived at, the 
plaintiff on the Sist August 1876 filed a peti- 
tion for adjudication of Proctor. On 1st Sep- 
tember, Mr. Edwards was appointed Beceiver 
and manager by the Court of Bankruptcy. 
On the 7th Septembem Proctor died, leav- 
ing a Will by which ho gave all his property to 
his wife and appointed her sole executrix. 
The executrix at once turned the Beceiver 
out of possession and possessed herself of 
the assets. On the 9th of October the 
the plaintiff filed his bill in the Court of Chan- 
cery praying for the administration of the 
estate and for the appointment of a 
Beceiver, The notice of motion for the ap- 
pointment of a Beceiver was served on the 
executrix on the 16th October. On the same 
16th of October a suit was commenced in the 
Lord Mayor’s Court by Blewitt, another cre- 
ditor against the executrix, and, on the same 
day, a decree was made therein by consent for 
administration of the estate, and Milford was 
appointed Beceiver. On the 19th October the 
motion for a Beceiver was heard by Vice- 
Chancellor Bacon in the plaintiff’s suit in 
Chancery, and the Vico-Chancelior, being of 
opinion that the circumstances showed collu- 
sion between Blewitt and Mrs. Proctor, made 
an order for the appointment of a Beceiver 

(2) (1876) 1 Oh. D. 4 ; 46 L. J. Oh. 802 ; 88 L. 1 . 
209. 


and manager. This order was confirmed in 
appeal by the Court of Appeal. 

Now, it will be noticed that no conflict of 
jurisdiction was possible between the Court of 
Chancery or, as I should say, the High Court 
of Justice and the Lord Mayor’s Court. The 
Lord Mayor’s Court is an inferior Court of Be- 
cord, and is subordinate to the High Court of 
Justice. This aspect of the case was promi- 
nently referred to by Lord Justice James who, 
in the course of his judgment, pointed out that 
the Beceiver when duly constituted could ob- 
tain from the Vice-Chancellor an order autho- 
rizing him to use the name of Mrs. Proctor in 
any proceedings before the Ijord Mayor. It is 
a case, not of conflict of jurisdiction between 
two independent Courts, but of a superior 
Court taking the matter out of the hands of a 
Court subordinate to it. That, in my opinion, 
is the explanation of Northanl v. Proctor. 

It was then contended by Mr. Hasan Imam 
that the elTect of the order of the Calcutta 
High Court giving leave to the plaintiffs in 
the Dhanbad action to sue the Beceiver was 
that the Calcutta High Court surrendered the 
Beceiver, to quote the exact words employed 
by Mr. Hasan Imam, “to the obedience of the 
Dhanbad Court” to be dealt with by the 
.Subordinate Judge as his own officer. I 
am wholly unable to accept the contention. 
It is well settled that it is not the ob- 
ject of appointing a Beceiver to keep a third 
party out of possession who may be enti- 
tled to possession ; and tho Court will readily 
give leave to sue its Beceiver if satisfied 
that there is a case to be tried, so that 
the claim of the third party may bo tried 
in the presence of the Beceiver. But, as Mr. 
P, K. Sen pointed out in the course of his 
very able and interesting argument, by giving 
leave to sue its officer the Court does not 
relinquish possession of the properties to the 
Court where the claim of the third party may 
be asserted ; and he relied upon Marris v. 
Baker (3) which seems to be in point. It 
was laid down in that case that, whore a mort- 
gagee of leaseholds has obtained the appoint- 
ment of a Beceiver, the lessor who, by leave of 
the Court, brings an action for recovery of the 
land against tho lessee, and recovers judgment, 
cannot proceed to enforce the judgment as 

(8) (1604) L. J. Ch. 148: 52 W. B. 20. 
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Courfc by aooepting office at the hands 
of the Subordinate Judge. His conduct is 
open to the construction that he has surreo' 
dered the mortgaged properties to the Subor- 
dinate Judge, and this he could not have done 
without the permission of the Calcutta 
High Court, whose officer he is. A Beceiver 
is merely the officer of the Court through 
whom the Court takes possession of prop- 
erty the sub]eot of a litigation and it was 
not for Mr. Mitter to take up any attitude ex • 
cept one of absolute loyalty and obedience to 
the Calcutta High Court. And if Mr. Mitter 
had refused the nomination, the learned Subor- 
dinate Judge would have found himself in great 
difficulty, for it is not easy to understand how 
any officer appointed by him could have re- 
covered possession of the properties from an 
officer appointed by the Calcutta High Court. 
But the case is free from complications, even 
though Mr. Mitter has accepted appointment 
as Beceiver of the mortgaged properties. As 1 
have said, the possession of the Beceiver is the 
possession of the Court. The Calcutta High 
Court, according to the true interpretation of 
the consent order of the 17th July 1923, took 
possession of the partnership properties, includ- 
ing the mortgaged properties on that date. 
There is neither principle nor authority to 
support the view that any order which may 
be passed by the Subordinate Judge has or can 
have the slightest effect on tlie Calcutta High 
Court in relation to the properties of which it 
has assumed control. The refusal of the Cal- 
cutta High Court to surrender these properties 
to the Subordinate Judge will place him in a 
position of eml ariasement, and it is not in the 
interest of that perfect administration of 
justice, which it is the duty of every Court 
to aspire to, that the Suterdinate Judge 
has invited this conflict between his Court 
and the Calcutta High Court. 

The exact point was decided in Jopson v. 
James (1). On the 27th January, 1908, Hall 
issued a writ in the Supreme Court of Judica- 
ture in Nova Scotia against Antrobus, Jopson 
and James, claiming an account of the partner- 
ship dealings, a dissolution and winding up of 
the partnership and a sale of the property of 
the partnership. On 26tb Februaiy 1908, Jop- 
son issued a writ in the Palat ne Court of 

11) U»08) 77 ChL. J (N. S.)694. 


Lancashire againt James, Hall and Antrobus, 
claiming, flrst, a dissolution of the partnership 
relating to the mining properties in Nova 
Scoitia ; secondly, to have the affairs of the 
partnership wound up ; thirdly, to have the 
said mining properties sold ; and, fourthly, to 
have a Beceiver and manager appointed. Hall 
gave notice of an application for the apppoint- 
ment of a Beceiver and manager in the Nova 
Pcotian action ; but while that application 
was pending a motion by Jopson for the ap- 
pointment of a Beceiver and manager came 
before the Vice-Chancellor in the Palatine 
action, and on March, 16th the Vice-Chancel- 
lor made an order appointing James Blackey as 
Beceiver and manager w‘th liberty to him to 
appoint an agent in Nova Scotia. James 
Blackey by cable appointed James to act as 
his agent in Nova Scotia. It will be noticed 
that the application in the Palatine Couit for 
the appointment of a Beceiver was made after 
the application in the Nova Scotian Court, 
though the appointment was made flrst in the 
Palatine Court. On March 27th the Nova 
Scotian Court made an order appointing James 
as the Beceiver of the partnership properties. 
Hall subsequently applied in the Palatine 
action for an order that all further proceedings 
ill the Palatine Court might be stayed, and 
proper direction given for the discharge of the 
Beceiver. The Vice-Chancellor refused the 
application ; but on appeal the order of the 
Vice-Chancellor was set aside. In the course 
of liis judgment, Farwell, L. J., pointed out that 
the existence of concurrent jurisdiction render- 
ed very necessary the observenco of a comity 
between those jurisdictions, the disregard of 
which would lead to most unfortunate frio- 
tion. The learned Lord Justice proceeded to 
say as follows : Two points appear to me 

to be usual on considering whether the Court 
should have regard and defer to a jurisdiction 
with which it may come in conflict, or whe- 
ther the Court can fairly expect that other 
jurisdiction to defer to it. One is the priority 
in time, and the other is the extent of the 
relief asked for or obtainable in the other 
jurisdiction.’* Mr. Hasan Imam has contended 
before us that there is no similarity whatever 
between the Calcutta action and the Dhanbad 
action That is true enough ; but in regard to 
the question of the appointment of a Beceiver, 
the relief claimed is the same. 

Mr. Hasan Imam, however, contended that 
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provided he had established oollasion between 
the parties in the Caloutta aotion, he was en- 
titled to ask the learned Subordinate Judge to 
appoint his own Beoeiver ; and be relied upon 
Nothard v. Proctor (2). It is difficult for us to 
express any opinion on the question of collusion 
especially as it appears that the documents 
upon which Mr. Hasan Imam relied, were 
not admitted in evidence by the learned 
Subordinate Judge. There are sufficient 
materials in the record to raise a suspicion; 
and more than that 1 am not prepared 
to say on the materials before us. I will, 
however, assume that the Calcutta aotion is a 
collusive aotion ; but it is for the Calcutta 
High Court to say so and to recall the order 
made by it for the appointment of a Receiver. 
Nothard v. Proctor, (2J in my opinion, does not 
touch the point. It is important to remember 
the following dates in order to undertand that 
case. On the 9th August 1875 Proctor filed 
a petition for liquidation of his debts by arran- 
gement. No arrangment being arrived at, the 
plaintiff on the Sist August 1876 filed a peti- 
tion for adjudication of Proctor. On Ist Sep- 
tember, Mr. Edwards was appointed Receiver 
and manager by the Court of Bankruptcy. 
On the 7th Septembem Proctor died, leav- 
ing a Will by which he gave all his property to 
his wife and appointed her sole executrix. 
The executrix at once turned the Receiver 
out of possession and possessed herself of 
the assets. On the 9th of October the 
the plaintiff filed his bill in the Court of Chan- 
cery praying for the administration of the 
estate and for the appointment of a 
Receiver, The notice of motion for the ap- 
pointment of a Receiver was served on the 
executrix on the 16th October. On the same 
15th of October a suit was commenced in the 
Lord Mayor s Court by Blewitt, another cre- 
ditor against the executrix, and, on the same 
day, a decree was made therein by consent for 
administration of the estate, and Milford was 
appointed Receiver. On the 19th October the 
motion for a Receiver was heard by Vico- 
Chanoellor Bacon in the plaintiff s suit in 
Chancery, and the Vico-Chanoellor, being of 
opinion that the ciroumstanoos showed collu- 
sion between Blewitt and Mrs. Proctor, made 
an order for the appointment of a Reoeiver 

(3) (1876) 1 Oh. D. 4 ; 46 L. J. Ob. 803 ; 88 L. 7. 
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and manager. This order was confirmed in 
appeal by the Court of Appeal. 

Now, it will be noticed that no conflict of 
jurisdiction was possible between the Court of 
Chancery or, as I should say, the High Court 
of Justice and the Lord Mayor's Court, The 
Lord Mayor’s Court is an inferior Court of Re- 
cord, and is subordinate to the High Court of 
Justice. This aspect of the case was promi- 
nently referred to by Lord Justice James who, 
in the course of his judgment, pointed out that 
the Receiver when duly constituted could ob- 
tain from the Vice-Chancellor an order autho- 
rizing him to use the name of Mrs. Proctor in 
any proceedings before the Ijord Mayor. It is 
a case, not of conflict of jurisdiction between 
two independent Courts, but of a superior 
Court taking the matter out of the hands of a 
Court subordinate to it. That, in my opinion, 
is the explanation of Northard v. Proctor. 

It was then contended by Mr. Hasan Imam 
that the eilect of the order of the Calcutta 
High Court giving leave to the plaintiffs in 
the Dhanbad aotion to sue the Reoeiver was 
that the Calcutta High Court surrendered the 
Receiver, to quote the exact words employed 
by Mr. Hasan Imam, *‘to the obedience of the 
Dhanbad Court” to be dealt with by the 
►Subordinate Judge as his own officer. I 
am wholly unable to accept the contention. 
It is well settled that it is not the ob- 
ject of appointing a Receiver to keep a third 
party out of possession who may be enti- 
tled to possession ; and the Court will readily 
give leave to sue its Receiver if satisfied 
that there is a case to be tried, so that 
the claim of the third party may bo tried 
in the presence of the Receiver, But, as Mr. 
P. K. Sen pointed out in the course of his 
very able and interesting argument, by giving 
leave to sue its officer the Court does not 
relinquish possession of the properties to the 
Court where the claim of the third party may 
be asserted ; and be relied upon Marris v. 
Baker (3) which seems to be in point. It 
was laid down in that case that, whore a mort- 
gagee of leaseholds has obtained the appoint- 
ment of a Receiver, the lessor who, by leave of 
the Court, brings an aotion for recovery of the 
land against the lessee, and recovers judgment, 
cannot proceed to enforce the judgment as 


(8) (19C4) 78 L. J. Cb. 148; 53 W. B. 80. 
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against the Beoeiver in possession without the 
leave of the Court. Now it might be said 
that, if the effect of the leave to sue the 
Beoeiver was that the Court relinquished 
possession of the property to be dealt with in 
the subsequent suit instituted by leave against 
the Beoeiver, no further leave was neoesaary 
to sue out execution if the plaintiff succeeded 
in the action against the Beoeiver. But the 
contrary was 'actually decided. Buckley, J., 
pointed out that the question was whether 
the leave extended beyond proceedings to 
judgment — whether it included the right to 
issue write of possession, and he proceeded to 
say as follows : **ln my opinion it did not. 
The leave given did not extend, 1 think, 
beyond proceedings for the determination of 
the question involved in the writ. The 
true way of looking at the matter seems to me 
to be this. vSuppose that the Court, being in 
possession of land or chattels by its Beceiver, 
is asked to allow proceedings to be taken bet- 
ween two persons to determine the title, and 
that leave is given. The party who^ succeeds 
ought to come again saying : This is my 
land’ or ‘These are my chattels, but the fruits 
of my victory are in your possession and I 
ask you to direct the Beceiver to give me poss- 
ession of them.’ If there is nothing more in 
the case, the Court will give leave for posses- 
sion but the party is not entitled as against 
the Receiver to get possession without leave-- 
that is, without the consent of the Court in 
whose possession the property is. ’ The 
principle that I deduce from this case is that 
the Court retains full control and dominion 
over the property, though it may give leave 
to a stranger to sue the Beceiver. In my 
opinion, the learned Subordinate Judge should 
have deferred to the jurisdiction of the Cal- 
cutta High Court and declined to appoint a 
Beoeiver, especially as the order of the learned 
Subordinate Judge is without effect so far as 
the Calcutta High Court is concerned. 

Apart from any other consideration, it 
seems to me that this is not a case in which 
a Beceiver should have been appointed, es- 
pecially after the undertaking given by the 
pertles to keep down the interest and not 
to sell 01 dispose of the mortgaged proper- 
ties. The plaintiffs* claim is for Bs. 8,00,000 
for principal and Bs. 1,04,543 for interest. 
The learned Subordinate Judge has found 


that the value of the mortgaged properties 
on the 21st March 1923 was Bs. 28,00,000. 
He has accepted the report of certain experts 
appointed in another suit to value the property. 
The experts valued the properties (except one 
which was not referred to them) at Bs. 
36,00,000, and not; at Es. 28,00,000. as the 
learned Subordinatio Judge has erroneously sup- 
posed. Besides the properties valued by the 
experts, there is another property which the 
defendants value at Bs. 5,00,000. It would 
appear, then, that the value of the mortgaged 
properties may be put down at Bs. 41,00,000. 
The parties gave an undertaking to bring the 
interest upon the principal sum regularly into 
Court and not to sell or dispose of the mort- 
gaged properties. Mr. Hasan Imam expressed 
his inability to accept the proposal made by 
the defendants, as there was no undertaking to 
pay the interest aleady in arrears. But the 
appointment of a Beoeiver will not have any 
other effect than that of preserving the prop- 
erty and keeping down the interest, and 1 do 
not see how the plaintiffs could have secured 
an order for the payment of interest in 
arrears to them by the appointment of a Ee- 
coiver. In my opinion there was no justiffca- 
tion for the order passed by the learned Sub- 
ordinate Judge. 

In the course of his argument, Mr. Hasan 
Imam pressed us to consider the position of his 
clients with reference to what bo calls the col- 
lusive suit pending in the Calcutta High Court. 
I apprehend that the Calcutta High Court has 
complete power to determine any question as 
to collusion that may be urged before it. The 
arm of the Court is long enough to reach 
any deception that may be practised on it ; 
but it is, in my opinion, intolerable that the 
learned Subordinate Judge should have been 
invited to hold on affidavits and in an interlocu- 
tory application that deception bad been prac- 
tised on the Calcutta High Court. It is well 
established that parties, whose rights are inter- 
fered with by having a Beceiver put in their 
way, may, on making a proper application to 
the Court appointing the Beceiver, obtain all 
that they may justly require. As Sir John 
Woodroffe points out in his valuable work on 
Eeooivers : “ The Court has the power and 
will always take care to give a party who 
applies in a regular manner for the protection 
of his rights, the means of obtaining justice. 
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and will even assist him in assorting that right 
and having the benefit of it.‘* 

I would allow the appeal, and set aside the 
order of the learned Subordinate Judge. The 
appellant is entitled to his costs both in this 
Court and in the Court below. Tlie cross- 
appeal is dismissed. Let the hearing of the 
suit be expedited. 

Z. K. Appeal allowed, 

Ro88, J. — I agree. 


MADRAS HIGH COURT. 

Appeal against Order No. 206 op 1923. 

AND Civil Revision Petition 
No. 466 OF 1923. 

November 13, 1923. 

Present. — Mr. Justice Krishnan and 
Mr. Justice Waller 

RAMASWAMI NAIDU and others 
—Appellants — Plantiffs — 
Petitioners 
versus 

AYYALU NAIDU —Respondent in both— 
1st Defendant— Respondent. 

Civil Procedure Code {Act V of 1908), 0 XL, rr. 1, 

Perscni, ** meaning of - Order refusing to ra- 
main^Receiver,~^Appeah whether competent. 

An order ralualiiK to remove a Reoaiver already 
app'^ioted dose not oome either under i. 4 or r. 1 of 
O. XIi and ie not appealable The *' person ** in ol. 
(6) of O. XL, r. 1 refers to a person other than a 
Receiver. 

Appeal against and petition to revise the 
order of the Court of the Additional Subordi- 
nate Judge of East Tanjore, at Mayavaram, 
dated 9th I'ebruary 1923, in I. A. No. 52 of 
1923 in O. S. No. 1 of 1922. 

Mr. P. B. Oanapathi Aiyar, for the 
Appellants. 

Messrs. T. V. Muthukrishna Aiyar and Baja- 
gopala Iyengar^ for the Respondent. 

JUDGMENT. — This is an appeal against 
an order Refusing to remove the Ist defendant 
from his position of receiver in a partition suit 
brought against him and another. 

A preliminary objection is taken to the 
maintainability of this appeal on the ground 
I 0-79 


that no appeal lies under O. XLIII, r. 1 (s) 
of the Civil Procedure Code. The clause gives 
a right of appeal only against orders passed 
under rr. 1 and 4 of O. XL. It is 
contended, first, by the appellant’s Vakil that 
this is a case which would fall under O. XLT, 
r. 1 (a) itself on the ground that they wanted 
not only to get the present Receiver removed 
but another man appointed in his place and he, 
therefore, contends that this is a case where the 
Court has refused to appoint a Receiver. We 
are unable to accept this contention, for, till 
the present Receiver is removed, there will be 
no scope for appointing another Receiver in 
his place, and, therefore, the authority cited 
by him, Munilal v. Jagannath (1), which deals 
with a case of refusal to appoint a Receiver 
does not apply. Refusing to remove a Receiver 
already appointed is quite different from refus- 
ing to appoint a new Receiver. 

It was tlien contended that this application 
should be treated as one falling under O. XL, 
r. 1 ib). That clause says, “ Remove any 
person from the possession or custody of any 
property *’ and it is argued that when the 
present Receiver is removed, it would necessa- 
rily result in his being removed from the 
possession or custody of the property in suit. 
That argument also we are unable to support 
as we think that the word “ person in clause 
(b) refers to a person other than a “Receiver,” 
for clause (o) clearly shows that the property 
removed from the possession or custody of the 
person referred to in clause (6) is to be com- 
mitted to the possession custody or manage- 
ment of the “ Receiver ” by clause (c). We 
think that is impossible to bring this case 
under O. XTj, r. i and, of course, it does not 
fall under O. XL, r. 4. Therefore, we must 
hold that no appeal lies. We are fortified in 
this view by the rulings of the Calcutta High 
Court in Eastern Morbj age Agency Go., Limited, 
V. Premananda Saha (2) and Sahebjada Pari- 
dun Shiko v. Fakir Muhammad (3).The appeal, 
therefore, fails and is dismissed with costs. 

It was then contended that wo should in- 
terfere in revision with the order of the lower 
Court as the lower Court foil into a mistake 

(1) 38 lod. Oafl. 785. 

(3) 34 Ind. Oaf. 789 ; 20 0. W. N. 789 ; 28 
0. L. J. 217. 

(8) 24 iBd. Oaf. 862. 
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in thinking tiiat the 1st defendant was not 
appointed a Beoeiver but only a manager. 
There is no provision for appointing a 
manager under the Code. When a manager 
is appointed it is really another name for the 
appointment of a Beoeiver under O. XL, 
and in this oase the appointment was actually 
made under O. XL, Civil Procedure Code. 
We do not think that the lower Court 
felll into any error in thinking that the 1st 
defendant was not in faot'a Beoeiver appointed 
under the Code. There is no question of 
jurisdiction or any acting with material irregu- 
larity in the exercise of jurisdiction arising in 
this petition. This petition is thereforoi is 
incompetent and was also be dismissed. 

V. N. V. Appeal dismissed. 

8. D. Revision rejeeted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1198 of 1922. 

February 25, 1924. 

Present : — Mr. Justice Daniels. 

MUNBSHAB LAL and others— 
Defendants— Appellants 

versus 

AMAB NATH alias CHHOTBY LAL 
AND others— Plaintiffs— 
Bespondents. 

Hindu Law^ Joint family ^Alienation by father^ 
Antecedent debt^Immoral or illegal deht—Airden of 
Tyroof ^Alienation whether can be enforced against 
alienor* s share. 

It ia only whert joint family property has paaaed 
out oi the family under an alienailoD In lieu of an 
anteoodent debt incurred by the father or in execu- 
tion of a oreditor'a remedlea for auoh debt that it lies 
on the eons to prove that the debt was Illegal or 
immoral* [p* 628, ool. IJ 

Suraj Bansi Koer v. Sheo Persad Singhf 6 I. A. 
88 : 6 0. 148 (P. G.) : 4 Sar. P. C. J. 1 ; 8 Suth 
P. C. J. 669 ; 4 0. L. B. 226 ; 2 Shone'a L. B. 
242 ; 2 Ind Deo (N.S*) 706 ; 8ahu Ram Chan- 
dra V. Bhup Singhs 89 lod Cae. 280 ; 89 A. 487 ; 21 
0 W. N. bJ8 ; 1 P. L. W 667 ; 16 A. L J. 487 ; 19 
Bom. li. B. 498 ; 26 0. L J. 1 ; 88 M. L. J. 14 ; (1917) 
M. Vf . N. 489 ; 22 M. L. T. 92 ; 6 L. W. 218 ; 44 I. 


A. 12^ (P.0.1; Brij Narain Rai v. Mangkt Prasad 
Rai. 77 lad. Oa^. B8^ : 21 A. L. J. 984 ; 46 M. L. J. 
23 ; 5 P. L. T. I ; 2S 0. W. N. 258 ; (1921) M. W. 
N. 68 ; 19 L. W. 72 ; 2 P. L. B. 41 ; 10 0. A A. L. B. 
82 : (I92t) A. r. a. (P.C.; 50 ; S3 VI. L. T. 457 (P.O.); 
Chandradeo Singh v. Mata Prasad. 1 lad. Oaa. 479 ; 
81 A. 176 : 6 A. L. J. 268 (F.Rl; Sahib Singh v. Gfir. 
dhari Lai. 73 lad. Gas. 1024 ; 45 A. 67d ; \1924) A. I* 

B. (A*) 24, followed. 

An alienation of joint family property by the 
father whioh is otherwise invalid Okonot be enforced 
against the father's share in the joint family prop* 
erty in those Provinoes in whioh the right of a oo- 
sharer to dispose of his own share in joint family 
property is not reoognised. [p. 628, ool 1-] 

Second appeal against the decree of the 
Second Additional District Judge of Gorakhpur, 
dated the 20bh of May, 1922. 

Dr. S. N. Sen and Mr. K. Vermai for the 
Appellants. 

Mr. S. A. Haider t for the Bespondents. 

JUDGMENT. — This is an appeal by the 
defendants in a suit in whioh the plaintiffs 
sought to recover possession of tbe property 
sold by their father Sham Lai, defendant No. 9, 
to Mst. Phul Kuwari in 1902 for a sum of 
Bs. 1,455. It is stated in the judgment of the 
trial Court that the vendee was the wife of 
Sham LaFs own cousin. The property was 
joint family property and the plaintiff s oase 
was that the sale was executed without 
legal necessity. Tbe sale was tbe subject of 
a pre-emption suit and the defendantsiare trans- 
ferees from the sueoessful pre-emptor. The 
pre-emption suit was decreed on payment of 
tbe full sale price. The sale in dispute was for 
cash paid in presence of the Sub-Begistrar at 
the time of the execution of the deed to the 
extent of Bs. 1,301. The remainder of the 
consideration was left with the vendee for 
payment of three prior debts, — 

Bs. 

1. A mortgage-debt due to Baghu- 

bar Dayal ... 20 

9. Another mortgage ... 25 

8. To pay off a pro-note due to 

Ganga Prasad *.. 109 

The trial Court found that legal necessity 
was established to the extent of Bs. 109 only 
and decreed the suit for possession subject 
to payment of this amount. The defendants 
1 to 8 appealed and the plaintiffs died oross- 
objectiong objecting to tbe order directing 
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them to pay Es. 109. The Court below 
dismissed the appeal and allowing the cross- 
objections gave the plaintiffs an nncondiiiional 
decree for possession. The defendants 1 to 8 
have filed a second appeal to this Court. 

As regards the first two items of Bs. 20 
and Es. 25 the trial Court found that they 
were not due from Sham Lai but from 
his cousin. This finding was not assailed in 
appeal to the Court below and is final. 

As to the item of Es. 109 the finding of the 
Court below is that it is not proved that there 
was any such debt due to Ganga Prasad. The 
Subordinate Judge who tried the case had 
said in bis judgment that the pro-note was not 
pro^red but added, without referring to any 
evidence on the point, " I take it that Sham 
Lai borrowed that money and the transfer of 
the property for that amount would be to pay 
up antecedent debt.” The Court below holds 
that the Subordinate Judge was not justified 
in making any such presumption. It holds 
that the debt is not proved. This is a finding 
of fact which must be accepted in second 
appeal. 

The appellants' case as to Es. 1,301 paid 
in cash was that it was borrowed to pay 
off arrears of theka money due from 
Sham Lai to the Hathwa Eaj. Both 
the Courts below have held that this is 
not proved. The trial Court held that it 
was at least possible that the whole trans- 
fer was collusive and made in order to save 
the property from liability to sale in case of 
the Hathwa Eaj obtaining a decree. In the 
sale-deed it is said that this amount is 
borrowed to pay off lease money and for other 
necessities. There was a suit for arrears of 
lease-money pending which the transfer was 
made. The claim was for Es. 2,049 but it was 
ultimately decreed for a sum of Es. 484 only, 
apart from costs. The sum of Es. 1,301 was 
certainty not applied in payment of lease-money. 
The amount due was not realised until 1904 and 
1906 (between two or three years later) by 
attachment and sale of Sham Lai's property 
The Additional Judge considers that this 
throws great doubt on the story put forward 
by the defendants. After detailing the 
oirumstances the learned Judge says : — 

*'The inference is irresistible that the money 
borrowed, Bs. 1,801, was not borrowed for 
the purpose of paying off the arrears" 


This, again, is a finding of fact which it is nol 
open to the appellants to challenge in second 
appeal. 

The learned Advocate for the appellants 
has pressed his case on two grounds, — 

1. That the vendee advanced the money on 
the faith of a representation which she in good 
faith believed and was justified in believing, 
that the money was borrowed for this pur- 
pose and it is, therefore, immaterial whether 
it was really so applied or not. 

2. That as the property has passed out of 
the family the sons cannot recover it except 
by showing that the consideration was obtain- 
ed for an illegal or immoral purpose. 

The first plea may be disposed of on the 
simple ground that no case based on a repre- 
sentation was set up in either of the Courts 
below. I am asked to arrive at a fiinding of 
fact that such representation was made though 
the question was never agitated before the 
Court cf first appeal. If it were open to me 
to go into the question, the close relationship 
existing between the vendor and vendee might 
be a material point in deciding it. No plea as 
to representation was made in the written 
statement nor was any issue framed upon it. 
It is glanced at in one sentence in the trial 
Court's judgment where the learned Subordi- 
nate Judge, in dealing with the plea that the 
money was borrowed to pay up arrears of 
lease-money, says that the transferee should 
have satisfied herself that that suit was not a 
fictitious suit and that the money was actually 
due from Sham Lai. In the sequel, as 1 have 
already noted, he thought it possible that the 
whole transfer made by Sham Lai in favour 
of his cousin’s wife was a collusive transaction. 
In the grounds of appeal to the Court below 
the only ground which can possibly be treat- 
ed as bearing on this question is para. 6 wtich 
runs, — 

" That the lower Court has regarded the 
fact that the oonsideration was really spent 
for legal necessity as not proved is irrelevant. 
The lower Court ought not to have relied on 
this fact.” 

This, however, is not a plea of representa* 
tion. It asserts that the plaintiffs ought not 
to have relied on the omission to pay up the 
theka money as an argument against the 
money having been borrowed fpr this purpoaa 
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It does not assert that a representation of the 
exlstenoe of lo^al neoessity was made to the 
vendee or that she advanced the money after 
due enquiry under an honest belief of the 
truth of that representation. It is clear from 
the detailed judgment of the learned Addition- 
al Judge that no such plea can have been 
argued before him. 

The second plea is entirely untenable. It is 
only where property has passed out of the 
joint family under an alienation in lieu of 
antecedent debt or in exejution of the credit- 
ors’ remedies for such debt that it lies on the 
sons to prove that the debt was illegal or im- 
moral. This was laid down in the loading 
case of Suraj Bansi Koir (1) and was re- 
affirmed in Sahu Bam Ch indras ocise (^) 
and in the very recent case of Brij Narain 
Bai V. Mmgala Prasad Bai (3). The distinction 
between an alienation incurred in lieu of prior 
debt and an alienation entered into for cash 
was the basis of the decision in Ciandradeo 
Sinjh V. Matt Prasad (4), which was subse- 
quently affirmed by their Lordships of the 
Privy Oounoil, The principle has been expli- 
citly re-affirmod by this Court in the case of 
Sahib Singh v. Oirdkari Lai (6). 

At the conclusion of his argument the 
learned Advocate, relying on a passage in the 
recant case of Bri jnaram v. hlangal Prasad 
Bai, suggested that if the alienation was 
otherwise invalid it could at least be enforced 
against the father's own share in the joint 
family property. This has never been the 
law in these Provinces and in my opinion 
their Lordships did not intend in the passage 
relied on to change what has long been settled 
law so far as these Provinces are concerned. 
The passage is, in my opinion, only applicable 
to those Provinces in which the right of a co- 

(1) 6 I. A. 86 ; 60. 148 (P. 0.) ; 4 Bar. P. 0. J. I ; 
8 Suth. P. 0. J. 669 ; 4 G. L. B. 936 ; 3 Shone’s L. R. 
343 ;,3 ind.Doo. (N. 8 ) 706. 

(3) 39 Ind. Oaa. 280; 89 A. 437; 91 0. W. N 693; 1 
P. L. W. 667; 16 A. L. J. 487; 19 Bom L. R. 493; 36 
0. Ii. J. l; »8 M L. J 14; (1917) M. W N. 439; 33 M. 
L. T. 23; 6 L. W. 318; 44 1. A. 136 (1 . G.) 

(8) 77 lod. Gas. 689; 91 A.L.J. 984; 43 tlL J. 38; 
6 P. L. T. 1; 38 0. W. N. 268; (1934) M. W. N. 68; 
19 Ii. W 72; 3 P. L K. 41; 10 0. and A. L. B. 63 
(1924) A. I. B. (P. C.) 60; 33 M. L. T. 457 (P. 0.). 

U) 1 Ind. Oas. 479; 81 A. 176; 6 A. L. J. 268 

(P. B*)f 

*16) *78 lad. Oaa. 1024; 46 A. 676; (1914) A I. B . 
(A) 34. 


sharer to dispose of his own share is recog- 
nised. 

The appeal, therefore, fails on all the grounds 
urged and it is accordingly dismissed with 
costs including in this Court fees on the 
higher scale. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 1494 of 1922. 

February 22, 1924. 

Present : — Mr, Justice Daniels. 
GOBIND— Defendant— Appellant 

versus 

AMMAB AND OTHERS— Plaintiffs - 
AND Defendants— Respondents. 

Agra Tenancy Act ill oj 1901), «. 161— Jurisdiction 
of Civil and Bevenue Courts ^Decree by Revewue Court 
•^Declaratory suit in Civil Court, mainiainabiiUy of. 

Ths Civil OourtB will not entertain a suit the ob- 
jeot of whioh ia to reverse a deoidion of a Revenue 
Court in a matter which isi under section 167 of the 
Agra Tenancy Act, within the Revenue Oouit's ex- 
clusive iurisdioiion, and if this is the eabstantial 
ob}eot of the suit it is immaterial that the plaintiff 
may have framed his relief in a form in which it 
could not have been granted by the Kevenue Court. 
The Oourts will loot bo tne subatauoe of the matter 
and not to the ferm. 

Narain Siftgn v. Gobind Bam, 9 Ind. Gas 1933 ; 88 
A. 628; 8 A. L. J. 481; Kishore Singh v Bahadur Singh 
48 Ind. Case 470; 41 A. 97 ; 16 A. L. J 98d; Baljit v. 
Mahepat, 49 Ind. Gas. 118 ; 41 A. 208; 17 A. L. J. 60; 
Bam Dasv. Dubri Kocri, 77 Ind Gas. 189 ; 44 A. 724f 
20 A. L. J. 606 ; (1922) A. I. h. (A.) 886, followed. 

Defendant obtained an ex parte deoree in the Re- 
vanud Court for arrears of rent against the plaintiffs 
on the allegation that the latter were his sub-ten* 
ants. While the ex parte deoree was still In foroe 
plaintiffs sued the defendant In the Civil Court for a 
deolaration that they were joint oooupanoy tenants 
with him ; 

Held, that the ob)eot of the suit being to obtain 
from the Civil Court a reversal of the Revenue Court 
deoree for arrears of rent, the suit was not maintain- 
able. 

Second Appeal against the deoree of the 
District Judge of Farrukhabad, dated the 8th 
of May, 1922. 

Mr. Bdeshwari Prasad, for the Appellants 

Mr. U, S, Baipai, for the Betft^ondonts, 
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JUDGMENT: -—This is an appeal by the 
defendant in a ease in which the plaintiffs 
asked for and have been given a declaration 
that they are joint tenants with him in a 
certain occupancy holding. The only plea 
pressed at the hearing of the appeal is that 
the suit is barred by section 167 of the Agra 
Tenancy Act. The facts are these The 
defendant, alleging that the plaintiffs were his 
sub-tenants, sued them in the Bevenue Court 
for arrears of rent and obtained an ex parte 
decree against them. While this ex parate 
decree was in force the present suit for a 
declaration was bled. The defendant pleaded 
in his written statement that the suit had 
been instituted on account of the claim for 
arrears of rent which he had brought against 
the plaintiffs. It appears from the Munsif ’s 
judgment that when the present suit was 
decided in the trial Court an application for 
setting aside the ex parte decree had been pre- 
ferred and was pending. That application was 
afterwards allowed and the learned District 
Judge states in his judgment that after the 
Munsif*s*deoision in the present suit the Reve- 
nue Court dismissed the suit for arrears of 
rent. 

It is now settled law that the Civil Courts 
will not entertain a suit the object of which is 
to reverse a decision of a Revenue Court in a 
matter which is, under section 167 of the 
Tenancy Act, within the Bevenue Court’s 
exclusive jurisdiction, and if this is the sub- 
tantial object of the suit it is immaterial that 
the plaintiff may have framed his relief in a 
form in which it could not have been granted 
by the Bevenue Court. The Courts will look 
to the substance of the matter and not to the 
form. 

In Narain Singh v. GobUid Bam (1) the 
plaintiff had sought to eject the defendant as 
a sub-tenant in the Bevenue Court but the 
Bevenue Court had held that the defendant 
was a sharer in the occupancy holding. It 
was held that the plaintiff could not there- 
after sue for the ejectment of the defendant 
as a trespasser in the Civil Court. In Kishore 
Singh v. Bahadur Singh (2) a suit for eject- 
ment was brought against the respondents in 
the Bevenue Court on the ground that they 
were sub-tenants. While that suit was pend- 


ing they sued in the Civil Court for a 
declaration that they were co-tenants with the 
appellants in the occupancy holding. It was 
held that the suit was not entertainablo. This 
is a very similar case to that now before me. 
The same principle is laid down in Baljit v. 
Mahepat (3J and has been recently re-affirmed 
in the case of Bam Das v. Dubri Koeri (4). 

The present suit is barred by the principle 
laid down in these rulings. It was brought with 
the effect of setting aside a decree for eject- 
ment which was then in force. It is irrelevant 
that the plaintiffs have since been able to get 
from the Bevenue Court a pronouncement 
that they are not liable to ejectment as sub- 
tenants. To see whether the suit is main- 
tainable wo have to look to the date when it 
was instituted. 

It may further be remarked that it is not 
entirely correct that the plaintiffs could not 
obtain from the Revenue Courts substantially 
the same relief wliich they seek in this suit. 
They could do so by means of a suit under 
section 95 of the Tenancy Act against the 
landholder for a declaration of their right as 
tenants. In such a suit the defendants could 
have been made parties as persons claiming 
through the landholder. 

The suit being barred by the principle laid 
down in the rulings cited above the appeal 
must be and hereby is allovs^ed and the suit 
dismissed. As on the merits the plaintiffs 
have been found to be in the right 1 make no 
order as to costs. 

z. K. Appeal allowed. 

{3j id Ind. Oae. 118 ; 41 A. 208 ; 17 A. L. J. CO. 

(4) Tt Ind. Oas. 189 ; 44 A. 724 ; 20 A. U J. 606 ; 
(1922) A. 1. B. (A.) 886. 
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PATNA HIGH COURT. 

First Civil No. 199, 207, 208 and 
212 OP 1922. 

Augugb 16, 1923. 

Present: — Mr. Justice Jwala Prasad and 
Mr. Justice Boss. 

No. 199, BADBI NAEAIN SINGH— Judg- 
ment-debtor— Appellant 

No. 207. BAJENDBA NABAIN SINGH— 
Judgment-debtor— Appellant 

No. 208 BADBI NABAIN SINGH— JuDG- 
mbnt-debtor— Appb llant 

No. 212 INDEBDEO NABAYAN SINGH 
AND ANOTHER -Judgment-debtors— 
Appellants 

versus 

DWABKA PBA3AD and others (in all 
cases)— Decree-holders— Respondents. 

Hindu kLV}^ Joint family-^Mortgage suit against 
Jather and sons-- Compromise^ Son's shares liable to 
sa le under decree ^Spedjicaiion of shares— Decree-hold’ 
eft right o/, to sell shares of sons, 

Ib a mortgage-fialt against a Hindu father and hie 
SODS a oomptomiee was arrived at between tbe 
plaintiff and tbe eons, whereby it was agreed that the 
father's name should be struck out and that if tbe 
sons failed to pay the decretal amount the plaintiff 
would be entitled to sell their shares in the property: 

Heldt that this amounted to an agreement on the 
part of the sons to put their shares at tbe disposal 
of the decree-holder and operated as a specifioatlon 
of their shares, and that the decree-holder was, 
therefore, entitled under tbe compromise decree, to 
sell the shares of the sons In the property as they 
stood on the date of the compromise. 

Deen Dyal Lai v. Jugdeep Narain Singh, 8 0. 198 ; 
1 4J ; i I.A 347 ; 8 Bar. P. 0. J 730 ; 3 Suth. 

P. 0. e. 468 : 1 Ind. Jur. 604 ; 1 Ind Deo. (N. 8 ) 716 
(P. 0.). Svraj Bansi Koer v. Shco Prasad Singh, 6 0. 
148 : 6 1. A. 88 ; 4 8ar. P. 0. J. 1 ; 8 8ath. P. 0. J. 
689 ; 4 0. L a 326 ; 3 8home L. R 343 ; 3 led. 
Deo. (N. a) 706 (P. 0.), followed. 

Appeals from an order of the Subordinate 
Judge of Gaya dated tbe 10th June 1922, and 
tbe 15th July, 1922. 

MeBsrs. Kailaspati and B. K, 8inh<ih in all 
oasecK for the AppeilanM. 


Mr. S. K. Mitra and Mr. P. N. Sinha, in all 
oases, for the Respondents. 

JUDGMENT. 

Ross, J. — These are four appeals against 
orders of the Subordinate Judge of Gaya. Appeal 
No. 208 of 1922 is directed against the order 
of tbe 10th June 1922, and the other three 
appeals, namely, 199, 207, and 212 of 1922, are 
against the order of the i6th July, 1922. The 
appeal against the order of the lOtb June 
relates to that portion of the order which 
requires the decree-holder to define the share 
of the sons in the properties in the sale pro- 
clamation. The other three appeals relate to 
the order disallowing certain objections by the 
judgment-debtors to the execution. In order 
to understand these objections it is necessary 
to state a few facts. 

There was a decree in a suit on a mortgage 
which was brought against the mortgagor and 
his sons and two tjaradars. The suit was 
decreed ex parte against the father and on 
oompromise against the sons and tbe ijaradars 
The defect in the proceedings was that the 
ex parte decree against the father was never 
made final ; but in the High Court the parties 
agreed that the name of defendant No. 1, that 
is, the father, should be removed from the 
names of tbe judgment-debtors against whom 
execution was taken out ; and, consequently, 
we are now concerned only with tbe judgment- 
debtors who are parties to the compromise, 
that is, tbe sons and tbe ijaradars. 

Now, the objection to the order of the 10th 
June 1922 is that as the sons are of a Mitak- 
shera joint family their shares are undefined 
and cannot be defined in the sale proclama- 
tion. It is to be observed, however, that in 
paragraph 6 of the petition of compromise 
which was entered into by tbe sons without 
joining with tbe father, it was expressly sti- 
pulated that on failure to pay the entire 
money due to the plaintijETs, the plaintiffs 
should bo competent to bring the mortgaged 
properties to sale and realise the money. This 
implies an agreement on the part of the sons 
to put their shares at the disposal of tbe 
decree-holders and, therefore, amounts to a 
specification of their shares. Tbe shares at 
that time were a three-fourths share. That has 
been advertised for sale and has now actually 
boon sold., The. order is^ tbereforek not open to 



Vot. 783 


INDIAN OASES 


681 


OHIBAUNJI LAL V. GANOA 8AHAI 

attack in this part. The right of the mort- 
gagee to put up the shares for sale is support- 
ed by the decisions of the Privy Coaocil in 
Been Dyal Lai v. Jugieep Narain Singh (1) 
and Suraj Band Eoer v. Shea Prasad Singh 
( 2 ). 

The other objeotions are against the order 
of the 15th July 1922. The hrst contention 
is that the debt must be proportionately re- 
duced because the father s share has been ex- 
empted. But the decree that is being exeout 
ed is the decree on the compromise and in 
that compromise the parties thereto undertook 
to discharge the whole debt and are liable for 
it. 

The next objection is, that one son' has died 
since the mortgage-decree was passed and, con- 
sequently, the share ought to be reduced from 
three-fourths to two-thirds. But the share 
that is liable is determined by the mortgage 
and after that it cannot be subject to lapse or 
reduction on account of the death of one of 
the oo-paroeners. 

Then, it is said that the Subordinate Judge 
has gone behind the decree in ordering the 
sale of the ijara interest. But the sale of the 
ijara interest lollows as a matter of course 
because it was subsequent to the mortgage 
which is being satisfied. 

The last objection was that the executing 
Court had no jurisdiction and that the execution 
ought to have been taken out in the Court of 
the Second Subordinate Judge and notin the 
Court of the Third Subordinate Judge, as was 
done in the previous execution. Whatever may 
have been done in the previous execution, there 
is no doubt that the present execution has been 
brought in the proper Court because it relates 
to a pargana which is within the jurisdiction 
of the Third Subordinate Judge. And the pre- 
vious execution case was transferred to the 
Court of the Third Subordinate Judge by the 
order of the District Judge to whom this par- 
gana had been assigned and therefore the pre- 
sent execution case was properly brought in 
that Court, 

(1) 8 0. 198; 1 0. L. a 49; 4 I. A. 847; 8 Sar. PO* 
J. 780; 8 Saih. P.O.J. i6S; 1 lad. Jar. 004, 1 Ind. Deo. 
fN. B.) 716, (P.O.). 

(3) 6 0 148; 6 I A. 88; 4 Bar. P. 0. J. 1; 8 Suth. P. 
0. J. 6R9; 4 0. L. B. 886; 8 Bhomo L. R. 848; 8 lad. 
Deo. (N. a). 700, (P. 0 ). 


These were all the objections that were 
raised and they must all be overruled. The 
appeals are dismissed with costs. 

Jwala Prasad, J.— I agree. 

2. K. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Sboond Civil No. 7 12 op 1923. 

February 22, 1924. 

Present Mr. Justice Ryves and Mr. Justice 
Mukerji. 

P. CHIRAUNJI LAL— Decrbe-Holdbb 
—Appellant 

versus 

QANQA 3AHAI and othprs — Judgment- 
Debtors -Respondents. 

Limitation Act (IK of Sc Ju I, Art. 188 (5)^ 
Execution of decree^ Affidavit as to incumbranceSf 
whether application to take step in-aid of execution. 

An affidavit filed by the deoree bolder to the effect 
that there are no inoumbraaoes on the proparty 
•ought to be sold in execution does not amount to 
an application to take a step- in- aid of exeoution 
within the meaning of Article Idi {6) of Soheda la I 
to the Limitation Aot, so as to extend limitation 
for the exeontion of the decree. 

QuUari Lai v Ram Bhajan, 63 Ind. Oaa. 116 ; 32 
0. 0. 75, distinguished. 

Exeoution Second Appeal from the decree of 
the District Judge of Meerut, dated the 18th 
January 1923. 

Mr. U, S. Bajpai, for the Appellant. 

Mr. S. N, Oupta, for the Respondents. 

JUDGMENT . — This is a second appeal in 
an exeoution case. The appellant is the 
decree holder. A petition to execute the 
decree was filed by him on the 1st of June 
1918. That was an application asking the 
Court to transfer the decree to the Collector 
as the property was ancestral property. The 
last application was filed on the 12th 
August 1921 and it was objected to on 
the ground that it was, on the face of it. 
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clearly barred by limitation. It is sought by 
the decree-holder to bring it within limitation 
on two grounds: (l) It is said that on the 24th 
September 1918 the decree-holder died an 
affidavit in the Court of the Collector to the 
effect that there were noinoumbtances on the 
property ; (2) The next circumstance is that 
on the ISth November 1918 the Court after 
considering the Tahsildar’s report and perhaps 
the affidavit, directed that the property should 
be sold in one lot« It appears from the order- 
sheet of the Collector’s Court that on the 9th 
August 19 1 8 the decree-holder was directed to 
ffle an affidavit to show whether there were 
any incumbrances or not on the property and 
the Tahsildar was asked to report if persons 
were willing to take the property on lease. 
It is argued that, on the 24th September 1918, 
when the affidavit was hied, there must have 
been an application made by the decree-holder 
to have the property sold. There was no 
written application ; that is admitted ; but we 
are asked to infer that there must have been 
an oral application to this effect. We find in the 
order-sheet that the 24th September was the 
date fixed fcr disposing of the matter and that 
on that date it was recorded that the decree- 
holder was not present. On the back of the 
affidavit, however, there is an endorsement of 
the Court directing that it should be filed. 
This is dated the 24th September 1918. It, 
therefore, seems clear that after the order had 
been written in the order-sheet this document 
was filed some time later on that date It 
seems to us impossible to hold that there 
must have been an oral application made 
when that affidavit was filed asking for the 
sale. The affidavit did nothing more than 
state that there was no incumbrance on the 
property and it was in answer to the usual 
direction of the Court before the final sale of 
the property whether it was possible to 
dispose of it otherwise. Stress has been laid 
on the case of Oulzari Lai v. Bam Bhajan (1) 
but the facts there are different. In that case 
there was an entry in the order-sheet showing 
that the decree* holder requested that the sale 
might proceed and it was held that this 
was evidence of an oral application. In this 
ease there is no such entry and we are unable 
to hold that any application was made on be- 

(1) 52 Ind. Gas. 116 ; 22 0. C. 76. 


half of the decree-holder. The result is that 
we dismiss this appeal with costs including in 
this Court fees on the higher scale, 
z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Miscellaneous Petition No. 40-B op 
1923. 

February 22, 1924. 

Present : — Mr. Kinkhede, A. J. C. 

WILAYAT ALI KHAN-^Applicant 
versus 

MAROTl AND another— Non-Applicant. 

Civil Procedure Code (Act V of 1908) b. ^i-^Redetnp. 
tion Buit--IfUereBt from date of Buit^Discretioti of 
smt— Damdupat, rule of, applicability of. 

Under seotion 84 of the Civil Prooedace Code a 
Court has a dlsoretion in a redemption snit to award 
interest from the date o! suit to the due date fixed 
for redemption even in oases whioh the rule of 
Damdupat applies at the date of suit. 

Narayan v. Nathmal, 86 Ind Cas. 275 ; (1922) A. 
I. K (N.) 150; 17 N. L. R. 200, followed. 

Application for amendment of decree in 
second Appeal No. 110-B of 1922 dated 20th 
April 1923, decided by Mr. Kotval, A. J. C. 

Mr. /. C. Ohosh, for the Applicant. 

Mr. M. B. Dixit, for the non-Applioanb. 

ORDER . — The only point to be considered 
in this petition is whether the decree fixing the 
price of redemption at Rs. 6,777-11-0 and pay- 
able on 20bh October 1923 is drawn up in 
accordance with the judgment of this Court. 
The operative part of the judgment whioh was 
passed by Mr. Kotval, A. J. C., on 20th 
April 1923, is as follows : — 

The decree of the lower Appellate Court is 
reversed and plaintiffs' claim decreed with 
costs throughout. The usual decree for 
preliminary decree for foreclosure in res- 
pect of Rs. 2,800 for principal and interest 
will be drawn up. I fix the 20th October 
1923 as the date on or before which the 
payment should be made.'' 
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I have worked out the details of the afore* 
said price of redemption. They are as fol- 
lows : — 

Es. 2,800, the amount of principal and interest 
due up to date of suit (6th July 
1920; after giving upEs. 182-5-0 
by which the interest exceed- 
ed the principal sum according 
to the rule of Damdupat, 

Es. 2,212, simple interest on Es. 2,800 at 
Es. 2 per cent, per mensem from 
date of suit to the due date 
fixed. 

Es. 274, plaintiffs* costs of first Court. 

Es. 240-11-0, Do of first appeal, 

Es. 251,. Do of second appeal. 


Total. Es. 6,777-11-0. 

The suit was dismissed by the first two 
Courts, but it was decreed in second appeal. 
In paragraph 7 of the plaint the plaintiffs had 
asked for a decree for Es. 2,800 and interest 
thereon at Es. 2 per cent, per mensem from 
date of suit to date of payment to be fixed by 
Court. It is argued on behalf of the defendants- 
applicants that as there is no express direc- 
tion in the judgment for calculating interest 
from date of suit to the duo date fixed, and, 
further, as no rate of interest is also specified, 
Mr. Kotval, A. J. 0., must bo deemed to have 
refused to award any interest pendente lite, 
Eeliance is placed in support of this contention 
upon the rule of Damdupat which restricts 
the interest claimable by plaintiffs to a sum 
equal to the principal sum only. It is contend- 
ed, further, that on the same principle the 
amount of the price of redemption must not be 
in excess of what is claimed subject to the rule 
of Damdupat as applied at the date of suit. 
On the other hand, the plaintiffs contend that 
the expressions “ the plaintiffs’ claim decreed 
with costs ” clearly import a conscious decision 
to grant to plaintiffs a decree for their entire 
claim including interest pendente lite. 

The defendants draw my attention to the 
following clause in the judgment : “ the usual 
preliminary decree for foreclosure in respect 
of Es. 2,800 for principal and interest will be 
drawn up.** Their learned Advocate interprets 
this clause to mean that the intention was 
to fix the price of redemption at Es. 2,800 
only, besides costs. The decree as drawn up 

T 


exactly fits in with the expression "the plaint- 
iffs* claim decreed with costs throughout 
and is in conflict with the other clause the 
usual preliminary decree, etc., will be drawn 
up.* If the word “interest” in the latter clause 
stands for “ interest before and after suit *' 
then the two clauses also are reconcilable. In 
view of the discretion vested in a Court by 
section 34 of the Civil Procedure Code in the 
matter of awarding interest after suit even in 
oases to which the rule of Damdupat applies 
at the date of suit, I am not prepared to hold 
that Mr. Kotval, A. J. C., did not intend to 
award any interest from date of suit to the 
due date fixed for redemption at the simple 
rate of interest at Rs. 2 per cent, per mensem. 
That such interest is allowable and allowed is 
clear from his own ruling in tiarayan Vi 
Nathmal (1). Viewing the decree in this 
light, I do not see any variance between it and 
the judgment. 

The application for amendment, therefore, 
stands dismissed with coats. I allow Rs. 30 as 
Counsel’s fee. 

G. R. D. Application dismissed. 

(1) 66 Ind. Om. 375 ; 17 N.- L. R. 300 ; 11922) 
A. 1. R. (N.) 166. 


ALLAHABAD HIGH COURT. 

. Second Civil Appeal No. 1448 of 1922. 

February 16, 1924. 

Present : — Mr. Justice Mukerji. 

Musammat DURGA KUNWAE — Plaintiff 
—Appellant 

versus 

Musammat CHUNNA KUNWAE AND 
OTHERS— Defendants —Respondents. 

Transfer of Property Act UP o/1883) Ch. /I— 
Family arrangement, coiistmction of Life estate and 
remainder over in favour of living persons, validity of 
^Ltmttation Act JX of 1908) Uch. I. Art UOSuit 
by remainderman to recover possession of property 
alienated by life tenant -Limitation, commencement of 
^ Appeal-^ AHeraiuitive view. whetJwr can be pui 
forward. 

By an arrangemoab entered into between a Hindu 
widow and the next reveraioner of her huabaud it 
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WAi agreed that the latter sboald remaia in poeaes. 
aion of oeetaio property aa traatee for the 'widow dur- 
ing his lifetimef without power of alienation and that 
the widsw should receive a certain sum as mainten- 
ance. It was further provided thatt after the rever- 
sioner's death, the property should go to bis sons, if 
any should aurvivet and in default of sons it should 
go to the widow. The reversioner made an alien, 
ation during his lifetime, and after his death the 
widow brought a suit for possession of the property 
against the transferees of the reversioner's transferee 
deBoribing the reversioner aa a trustee and stating 
that the cause of action had accrued to her on the 
death of the reversioner. The trial Court dismissed 
the suit as time-barred. In appeal the widow urged 
that the reversioner was only a life-tenant and as 
the widow was not entitled to possession^ till his 
death, limitation began to run only from hia death ; 

ne2df (1) that the arrangement entered into bet- 
ween the widow and the reversioner was perfectly 
legal and did not offend against any of the provisions 
of Chapter II of the Transfer of Property Act ; 

(2) that the reversioner being merely a life-tenant, 
the widow's right to claim possession accrued on his 
death and limitation began to run from the date 
of hie death ; 

(s) that the widow was entitled to put forward 
an alternative view of bet case before the Appellate 
Court aa it was baled on the allegations which 
were contained in the plaint. 

Balmakundv. Dalu, 95 A.i98 ; A. W. N. (1003) 
112 (F. B.), lUhi Khan v. Sher AU Khan, 26 A. 881, 
Syedani Wahumda Khatun Chmdhurani v. Mahomed 
Elahahad Khan Pani, 23 Ind. Oaa. 882 ; 17 0. W. 
N. 427 (P. 0 ), Badha Mohan Mundul v. Jadoomonee 
Dossee, 23 W. R. 869 ; 3 gar. P. G. J. 482, referred to. 

Second appeal from the decree of District 
Judge of Farrukhabad, dated the 20th of May 
1922. 

Mr. Baleshwari Prasad, for the Appellant. • 

Messrs. X, N. Katju and A, P, Duhe, for 
the Respondents. 

JUDGMENT. — The plaintiff in the Court 
of first instance is the appellant here. She 
brought this suit for recovery of certain 
property on the following allegations. Raj 
Bahadur and Kunwar Bahadur were two first 
paternal cousins. Raj Bahadur was the sole 
owner of the property in dispute. In the life 
time of Raj Bahadur there was a litigation 
between him anA* Kunwar Bahadur in which 
Eunwar Bahadur lost. On the death of Raj 
Bahadur, however, Kunwar Bahadur again laid 
claim to his property. The dispute was refer- 
red to three arbitrators on the 15th of August 
1895 and they made an award the next day. 
(This is a registered document and a copy of 
which Is on the record). By this document 


Kunwar Bahadur was to remain in possession 
of the property as a trustee for the plaintiff 
and was to pay her a oortain amount of main- 
tenanoe. On the death of Kunwar Bahadur the 
plaintifi became entitled to the possession of 
the property. But in his life-time, Kunwar 
Bahadur made a transfer and his transferees 
made further transfers. The widow of 
Kunwar Bahadur and the present holders 
of the property are the defendants in the 
suit. 

Bobh the Courts below dismissed the suit 
on the ground of limitation. The learned 
Munsif decided certain other points raised by 
the defendants but the learned District Judge 
did not enter into those matters. The lower 
Appellate Court held that either Kunwar 
Bahadur was a full owner or was a trustee as 
is stated by the plaintiff herself. In either 
view, the alienation having taken place so far 
back as in 1897, the suit could not bo treated 
as being 'within time. 

In this Court it has been urged that, under 
the terms of the award, the right to recover 
actual possession accrued to Musammat 
Durga Kunwar, the appellant, only after the 
death of Kunwar Bahadur and that the suit 
was not barred by time. It is common ground 
that Kunwar Bahadur died on the Slst of 
May 1916. 

The learned Counsel appearing for some of 
the respondents has urged that to allow 
the appellant to argue this point would be 
to allow her bo set up a new case altogether. 
He has cited several cases but I do not pro- 
pose to notice all of them, for the simple 
reason that each of these oases was decided on 
its own facts. In the case of llahi Khan v. 
Sher AH Khan (1), two sets of plaintiffs 
brought a suit for recovery of their respective 
shares in a house by means of partition. It 
was found that one of the defendants and one 
set of the plaintiffs had been out of possession. 
The set of plaintiffs who were found to bo in 
possession asked that their share should be 
augmented by reason of the fact that the 
other parties to the suit had lost their share by 
adverse possession on the part of the co-owners. 
It was held that this was a new case and 
it oould nob be urged. The Full Bench case 

(1) 26 A. 881. 
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of Balmakund v. Dalu (2), was distinguished. 
The Privy Oounoil case of Syeclani Mahomeda 
Khaiun> Chotvdhurani v. Mahomad Elahabad 
Khan Pani (3), is also distinguishable. In 
that case a lady claimed the setting aside of a 
deed of gift and asked for an account in res 
pect of the profits of the entire property 
covered by the gift. It appears that she was 
going on a pilgrimage and, before doing so, she 
transferred the entire propery to her nephew 
by way of a gift and the nephew executed an 
agreement that, in case she came back alive, he 
would give her one-quarter of the income from 
the property. The plaintiff’s suit for the 
setting aside of the gift failed. Then she said 
that she ought to get at least one -quarter of 
the income from the property. Their Lord- 
ships of the Privy Council said that the 
general issue as to whether tiie defendant was 
liable to render an account of the entire 
property did not cover the case for rendition 
of account in respect of the quarter share. 
This case also is quite distinguishable. 

For the appellant the case of Badha Mohan 
Mundul V. Jadoomonee Dussee (4), decided by 
their Lordships of the Privy Council, has been 
cited. In that case a lady sued for possession 
of certain property as an heir to her late hus- 
band. It was found that the property was an 
endowed one but her husband was one of the 
Shebaits. It was found that even if she could 
not succeed as an heiress she could certainly 
succeed as a Shebait, on succession to that 
title on the death of her husband. She was 
allowed to succeed on the latter title. In the 
Full Bench case of Balmakund v. Dalu^ the 
plaintiff brought a suit for recovery of prop- 
erty on the ground that he had leased it out 
to the defendant. The lease was not proved, 
then^the plaintiff asked to be allowed to suc- 
ceed on the ground of his title to it. It was 
held that he was entitled to succeed. It will 
thus be seen that each case must be decided 
on its own facts. In the case before me, the 
plaintiff set up specifically her title and her 
right to possession under the award. The 
only point on which she differs from her alle- 
gations made in the plaint is this. In tho 
plaint she said that the position of Kunwar 
Bahadur was that of a trustee for herself. 

(fl) 96 A. 498; A. W. N. (1903) 119, (F. B.). 

(U) 98 Ind. Gaa. 889; 17 0. W. N. 197, (P. C.). 

(4) 98,W. R. 869 ; 8 Bar. P. 0. J. 489. ^ 


Now her learned Counsel urges that Kunwar 
Bahadur had only a life interest in the prop- 
erty and no more. Can we then say that 
tho plaintiff is really so changing lier case 
that it would be a just and proper act to estop 
her from urging what were the positions of 
the respective parties under the award. Con- 
struction of a document is not an easy matter. 
Eminent Judges have taken different views 
of the same document. Examples need 
not be quoted. The plaintiff is a woman 
who probably does not even know the 
characters in which the award is drawn 
up. 8he was acting only on legal advice 
in saying that the position of Kunwar 
Bahadur was that of a trustee. Under the 
advice of other Counsel she is now saying that 
under the same award Kunwar Bahadur’s 
position was that of a life tenant only. She 
distinctly based her claim on the award and 
she distinctly stated that her cause of action 
arose on the death of Kunwar Bahadur. She 
is not altering or amending any of these alle- 
gations. In my opinion, the plaintiff is entitled 
to urge tho new view and it is open to this 
Court to look into tho award and to find for 
itself what were tho legal positions of the 
parties to the award. 

The award has been read out more than 
once and it has been commented upon. It 
appears that several cases were instituted by 
the appellant and Kunwar Bahadur against 
each other, on tho death of Ba] Bahadur, the 
husband of tho appellant. Tho arbitrators 
decided that these cases should bo withdrawn. 
They said that Durga Kunwar should have 
possession over tho moveables; that her name 
should bo recorded in the revenue papers, and 
that she should got a substantial amount of 
maintenance, namely, Es. 800 and odd a year. 
The arbitrators decided that Kunwar Bahadur 
was to be in possession and to manage the prop- 
erty but must not have any power of alien- 
ation. This is very important. They further 
decided that on the death of Kunwar Bahadur 
if any son survived him that son should get the 
property, and in default of the son, the proper- 
ty should go to the two widows, namely, the 
appellant and the widow of Kunwar Bahadur 
in equal shares. Whether wo regard the 
award as the handy work of the three arbitra- 
tors or as an agrotment between the two 
claimants, there can be no two opinions about 
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its binding character. If Durga Eunwar's 
statement in the plaint be true that there 
was a litigation between Raj Bahadur and 
Eunwar Bahadur in respect of this property 
and Eunwar Bahadur lost, the property in 
suit was the absolute property of Raj Baba* 
dur and Durga Eunwar was the only heir. 
Eunwar Bahadur would be the reversioner. 
The reversioner and the life owner Durga 
Eunwar could certainly agree between them- 
selves as to how the property was to be enjoy- 
ed, The only limitations to their agreement 
were those that are imposed by the provisions 
of Chapter 11 of the Transfer of Property Act. 
1 have carefully examined the award and 1 
do not find that any of the provisions of 
Chapter 11 of the Transfer ot Property Act 
have been contravened, it was open to the 
parties or the arbitrators to decide that Eun- 
war Bahadur would have a life interest and 
that on this death the property would go to 
his son, if one; survived him, and in default it 
would go to the persons living at the death of 
Eunwar Bahadur. This was perfectly a legal 
arrangement. It was distinctly stated in that 
award that, so long as Durga Eunwar got her 
maintenance, she had no right to have the 
arrangement set aside. The mere fact that 
Eunwar Bahadur sold the property could not 
give her any right to bring a suit for setting 
aside the award and recovery of possession. 
Even if she could bring such a suit, there 
was no bar to her suing now on the death 
of Eunwar Bahadur. The cause of action 
for the suit arose on the death of Eunwar 
Bahadur and not earlier. It will, however, 
be a matter to see whether Durga Eunwar is 
entitled to the entire property or to only half 
the property, the other half going to respon- 
dent No. 1, Chunna Eunwar, the widow of 
Eunwar Bahadur. 

Such being my opinion the appeal succeeds. 
I set aside the decree of the Court below 
which was on the preliminary point of limi- 
tation. I remand the appeal under O. XLI, 
r. 23, Civil Procedure Code, to the Court below 
with the direction that it will re-enter it on 
the register and dispose of it according to law. 
Costs here and hitherto will abide the result. 

z. K Appeal remanded. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Miscellaneous Judicial Case 

No. 12 OP 1923. 

November 30, 1923, 

Present : — Mr. Prideaux, A. J. C. 

MAROTI EUNBI— Applicant 
versus 

BAPUJI AND OTHEBS-- Non- Applicants. 

Landlord and tenant^Tenancy o/ fractional share 
of ficldt validity of. 

There oao be no tenancy in respect of a fractional 
share of a field or fields not defined by metes and 
bounds and a suit for joint possession of an undivid- 
ed share in a field on the basis of a lease does not lie. 

Case-law disoussed. 

Application for review of decree in Second 
Appeal No. 352 of 1919 dated 20bh December 
1922, decided by Additional Judicial Commis- 
sioner. 

Mr. D. r. Mangalmurtit for tho Appellants. 

Sir Bipin Krishna Bose and Mr. Chitale, 
for the Respondents. 

The facts of the case will appear from the 
following judgment of the learned Additional 
Judicial Commissiouer delivered in the appeal, 
namely : — 

The appellant was the plaintiff and sued in 
the Court of the 2nd Munsif, Arvi, for joint 
possession of a third share of certain sir fields 
situated at mouza Ehambit on the ground that 
defendants Nos. 1 and 2 leased an undivided 
one-third land to him in perpetuity. Both 
Courts have held, on the authority of Sumera 
V. Pemchand (1), that such a suit does nob lie 
and dismissed the claim. In that case it was 
held that, under the Central Provinces Ten- 
ancy Act, there can bo no tenancy in respect of 
a fractional share of a field or fields not defined 
by metes and bounds. I am referred to 
Nilkanth v. Bhagwant (2). That case does 
not seem to me to be applicable. The appel- 
lant has applied asking that if, in the opinion 
of this Court, the relief prayed by him cannot 
be granted, he prays that permission bo grant- 
ed to him for amending his plaint by adding 
a prayer that defendants be made to partition 
the fields in dispute and demaroate the one- 
third that is leased to him and to put him in 
possessicn of it. I see no reason to grant this 

(1) 44 Ind. Oafl. 846 ; 14 N. L. B. 62. 

(2) 42 iBd. Oas. 270 ; 18 N. Ii. B. 176* 
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prayer. The case had proceeded ex parte 
against the defendant and to allow this 
amendment would be to change the nature of 
the suit. There is no doubt that, under the 
authority quoted in Sumer a v. Pemchand (1), 
the case has been rightly decided. This 
appeal fails and is dismissed with costs. 

ORDER. -I have had this case re-argued 
and am exactly of the same opinion as I was 
before. It is certain that the applicant is not 
suing as a proprietor or a part-proprietor. It 
is equally certain that his claim for joint po8< 
session of a one-third of the sir holds in suit 
is based on his position as a tenant. The 
conclusion come to in Sumera v. Pemchand 
(l) finds echo in other cases under the Bengal 
Tenancy Act, where the language in substance 
is the same with reference to a bolding. In 
Baidya Nath De Sarkar v. Sheikh Him (3) 
it was hold that the term “ holding ” as used 
in section 30 of the Bengal Tenancy Act 
means an entire holding and in Uaribole 
Brohmo v. Tasimuddin Mondul (4) it was laid 
down that an undivided share of lands compris- 
ing a holding does not fall within the defini- 
tion of a bolding given in the Bengal Tenancy 
Act. Another case in point is Ilari Char an 
Bose V. Bmjit Singh (6) It cannot be 
said that what plaintiff claims in the present 
suit is a bolding. It seems to me that the 
case of Sumera v. Pemchand (1), above refer- 
red to, does apply, and is an effective answer 
to the plaintiff’s case laid. 

I again see no reason for granting permission 
for amending the plaint by the addition 
of a prayer for partition of the field, 
and to demarcate the one-third said to have 
been leased to the plaintiff. The lease itself 
contains the extraordinary provision that the 
lessor reserved the occupancy rights in the sir, 
I see no reason to change or alter my judg- 
ment of the 20th December last. 

I dismiss this application of review. The 
applicant will pay his own and the non- 
applicants’ costs. I fix Bs. 60 as pleader’s 
fees. 

G. B. D. Application dismissed, 

(3) a 0. W. N. 44; 25 G. 017 ; 18 Ind. Deo (N. S ) 
697. 

(4) a 0. W. N. 680. 

(6) as a 917 n. ; 10. W. N. 6ai ; 18 Ind. Deo. 
(N. SO 598. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1551 of 1922. 

February 18, 1924. 

Present:— Mr. Justice Daniels. 
BALKARAN LAL and others— Plaintiffs 
—Appellants 
versus 

MALIK NAMDAR and another— 
Defendants— Respondents. 

Civil Procedure Code {Act V (] 1908), &. 63* 0. Xi J, 
f, 4— Hfjidoo Law~^ Joint family'- Nephew taking pro- 
petty by survivorship, whether liable as legal represent- 
ative -^Appeal by one of several plaintiff s— Other 
plaintiff St whether necessary parties. 

A plaintiff professing to appeal under O. XLI, 
r. 4 of the Civil Prooeduro Code, is not entitled to 
prooeed with his appeal without making the other 
plaintiffs parties thereto as respondents 

BalarafnPal v Karvysha Majhi, 63 Ind. Oas. 548; 
Ambtka Prasad w. Jhinak Singh, 171 Ind. Gas. 831 ; 
46 A. 286 ; 21 A. L. J. 91 ; (1928) A. I. R (A) 211, 
followed. 

It Is only in the oasa of a son or orher desoendant 
that a person takfng property by survivorship can be 
joined as a legal representative under seotion 63 of 
the Civil Prooeduro Code. The seotion does not apply 
to the oaae of a nephew suooeeding by survivorship. 

Jaggannath Singh v. Moti Lai, 73 Ind. Cas. 958 ; 
45 A 455 ; 21 A. L. J 358 ; (1928) A. I. B. (A) 589, 
followed. 

Second appeal from the decree of the 
Second Additional Judge of Gorakhpur, dated 
the 5th of May, 1922. 

Messrs, Jang Bahadur Lai and Shiva 
Prasad Sinha, for the Appellants. 

Mr. S. D. Sinha, for the Respondents. 

JUDGMENT. — The relationship of the 
parties to this suit would appear from the 
following pedigree : — 

Kesbri Natain 

J 


Zallm Singh, Beghublr Bahai 
died without I 

issae I 


Daljlt Lai, Balkaran Lai, Kamla Prasad, 
Hespondent 3 Plaintiff 1 Plaintiff 3. 


Basdeo Lai, Basant Lai, Sant Baksh, Sahdeo, 
Plaintiffs Plaintiff 4 Plaintiff 6 Plaintiff 6 
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Daljit Lai and Zallm Singh mortgaged the 
suit property in year 1898 to the defendant 
Malik Namdar. Malik Namdar aubsequontly 
brought a suit on his mortgage impleading the 
mortgagors and Daljit Lai s son Basdeo Lab 
The suit was compromised and resulted in a 
decree for sale of the property. This decree 
was made absolute in the year 1912 in pro- 
ceedings to which the principal appellant 
Kamla Prasad was also a party as was also the 
first appellant Balkaran Lai. The plaintiffs 
in the suit out of which this appeal arises 
were, — 

(a) Daljit Lai and his son Basdeo Lai, 

{b) Balkaran Lai and his three sons, and 

(c) Kamla Prasad. 

Their claim is to recover the property on 
the ground that the decree absolute for sale 
obtained hy Malick Namdar in 1912 is not 
binding on them, the property being joint 
family property which was mortgaged with- 
out legal necessity. 

The learned Subordinate Judge held that 
there ^as legal necessity for the sale and dis- 
missed the suit on this ground. Kamla 
Prasad alone appealed but stated in his 
memorandum of appeal that he was appealing 
on behalf of all the plaintiffs under O. XLI, 
r. 4:. The learned Additional Judge has dismiss- 
ed the appeal on two grounds; first, that 
Kamla Prasad was bound by the final decree 
of 1912 to which he was a party, and second, 
that he was not entitled to appeal on behalf of 
the other plaintiffs. 

Before dealing with the other points I may 
note that the view was expressed by two 
Judges of this Court in Amhika Prasad v. 
Jhinak Singh (1) that a plaintiff professing to 
appeal under O. KLI, r. 4 is not entitled to 
proceed with his appeal without making the 
other plaintiffs parties thereto as respondents. 
The passage is on page 289. The learned 
Judges say, 

“The objection is sufficiently met by another 
case, that of Balaram PaL v. Kanysha Majhi 
(2). This case seems to us to be absolute- 
ly in point. It was laid down there that 
where one of several plaintiffs prefers 
an appeal in which the other plaintiffs 
are also interested, r. 4 of O. XLI of the 

(1) 7L lad. Gas. 821; 46 A. 286; 21 A. L. J. 915; 
(1926) A. 1. B. (A) 211. 

(2) 68 lad. Gas. 643. 


Code of Civil Procedure does not authorise 
him to proceed with the appeal without mak- 
ing the other plaintiffs parties thereto.** 

In this view it does not appear what loous 
standi the remaining plaintiffs have to appeal 
to this Court against a decree to which they 
were not parties. In his appeal to the Court 
below Kamla Prasad joined no one as a res- 
pondent except the defendants Malik Namdar 
and Daljit Lai. 

In answer to the first finding of the learned 
Judge it is argued on behalf of Kamla Prasad 
that he must have been joined in the appeal 
in his capacity of a member of the joint family 
as legal representative of Zalim »Singh. I have 
not been referred to any judgment to show 
how he came to be joined, but as Zalim Singh 
had died before the final decree was passed it 
may be taken as probable that this was correct. 
It is, therefore, urged that it was not open to 
him to urge any plea which Zalim Singh 
himself could not have urged, and Zalim 
Singh being one of the original mortgagors 
could not have pleaded that the mortgage 
was without legal necessity. It was, however, 
open to Kamla Prasad to plead that he was 
not the legal representative of Zalim Singh 
and that the decree was not binding on him 
as he claimed under an independent title. It 
is only in the case of a son or other descend- 
ant that a person taking property by 
survivorship can be joined as a legal represen- 
tative under section 53 of the Code of Civil 
Procedure and it has recently been held by a 
Bench of this Court that the section does not 
apply to a nephew. [Jagannath Singh v. 
Moti Lai (3)], Kamla Prasad was the nephew 
of one of the mortgagors and the brother of the 
other. It appears to me, therefore, that it was 
open to him to plead that he held under an 
independent title and could not be joined as a 
party in the proceedings for preparation of the 
final decree. Not having done so he must be 
held to be bound by the decree. If he was 
bound by the decree he was not entitled to 
appeal from it under O. XLI, r. 4 on behalf 
of plaintiffs who were not parties to the 
decree, e.p., Sant Bakhsh and Sahdeo, while 
those who were parties are equally bound by 
it. In this view, the decree of the (Jourti below 
is correct and I accordingly dismiss the appeal 
with costs. 

Z. E. 


Appeal dismissed. 
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NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Appeal No. 370-B op 1922. 

February 25, 1924. 

Present : — Mr. Kinkhede, A. J. C. 

‘BAN I—Defendant-- Appellant 
versus, 

NAR300 AND ANOTHER— Plaintiffs — 
Responbnts. 

Exectition of decree^ Duty of executing Oourt-^Con- 
struction of decree-- Hindu Law-^Widow, alienation by 
—Be-marriage of widow— Reversioner, possession taken 
by — Alienation held to be without necessity^ Mesne pro- 
fits righ , to. 

An executing Ooutt has only to interpret the de- 
oree under execution. It cannot go behind it or in- 
terpret it in a manner wholly repugnant to the tenor 
of the judgment on which it U based. 

Plaintiff obtained a lease from a Hindu widow for 
a certain number of years. On the re marriage of the 
widow defendant, who was the next reversioner, got 
into possession of the land. In a suit by the plaintiff 
to recover possession it was held that the lease was 
not for necessity and was not binding on the defend- 
ant and that the latter was, therefore, entitled to 
possession <of the land. It was, however, further 
directed that the defendant must pay*to the plaintiff 
a certain sum of money which had been found to 
have been binding on the property 

Heldf that under the decree defendant was entitled 
to continue in possession of the property and was 
also entitled to mesne profits, and plaintiff was not 
entitled to mesne profits of the land but was only en- 
titled to the sum of money found by the Court to 
have been binding on the property. 

Appeal against tho decree of Let Additional 
District Judge, Akola, in Civil Appeal No. 640 
of 1921, dated Srd July 1922. 

Mr. M. B, Niyogi, for the Appellant. 

Mr, W, B. Puranik, for the Respondents. 

JUDGMENT. — One Narain was the last 
male holder of Survey No. 38, area 10 acres 30 
gunthaSt rent Rs. 22 of mouza Karla. He died 
in the rainy season of 1918 after sowing tho 
crops: on‘29th November 1918, which was soon 
after his death, the held was leased to plaintiffs 
by his widow Saru for 35 years in consideration 
of Rs. I,5u0 out of which Rs. 1,063-8-6 were 
paid to Narain’s creditors. The widow re-mar- 
ried in April or May 1919 and the defendant, 
who is Narain's sister, became entitled to im- 
mediate possession of the property as a rever- 
sionary heir to the estate of Narain. Bani 
accordingly entered into possession of the land 
in July 1919. The plaintiffs, therefore, sued to 


recover back possession of tho land for the 
term of the lease. This suit was instituted on 
12th September 1919. The defence was that 
Saru was not justified in alienating the property 
and that the transfer by lease could not enure 
beyond her lifetime, and that, she was willing 
to pay Rs. 819-1-6 to plaintiffs on account of tho 
consideration necessary which was utilized 
towards the liquidation of Narain’s debts. This 
offer was made on 20th April 1920. 

The first Court hold that, inasmuch as tho 
consideration of the lease partly utilized in 
payment of the debts of Narain, the lease 
was binding as against the reversioner. The 
first Court thought that for that part 
of the consideration which consisted of 
Rs. 1,053 8-6 the lease must be held for the 
reduced term of 20 years. The plaintiffs accord- 
ingly got a decree in the following terms: — • 

“ That the defendants do put plaintiff in 
possession of tho field till 1941 A. D. or 
if he claims mono profits for these two 
years then till 1939 A. D. when he shall 
deliver possession thereof to defendant 
No. 1.” 

Against this decree, dated 19th March 1921 , 
defendant No. 1 filed an appeal to Additional 
District Judge on 16th June 1921 and urged 
following grounds: — 

1. That the lower Court should not have 
awarded possession to the plaintiffs, but 
only put the defendants on terms, if 
necessary. 

2. That the lower Court has erred in law 
in awarding possession as a lessee to the 
plaintiffs to tho prejudice of tho rights of 
the appellant. 

3. That the lower Court should have re- 
tained possession of the appellant as 
owner thereof. 

4. That the lower Court should not have 
awarded mesne profits to the plaintiffs, 
and it has also not arrived at the correct 
amount, but should have fixed it at the 
estimate given by the appellant. 

The plaintiffs filed the following cross-objec- 
tions on 2nd August 1921 : — 

1. That the learned Munsif should have 
decreed possession to the respondents 
Nos. 1 and 2 (plaintiffs) for the full term of 
their lease, viz., 35 yearsi and should not 
have reduced the term to 20 years. 



640 


INDIAN OASBS 


[1934 


BANI t;. NARSOO 

3. That the learned Muusif should have held 
the plaintiffs' lease to be for adequate 
oonsideration and for full value. 

Eaoh party was thus dissatisded with the 
decree as given by the first Court and each 
desired its reversal so that they or she may 
get the right to possess the land declared in 
their or her own favour. The appeal was 
heard on 24th August 1921 and the judg- 
ment was delivered on 29th August 1921 by 
E. S. S. B. Chitnavis I may reproduce a few 
passages from it : 

In the present case no attempt is made 
by plaintiffs to prove the necessity for 
Mt. Saru to enter into this transaction of 
lease. . . There is no evidence that 
the creditors had pressed Saru for those 
debts. Narain died before he gathered 
the harvest. There is no evidence given, 
as to what Saru did with the produce of 
the year 1918-19. The very fact that 
she remarried within six months of the 
execution of the deed of lease shows that 
she did not care to find if the transaction 
would be prudent and beneficial. As a 
matter of fact, the lower Court has found 
that the lease for 35 years was not justi- 
fied at all in view of the letting value of 
the land. On these findings of the 
lower Court the only course open to it 
was either to set aside the lease asking 
the defendant to refund the amount in 
respect of which legal necessity was 
established or to uphold the lease as it 
is. It was not in the power of the Court 
to grant a new lease on the original 
trunk." 

The plaintiffs’ contention before the lower 
Appellate Court was that the transaction 
should not be set aside as the major portion of 
the oonsideration is justified by legal necessity. 
The lower Appellate Court finds that ** the 
present lease appears to be purely imprudent 
and is not justified at all. It was, so to say, a 
reckless transaction. . . She did not care to 
see if the transaction was proper and fair. 
1 hold that the transaction is not justified by 
necessity, that it was imprudent and not bind- 
ing on the appellant. Mt. Bani is, however, 
bound to refund to plaintiffs-respondents the 
sum of Es. 1,053*8-6 which the latter have 
paid to Narain’s creditors as she is benifitted 
to that extent." The lower Appellate Court, 


therefore, set a«de the decree for possession 
and on 29th August 1921 passed a money-decree 
in lieu thereof for payment of Es. 1,053-8-6 
within two months and directed delivery of 
possession in the event of non-payment of the 
amount in time. 

The plaintiffs were not satisfied with this 
and, therefore, came up to this Court in second 
appeal No. 10-B of 1922, but their appeal 
was dismissed under O. XLT, r. 11, Civil 
Procedure Code, on 11th April 1922. An 
application for review of judgment was also 
made but was withdrawn on I9tb December 
1922. 

Instead of waiting for the confirmation 
of the decree dated 19th March 1921 of the 
first Court in appeal, the plaintiffs, on 22nd 
March 1921, applied for possession of the field 
until 1924 and got possession on 6th April 
1921. The appeal of the defendant No. 1 was 
successful and she deposited the amount into 
Court on 19th September 1921 and on 6th 
October 1921 possession of 'the land with 
crops thereon were delivered to her. The 
Court, after fixing the value of the crops at 
Es. 950, decided on 6th November 1921 that 
defendant No. 1 was entitled to the value of 
the crops. Possession of the land with crops 
was redelivered to defendant No. 1 on 
6th November 1921. 

Against this order dated 5th November 1921 
an appeal was preferred by the plaintiffs and it 
was held that the crops were the property of 
plaintiffs, and defendant No. 1 had no right to 
them. The present appeal by defendant No. 1 
is against this order on the execution side. 
The order has the force of a decree and hence 
second appeal lies. The decision of this appeal 
binges upon the right interpretation of the judg- 
ment and decree passed by the Appellate Court 
on 29tb August 1921. The lower Appellate 
Court thinks that in the Appellate Court eaoh 
party had partially succeeded. That the Appel- 
late decree involved clear implication a recog- 
nition of the plaintiff’s right to possession till 
payment of Es. 1,063-8-6 to them. It decreed 
defendant No. 1 to deliver possession because 
she was at date of suit in possession. From the 
order for delivery of possession it did not, there- 
fore, follow that the Appellate Court recogniz- 
ed as lawful the defendant’s possession until 
payment of the amount. The oonolusion 
arrived at was that ’plaintiffs were entitled to 
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remain in possession until defendant No. 1 paid 
or tendered the amount of Bs. 1,053-8-6 and 
that defendant No. 1 had no right to demand 
or take possession before suoh payment. 

In my opinion, the lower Appellate Court 
has not oorreotly interpreted the judgment 
and decree dat^ 29th August 1921. The 
decree and the judgment, instead of affirming 
the plaintiffs’ right to possession negatives it in 
very strong terms. The following observations 
in particular in the judgment of B S. S. B. 
Ohitnavis, Additional District Judge will 
clearly show that, in the opinion of the learned 
Additional District Judge, the lease was * pure- 
ly imprudent ** and “ not justified at all.** “ It 
was, so to say, reckless transaction.” The 
widow did not care to see if the transaction 
was proper and fair. . . • the transaction 

is not justified . by necessity. ... it was 
imprudent and not binding on the appellant. 
Mt. Bani is, however, bound to refund to 
plaintiff s-respondents the sum of Bs. 1,053-8 6. 
. • . . as she is benefited to that extent.** 

These extracts leave no doubt as to the 
meaning of the adjudication givep by the Ap- 
pellate Court on 29th August 1921. In face of 
this strong and vehement condemnation of the 
lease, it cannot be contended for a moment 
that that Court did think of affirming the 
right of the lessee to retain possession of the 
land for the term of the lease or even for a 
shorter term on until payment of the amount 
by the reversioner. It declared that the 
lease is not binding on the reversioner. The 
effect of this declaration was to hold that the 
lease gave the lessee no right to possess the land 
beyond the widow*s lifetime (here beyond the 
date of her civil death by remarriage) and 
affirmed the right of the next reversioner to 
immediate possession on suoh death. This 
contingency happened in April or May 1919. 
That judgment nowhere says that the defend- 
ant Bani’s act of entering into possession 
was unlawful and that, therefore, she must 
vacate, but it has simply held that before 
ordering her to vacate, she should ^ given a 
chance to pay up the amount which formed 
the valid consideration of the lease. The 
whole tenor of the judgment is from one end 
to the other a negation of the rights created 
under the lease. The direction of the Court 
to defendant No. 1 to reimburse plaintiff with 
the amount of the debts paid out of the con- 
1 0—81 


sideration of the lease, is not a direction in- 
tended to enforce the terms of the lease but 
only a recognition of the equity which a re- 
versioner suing to recover back alienated lands 
is usually ordered to do to the transferee who 
was out of pocket and whose transfer is ad- 
judged null and void or is set aside. That the 
Judge looked upon this equity in favour of the 
plaintiffs-respondents Nos. 1 and 2 as nothing 
higher than one entitling them to a money 
claim is clear from the use of the expression 

money«deoree granted to them ’* at the end 
of the judgment. 

Under these circumstances, there is no 
scope for any other interpretation being put on 
the judgment and decree. The executing Court 
has only to interpret the decree. It cannot 
go behind it or interpret it in a manner wholly 
repugnant to the tenor of the judgment on 
which it is based. The mere fact that, in view 
of the recent Privy Council decision in Bjn- 
wari Lai v. Mahesh (l\ there was scope for 
holding that the possession of the alienee could 
be treated as perfectly lawful is no ground for 
putting that construction upon the judgment 
and decree which proceeded upon the very 
negation of such a view. If the matter had 
to be decided apart from and independently of 
the decision already arrived at on 29th August 
1921 and not as an executing Court, I dare 
say there is much force in what the 
lower Appellate Court Mr. D. K. Kolatkar, 
Additional District Judge) has written, but I 
am not prepared to accept his view as correct 
in preference to the view already taken on 29th 
August 1921, which is nothing short of an en- 
tire condemnation of the lease as being not 
binding against defendant No. 1. The parties 
are conclusively bound by it on the principle of 
res judicata and they cannot reagitate it on 
the execution side. 

I, therefore, hold that the decree, dated 29th 
August 1921, while reversing the decree ol the 
first Court at the instance of the defendant No.l 
did not intend to affirm the alinee’s right to 
possession at all but, on the contrary, negatived 
it, and affirmed the reversionary heir’s right to 
immediate possession and that the direction 
in the decree for payment of Bs. 1,058 8-6 

(l) 49 lad. Oag. 640; 41 A. 68 at p. 68; 91 O. 0. 988; 
29 0. W. N. 677; 6 O. L. J. 168; (1919) M. W. N. 490 
46 I. A. 984, (P. 0.). 
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'within two monthsi did not in any way qualif'y 
her right to such possession. The further 
direction for delivery of possession in default 
of payment was only in the nature of a for- 
feiture clause for enforcement of timely pay> 
ment, or a provision for a contingency which 
might have never happened in this case. It 
could not and did not in any way put the alien- 
ee’s rights on a higher footing than it could 
otherwise have been. Looked upon as a for- 
feiture clause it was liable to be relieved 
against and the time hxed for payment extend- 
ed. It could never have been the intention 
of the Oourt passing the decree to award 
possession of the land for the full term of 35 
years for failure to pay within two months. 

In the view I take of the decree, dated 29tfa 
August 1921,1 think, the lower Appellate Court 
was bound to hold that the plaintiffs were not 
entitled to the crops. Their right to the land 
being negatived they had no right to raise and 
enjoy its usufruct as against the defendant No. 

1 who was declared to be the rightful owner 
thereof. I, therefore, declare that the appel- 
lant Bani (defendant No. 1) is entitled to the 
sum of Bs. 950 which has by agreement of 
I)artieB been fixed at the value of the crops 
raised by the plaintiffs. 

The appeal succeeds and it is allowed with 
costs. Costs in lower Courts will be paid by 
the plaintiffs. Pleader’s fee Bs. 16. 
z. K. Appeal allowed, 

ALLAHABAD HIGH COURT. 

First Appeal No. 96 op 1921. 

February 19, 1924. 

Preeent: — Mr. Justice Lindsay and Mr. Justice 
Sulaiman. 

BAGHUBAB DAYAL and another— 
Defendants— Appellants 
versus 

8B0BBTABY OF STATE FOB INDIA— 
Plaintiff— Bespondbnt. 

Army Regulations, Vol II, Appendix IV, para 86 (c) 
-“•Regulations, whether have fores oj law— Sale oj 
house without sanction of Commanding Officer, validity 
of^Gantonmeni tenure, land held on— License, 

Tilt ooUeotion of coles known as the Army Bsgo. 
latlons eannot be treated as rules having the force of 
law ; they are dspartmental roles Issned with a 
view to the regolatlon of administrative business in 
the Army Department, [p. 646, ool. 2.] 


Kaihhusru Aderji v. Secretary of State for India, 12 
Ind. Oas. 117; 86 B. 1 ; 16 0. V7. N. 009 ; 10 M. L. T. 
97 ; (1911) 2 M.W N. 28 ; U O.L.J. 268 ; 18 Bom. L. 
B. 788 ; 8 A. L. J 1219 ; 21 M. L. J. 1100 ; 88 I. A. 
204, (P.O ). distingalflhed 

The condition laid down in para. 85 (c) of Appendix 
(IV) of Volume 11 of the Army Regulations oannot, 
therefore, operate ns per se to invalidate a transUc 
which Is good under the law. [p. 646, ool 1.] 

A person, however, who has taken a grant of Can- 
tonment land or accepted a transfer of a house In a 
Cantonment subjaot to the limitation imposed by 
this condition Is bound by the condition, [p 646, 
col. 2.] 

A person who holds land merely upon Cantonment 
tenure has no status other than that of a lioensee. 
[p. 647. ool. 1.] 

Kaikhusru Aderji v. Secretary of State far India, 12 
Ind. Cas. 117 ; 86 B. 1 ; 16 0. W. N. 909 ; 10 M.L.T. 
97 ; (1911) 2 M. W. N. 28 ; U 0. L. J. 268 ; 13 Bom. 
L. B. 788 ; 8 A. L. J. 1219 ; 21 If. L. J. 1100 ; 88 
I. A. 204, (P. 0.), relied upon. 

Appeal against the decision of the Subordi- 
nate Judge, Meerut, dated the 27th November 
1920. 

Mr. O'Conor and Dr. K, N. Katju, for the 
Appellants. 

Babu L, M, Banerji, for the Bespondent. 

JUDGMENT. 

Lindsay, J. — This appeal has arisen out 
of a suit filed by the Secretary of State for 
India in Council in the Court of the Subordi- 
nate Judge of Meerut for the purpose of 
obtaining a declaration that a deed of sale 
executed by the first defendant, Baghubar 
Dayal, in favour of the second defendant, 
Mr. Thomas Singlehurst, on the 28th July 
1919 and registered on the 9th August 
1919 was null and void and ineffectual 
on the ground that the previous consent of 
the Military authorities had not been obtained, 
and that the transfer was detrimental to the 
interests of the Military officers in the Meerut 
Cantonment. 

The reason for the suit is indicated in para. 
6 of the plaint. 

Under section 11 (c) of the Cantonments 
(House Accommodation) Act of 1902 (Act II of 
1902) which was in force at the time the suit 
was brought, no notice under section 6 of the 
Act can issue in respect of a house in Canton- 
ment occupied by the owner ; in other words, 
where the owner of such a house is in actual 
occupation he cannot be required, by notice 
under section 6, to let the bouse to a Military 
officer. The declaration sought for in the 
plaint was, therefore, being asked for in order 



VoL. 78l 


IKDIAK CASBIS 


64S 


BAGHUBAB DAYAL V. SBOHETABY OF STATE 


to have it established that the Military 
authorities vnero not under any legal obli- 
gation to treat the second defendant. Single- 
hurst. as the owner of the bouse conveyed by 
the deed in question for the purposes of the 
Act just referred to. 

The house is described as Bungalow No. 42 
Bedford Bow. in the Meerut Cantonment. * 

It is not disputed in this case that the land 
upon which this bungalow stands is Canton- 
ment land and. therefore, the property of 
Government. Nor is it disputed that at the 
time when this conveyance was executed the 
vendor. Baghuber Dayal. was entitled to be 
treated as the owner of the house. 

The case for the plaintiff was that the rela- 
tions between him and the def endant.Baghubar 
Dayal, were governed by certain rules set forth 
in Appendix IV, Volume II of Army Begula- 
tions, India, para. 35. 

The rules in question purport to regulate 
the conditions upon which land in Canton- 
ments was granted prior to the introduction of 
the Cantonment Code in the year 1899. It is 
declared that the conditions are to be subscrib- 
ed to by every grantee of Cantonment land 
as well as by every person to whom the grant 
may be subsequently transferred. The parti- 
cular condition with which we are here 
concerned is laid down in the following 
terms : — 

“ If the ground has been built upon, the 
buildings are not to be disposed of to any 
person who does not belong to the Army 
until the consent of the Officer Command- 
ing the Station has been previously 
obtained under his hand.” 

It is upon this condition that the plaintiff 
rests his case. No previous sanction to the 
transfer now in question having been obtained 
from the authority mentioned in the condition, 
it is claimed that the plaintiff (and under him 
the Military authorities) has the right to 
ignore the transfer. 

The first and second defendants resisted the 
suit on the same grounds. It was denied that 
the house bad ever been sold to the defendants 
or their predecessors subject to the condition 
just mentioned, and it was claimed in subs- 
tance that the house was held and bad been 
held free of any of the conditions imposed by 
the Army Begulations cited in the plaint. 

It was pleaded that these Begulations had 


not the force of law and could not be resorted 
to in order to affect the right of transfer as 
laid down in the Transfer of Property Act. It 
was also pleaded that there was no cause of 
action for the suit ; that the plaintiff was not 
entitled to maintain a suit for declaration; and« 
in any case, that the declaration should not be 
granted on the ground that the Military 
authorites in withholding sanction had acted 
in an unjust, illegal and arbitrary manner. 

The Subordinate Judge has found in favour 
of the plaintiff. He was of opinion that 
the suit was maintainable f that the plaint- 
iff bad a cause of action ; that the relations 
of the parties were governed by the Army 
Begulations quoted in the plaint ; that the first 
defendant was bound by the condition requir- 
ing previous consent to the transfer, and that 
such consent not having been obtained the 
plaintiff was not obliged to recognize the trans- 
fer and to treat the defendant.Singlehurst,a8 the 
owner of the house for the purposes of the Can- 
tonments (House Accommodation) Act, 1902. 
In the result, the Court below gave the pladntifif 
a decree declaring that the sale-deed in dispute 
was not binding and is ineffectual as against 
the Military authorities of the Cantonment. 

The memorandum of appeal submitted to 
this Court embodies the various pleas which 
were raised by way of defence in the Court 
below. The purely technical pleas have not 
been strongly pressed before us nor, indeed, 
could they have been. 

It being admitted that the land on which 
the house in dispute has been erected is the 
property of the plaintiff it could scarcely be 
contended that the plaintiff has not such an 
interest in the property in dispute as would 
entitle him to maintain a suit for declaration 
under section 42 of the Specific Belief Act. 

And , clearly, if the relations between the par- 
ties are governed by the Army Begulations the 
plaintiff had a cause of action for it is plain 
that the transfer to the second defendant was 
made in spite of an express refusal of the Mili- 
tary authorities to accord sanction to the sala 
Mr. O’Conor has argued the case on the merits 
and has contended that tho Military authori- 
ties have no right to withhold sanction ; that 
the Begulations upon which the plaintiff relies 
have not the force of law and cannot interfere 
with the right to transfer the bouse ; that the 
grant of the laud was not made subject to the 
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oonditioDS oontained in these Begulations and 
that the want of sanction cannot invalidate the 
sale or justify the plaintiff in ignoring it so as 
to deprive the purchaser, Singlehurst, of the 
protection afforded by section 11, clause (c) of 
tbe Cantonments (House Accommodation) Act, 
1902. 

In the course of the arguments we have 
been referred to the history of the site of the 
bungalow in dispute and it will be as well here 
to set out the relevant facts in this connection. 
There was produced in the Court below a set 
of the registers relating to the transfer of 
houses in the Meerut Cantonment and these 
books have been inspected by us during the 
hearing of the appeal. 

The earliest entry we can find is oontained 
in a register which, so far as we oan ascertain, 
must have been prepared for the first time 
soon after the year 1833. 

On the 16th Sepetember 1833, a General 
Order was issued by the Commander-in-Ohief 
directing that a register should be kept in the 
office of the principal Staff officer in certain 
Cantonments, including Meerut, for the pur- 
pose of recording all transfers of houses, 
bungalows or gardens in Cantonments. It 
was ordered that all proprietors of houses, 
etc., should forward to the Staff Officer con- 
cerned a memorandum stating when they 
purchased or become proprietors of the 
houses, from whom they obtained them 
and the dimensions of their different com* 
pouxi9% It was further directed that all 
future transfers of houses should be entered in 
the roaster. (See the compilation of orders 
printed in the OazeUe of India of the 5th 
November 1898, Part V, page 371). 

There can be little doubt that the first volume 
of the registers produced before us must have 
been prepared in accordance with these in- 
structions. We find, then, that the first entry 
relating to the site of the house now in 
question shows that a house on this plot 
was in the occupation of a gentleman named 
McGarison (?) who was a Civil Surgeon. 

On the 18th December 1844 we find it 
stated that the bouse on this site was trans- 
ferred by one Charles Madden, Civil Surgeon, 
to Major Matthew Smith of H. M.'s 9th Foot. 

On the 29th July 1852 this officer trans- 
ferred the bouse to Lt, •General Sir Joseph 
Tbwflnrell, G, 0. B. ^ 


From this date till the 7th February 1874 
the house seems to have remained the property 
of the Thackwell family. 

On this latter date, according to an entry in 
another volume of the register, the house, 
which was then in ruins was sold by the 
Cantonment Magistrate at public auction and 
was purchased by one E C. Roberts, a person 
who did not belong to the Army. 

Roberts, on the 20th November 1895, sold 
the house to a Mrs. Steventon who, on the 2nd 
July 1901, made a gift of it in favour of a 
minor named D. M. Bower. 

On the 21st March 1912, G. T. Bower, the 
certificated guardian of the minor owner, sold 
the bouse to Raghubar Dayal, the first 
defendant in the present suit, and for the 
purposes of this case it is important to notice 
what took place on this occasion. 

The Cantonment Magistrate having been 
informed of this proposed transfer wrote both 
to the guardian and to Raghubar Dayal pointing 
out that, in accordance with Army ^gulations, 
bungalows in Cantonments could not be sold 
without first obtaining the sanction of the 
Officer Commanding the Station. Both parties 
were further informed that the land being the 
property of Government could not be sold and 
that no sanction would bo given to the trans- 
fer unless a declaration was made in writing 
that the land was not being sold and that all 
that was being transferred was the bungalow 
together with the out-houses. (See the cor- 
respondence at p. 34 of the printed record). 

Bower, the guardian, replied to the Canton- 
ment Magistrate by letter Ex. 4, dated the 
29th March 1912, that he noted " that the 
bungalow could not be sold without the sanc- 
tion of the Officer Commanding. He further 
stated that both he and the purchaser (Raghu- 
bar Dayal) were aware that the land was the 
property of Government and could not be sold. 
(See page 35 of the printed record.) 

After this correspondence the Cantonment 
Magistrate obtained the sanction of the Officer 
Commanding at Meerut and this fact was 
notified to Bower by letter (Ex. 6) dated the 
28rd April 1912. 

It is clearly established, therefore, that 
when Raghubar Dayal acquired this bouse in 
the year 1912 he was made aware of the fact 
that the Military authorities were applying 
the rules laid do>vn in the Army Regulattons 
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nd were insisting that the conditions contain- 
3 in the Regulations governed the transfer of 
le property and in the circumstances it did 
ot lie in the mouth of Baghubar Dayal to 
lead, as he did plead in para. 12 of his written 
;atement, that * the bungalow in dispute was 
ever sold to any predecessor of the defendants 
r to himself, subject to the condition stated in 
lause (c) of rule 36, Army Begulatious India 
'ol. II/* 

That was without doub b a false plea. Baghu- 
ar Dayal was well aware that the sale to him 
ad been made subject to the condition in 
lause (c). 

That falsity of this statement is further 
emonstrated by the fact that on the 29th July 
919 when he was arranging to sell this 
ouse to Singlehurst he made an application 
3 the Contonment Magistrate asking him to 
btain the sanction of the Officer Cammand- 
3g the Station to the sale of the house and 
raying that the sale should be registered, 
le quoted the Army Regulations in this appli- 
ation and obviously knew all about them 
see p. 45 ot the printed record). He admits 
his knowledge in a later letter sent by him 
0 the Cantonment Magistrate on the 12th 
Lugust 1919. 

We may further note that in another letter, 
irinted at pages 61 et seq of the record, 
laghubar Dayal described himself to the Con- 
onment Magistrate as a practising Barrister 
if nearly twenty years standing with consi- 
erable knowledge of Cantonment Law. 

Whatever be the legal consequences of the 
lotice given to Baghubar Dayal when he was 
purchasing in the year 1912, it is clear on all 
lands that be knew that he was taking subject 
o the condition that the exercise of the right 
0 transfer the house he was buying could 
inly be made with the previous sanction of 
he Officer Commanding the Station. 

With regard to the plea that these Army 
Regulations relied upon by the plaintiff have 
10 statutory authority and have not the 
broe of law, we think it is well-founded, and 
ne are unable to argee with the Subordinate 
Fudge who took the contrary view. Ho refers 
lo the Bombay Regulations which were cited 
before their Lordships of the Privy Council in 
(he welLkoown Poona case reported in 


Khidkhusru Aderji v. Secretary of State (l) and 
seems to have thought that the Army Regula- 
tions with which we are dealing in this case 
stand on the same footing But that is 
not so. The Bombay Regulations in question 
were statutory enactments made under the 
powers reserved to the Governor-in- Council 
prior to the introduction of the Government 
of India Act, 1833. 

The Army Regulations with which we are 
here concerned cannot, so far as we can 
ascertain, be traced to any statutory origin. 

The various rules and orders to which the 
collective name of Army Regulations, India, 
was subsequently given were all collated and 
set out in an Appendix to the Cantonments 
(House Accommodation) Bill which was intro- 
duced in the Council of the Governor-General 
in India for the purpose of making Laws and 
Regulations on the 4th November 1898. 

The Appendix is to be found in the 
Gazette of India of the 5th November, 1898 
at pp. 366, et seq. 

These orders which issued from time to time 
between the years 1789 and 1887 are all set 
out hero and are described in various ways, 
c. g.t General Orders, Extracts from Proceed- 
ings of theGovcrnor-General-in-Council, Gene- 
ral Orders by the Commander-in-Chief, Reso- 
lutions of the Military Board, etc. They 
cannot, in our opinion, be treated as rules 
having the force of law ; they appear rather to 
be departmental rules issued with a view to 
the regulation of administrative business in 
the Army Department. 

The particular rules which we have to con- 
sider in this case, i, e , the rules regulating the 
occupation of land and the disposal of premises 
and buildings were 6rst promulgated by a 
General Order of the Governor-General in 
Council, No. 179, dated the 12th September 
1836 and these rules were re-published from 
time to time with amendments and variations 
till they assumed their present shape in Army 
Regulations, India, 1887, section 17 (see page 
394* of the Gazette of India, Part V of the 
5th November 1898.) 

The General Order of 1836 imposed practi- 
cally the same restrictions upon the transfer of 

(1) 12 lod. Caa. 117 ; 86 0. 1 ; 16 0. W. K 909; 
10 M. li. T. 97 ; (1911) 9 M. W. ». 9B ; 14 0. L. J. 
968 ; 18 Bom. Ii. H. 718; 8 A. L. J. 1919 ; 91 M*. U J. 
1100» 86 L A. 904 (P. 0.). 
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houses in Cantonments as those whioh are set 
up by the plaintiff in the present ease. It 
was expressly laid down that where Canton- 
ment land had been built upon, the buildings 
oould not be disposed of to any person not 
belonging to the Ajrmy until the consent of the 
Officer Commanding the Station had been pre- 
viously obtained under his hand. 

Now, while it might be conceded that this 
rule, ba'^ng no force as law could not operate 
as per se to invalidate a transfer which is 
good under the ordinary law, it may, neverthe- 
less, be that a person who has taken a grant 
of Cantonment land subject to this rule may 
be bound by it. It is true that in the present 
case we have no evidence of the terms in 
which the grants of the land upon which the 
bungalow in dispute now stands was first 
made. No document of grant is forthooming- 
nor indeed do we know when the grant 
was made. There is, however, little doubt 
that a house had been erected on the land by 
the year 1833 and before the promulgation of 
the General Order of 1836. 

Up till the year 1874 when the house was 
transferred to a Civilian named Boberts, the 
house and the site had remained in occupation 
of persons who actually belonged or were 
deemed to belong to the Army. 

Since the date of the transfer to Boberts 
the house has changed hands several times, 
the transferee in each instance being a person 
not belonging to the Army, and it is the fact 
that each of these transfers, down to the 
transfer in favour of Bagbubar Dayal in 1912, 
has been recorded in the register of transfers 
maintained by the Cantonment Magistrate. 
We cannot imagine that any of these trans- 
fers could have been made without the 
previous sanction of the Officer Commanding 
the Station. It must be presumed that 
the Cantonment Magistrate in each case 
acted in accordance with the Army Begula- 
tioDS whioh were certainly binding upon 
him as a Military Officer — and we have direct 
evidence in the case of the transfer 
to Bagbubar Dayal that the previous sanc- 
tion of the Officer Commanding the Station 
was sought and obtained before the trans- 
fer was registered. We have already pointed 
out that the conditions governing the transfer 
of the bouse were brought to Bagbubar Dayal’s 
notice and accepted by biin. We have refer- 
red, moreover, to the fact that Bajshubar Dayal 


sought previous sanction when he was about 
to transfer to the defendant Singleburst. 

While there is, therefore, no available evid- 
ence to show what conditions were attached 
to the grant of the site of the house when it 
was first built, there is in our opinion ample 
evidence to show that Bagbubar Dayal took 
the house in 1912 subject to the limitation 
imposed by the rule upon the right of transfer 
— and we hold that, in the circumstances, he is 
bound by the condition. 

In the Poona case referred to above Kaikhu- 
sru Aderji v. Secretary of State for India (l)it 
was held that the appellants and their prede- 
oessors-in-title held merely upon Cantonment 
Tenure and had no status therefore other than 
that of licensees. That, in our opinion, is the 
status of Bagbubar Dayal and of his successors- 
ni-interest since his death. It is not claimed 
here, as it was in the Poona case, that the land 
is not the property of Government. On the 
contrary, it is admitted freely that the land 
does belong to the Government. Bagbubar 
Dayal and his predecessors held no lease, it is 
not pretended that they did, and, that being so, 
they could not be more than licensees, and, 
therefore, bound by the conditions of the 
license. Each transfer as it was made and 
sanctioned amounted to nothing more than the 
transfer of a license. That was the view 
taken by Bussell, J., in the judgment of the 
Bombay High Court, and we understand that 
view to have been accepted by their Lordships 
of the Privy Council. 

At page 9 of the rei^rt, dealing with the 
meaning of the word "sanctioned” endorsed 
upon the document of transfer in favour of the 
predeoessor-in-title of the appellants, he obser- 
ved as follows : — 

“What is the meaning of the word 'sanction- 
ed' in Ex. 71 ? . . . . The only meaning I have 
been able to attribute to that word upon 
Ex. 71 is that, in accordance with the Buies and 
Begulations then prevailing upon the subjecti 
the Brigadier-General permitted and ratified 
the surrender by Beyts, and the admittance 
of Dorabji Pastonji. 1 cannot believe that it 
was intended to refer merely to the transfer 
of one name in place of another in the register, 
for otherwise the register would be a purely 
useless and unnecessary document. By the use 
of the word ' sanctioned* I take it what the Bri- 
gadier General meant was that, inasmuch as 
Mr Beyts had surrendered all his rights to this 
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Oantonmenb property tho Brigadier-General 
was willing to substitute Dorabji Pastonji for 
him under the then prevailing orders and 
regulations under which, as we know, it was 
entirely ultra vires for the Brigadier-General 
to allow or to connive at allowing the vendee of 
those rights to acquire any proprietary rights 
whatever in the land itself. ” 

Adopting the view laid down in this passage 
of the judgment, we hold that each transfer in 
the present case made with the previous as- 
sent of the proper Military authority amount- 
ed merely to the admission of a new licensee 
upon the conditions prevailing at the time 
with respect to the transfer of houses in the 
Meerut Cantonment. 

Baghubar Dayal, therefore, came in as a 
licensee in 1912 and took the premises in dis- 
pute subject to the condition that he had 
no right to transfer them without the pre- 
vious sanction of the Officer Commanding the 
Station. 

The transfer now under consideration having 
been made without such sanction and in viola- 
tion of the condition the plaintiff is not bound 
to recognize it. 

We are of opinion, therefore, that the deci- 
sion of the Subordinate Judge is correct and 
should be affirmed, and we dismiss this appeal 
accordingly with costs including in this Court 
fees on the higher scale. 

Sulaiman, J. ; — The plaintiff’s case as set 
forth in the plaint was that all the land in 
Meerut Cantonment was the property of 
Government and was acquired between the 
years 1811 and 1815, that under certain 
Army Regulations * if the ground has been 
built upon, the buildings are not to bo disposed 
of to any person who does not belong to the 
Army, until the consent of tho Officer Com- 
manding the Station has been previously ob- 
tained', and that the defendant No. 1 by a 
deed dated the 28th of July 1919 sold the 
bungalow in dispute to defendant No. 2 with- 
out having obtained any such consent. The 
plaintiff, therefore, prayed that the sale-deed 
might be declared null and void and ineffec- 
tual inasmuch as it was executed without 
obtaining the previous consent of the Military 
authorities, and was detrimental to the interest 
of the Military Officers. 

The defendants did not deny that the site 
belonged toHhe Government. They did not 


specifically set up any lease or specific 
grant in their favour but took their 
stand on the broad ground that they had a 
transferable interest in the house. 

The learned Subordinate Judge has given 
the plaintiff a declaration that tho sale-deed 
of the house is not binding on, and is ineffecii- 
ive as against, the Military authorities. 

There is no direct evidence to show under 
what conditions the land was originally occu- 
pied by the predecessor-in-title of the defend- 
ants. Nor is there any evidence to show for 
how long before 1842 this house had existed. 
There is no lease or written grant that can be 
traced. The previous history of the devolution 
of this house has been fully set forth in the 
judgment of my learned colleague. All that is 
known is that this land lies within the Canton- 
ment and has been occupied by a house which 
has been transferred from time to time with 
the consent of the Military authorities. 

I agree that the Army Regulations relied 
upon by the plaintiff have not the force of 
law by themselves to render the transfer al- 
together invalid. They, however, have a special 
bearing on the case which I propose to con- 
sider. 

The Regulations of 1807 required that no 
bungalow or quarters within the Cantonment 
was to be sold to or occupied by any one not 
belonging to the Army, and that if any indivi- 
dual other than an Army Officer purchased it 
he must remove the materials. But the house 
as such was in no case to be made over to a 
Civilian. Under the Regulations of J 833 a 
register was to be kept in which transfers of 
such houses were to be duly entered. The Gene- 
ral Order of tho Governor-General in Council 
No. 179, dated the 12th of September 1836, 
is particularly important inasmuch as the Re- 
gulations thereby brought into force for the 
first time authorised transfer to a non-military 
officer under certain restrictions. A right of 
resumption subject to a payment of compensa- 
tion was reserved, the ground itself could not 
be sold, but the house might be transferred 
without restriction by a Military or Medical 
officer to another such Military or Medical 
officer, and if the ground had been built upon 
the house was not to be disposed of to any one 
not belonging to the Military Department with- 
out the sanction of the Commanding Officer, 
and in case of sales of houses over Rs. 6,000 
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in value the sales had to be subject to the 
sanction by the Government of India. 

There can be no doubt that the Regulations 
of 1836 were in full force till long after 1842 
when the existence of this house is distinctly 
established. As the house is situated within 
the Cantonment and as there were these old 
Regulations in force under which originally a 
house could not be sold to a Civilian at all and 
later on it could be sold only with the sanction 
of the Commanding Officer, it is fair to pre- 
sume, in the absence of any direct evidence as 
to the actual terms on which the site was 
originally occupied, that the permission was 
subject to this reservation. It is unthink- 
able that Military Officers who, at any rate, 
were themselves bound by those Regula- 
tions would have made a grant of a site in 
deBance of the Regulations in force. The 
defendants are not setting up lessee's rights in 
the land. They can at best be mere licensees 
whose predecessors were allowed to occupy the 
land by building a house on it subject to cer- 
tain restrictions. My learned brother has 
shown how the successive transfers of 
this house prior to the transfer in question 
were duly entered in the register of houses 
which fact in a way implies the sanction of 
the military authorities. 

Under section 66 of the Indian Easements 
Act a license as such cannot be transferred. It 
is clear, therefore, that the legal effect of the 
past sanctions was simply to continue the 
hcense in favour of the transferees. It was, so 
to speak, a fresh license with the coming in of 
each new transferee. It would follow, therefore, 
that defendant No. 2 cannot claim the benefit 
of that license unless the plaintiff agrees to 
renew the license in his favour, that is to say, 
the defendant No. 2 can have no right to insist 
on retaining the house as a place of residence 
and in that way occupy the site unless he 
obtains the consent of the plaintiff. 

On the other hand, it has to be noted that 
even under the Regulations of 1807 if a house 
situated in the Cantonment was sold to an in- 
vividual other than a Military officer, the 
transferee was entitled to remove the mate- 
rials of the house 

The Regulations of 1836 in no way affected 
the rights of the occupiers of houses to trans- 
fer the materials. Nor is there anything in 
the previous history of this house which 
would suggest that the] .proprietary interest 


in the materials of the house did not vest in 
the persons who had occupied it from time to 
time, or were not transferable. 

The defendant No. 1, who was indisputably 
the owner of the house and was occupying the 
site with the consent of the plaintiff, has by a 
registered sale-deed transferred the house as it 
stands with all the materials et cti&ra. He has 
purported to transfer the right of residence 
plus the proprietary interest in the materials 
of the house. So far as the materials go, they 
have under the registered deed been sold ab- 
solutely to the defendant No. 2. And I know of 
no ground under which it can be said that the 
sale of those materials is null and void or in- 
effectual. Neither the plaintiff nor the Military 
authorities can refuse to recognise that owner- 
ship in the materials has passed to the defen- 
dant No. 2. But I have already remarked that 
the right of residence cannot pass to the defen- 
dant No. 2 unless the plaintiff agrees to it. 

The decree passed by the Court below is 
not very happily worded as it declares that 
the sale-deed of the house is not binding and 
is ineffective as against the Military authori- 
ties. If I had thought that by this the learn- 
ed Subordinate Judge meant that the military 
authorities could ignore the sale-deed absolute- 
ly and treat the defendant No 1 as still the 
owner of the house then I would not have 
wholly agreed with him. I, however, think 
that all that he meant > was that the defendant 
No. 2 had no absolute right to occupy the site 
without the consent of the Military authori- 
ties and on such terms as they choose to 
impose on him. 

I also would, therefore, uphold the decree of 
the Court below and dismiss the appeal with 
costs. 

By the Court : — The appeal is dismissed 
with costs including in this Court fees on the 
higher scale. 

z. K. Avveal dismisHd. 
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ALLAHABAD HIGH COURT. 

Second Appeal No. 1461 of 1922. 

February 27, 1924. 

Present : — Mr. Justice Daniels. 

B. BHAGWAN DAS— Dependant- 
Appellant 

versus 

ALLAN KHAN— Plaintiff— Eespondbnt. 

Hindu Law^J oint family ^Aliena tion^Concurrence 
of tmmbers in charge of property^ Necessity ^Pre. 
sumpiion* 

The oonaarranoe of all the adult membeca of a Joint 
Hindu l<kinlly in an alienation rainea a preaumptioo 
o! legal neoeaaity, and the presumption would apply 
squally where one of the members is working away 
from home and an allenatiou la eSeoted by all the 
remaining members who ate in oharge of the property 
and la ohallenged by the former. 

Balvant Santaram ▼. Babaji, 8 B. 603 : 9 Ind. Jar. 
337 ; 4 Ind. Ueo. (N. S.) 778, relied on. 

Second appeal a^^ainst the decree of the 
District Judge of Badaun, dated the 19th of 
April, 1922. 

Dr. M, L. Agarwala and S, B. Johari, for 
the Appellant. 

Mr. S. A, Haider, for the Respondent. 

JUDGMENT . — This appeal arises out of a 
suit for sale on mortgage. The mortgage was 
executed in 1909 by Dalpat Rai and his 
younger son Shadi Lai. The suit was contested 
by Dalpat Rai s elder son, the appellant 
Bhagwan Das, on the ground that it was 
executed without legal necessity. It has now 
been found that the property was joint family 
property. The plaintiff produced evidence 
which the learned Munsif accepted as proving 
the existence of legal necessity. The learned 
District Judge was unable to rely on this 
evidence because in his opinion it proved no- 
thing more than a representation by the 
mortgagors of the existence of the necessity. 
This does not appear to be strictly accurate. 
The evidence of one of the witnesses as quoted 
by the learned Munsif shows the existence 
of actual necessity at the time. This witness 
who was an Honorary Magistrate gave evidence 
that the mortgagors at the time of execution of 
the deed were in straitened oircumstances and 
1 0—88 


in need of money for their subsistence and in 
order to carry on their cultivation. 

The learned District Judge goes on to hold, 
accepting the finding of the learned Munsif on 
this point, that the appellant was working away 
from home and that his father and brother 
were left at home and were in oharge of the 
family affairs and property. It appears that 
the appellant was employed on the Railway and 
had been away at Allahabad for a long period 
leaving the family property in oharge of his 
father and younger brother. The learned 
Judge considered that this state of affairs was 
sufficient to shift the burden of proof on to 
the appellant. In my opinion, this view is not 
inconsistent with the law on the subject. It 
has been held by tiie Privy Council that no 
invariable rule can be laid down but that the 
onus is liable to shift on proof of particular 
circumstances. Looking at the matter from 
a common sense point of view, it is highly 
unlikely that the father and the younger 
brother who were in oharge of the property 
would combine, in the absence of the plaintiff, 
to alienate it without any necessity in order 
to defraud him. The concurrence of all the 
adult members of a family in a transaction 
has been more than once held sufficient, e.g„ 
Balvant Santaram v. Babaji (1), to raise a 
presumption of legal necessity and in the 
particular oiroumstanoes of this caso the Court 
below was, in my opinion, justified in holding 
that the ooncurrenoo in the transaction of 
Shadi Lai who was of age and was the only 
son present at home at the time of the tran- 
sanction has the same effect. 

I accordingly dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 

Z. R. Appeal dismissed, 

(1) 8 B. 603 ; 9 Ind. Jar. 337 ; 4 Ind. Deo. (N. S.) 
778, 
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GULAM DASTGIE V. AHMED KHAN 

NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Appeal No. 196-B of 1922. 

February 29, 1924. 

Present : — Mr. Kinkhede, A. 3. 0. 

GXJtiAM DASTGIR— Dependant No. 2 
—Appellant 
versus 

AHMED KHAN and another— Plaintiff 
AND i Defendant No. 1— Respondents. 

Hindu Laio^ Joint Fafnily^Transfereeg from cO' 
paroenerst dispute betmen^ Joint possesb^on, decree 
foTt whether can be passed* 

In a case where the dispute la aa between trane* 
fireea from oo-paroeoera a decree for partial partition 
or joint poaaeaslon can be passed . 

' Amriirao v. Qovind^ SI Ind. Caa. 690 : 9 N. L. B. 
145 ; Ihuramsa Rowthan ?. Thirumalai Muihuveera 
Thtruverikatasami Naick, 7 Ind. Caa. 669 ; 84 M. 
969 ; (1910) M. W. M. 880 ; 8 M. L. T. S6J ; 20 M. 
L. J. 748, relied on. 

Appeal against the decree of Additional 
District Judge, Akola, in Civil Appeal No. 397 
of 1921, dated 15bh November 1921. 

Mr. V* B, Pandit, B* B„ for the Appellant. 

Mr. A, V, Khare, for the Respondent. 

JUDGMENT. — The principal points for 
determination of this case were ; — 

(1) By whom was the site in dispute 
acquired, whether by Qangai or Chahadu ? 

(2) If by Gangai, whether her three sons 
Ohahadu, Narayan and Khandu succeeded to 
the property by inheritance in equal shares 
or whether it was co-parcenary property with 
a right of survivorship in their bands ? 

(3) Whether Chahadu acquired any title 
by adverse possession ? 

(4) Whether defendant No. 2, who is a 
transferee from the defendant No. 1, has 
acquired any title by estoppel, or is he at any 
rate entitled to rely upon the provisions of 
sections 41 and 61 of the Transier of Prop- 
erty Act? 

The plaintiff 8 title was based upon a pur- 
chase from Mabadu, the son of Narayan, under 
a sale-deed, dated 16th December 1919, Exhibit 


P-1, while the defendant No. 2 bases his title 
on two documents executed on i4th Novem- 
ber 1917 and 7th September 1918. He has 
constructed a big house after the pur- 
chase. The Courts below have both held that 
the site in question was acquired by Gangai 
and that it devolved on the three sons in 
equal share, and that Chahadu was not 
proved to be in adverse possession for over 
12 years before he sold, and that there was no 
estoppel and that sections 41 and 51 of the 
Transfer of Property Act had no application to 
the facts of the case. The lower Appellate 
Court differing from the first Court hold that 
plaintiff s vendor Mahadu could transfer only 
l|9bh share and that plaintiff was entitled to 
mere declaration and not to joint possession. 

I have been taken through the plaint and the 
pleadings and have perused whatever evi- 
dence both oral and documentary the parties 
desired me to peruse. 1 am satisfied that 
though there are some errors still the findings 
arrived at are in the main correct and as they 
are findings of fact I am precluded from in- 
terfering with them in second appeal as there 
is evidence proper for consideration which justi- 
fies them. No doubt, the Court of appeal 
has wavered in arriving at his findings on some 
of the points, 'but I do not think the appellant- 
defendant No. 2 is prejudiood by this, as on 
the two main points (i) as to Gangai having 
acquired the site in dispute, and (ii) as to the 
extent of each son s share his decision is in 
accord with the findings of the first Court. In 
face of Chahadu 8 own admission in the wit- 
ness-box and of the other evidence on record 
that the brothers lived on the site in dispute, 
I think the lower Courts were right in holding 
that there could be no title by prescription or 
estoppel, or under sections 41 and 81 of the 
Transfer of Property Act. 

The plaintiff neither appealed nor filed 
cross-objection against the decision of the first 
Court, and I must take it that the finding that 
plaintiff B vendor’s father Narayan took l(3rd 
was unchallenged before the Additional 
District Judge. The question whether the 
share was enlarged or not owing to jointness 
or separation between the sons at Gangai’s 
death was, therefore, unnecessary to be decid- 
ed at the appellate stage. The defendant 
No. 2’s appeal, therefore, fails and is dismissed 
with costs. 
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The only point that remains to be considered 
is whether plaintiff sliould not have been given 
a decree for joint possession to the extent of 
l/3rd instead of a mere declaration that he is 
entitled to ll9th share. I think the lower 
Appellate Court was wrong in disturbing 
the decree of the first Court awarding joint 
possession to plaintiff to the extent of l|3rd 
sbera. That Mabadu purported to sell the 
share of himself and his two brothers to 
plaintiff is clear. The defendant No. 2 who is 
not a transferee from the minors cannot 
question the plaintiff si right to joint possession 
to the extent of l|3rd share. In a case where 
the dispute Is as between transferees from 
co-parceners, even a partial partition could be 
decreed : Amritrao v. Govind 11), Iburamsa 
Bowtkan v. Thirumalai Muthuveera Them- 
venkatmami Naick (2). Much more could a 
decree for joint possession be given. On 
plaintiff’s cross-objection the decree of lower 
Appellate Court will be set aside and that of 
the first Court restored. 

The respondent will get costs of his cross- 
objection from the appellant. I do not like to 
disturb the equitable order passed by the 
lower Appellate Court as regards costs of the 
lower Courts. 

G. B. D. Appeal dismiseed, 

(1) ai Ind. Oaa. 500 : 9 N. Ij. R. 145. 

(a) 7 Ind. Gaa. 659 ; ^34 M. 260 ; (19X0) M. W. N. 
980 ; 8 M. D. T. 269 ; 20 M. L. J. 748. 

ALLAHABAD HIGH COURT. 

Second Appeal No. 1617 of 1922. 

February 26, 1921. 

Present : — Mr. Justice Daniels. 

BHAGWANA— Defendant— Appellant 
versus 

Lala SHIB SAMBfRI PRA3AD- 
Plaintiff— Respondent. 

Landlord and tenant — Notice to quit'- Statement 
that mesne profits would be olai^ned in case of delay ^ 
whether invalidates mttce, 

A notice oi ejectment informed the tenant that be 
wnB required to vaoate the premim by a oevtaln date 


and that. If he failed to do 00 , a suit for his eriotion 
would be filed and rent by way of meane profits would 
be claimed ; 

Heldt that the last oUasa meant that, If there 
were any delay la the tenant vacating the premises 
in accordance with the notice, he would be liable for 
dam^gea for hia continued occupation, and that the 
notice was not invalidated by the addition of this 
clause. 

Bradley v. Atkinson, 7 A. 899 ; 6 A. W. N. (1885) 
388 ; 4 Ind. Deo. (N. 8.) 990, distinguished. 

Second appeal against the decree of the 
Subordinate Judge of Meerut, dated the 18th 
November, 1922. 

Mr. Harendra Krishna Mukerji, for the Ap- 
pellant. 

Messrs. Panna Lai and S.R. Johari, for the 
Respondent. 

JUDGMENT. — This is an appeal by the 
defendant in a suit for ejectment from two shops 
belonging to the temple of Savitri Ji of which 
the plaintiff is the manager. Most of the 
questions in dispute in the Courts below are 
now concluded by findings of fact. This ap- 
peal has been urged before me on throe 
grounds. 

1. That tho notice to quit given by the 
plaintiff was invalid on the ground that it did 
not terminate on the expiry of a month of the 
tenancy as required by section 106 of the 
Transfer of Property Act. 

2. That the notice was invalid under the 
Full Bench ruling in Bradley v. Atkinson, (1) 
because it gave the defendant an option to pay 
enhanced rent. 

3. That the notice was invalid because it 
was not signed by the plaintiff but by his 
general attorney and because the heading of 
the notice does not state that the plaintiff 
was giving notice in bis capacity of manager. 

There is no force in any of these pleas. 
Tho first point was not raised anywhere in 
either of the two Courts below and the appel- 
lant is not entitled to raise it now, all the 
more as there is no evidence cn the record to 
show that tho notice did not expire with a 
month of tho tenancy. The appellant's plea 
in fact is based on the fact that in the notice 
it is stated that tho rent was payable on the 
1st of each month. It seems clear on a perusal 
of the notice that the plaintiff' in issuing the 
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notioe understood that to be the date on 
which the tenancy ended. The question on 
what day of the month the tenancy ended is 
a question of fact as to which no evidence 
was Jed and there was no controversy in the 
Courts below. 1 accordingly reject this plea. 

As to the second point, a perusal of the 
notioe shows that it is by no means on all 
fours with the no:ioe which was considered 
in the Full Bench ruling in Bradley v. Aikin* 
son (1). In that case the person giving the 
notioe said that if the premises were not vaca- 
ted be would sue for ejectment and for reco- 
very of rent at an enhanced rate. In this case 
the notice definitely informed the defendant that 
ho is required to quit the premises on the 1st 
of w\ugu8t 1921 and that if not a suit for his 
eviction will be filed and rent by way of mesne 
profits (wasilat) will bo claimed. This merely 
means that if there is any delay in the defend- 
ant quitting the premises in accordance with 
the notice he will be liable for damages for his 
continued occupation. It in no way invalidates 
the notioe and indeed this point, like the first, 
was not raised in the Court below. 

As to the third point the fact that the shops 
belonged to the temple of Savitri Ji is clearly 
stated in the body of the notice and the notioe 
is not invaUd because it is signed by the autho- 
rised agent of the plaintiff instead of by the 
plaintiff himself. 

There is no force in the appeal and I accord- 
ingly dismiss it with costs. 

K. Appeal dismissed, 

U) 7 A. 899, 6 A. W. N. 1886, 988 ; 4 .Ind. Deo. 
(N.S.) 990. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 1433 op 1922. 
February 25, 1924. 

Present ; — Mr. Justice Daniels. 
LAKHAN SINGH— Plaintiff— Appellant 
versus 

LAL SINGH AND ANOTHER— Defendants— 
Bespondents. 

OiviX Srouiure Cede (Act V of 1908) a 102— Pij* 
vkktial Smll OausB <JourU Act {IX oS 1687) Svh^ U, 


Aris. 6, for incmy based <m hypothecation 

bond, yiature of^Amount claimed under Rs* 600—* 
Appeah secondf whether lie. 

Where a plaiotiS aske for a elmple money-deoree 
on the bas» of a hypothecation* bond and expreflaJy 
abandons all olaims against the mortgaged property, 
the suit U a pure money suit and does not fall under 
Article 6 or Article 11 of Schedule 11 to the Provin- 
cial Small Cause Oourts Act, and where the amount 
oUimed is less than Bs. 500, a seoond appeal will be 
barred under section 102 of the OWil Procedure 
Code. 

Suhhdeo Prasad v. Lachman Shigh^ 24 A. 466 : A* 
W. N. (1902) 114, distinguished. 

Seoond appeal against the decree of the 
District Judge of Badaun, dated the 21st of 
June, 1922. 

Mr. S. A. Haider, for the Appellant. 

Mr. 0, Agarwala, for the Respondents. 

JUDGMENT: —In this case a prelim- 
inary objection is taken that no seoond appeal 
lies. The amount in dispute in the case was 
Bs. 252-10-0 only and the plaintifi asked for 
nothing more than a simple money-decree. It 
is true that the bond on which his claim was 
based was a hypothecation- bond but he ex- 
pressly abandoned all claim against the mort- 
gaged property and framed his suit purely as a 
money suit. Under these circumstances, section 
102, Civil Procedure Code, applies and no 
seoond appeal lies. The appellant pleads 
that the suit should be treated as falling 
under Article 6 or 11 of the i'^ econd Sche- 
dule to the Provincial Small Cause Courts 
Act. Neither of these Articles is applicable. 
Article 6 applies to suits for sale or fore- 
closure and to suits for redemption but to 
no other kinds of suit. Article 11 applies only 
to suits for the enforcement o! a right to or 
interest in immoveable property. No such 
right is sought to be enforced in this case 
The ruling in Suhhdeo Prasad v. Lachman 
Singh (l) cited by the appellant is inapplicable. 
There the suit was framed as an ordinary 
mortgage-suit in which sale of the property 
was asked for. It was only at a later stage of 
the case that the plaintiff withdrew his relief 
for sale of the property and expressed his will- 
ingness to be content with a simple money- 
deoree. I give effect to the preliminary objec- 
tion and dismiss the appeal with costs. 

z. K. Appeal dismissed, 

(1) 24 A, 466 ; A. W. K. (1909; 114. 



VOL. is] 


INDIAN OASfiB 


663 


QAMAR HUSAIN V. ABAS ALI 

PATNA HIGH COURT. 

First Civil Appeal No. 131 of 1921. 

March 11, 1921. 

Present : — Mr, Justice Das and Mr. Justice 
Boss. 

QAMAB HUSAIN and others— 
Plaintiffs— Appellants 
versus 

ABAvS AIL and others— Defendants— 

Respondents. 

Bengal Estates Partition Act (V of 1897) s 7, scope 
oj^ Partition, private^ Largo area left undivided— 
Colkctorate partition, whether barred, 

Beotion 7 of the Bengal Estates Partition Act oon. 
templates a complete partition of tbe^ lands of the 
estate by private arrangement, that is to say, the 
division by private arrangement must have been 
B ubstantially of the whole estate. 

Shah Tajammul Ali v. Mussod Ali, 5 Ind. Gas. 776 ; 
11 0. L. J. 991 : 14 0. W. N. 689, relied on. 

Where a large area of land is left ijmal at a private 
partition, the private partition will not be a bar to a 
Oolleotorate partition. 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 28th February 1921. 

Mr. S, C, Mitter, for the Appellants. 

Messrs. L, N, Singh, Jodubans Sahay, Per- 
meshwar Dayal and S. Ali Khan Uarashur 
Prosad Sinha, for the Respondents. 

JUDGMENT. 

RoeSt J. — This appeal against a decree of 
the Subordinate Judge of Saran in a suit 
brought by the plaintiffs-appellants for a decla- 
ration that Mahal Bhawarajpur, Belahi and 
Mohsilpur, Tauzi No. 63 in the district of Saran 
bad already been privately and regularly par- 
titioned with the consent of all the proprietors 
and that the defendants bad no right to get a 
fresh partition made, and that the dismissal of 
the plaintiffs* petition objecting to the making 
of a fresh partition by the Oolleotorate was 
illegal and that the patii formed by partition 
and allotted to the plaintiffs could not be par- 
titioned afresh by the Colleotorate. 

The plaintiffs* case is that long ago Tauzi 
No. 68 was privately partitioned so far as oul- 
tttvablr lands were oonoerDsd, and that 284 


bighas of saltpetre lands, tank, river, etc., which 
wore not capable of being partitioned, were left 
hmctl ; the four pattis were formed paiti 
Madar Baksh 4-annas, paiti Mir Ali and 
Waris Ali 4-annas, path Didar Baksh, Wazir 
Ali and others 2-annas and path Teg Ali and 
Eyad Ali 4-annas making in all 14-annas of 
which it is said Tauzi No. 63 consisted, the 
other 2 annas of the Mahal being Tauzi No. 62. 
In 1832 the proprietors applied for a pirtition 
by the Collector and an Amtn came and made 
a regular Survey of all the paths and prepared 
a khasra which was accepted by all proprie- 
tors. But on account of some technical defect 
the partition case was dismissed in 1841 ; and 
the Tauzi was not separated, but the proprie- 
tors continued to be in possession of the lands 
in their respective paMis while the Ijmal 
lands remained joint. The two four-annas 
paths Madar Baksh and Teg Ali and Eyad 
Ali subsequently became united in a single 
proprietor and there are now three pattis of 
8-annas, 4 -annas and 2-annas in the separate 
possession of their owners. It is said that in 
the Settlement proceedings of 1895 kkewats 
and khatians were prepared patti by path. 
The plaintiffs are the owners of the 2-annas 
patti which consists of 290 bigltas 11 kathas 
and 11 dhurs of land. The defendants Nos. 1 
to 6 and No. 9 applied to the CoiJeotor for 
fresh partition and the plaintiffs’ objections 
under sections 7 and 77 of the Estates Parti- 
tion Act (Act V of 1897) were rejected by the 
Revenue Officers. 

The defendants denied that all the lands 
of Tauzi No. 63 wore privately and regularly 
partitioned. It is said that the Batwara proceed- 
ings referred to in the plaint were not given 
effect to and remained incomplete. The 
Record of Rights shows that a good deal of Abadi 
and other lands from which income is derived 
are in joint possession of all the proprietors 
and that, therefore, the plaintiffs are not enti- 
tled to the benefits of sections 7 and 77 of the 
Estates Partition Act. it is also alleged that 
different proprietors have kept different lands 
in their occupation simply for convenience of 
cultivation. The learned Subordinate Judge 
found that in the Batwara of 1832 the Shamt* 
lat lands were 263 bighas 18 kathas and 16 
dhurs, but that the areas given in the Cadas- 
tral Survey and Eevisional Survey were differ- 
ent! and that it is not cleat whether the 
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partial pattibandi of Tauzi No. 63 was in res- 
pect of lands or tenants. He held that seotlon 
7 of the Estates Partition Aot was not a bar 
to the partition. He gave a modihed deoree to 
this extent that the parties are in separate 
possession of certain lands regarding which he 
makes a suggestion that this fact may be 
taken into consideration as far as possible in 
afifecting partition. 

The question for decision is, whether this 
interpretation of section 7 of the Estates Parti- 
tion Aot of 1897 is correct. That section lays 
down : '* Where the lands of an estate have 
been divided by private arrangement formally 
made and agreed to by all the proprietors and 
each proprietor has, in pursuance of such 
arrangement, taken possession of separate 
lands to be held in severalty as representing 
his interest in the estate, no partition of the 
estate shall be made under this Aot except 

“ (a) on the joint application of all the pro- 
prietors, or (6) in pursuance of a deoree or 
order of a Civil Court.*’ 

The Revenue Authorities, within whose 
special jurisdiction the partition of the 
estates rests, have hold the view that this 
section is no bar to a CoHectorate parti- 
tion. That opinion is entitled to all respect 
and the Civil Court will not interfere with 
the decision of the Revenue Authorities 
except on the dearest proof that that decision 
was wrong. It was held in Shah Tajammul 
AH V. Mus^od Ali (1) that section 7 con- 
templates a complete partition. Now, it is 
admitted that an attempt was made to have 
a complete partition between 1832 and 1841 
which was not carried out. If there had been 
a complete private partition before that date 
it is difficult to see why, if all the proprietors 
joined in seeking a Collectorate partition, tho 
proceedings should have been left incomplete. 
It is admitted in the present case that a large 
area of 284 bighas was left Ijmal. This area 
is practically as large as the 2-annas patti of 
the plaintiffs; and, in view of this outstanding 
Ijmal property, it cannot, I think, bo said 
that there has been a complete partition of 
the lands of the estate by private arrangement. 
It may be that section 7 does not require that 
all the lands of the estate should have been 
divided, but at all events the division by pri- 
vate arrangement must have been substan- 
6 Ind. Cai. 770 ; 11 0. D J. 391 ; 14 0. W. N- 
683 . 


tially of the whole estate. In view of the 
comparatively large area that was left undivi- 
ded, some of which is rent producing land, I 
do not think that it can be held that the 
Revenue Authorities were in error in holding 
that a Collectorate partition could be made. 

I would, therefore, dismiss this appeal with 
costs. 

Das, J . — I agree. 

z. K. Appeal disiuissed. 


ALLAHABAD HIGH COURT. 

First Appeaii No. 360 op 1921. 

February 28, 1924. 

Present : — Mr. Justioo Lindsay and 
Mr. Justioo Kanhaiya Lai, 

BALDEO PEA3AD AND OTHEaiS— 
Defendants 
versus 

Baja FATEH SINGH and others - 
Plaintiffs. 

Hindu Law-^W*dow, ali&nation by, for spiritual 
benefit of husband^ validity of, 

A Hindu widow oac alienate any reasonable por- 
tion of her husband’s property In whioh she has a 
life estate for piona or religious purposes, or foi the 
spiritual beneflt of her husband. She has a larger 
power to disposition for religious or charitable pur- 
poses, whioh are supposed to oonduoe to the spiritual 
welfare of her husband, than what she possesses for 
purely worldly purposes, [p. 665, ool. 3,J 

Khuh Lai Singh v. Ajodhya Misser, 31 Ind. Oas* 
433 ; 43 0. 574 ; 22 G. £i. J. 345 ; Luohhmi Kwmar v. 
Durga Kunwar^ 46 Ind. Gas. 566 ; 16 A. L. J. 646 ; 
40 A. 619 ; Qovind Upadhya v. Lakhrani, 63 lnd.Ga8. 
821 ; 19 A. L. J. 493 ; 48 A 515, followed. 

First appeal from the decree of the Subor- 
dinate Judge of Shahjahanpur, dated the Slst 
May 1921. 

Dr, S, N. Sen, for the Appellants. 

Messrs. Oulzari Lai and Shiva Prasad 
Sinha, for the Respondents. 

JUDGMENT.-^The dispute in this appeal 
is confined to a 18 bitwas and odd share in the 
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village Olialaubha which was held by Msb. 
Chefcni, the widow of Kanhai Lai, and the ques- 
tions for consideration are whether she had 
made a valid Suphal Sankalap of the same in 
favour of Laohman Prasad, a priest of Gaya, 
so as to bind the members of the family, to 
which her husband belonged or his reversion- 
ary heirs. 

Kanhai Lai had died in the lifetime of his 
father 3hib Dayal. The allegation of the 
plaintiffs was that Shib Dayal and Kanhai 
Lai lived separately, that the property in 
dispute was the separate property of Kanhai 
Lai, and that on his death it devolved on 
Mst. Chetni as a Hindu widow. They denied 
that any gift had been made or could have 
been validly made by Mst. Chetni in favour of 
Laohman Prasad. Shib Dayal died in 1902, 
Mst. Chetni died in 1916. One of the plaint- 
iffs, Ram Lai, claimed to bo the son of one 
of the sisters of Kanhai Lai, and also claimed 
to have acquired by purchase the shares of 
the sons of the other sisters of Kanhai Lai. 
The other plaintiff, Raja Fateh Singh, claim- 
ed to have purchased a half share of the 
property in question from Ram Lai. There 
were two other plaintiffs, who claimed to 
have derived their title under a deed of gift 
made by Ram Lai and Raja Fateh Singh. The 
defendants are the transferees and succossors- 
in-interest of Laohman Prasad. Their case 
was that Shib Dayal and Kanhai Lai lived 
jointly, that after the death of the latter the 
property in dispute was entered in the name 
of Mst. Chetni, his widow, who remained in 
possession as an adverse owner, and that she 
had aright to make a valid gift of the same 
for the spiritual benefit of her deceased hus- 
band. They denied that the plaintiff, Ram Lai, 
or the persons from whom he claimed to 
derive his title were the nearest reversionary 
heirs of Kanhai Lai. 

The Court below found that Shib Dayal and 
Kanhai Lai lived separately, that the property 
in dispute was the self-acquired property of 
the latter, that on the death of Kanhai Lai 
Mst. Chetni inherited the same as a Hindu 
widow and that she could not have acquired 
an adverse title thereto. It further held that 
no gift was shown to have been made or could 
have been validly made by Mst. Chetni in 
favour of Laohman Prasad and that the 
plaintiffs, as the lawful sucoessors-in-interest 


of her husband had a right to recover posses- 
sion of the property in question. 

The correctness of these’ findings is challeng- 
ed here. There can be no doubt that Ram 
Lai and his vendors were the nearest rever- 
sionary heirs of Kanhai Lai. The evidence 
on the record satisfactorily establishes that 
Shib Dayal and Kanhai Lai lived separately 
and carried on a separate cloth business and 
that the property in dispute was the self-ac- 
quired property of the latter. In fact, on the 
death of Kanhai Lai, an application was made by 
Mst. Chetni, for a succession certificate to col- 
lect certain debts due to her deceased husband. 
Shib Dayal resisted that application on the 
ground that Kanhai Lai lived jointly with him ; 
but the District Judge of Shahjahanpur who 
heard the application came to the conclusion 
that Shib Dayal and Kanhai Lai lived and car- 
ried on business separately, that each of them 
was assessed to income-tax, and that Mst. 
Chetni was entitled to collect the debts due to 
her husband. Shib Dayal took no steps there- 
after to establish his title against Mst. Chetni 
by a suit and allowed Mst. Chetni to remain 
in separate possession of the disputed property 
from the time of the death of her husband. 
Indeed, her name was recorded in the place 
of her deceased husband in respect of the dis- 
puted property in the revenue papers and she 
was in receipt of the profits of the same on her 
account. She had only a life-interest in the 
said property ; but she could alienate any 
reasonable portion of the same for pious or 
religious purposes or for the spiritual benefit 
of her husband. 

As pointed out in Khub Lai Singh v. Ajodhya 
Misser U) a Hindu widow has a larger power 
of disposition for religious or charitable purpo- 
ses, which are supposed to conduce to the spiri- 
tual welfare of her husband, than what she 
possesses for purely worldly purposes. In 
Lachhmi Kunwar v. Dunja Kunwar (2), a 
gift made by Hindu widow for the spiritual 
benefit of husband, after she bad returned 
from a pilgrimage, was upheld, and in Govind 
Upadhya v. Lakhrani (3j, a similar gift was 
made by a widow on her return from a 
pilgrimage to Gaya was treated as valid and 

(1) 81 Ind. Gas. 488 : 48 0. 574 ; 22 0. L. J. 846. 

(9) 45 Ind. Oas. 666 ; 16 A. L. J. 646 ; 40 A. 619. 

(8) 68 ind. Gas. 921; 19 A. L. J. 499 ; 48 A. 616. 
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binding on the reversionary heirs of her hus- 
band. 

The question therefore is whether such a 
gift was really made. The evidence produced 
on behalf on the defendants-appellanbs to 
prove that a gift had been made by Mst 
Ohetni in favour of Lachhman Prasad, a priest 
of Gaya, has, in our opinion, been rejected by 
the learned Subordinate Judge on insufficient 
grounds. Raghubar Dayal states that he 
went with Shib Dayal and Mst. Ohetni 
to Gaya about 35 or 36 years ago and 
that the gift was made in his presence 
by both of them in favour of Lachman Pra- 
sad. No deed of gift appears to have been 
written at the time. But there was a muta- 
tion of names effected in pursuance of an order 
of the 13th February 1886 in favour of Lach- 
man Prasad. A copy of an extract from the 
mutation register has been filed in proof of 
that entry. There is no satisfactory explana- 
tion why this mutation of names was effected 
in favour of Laohman Prasad, if no gift had 
been made in his favour. The learned Coun- 
sel for the plaintiffs refers to the written 
statement of the deCendants-appallants, where- 
in the gift aforesaid is stated to have been 
made after the death of Shib Dayal, Be- 
ing vendees from the transferees of the origi- 
nal donee, it is possible that they may have 
been misinformed as to the actual date of the 
gift. The extract from the mutation register 
shows that the transfer must have been 
made some time before the I3th February 
1385. 

Shib Dayal was then alive. He never chal- 
lenged the gift or the right of the donee or 
his transferees in his lifetime. Bam Lai 
states that there was a priest of Gaya nam^ 
Lachhman Prasad who lived at one time in 
Pa way an. Lachhman Prasad transferred his 
rights in favour of Khaga Lai and Bam Lai, 
who resold the same to the defendants-appel- 
lants on the 24:th December 1897. The gift 
aforesaid is, in our opinion, satisfactorily estab- 
lished and the plaintiffs have no right to 
recover possession from the donee or his 
transferees. 

The evidence adduced by the plaintiffs goes 
to show that Kanhai Lai was possessed of 
considerable property. Sita Bam, one of the 
witnesses for the plaintiffs, states that Kanhai 
Tjal had property worth Bs. 80,000, or 


Bs. 40,000. Ajudhya Prasad, another witness, 
states that he had property of the value of 
Bs. 50,000. Tuttu Lai, another witness, esti- 
mates the value of the property of Kanhai 
Lai at Bs. 60,000 or Bs. 70 000 including 
groves and muafi land. Bam Lai, one of the 
plaintiffs himself, states that the landed prop* 
erty of Kanhai Lai yielded an income of 
Bs. 500 or Bs. 600 per year. The property 
comprised in the above gift is assessed at a 
revenue of Bs. 93-6-4. The plaintiff valued it at 
Bs. 3,000, but a property yielding approximate- 
ly a profit of about Bs. 100 a year could not 
have been of that value in 1885. It is not 
clear what was the revenue assessed on that 
property at that time. In 1897 it was sold 
for Bs. 595 and that value bears a very small 
proportion to the total value of the property 
which Mst. Ohetni had inherited from her 
husband. 

The appeal must, therefore, be allowed and 
the claim with regard to the 13 hiswaa and 
odd share of the village Chilauta dismissed 
with costs here and hitherto to the defendants- 
appollants including fees in this Court on the 
higher scale. 

z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Appeal No. 689 of 1922. 

February 16, 1924. 

Present : — Mr. Kinkhede, A. J. 0. 

QOPALA BAPD and others— 
Dependants— Appellants 
vereus 

DOMA BAPU AND OTHERS— 
Defendants— Bespondents. 

DamageB— Water colleoted on land^Overflow-^ 
Injury to neighbour's land-^Lani not capable of ouHi^ 
vatiorL^amageSf whether can be awaratd, 

A parson who lot his own purpotas brings on his 
land and ooUaola and kaapa thara saoh a quantity of 
water aa is likely to do misohiof it it asoapaat must 
koap it in at hie peril, and H ha does so, and does 
net tttooaad In oonflning it to his own property, ho 



VOL. 78] 


INDIAN OASBS 


‘657 


GOPALA V. DOliA 


Is ADtwerabla for »ll tbe domage whfoh is tha 
natural oonaequanoa of ita aRoapa, though tha aaoape 
may oot ba dua to any fault or negligence on his 
part [p. 658, ool. 1.] 

Bylands v. Fletcher, (1868) 8 H. L. 830 ; 87 L. J. 
Bx. 161 ; 10 Ij. T. 820, relied on. 

Thera 1 r, h^weTer, no logic In making a person 
liable In damages for CBunlog an alleged Icjury to a 
thlcg which from Its nature U incapable of sustain- 
ing suoh Injury. For instance, a person cannot ba 
bald liable for causing damage to another by render- 
ing his land unfit for cultivation by reason of 
submersion owing to the overflow of water from the 
former’s land, where it Is found that the submerged 
land was not capable of cultivation at all. [p. 668, 
eol. 9.] 

Against the decree of District Judge, Bhan- 
dara, in Civil Appeal No. 35 of 1922, dated 
9th September 1922. 

Mr. C. B. Parakh, for the Appellants. 

Mr. D. T. Manqalmoorti, for the Bespon- 
dents. 

JUDGMENT.- -This second appeal arises 
out of a suit brought hy the present respon- 
dents for damages said to have been caused to 
them by reason of the loss of an alleged pros- 
pect of raising dhan and kathnn crops in an area 
11-65 acres appertaining to fields which are 
described with reference to their old Nos 266, 
266|2, 258 to 261 and 274|2 and 276/1 of 
mauza Morgaon, owing to the defendants’ 
wrongful act of submersion of the said land by 
the water of their tank in their adjoining village 
called Nilagondi. The damages claimed are in 
respect of the years 1917-18, 1918-19. 1919-20 
and 1920-21, the suit being instituted on 
16th February 1921, 

Between these parties there has been a lot 
of previous litigation in which the plaintififs’ 
right to discharge the suplus water accumulat- 
ing in their own tank into the defendants’ 
adjoining tank on lower level has been 
affirmed and the defendants have been held 
to be under an obligation to maintain the level 
or height of the column of water in their 
own tank to suoh extent and in such manner 
as will keep the plaintiffs’ aforesaid land 
free from submersion. This litigation com- 
menced in 1911 and went up to three Courts, 
and was also followed by a second one in 1917 
which also bad come up to this Court. The 
rights and liabilities as declared by the 
decree passed in the litigation of 1911 must, 
therefore, be considered to have been decid- 
ed once (or all as between the: parties, and 
I 0-*8l 


neither party can resile from the position 
so declared by the decree and reagitate the 
question so far as the question of the rights 
and liabilities of the parties are concern- 
ed. The only question, therefore, open for 
consideration is, whethor in the years in suit 
the plaintiffs have succeeded in establishing 
that theie was such an infringement of their 
rights as entitled them to demand compensa- 
tion from the defendants for what is termed 
submersion of their lands by reason of the 
surplus water of the defendants’ tank having 
been allowed to remain accumulated therein 
BO as to trespass upon the plaintiffs’ land 
beyond the particular limit fixed or defined 
by the previous decision between the parties. 

The Court of first instance, in a careful 
judgment, dismissed the plaintiffs’ suit bolding 
that the defendants were not responsible for 
the submersion and that they could not be 
expected to check the overflow more than 
what they did. That Court had made a care- 
ful local inspection and had taken the help of 
a Commissioner for determining the area sub- 
merged. It was held that only 2-26 acres out 
of now Nos. 427. 423, 422|3 and 422|4 were 
under water and that field No. 422|2 and 
major portion of field No. 422l3 were unfit for 
cultivation being full of lime-stone and that 
plaintiff never made any attempt to cultivate 
this submerged land but wished to make the 
tank of the defendants a source of recurring 
income to themselves by claiming compensa- 
tion from them. The District Judge has, how- 
ever, reversed that judgment and parsed a 
decree for Rs. 144 on account of the years 
1918-19, 1919-20. 

It has been correctly pointed out by the 
lower Appellate Court that the defendants 
built a tank on their own land for collecting 
water for their own use, and it was, therefore, 
incumbent upon them not to allow the water 
of their tank to overflow the plaintiffs’ land or 
to cause damage to the same. The plaintiffs* 
tank is on a higher level while that of the 
defendants is on a lower level. The flow of 
water being naturally downwards, the water 
from plaintiffs* tank naturally flows into the 
defendants’, and this imposes upon the defend- 
ants a continuing obligation to take special 
care to see that bhe level of the water of their 
tank does not reach above a particular height, 
so as to keep the plaintiffs’ aforesaid area ires 
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from submersion. The submersion is, thus a 
source of continuing damage to the plaintiffs, 
which are likely to render the defendants 
liable to them for compensation not only for 
acts of commission but also for acts of omis- 
sion, if it be proved that the damage is the 
direct and natural consequence of their act or 
omission, or a direct relation of cause and 
effect is established between the two. The 
lower Appellate Court, relying upon Bylands v. 
Fletcher (l ), has pointed out, and I think rightly, 
that a person who for his own purposes brings 
on his land and collects and keeps there any 
thing likely to do mischief if it escapes, must 
keep it in at his peril, and if he does so, and 
does not succeed in conhning it to his own 
property, he is answerable for all the damage 
which is the natural consequence of its escape, 
though the escape may not be due to any 
fault or negligence on his part. 

The view taken by the lower Appellate 
Court of the rights and liabilities of the 
parties as determined in the abstract by the 
previous decisions is certainly correct. But 
in applying it to facts of each year he was not 
quite correct. It cannot bo said that, invari- 
ably, the same or uniform results must follow 
from the infringement of these rights even 
though the circumstances and atmospheric 
conditions of each of the years in suit may be 
or are bound to bo different, according as 
there is scanty or unusual or unprecedented or 
abnormal downpour of rainfall. It was, there- 
fore, necessary for the plaintiffs to prove, and 
for the Court to decide with reference to the 
state of things obtaining in each of the years 
in suit, bow far by reason of the defendants' 
acts or omissions the plaintiffs’ rights have 
been proved to the infringed, and what 
damages were consequent on such infringe- 
ment. Then, again, the extent of injury caused 
to plaintiff must necessarily depend upon the 
extent of the additional submerged area of 
land fit for raising dhan or kathan crop, 
situate beyond the particular limit defined by 
the previous decision, in each of the years in the 
suit. In this connection, the question whether 
the particular land said to be submerged was 
otherwise fit for cultivation, in any part of 
the year or years in suit, either for the dhan 
crop or for kathan crop, is very pertinent, 

(1) (1666) 8 H. Ii. 880 ; 87 L. J. Es. 161 ; 19 Ii. 
T. 68a 


because on it must depend the standard of 
assessment of damages payable to plaintiffs 
for such lands. Whether the damage said to 
have been caused to plaintiffs is due to the 
unfitness of the soil for cultivation, and 
whether this unfitness, is due to the presence 
of lime-stone, or exists in the soil from its 
very nature, or has come into existence as the 
direct and necessary consequence of its sub- 
mersion, is a factor which cannot be treated 
ap immaterial, in determining the extent of 
defendants* liability for damages, as the lower 
Appellate Court seems to have erroneously 
thought. If the land had never been a source 
from which plaintiffs derived any income in 
the past owing to its being uncultivable land 
from its very nature, or being full of lime- 
stone, I do not see how its submersion with 
water escaping from the defendants’ tank could 
plnce on the shoulders of the defendants any 
obligation to comi^ensate the plaintiffs for the 
loss of a so-called prospect of sowing dhan or 
kaihan on such land. There never was or 
could be such a prospect;, and, therefore, none 
was lost, so far as these lands were concerned. 
Plaintiffs have assessed their damages on the 
basis of the land being fit for sowing dhan or 
kaihan crop. In order to succeed they must, 
therefore, establish this as the primary condi- 
tion of their maintaining a claim for damages 
in respect of such lands. The inundation or 
submersion cannot be the direct and immediate 
cause of the loss of the prospect of raising a 
crop on lands which were never fit for raising 
any such crop. There is absolutely no logic 
in making a person liable in damages for 
causing an alleged injury to a thing which 
from its nature is incapable of sustaining such 
injury. We are concerned only with the loss 
of prospect of raising dhan crop because the 
lower Appellate Court has accepted the view 
of the first Court that the submersion con- 
tinued only till the sowing time of kaihan crop, 
so that there could be no injury whatever to 
the hath in crop if they were regularly sown 
on the land. 

The District Judge has found that only 3-60 
acres of land was submerged under water ; 
thif consisted of 94 out of field No. 423, and 
266 out of fields Nos. 422|2, 422l3 and 422 4. 
It has also been found that plaintiffs have not 
sown any dhan crops since 1908 to 1921. In 
fact, no cultivation was ever attempted by 
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them. As rightly remarked by the lower 
Appellate Court, it is very unlikely that plaint- 
iff s could not do the cultivation of these 
ffelds owing to the submersion. It can, there- 
fore, be safely taken as not established that 
the alleged loss of the prospect of sowing dhan 
crops was not the direct consequence of the 
submersion of the lands bearing Nos. 422|2, 
422|3 and 422|4. 

As regards these and the rest of the land, 
in the absence of any evidence to show that 
submersion was maliciously brought by the 
defendants by doing any positive acts of 
wrong, it cannot be said that any damage was 
claimable from the defendants on the ground 
that the act was an act of aggression on their 
part. The submersion cannot, under those 
circumstances, be wilful or bo the direct and 
immediate cause of tho loss alleged to have 
been suffered by the plaintiffs. The next 
position to bo considered is whetlier the 
damage is attributable to any neglect of duty 
oast upon the defendants by tho former deci- 
sions. The defendants cannot, ordinarily, 
escape from the consequences of their own 
neglect or omission to take due care to see 
that the level of cheir tank is kept at a sufii- 
oiontly low height so as to prevent *94 are a out 
of held No. 423 from being inundated by the 
water of their own tank. It was open to the 
defendants to show that owing to causes over 
which they had no control such as unusual or 
unprecedented or abnormal or sudden rainfall 
they could not avoid the subersion, in spite of 
their best endeavours to let off the surplus water 
from the waste weir and by other breaches or 
sluices. In the absence of any evidence or finding 
to that effect, I think, I am justifiedi n presum- 
ing that the submersion of the area of *94 out 
of field No. 423 was due to the neglect of 
the defendants to let off the excess water 
from the out-lets. The District Judge baa 
rightly found tho defendants liable in damages 
for allowing the water which should have 
legitimately passed on to lower level to 
remain looked on higher level. The plaintiffs 
are, therefore, entitled to claim damages for 
the area of *94 of an acre which remained 
submerged owing to their neglect. The rate is 
fixed by the District Judge. The damages at 
that rate come to Rs. 19. 

The next question is for what years I can 
award at this rate. I cannot assume that the 


same atmospheric conditions prevailed in the 
different years in suit, so I shall not be justi- 
fied in adopting a uniform standard of assess- 
ment of damages for all years, as appears to 
have done by the lower Appellate Court, and 
make tbe defendants liable for the so-called 
damage to tbe land at the uniform rate for 
each year. I have no materials before me 
for holding that the 94 acres of land was in- 
variably under water in tho past in each of 
the years in suit. However, this appears to 
me to be a fit case in which, under these cir- 
cumstances, an award of nominal damages for 
the infringement and Rs. 10 as nominal 
damages ought to satisfy the requirements of 
the case. 1 have already held that the Dis- 
trict Judge’s award of damages in respect of 
lands which from the very nature or from the 
presence of limestone are unfit for cultivation 
of any kind is unsustainable. 

There is no force in the contention raised 
by the appellants regarding limitation. I, 
therefore, direct that the decree passed by the 
lower Appellate Court be modified by substitut- 
ing the figure of Rs. 10 in place of Rs. 144. 
The appeal succeeds only partially. The costs 
of this appeal will, therefore, be borne as 
incurred. The costs in the lower Courts will 
be borne and paid in proportion to success 
and failure in this Court. 

z. K. Decree modified. 


ALLAHABAD HIGH COURT. 

Second Civiii Appeal No. 1038 op 1922. 

February 19, 1924. 

Present ; — Mr. Justice Lindsay and 
Mr. Justice Kauhaaya Lai. 

MUHAMMAD NAZEEB alias BHIKHAI 
AND oTHEES— D efendants— Appellants 
versus 

Sheikh MUHAMMAD SULAIMAN— 
Plaintiff — Respondent. 

Custom— Pre-emftion— Partition, effect oj— Cus- 
tom whether abrogated. 
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The eSflok of a partition may be to deprive a^ oer- 
tain nambet of those who were formerly eatitled 
to pre-empt of their right* bat a pactitioa doe^ not 
entirely abrogate a oastom of pre-emption. The oaa- 
tom may atill apply to other oUesea whom the par- 
tition haa not deprived of the right of pre-emption. 
It will continue to apply to all who, notwithstand- 
ing the partition, oontinue in the same relation ot 
relations as formerly entitled them to olalm pre-emp- 
tion. 

Dalganjan Singh v. Kalka Singhs ^3 A. 1 (F.B.); 
A. W. N. (IH9J) 111; 9 Ind. Deo. (N. B.) 1086; 
Digambar Singh v. Ahmed Sayeed Khan^ 98 Ind. 
Oas. 34; 18 A. D. J. 93fi ; 19 0. W. N. 898 ; 17 

M. L. T. 198 ; 2 L. W. 803 ; 21 0 L. J. 937 ; 28 M. 
L. J. 556; 17 Bom. L. R 893 ; (1916) M. W. N. 681 ; 
87 A. 129 : 42 I. A. 10 (p. G.), referred to. 

Second appeal againat the decree of the 
Subordinate Judge of Jaunpur, dated the 27th 
March, 19^2. 

Mr. Iqhal Ahmads for the appellants. 

Mr. Mushtaq Ahmad, for the Respondent. 

JUDGMENT.;-- The appellants vendees 
were defendants in a suit brought by the 
plaintiff-respondent, Sheikh Muhammad Sulai- 
man, to pre empt a sale of property in two 
villages, !^ffpur and Ehwaipur, made in their 
favour by the third defendant, Salika Bibi. 

This lady is a first cousin of the plaintiff 
and she and the plaintiff are co-sharers in the 
same mahals in the two villages. The pur- 
chasers have shares in these villages but in 
different mahals. The plaintiff relied upon 
the custom set out in the wajib ul-arze$ 
prepared at the last revision of Settlement 
in or about the year 1884. (The District is 
permanently settled). 

It is admitted that, since these wajib-ul- 
arzes have been prepared, there has been a 
perfect partition of both the villages in suit 
and it is this fact which has been relied upon 
by the defendants-appellants in order to 
defeat the plaintiff’s claim. It is common 
ground that no fresh wajib-uUarzes were pre- 
pared after partition and so it was contended 
that the custom bad been abrogated. In 
the alternative, it was pleaded that if the 
custom was still in force the plaintiff had no 
better right than the defendants-purchasers 
as all are owners of shares in the two villages. 

This defence was accepted by the trial Court 
and the plaintiff’s suit was dismissed. In ap- 
peal this decision was reversed and the suit 
decreed. 


In this Court three pleas are taken in the 
memorandum of appeal. 

It is said in the first ground that the exis- 
tence of the custom has not been proved. 
The second ground takes the same point in a 
different way : it is said that the Court below 
should have found that the custom had been 
abrogated by the partition. 

Lastly, we have a olea that in any case the 
plaintiff has no right superior to that of the 
purchasers. 

It is not possible to sustain the argument 
that a partition abrogates a custom of pre- 
emption. That is settled by the Full Bench 
decision in Dalganjan v. Kalka (1) and also 
by the Privy Council Decision in Digamhar*a 
case (2). 

The question is whether the custom as 
recorded in the old wajtb'UUarz has survived 
the partition and whether it can be applied to 
the altered state of things brought about by 
the partition. It has been argued before us that 
if the custom as recorded before partition can- 
not be applied in its entirety in the altered 
conditions effected by the partition it must 
be deemed to have been abrogated. We 
do not think there is anything in either ot 
the rulings cited above to justify this proposi- 
tion. 

A custom may survive but its scope may be 
narrowed, as it often is when partition is 
effected. As is apparent from the decision in 
Dalganjan^s case (1), 

The effect of a partition may be to deprive a 
certain number of those who were formerly 
entitled to pre-empt of their right but it never 
seems to have been suggested that it results 
from this that the custom is entirely abroga- 
ted. It may still apply to other classes whom 
the partition has not deprived of the right of 
pre-emption. A partition is the act of parties 
and it is difficult to see why, if some of 
the sharers in a village choose to seek a 
partition and bring about by their own 
act their exclusion from a right they for- 
merly enjoyed, the other sharers who remain 

(1) 22 A. 1 (F. B.) ; A. W. K. (1899) 111 ; 9 Ind. 
Deo. (N S.) 1086. 

(2) 28 Ind. Gas 84 ; 18 A. L. J. 986 ; 10 0. W. K. 
398 ; 17 M. Ii. T. 193 ; 9 L. W. 308 ; 21 a Ii J. 937 ; 
28 M. L. J. 666 ; 17 Bom. L. R 898 ; (1916) M.W.H. 
581 ; 87 A. 129 ; 49 1. A. 10. (P. 0.). 
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within the oo-paroenary body should be 
deprived of the right they had. The proper 
view appears to be that the old oustom 
periusts and is applioable to all who, notwith- 
standing the partition, continue in the same 
relation as formerly entitled them to claim 
pre-emption. 

The v>ajih-ul-arz of Khwajapur provided for 
a right of pre-emption, first, in favour of shar- 
ers who were members of the same family 
next, in favour of **his$edaran qaribi” and after 
that in favour of " hissedaran deh'\ 

In the case of Bafipur the scheme was some- 
what different. The first right was given to 
sharers, members of the same family — the 
next to sharers in the same patti the third to 
sharers in the same thok and the last to 
“ hissedaran de}i\ Now that now mahals 
have been formed some of these classes of 
pre-emptors have necessarily disappeared, e.p., 
the “ hissedaran deK\ But there can be no 
difficulty in holding that the oustom is still 
applioable as regards the class denoted by the 
expression “ shank khandani ** who in both 
villages have clearly the best right of all. 
The vendees can only claim as “ hissedaran 
deh ” but under the altered constitution of 
both the villages they would not be entitled 
to pre-empt in a mahal in which they had no 
share. 

The plaintiff here is clearly a ** sharik 
khandani* of the vendor: they are, as has been 
said, first cousins and undoubtedly belong to 
the same family being descended from a com- 
mon grandfather. 

The plaintiff is entitled to the benefit of the 
custom which, so far as the class to which he 
belongs is concerned, must be deemed to have 
survived the partition. 

The decree of the lower Appellate Court is 
correct. The appeal fails and is dismissed with 
costs including, in this Court, fees on the 
higher scale. 

z. K. Appeal diemisted. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree 
No. 157 OP 1922. 

February 27, 1924. 

Present: — Mr. Justice Newbould and 
Mr. Justice Ghose. 

BILAST CHANDRA ROY— Plaintiff 
— Appellant 

verstis 

RAJENDRA CHANDRA DAS ROY and 
ANOTHER —Defendants — Respondents. 

Bev^al Land Revenue Salest Act {XI of 1859) S8, 

applicability of ^Bengal Touji Manual, rule 61— Co>»- 
tract Act {IX of 1872) s. 60-^Payment of revenue 
Revenue Money Order ^Time of payment-- Payment to 
Post Office, whether payment in time, 

Undei the rales oonteined in the Bengal Tonji 
Manual, 1918, the question whether a remittanoe of 
land revenue remitted by Revenue Money Order lea- 
ohes the GoUeotor in time depends not on receipt of 
the money or even of the money-order form at the 
Treasury, but on the date when the Post-Master fills 
the Treasury voucher, [p. 665, ool. 1.] 

Under rule 6l of the Bengal TouJl Manual, 1918, 
read with section 50 ot the Contract Aot, a payment 
of land revenue to the Post OAoe by means of a Re- 
venue Money Order before the last day of payment is 
a good payment in time. [p. 665, ooJ. 1.] 

In order that seotiou 33 of the Bengal Land Re- 
venue Bales Aot may oome into operation there must 
have been a sale for arrears of revenue. Where an 
estate is sold at a time when there are no arrears of 
revenue, the sale is not a sale for such arrears, and 
section 83 will have no applioation to suoh a case, 
[p. 665, 00). 3.] 

Appeal against the decree of the Subordinate 
Judge, Dacca, dated the 23th February 1J22, 

Babu Jogesh Chandra Boy (with him Babu 
TroUakyanath Qhose\ for the Appellant. 

Babu Tarak Chandra Chakravarthy (with 
him Babu Kalihinvar Chakravarthy), for the 
Respondents. 

JUDGMENT. —The plaintiff Bilas Chan- 
dra Roy who is the appellant before us was 
the owner of an entire estate bearing Touai 
No. 9299 in the Dacca Collectorate. The 
revenue of the estate is Rs. 88 1-1 payable 
in three instalments and the amounts and 
the latest days of payments, fixed under 
section 3 of Bangid Lemd Revenue Sales 
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Aot XI of 1859, of these instalments are 
Rs. 60-4-0 on the 12th January Rs 16-9-1 on 
the 28th June. On the 26th June 1919 
the plain tift' himself paid Rs. 11-4-0 at 
the Dacca Post Office with a Revenue Money- 
Order form duly filled in according to the rules 
contained in the Bengal Touzi Manual, 1918, 
on account of the revenue payable on the 28th 
June. On the 6th July the plaintiff received 
Exhibit 12 the acknowledgment portion cf 
the money-order which, instead of being a re- 
ceipt for the payment of revenue, contained an 
intimation endorsed in red ink in the following 
trems: — “Received after expiry of due date. 
The amount is kept in revenue deposit. The 
Mahal should be released by filling an appli- 
cation otherwise it will be sold at auction sale.*' 
This endorsement is dated the 2nd July. The 
29th and 30th June and 1st July were holi- 
days. Within two or there days of receiving 
this acknowledgment at Munshigunj, where 
the plaintiff is a practising pleader, he wrote to 
Rasik Chandra Gangopadhya, defendant No. 2, 
who is his Am-muktear^ requesting him to file 
an application for converting the revenue 
deposit to revenue in respect of Touzi No. 
9299. Rasik did not answer this latter until 
ISth September when he wrote the post-card. 
Exhibit 114, which reached the plaintiff a day 
or two later. During this interval on about 
the 23rd August a young son of the plaintiff 
died suddenly. Also, before this post-card was 
written the plaintiff's estate had been adver- 
tised for sale for arrears of revenue, the sale 
date being fixed for the 22nd September. 
In this post-card, the defendant Rasik, after 
explaining his delay in writing on account of 
his not getting a copy wanted for some other 
matter, wrote “For Mahal Nos. 9299 and 221 

two petitions and two Agentnama will be 

necessary. Also the receipt for the deposit 
of money and something for extra expenses 
and for the Muktear and his clerk will be 
necessary*'. On the 15th September the 
plaintiff sent Rs. 2 by money-order to Rasik. 
A day or two later the plaintiff sent his 
clerk Satis Chandra Choudhuri (P. W. No. 6) 
to Rasik at Dacca with an Agentnama and 
three blank demy papers signed by the 
plaintiff. No application was filed by the 
defendant No. 2 in accordance with the plaint- 
iff's instructions but on the 2lBt September 
he sent the post-card. Ext. 17, to the plaintiff. 
In this be mformed him that the sale of 


Mahal No. 9299 for arrears ofjrevenue was 
fixed for the next day and that in order to 
prevent the sale.it would bo necessary to pay a 
fine and also over Rs. 100 for cesses in arrear. 
The plaintiff was, therefore, asked to send 
Rs. 125 by Telegraphic money-order at once. 
This post-card did not reach the plaintiffs until 
the 24th September as he had left Mun^hi- 
ganj for his home in Maijpara on the 20th. 
On the 22nd September the plaintiff's estate 
was sold by auction at the revenue sale for an 
arrear of Rs. 7-1-8. There was Rs. 4-2-4 to the 
plaintiff’s credit in the Colleotorate accounts 
when the instalment of Rs. 11-8-0 was payable 
this explains why the arrear was this smal- 
ler amount. The estate was bought by defen- 
dant No. 1, a pleader's clerk for Rs. 530. The 
value of the estate is over Rs. 5 000. On the 
19th November, 1919, the plaintiff appealed 
to the Commissioner of the Dacca Division to 
have the sale set aside under section 2 of Aot 
VII (B. C.) of 1868 and section 26, of Act XI 
of 1859. This appeal was dismissed on the 29th 
May 19:.0 and the sale was confirmed on the 
6th June following. On the 22nd January 

1921 the plaintiff brought the* present suit 
which was dismissed by the Subordinate 
Judge, 4th Court, Dacca, on the 23rd February 

1922 and he has appealed to this Court. 

The above is a statement of facts of the 
case which are either now undisputed or 
which, if disputed, we hold to have been estab- 
lished by the evidence on the record. Where 
there is a variance between the evidence of 
the plaintiff and the second defendant we have 
no hesitation in accepting the plaintiff’s version. 
The lower Court has doubted his veracity on 
the ground that he has made discrepant state- 
ments as to whether he wrote his first letter 
to defendant No. 2 two or three days after 
the 6th July or a day or two before receiving 
Exhibit 14, this defendant's post-card of the 
ISthiSeptember. We find no such discrepancy. 
The sentence “ This post-card letter 1 receiv^ 
a day or two after the writing of this “letter" 
must mean that the plaintiff received it a day 
or two after it was written. This is the 
grammatical meaning of the sentence and the 
meaning given to it by the learned Subordi- 
nate Judge is inconsistent with the plaintiff's 
evidence that Exhibit 14 is a reply to his first 
letter. If it was a reply it could not have 
been received a day or two after the plaintiff 
wrote his letter. Also, the contents of Exhibit 
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14 indicate that it was a reply to a letter 
from the plaintiff received sometime previous- 
ly. Exhibit 14 also shows from its reference 
to several matters that this defendant’s denial 
that he was then acting as the plaintiff’s Reve- 
nue Agent is false. The contents of the second 
post-card, Exhibit 17, are not what he would 
have written if, as he says in his evidence, he 
found Touzi No, 9299 in the Bakiat list two 
days before he wrote the letter. 

The plaintiff brought this suit to set 
aside this revenue sale. He also asked 
for a declaration that the sale cortihcate 
issued to defendant No. 1 did not affect 
his title to certain specified In 

the alternative, he asked tor a decree directing 
a reconveyance of the estate. There were 
also prayers for recovery of possession and 
mesne profits. The grounds on which he 
claimed these reliefs were that the sale was 
Void as there were no arrears of revenue at 
the time of the sale ; that the sale was the 
result of a fraudulent conspiracy between the 
two defendants ; that tlie sale was bad on ac- 
count of failure to serve the notices required 
by law, and that notices did not properly des- 
cribe the estate. At the hearing of the appeal 
six points were argued : 

(1) that on the evidence it should be held 
that the plaintiff’s money order reached the 
Collectorate before the time for payment 
expired; 

(2) that the payment to the Post Office 
of Rs. 11-4-0 by Revenue Money-Order was 
valid payment in time ; 

(3) that a fraudulent conspiracy between 
the two defendants has been proved ; 

(4) that notices required by law were not 
served at all ; 

(6) that the 28th June was the date of 
payment of the Tune ki^t to which section 2 
of Act XI of 1859 is applicable and not the 
latest day of payment fixed under section 3 of 
that Act *, 

(6) that the sale-certificate conveys no 
title to the property in suit. 

We hold that the first of these points has 
been established. The plaintiff has proved by 
his own evidence corroborated by that of the 
Head Clerk of the Money-Order Department 
of the Daooa Post Office that he delivered 


Rs. 11-4-0 with a Revenue Money-Order form 
properly filled up and addressed to the Col- 
lector on the 26th June 1919. The time of 
payment is not stated in the evidence but is 
given in the plaint as between 11 a. m. and 12 
noon. As to what actually happened in the 
Post Office after the receipt of tlie money and 
money-order there is no evidence, but it was 
not possible for the plaintiff to adduce 
further evidence on the point since it is hard- 
ly possible that any of the Post Office offici- 
als should have any recollection of this indi- 
vidual transaction and all documents relating 
to it wore destroyed before this suit was 
instituted. From the Head Clerk’s evi- 
dence and the rules in the Bengal Touji 
Manual, 1918, it appears that the ordinary 
procedure would be as follows: Ordinarily, 
Revenue Money Orders are sent to the Col- 
lector the next day but if they are given on 
the last date for payment they are all hunted 
up and sent on that very day to the Collector. 
The actual money received by the Post Office 
is not sent to the Collector w’ith the money- 
orders. A list or lists of these money-orders 
is prepared in triplicate and also a Treasury 
voucher (Form A|C-12) representing the total 
value of the money-orders as entered in all 
the lists. The duplicate copy of the list with 
the money-orders and Treasury voucher are 
taken by the postman to the Collectorate 
Accountant at the Treasury. On receipt of 
these documents they are checked and compar- 
ed and if found correct the Accountant will 
at once cut off the portions of each mone^^- 
orders containing the coupon and acknowledg- 
ment, sign and date the mor.ey-orders (as 
payee) and return the paid money-orders to 
the postman. The Accountant will retain the 
lower portion of each money-order including 
the coupon and acknowledgment the duplicate 
list or lists and the Treasury voucher. Forms 
of Revenue Money-Order and of the triplicate 
list are given in Appendix A of the Bengal 
Touji Manual, 1918, as Forms 17 and 18, 
After this the Treasury Officer will make the 
necessary adjustment of account between the 
Post Office and the appropriate department 
to whom the money is to be credited. The 
acknowledgments and coupons which were cut 
off by the Accountant will then be examined 
in the Collectorate. If a remittance of land 
revenue is received in the Treasury after the 
sunset of the latest day of payment a note 
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red ink that the payment is too late for the 
latest day of payment.” This, as stated above, 
is what was done in the present ease. 

Even assuming that the question whether 
this payment of revenue by money-order was 
in time or not, depended on whether the 
money order reached the Treasury on the 28th, 
we are unable to agree with the learned Sub- 
ordinate Judge that the plaintiff has failed to 
prove that the money-order reached the Trea- 
sury before sunset on 28th June 1919. There 
was obviously some omission to follow the 
ordinary procedure either in the Post Office or 
the Collectorate. The learned Subordinate 
Judge has applied the presumption that 
official acts have been regularly performed to 
the acts of the Collectorate. We think, on the 
evidence in this case, it should be applied to 
the acts of the Post Office officials. It is 
proved that the money-order was delivered 
with the money on the 26th June. The 
evidence of the Head Clerk of the Money 
Order Department that such money-orders 
are ordinarily sent to the Collector the next 
day was not attacked in cross-examination nor 
was any suggestion made to him of irregulari- 
ty in the Post Office. The Collectorate or 
Treasury is only a quarter of a mile from the 
Post Office. A strong presumption, therefore, 
arises in the plaintiff’s favour that the money- 
order reached the Collectorate on the 27th 
June. To rebut this presumption there is no 
evidence that it reached the Treasury after 
the 28th. Neither the clerk who wrote the 
red ink endorsement nor any other officer of 
the Collectorate has been examined to prove 
when the money-order was received. There 
is, therefore, in support of the defendants only 
the presumption that the Collectorate officers 
performed their official acts regularly and that 
they would not have acted as they did unless 
the money orders had arrived too late. This 
presumption is far weaker and insufficient 
to rebut the presumption in the plaintiff's 
favour. 

We also bold that the appeal should succeed 
on the second point, that the payment to the 
Post Office of Rs. 11-4-0 by Revenue Money- 
Order was a valid payment in time. The 
learned Subordinate Judge would have decided 
this point in the plaintiff’s favour bi^ be not 
held himaolf bound by the dedsion of a 


Divisional Bench of this Court in Baikantha 
Nath Dutt V. Oanga Prosad Patnaik (l). In 
that case a zemindar sent his revenue by 
money-order through the Post Office at 
Bhadrak, in the Balasore District, for payment 
to the Collector of Cuttack. By mistake, the 
money was sent to the Collector of Balasore 
and consequently reached the Collector of 
Cuttack too late. In our opinion, this case is 
distinguishable from the present case on two 
grounds. In the first place, the legal effects of 
a payment of revenue by money-order 
must depend on the rules in force at the 
time such payment is made. We have 
not been able to obtain a copy of the rules 
in force in 1893, when the payment was 
made in the case cited. There has been at 
least one other edition of the Bengal Touji 
Manual published between then and 1918, the 
edition which contains the rules governing the 
present case. But it is clear from the judg- 
ment in that case that there was ono very 
material difference between the system then 
in force and the present system. From the 
frequent references to payment of money in 
the judgment it is evident that the payment 
by the Post Office to the Collectorate was 
then a cash payment and not, as it is now, a 
payment by transfer in the accounts. In the 
case of a cash payment, in the absence of any 
rules to the contrary, the time of the payment 
of revenue would be the time the remittance 
was received by the Collector. In the case of 
a payment by transfer it is necessary to 
examine the rules to decide when the money 
paid to the Post Office is to be held to have 
been received by the Collector. Though the 
concluding paragraph of r. 98 provides that 
" the acceptance of the money-order after the 
latest date of payment is to be treated in the 
same manner as the receipt of a personal 
payment of revenue after the latest date of 
payment this is qualified to an extent 
almost amounting to contradiction by the 
foot-note to r. 102 which is in the following 
terms : It is to be understood that date of 
receipt of the money-order in the Treasury is 
the date of the Treasury voucher by which 
it is paid and not necessarily the date on 
which the acknowledgment is examined, signed 
or returned.” Now, this Treasury Voucher 
should be made across the aokQowMgmeat in 

(1) 4 0. W.N.tOB, 
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(Form A-'C 19) is filled in, and filling in 
includes dating, by the Post Master before it 
leaves the Post Office. Under the existing 
rules, therefore, the question whether the 
remittance reaches the Collector in time de- 
pends not on receipt for the money or even of 
the money-order form at the Treasury but on 
the date when the Post Master fills in the 
Treasury Voucher. On the evidence in the 
present case there is a still stronger presump- 
tion that this was done before sunset on the 
28th June 1919 than there is to support the 
inference we have already drawn that the 
money-order form reached the Treasury 
before this time. 

But we further hold that, apart from 
what in fact happened after the money 
was paid by the plaintiff at the Post Office, 
that payment was a good payment in 
time. With all respect to the learned Judges 
who decided Balcuntha Nath DutVs ra^s (1) 
the question appears to us to depend, not 
on whether the Post Office can he considered 
the’ agent of the Collector authorised to give 
a valid receipt for arrears of revenue but on 
whether the payment was made in a manner 
and at a time prescribed or sanctioned by 
Government, Section 60 of the Indian Con- 
tract Act IX of 1872 provides: ** The perform- 
ance of any promise may be made in any 
manner or at any time which the promisee 
proscribes or sanctions’* Illustration (d) to 
that section is “ A desires B who owes him 
Rs. 100 to send him a note for Bs. 100 by 
post. The debt is discharged as soon as B 
puts into the postia letter containing the note 
duly addressed to A.” Buie 61 of the Touji 
Manual prescribes payment by means of a 
revenue money-order as one of tbe manner in 
which a payment of land revenue may be 
made. This rule must be read subject to the 
other rules as summarised in the “ Instruc- 
tion for the remittees’ guidance” printed on 
the Revenue Money-Order Form. The only 
one of these instructions which it is suggested 
the plaintiff did not follow is the^ fifth which 
relates to the time of payment ''Remittances 
of land revenue should bo made a sufficient 
time before the kist day to ensure their 
reaching the Treasury on or before that day. 
Remitters are advis^ to allow ample' margin 
on this account, for the acceptance of money- 
orders for land revenue after tbe kist day will 
not exempt an estate from sale, except accord- 
I 0-84 


ing to the rules applicable to personal pay- 
ment of revenue after kist day.” We are 
unable to hold that the condition prevents the 
plaintiff from establishing that his payment at 
the Post Office was a payment in the manner 
and time prescribed so that it would taka 
effect from the ftime of payment there. It 
might be an arguable point whether this in- 
struction prescribes that a remittance should 
be made in sufficient or in ample time to 
ensure reaching the Treasury on or before 
kist day. In the present case tbe payment at 
the Post Office on the 26th was in ample 
time to ensure its reaching the Treasury on 
the 28th June when it is remembered 
that the distance between these two places 
was a quarter of a mile. This brings us 
to the second point on which Bnilcuntha 
Nath Butt's ca^6 (1) is distinguishable as it 
was then held that the plaintiffs could 
not be acquitted from blame because he 
should have acted upon the warning contained 
in r. 6, which is similar to the present Instruc- 
tion 6, and should have left ample margin 
of time for accidents in transit. What is an 
ample margin of time must depend on the 
facts of each case. In the present case this 
margin was undoubtedly ample. 

For the respondent it is contended that 
section 33 of Act XI of 1859 bars the plaintiff 
from taking these first two grounds because 
they were not declared and specified in Ext 
E. the plaintiff’s memorandum of appeal to 
the Commissioner. But in order that this 
section may come into operation it is neces- 
sary that there should have been a sale for 
arrears of revenue. In the present case there 
was no arrear of revenue and, consequently, 
the sale which was held was not a sale for 
such arrears. 

As the appeal must succeed on these 
grounds it is not necessary to discuss at length 
the other four grounds urged on behalf of the 
appellants on these points. We are in sub- 
stantial agreement with the lower Court. The 
question of fraud is rendered more difficult on 
account of the false defences set up by both 
defendants. There can be no doubt that they 
were on more friendly terms than they admit 
a:?d also that intending purchasers were dis- 
couraged from bidding by the cond defend- 
ant But though we differ from the learned 
Subordinate Judge in giving more credit to the 
plidntiff’s evidence we agree with him in 
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holding that there was no conspiracy to de- 
fruad the plaintiff. It is suggested that the 
second defendant deliberately abstained from 
filing a petition, which would prevent the sale, 
in order that the first defendant might make 
some mcney by buying in the estate and 
surrendering it to the plaintiff. This would 
be as much a fraudulent conspiracy as it 
would have been if they had intended to 
divide the estate between them. But on a 
consideration of all the evidence we think that 
the second defendant honestly believed that it 
was useless to file a petition on the plaintiff s 
behalf unless he were in a position to pay the 
arrears of cesses. We believe that it was not 
until it was too late to stay the sale that he 
entered into an agreement and took action to 
enable the first defendant to buy the estate 
at a low price and that he did this thinking 
he was acting in the plaintiff’s interest The 
trouble probably arose on the first defendant 
demanding an amount which the plaintiff 
thought unreasonable. As regards the fourth, 
fifth and sixth points urged before us it is 
unnecessary to add anything to what has been 
written in the judgment of the lower Court. 

We accordingly decree this appeal. The 
crosS'objectioQ taken by the first defendant on 
the ground that he should be allowed his costs 
necessarily fails and is dismissed. The plaintiff 
will be granted a decree setting aside the 
revenue auction sale of Estate No. 9299 of the 
Dacca CoUectorate hold on the 22nd Septem> 
her 1919, and for declaration of his title to 
this estate and for recovery of possession and 
for mesne-profits which will be assessed in the 
lower Court. 

The plaintiff will get his costs both in this 
and the lower Court from defendant No. 1, 
defendant No. 2 who did not apper in this 
Court will bear his own costs in the lower 
Court, 

z. K, Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1296 op 1922. 

February 11, 1924. 

Present Mr. Justice Daniels, 

MUKHTAR AHMAD and others— 
Defendants —Appellants 
versus. 

KABIR AHMAD AND others— 
Plaintiffs- Respondents. 

Construction of dsedSale eertifi>'ote^Confliciing 
dcscriptions-^Decrce, whether may be referred to— Civil 
Procedure Code {Act V of 190S), $. il ^Dispute bet* 
ween judgment-debtor and auction-purchaser^ nature of. 

Where there are two de<«oription!< of the property 
sold in the sale certificate which cannot he recon- 
ciled with each other, it is open to the Court to look 
at the decree in the suit and to determine which of 
the descriptionB really goyerna the sale. 

fp. 667, ool. 3.] 

Barhamdeo Singh y. Bam Narain Singht 33 Ind. 
Gas. 380 ; 19 0. L. J. 183, followed. 

A dispute between a judgment-debtor and an auo- 
t ton. purchaser as to the extent of the property sold 
at the auction sale does not fall within the putyiew 
o! section 47 of the Oivll Procedure Code. 

[p. 668, ool 1.] 

Bhagwati v. Banwari Lai, 1 Ind. Cas, 416 ; 81 A. 
88 ; 6 A. L. J. 71 : 6 M. L T 186 ; Munna Lai V. 
The Collector of Shahjahanpur, 74 Ind. Caa. 9y6 ; 
45 A. 96 : (l'J23) A. I. B. (A.) 470, followed. 

Second appeal against the decree of the 
Judge, Small Cause Court, exercising the 
powers of a Subordinate Judge, of Allahabad 
dated the 17th July, 1922. 

Mr. Zafar MeMi, for the Appellants. 

Messrs. Bhagwati Shankar, Sami-ud-din, 
Maheshwari Dayal and Brij Behari Lai, for 
the Respondents. 

JUDGMENT, — The facts of this case are 
somewhat complicated and are stated in full 
in the judgment of the Court below. So far 
as they are necessary for the purposes of this 
appeal they are these. 

One Musammat Zaiban Bibi owned 
a share amounting to 1-anna 6-pie8 
6-karants 6-jan in the village of Bharwari 
in the Allahabad IHstriot. She died in 1896 
leaving two daughters, Salim-un-nissa and 
Bahim-un-nissa, as her sole heirs. Her 
brother-in-law, Zia-ul-haq, took possession of 
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the entire property. Musammat Bahim-un* 
nisBa 61ed a suit and obtained possession of 
her share of the inheritance namely Q-pies 3- 
krants Mst. Salim-un-nissa did not file 

a suit but on Zia-ul-haq’s death in 1902 she 
claimed her share in the mutation proceedings 
A compromise was entered into by which she 
was awarded a T-pies share and the remain- 
ing 2-pies ^-‘kranta ^-jan remained in posess- 
sion of the heirs of Zia ul-haq. While Zia-ul- 
haq was in possession of the entire property 
he had mortgaged O-pies of it to one Mukar- 
ram Husain. Mukarram Husain filed a suit 
on his mortgage and obtained a decree for sale 
in respect of this 9-pies. In the meantime, 
there had been a partition of the property and 
the 9-pies S-kranta 4-jan to which each of 
Zaiban Bibi’s daughter was originally entitled 
became after the partition a share of 2-annas 
9-yiiQti 1 krant i-jan l\-tond. In the auction 
sale which took place in execution of Mukar- 
ram Husain’s decree the property was pur- 
chased by the present appellants Mukhtar 
Ahmed and others. In the sale certificate 
the 9 -pies share was correctly stated but it 
was incorrectly described as corresponding to 
2-anna8 9-pie8 1-krant 2-jan ii4ond which 
was really the equivalent of the entire 9-pies 
d-krants ^ share as had existed formerly. 
The revenue of the share was, however, cor- 
rectly given and was the revenue correspond- 
ing to the original 9-pie8 share which the 
Court was entitled to bring to sale under the 
decree. Both the Courts below have held 
that the words “ 2-aunas 9-pies 1-krant 2’jan 
ll4ond ” in the sale certificate are merely a 
misdescription duo to a clerical mistake and 
that what really passed was the original share 
of 9-pies in respect of which the decree was 
granted. Two suits were brought, one by the 
heirs of Muaammat ^Salim-un-nissa and the 
other by the heirs of Zia-ul-haq, against the 
representatives of the auction-purchasers to 
recover the difference of 3-krants ^-jan. In 
connection with these two suits throe appeals 
were filed to the Court below, two by the 
heirs of Zia-ul-haq and one by the defendants. 
The Court below has held that the S-krants 4- 
jan share belongs to the plaintiffs in the two 
suits in proportion to their share in the entire 
property. As between the two sets of plaint- 
iffs there is no longer any controversy. The 
defendants have filed three connected appeals 
to this Court against the decrees pass^ by 


the Court below on the three appeals prefer- 
red to it. 

Both suits were filed within twelve years of 
the date of the auotion-sale so that no ques- 
tion of limitation arises. 

Seven grounds are tjiken in the memoran- 
dum of appeal but the points which have been 
actually argued are three only. They are, — 

1. That as the plaintiffs in the two suits 
were parties to the sale proceeding they are 
bound by the description of the property 
given in the sale certificate. 

2. That in any case their remedy was by 
application under section 47, Civil Procedure 
Code and not by suit. If the remedy was by 
application under that section, it would now 
be time barred. 

3. That the heirs of Musammat Salim-un- 
nissa are estopped by reason of a Kabuliat 
executed by them in favour of the auction- 
purchasers in respect of ex-proprietary plots. 

On the first question it appears to me clear 
law that where there are in the sale certificate 
two descriptions of the property which cannot 
be reconciled it is open to the Court to look 
at the decree in the suit and to determine 
which of those disoription really governs the 
sale. This has been expressly held in a 
Calcutta case Barhamdeo Singh v. Bam Narain 
Singh (i). The same principle is laid down in 
section 97 of the Evidence Act which says 
that where the language used applies partly to 
one set of existing facts and partly to another 
evidence may bo given to show to which of 
the two it was meant to apply. In this case 
the finding of the Courts below is supported 
by the presumption that what the Court 
intended to sell was that which it was authori- 
sed by law to sell and there is no legal ground 
for disturbing that finding, which is dearly in 
accordance with the iustioe of the case. 

The second point is concluded against the 
appellant by the Full Bench ruling in Bhcuj- 
wati V. Banwari Lai (2) which has been 
followed in the recent case of Manna Lai v. 
The Callector of Shahynhanpur (3) The dispute 

(1) 32 Tnd. Oaa. 280; 19 0. L. J. Ift2. 

(3) 1 Ind. Cas. 416; 81 A. 62; 6 A. Ii. J. 71; 5 M. 
D. T. 186. 

(8) 74 Ind. Gas. 995; 46 A. 96; (1928) A. I. R. (A.) 
470. 
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here, as learned Judge of the Court belovv 
points out, is not between the parties to the 
suit but between the judgment-debtors and 
their representatives the auotion purobarsers. 

As regards the third point I have examined 
the Kabuliat in question. It says nothing 
whatever as to the extent of the share. It 
merely acknowledge the title of the auction* 
purchasers to speoiho air plots in respect of 
which an ex-proprietary tenancy had arisen. 

All the grounds of appeal which have been 
urged, therefore, fail and I dismiss the appeals 
with costs. 

z. K. Appeal diamiased. 


CALCUTTA HIGH COURT. 

Appeal fkom Original Decree No. 33 
OP 1922. 

January 23, 1924. 

Preaent : — Mr. Justice Newbould and 
Mr. Justice Ghose. 

J. C. GALSTAUN— Plaintiff— 
Appellant 

veraua 

SONATAN PAL and others— Defendants 
—Respondents. 

Transfer of Property Act (IV of 1883), «. 69— Egtitl- 
able mcrtgage^Deposit of title-deeda-^Pro note given by 
dtbt r* whither inconaisient With mortgage — Hand- 
writing^ o mparisou of ^ Opinion formed by Judge in 
absence of evidence, danger of ^Execution of decree^ 
8ale-^Purchaser, whether iake$ ntbject to equities 
againit judgmeniMbtor. 

A debtor handed over the title-deeds of certain pro- 

g erty to hie creditor saying that the latter was to 
old them as seoarity against the liabilities already 
Incurred and that should be inouired thereafter by 
the debtor. He subsequently signed a snemoran. 
dnm in respect of the deposit of the title-deeds with 
the oreditor ; 

Held, that an equitable mortgage by deposit of 
title-deeds was created in favour of the oreditor as 
soon as the title-deeds were handed over to him. 

There is nothing Inconsistent in a debtor exeonting 
a promissory-note in favour of hie oreditor and at the 


same time making a deposit ot title-deeds by way 
of seourity for payment of the debt. [p. 671, ool. 1.] 

The praotioe of a Judge deolariog whether a dls. 
puted signature agrees with the other signatures of 
a oertaio person without ^ the asststaooo of any 
evidence but merely on his own inspection oannoi 
be approved. It is^espeoialy undesirable that a Judge 
should take upon himself the task of comparing 
signatures in order to find out whether there has been 
a forgery in a oase, where there is nothing to showon 
the reoord that the sinoature was alleged by any 
person to be a forgery, [p* 672, ool. 1.] 

Evidenoe relating to dissimilarity of signatures 
is peculiarly fallaoious, where the dissimilarity re- 
lied upon is not that of general oharaoter, but mere- 
ly particular letters ; for the slightest peculiarities 
of circumstance or position, as* for instance, the 
writer sitting up or reclining, or the paper being 
placed upon a harder or softer substance, or on a 
place more or less inolined—nay, the materials, as 
pen, ink, etc , being difierent at difisLent times— are 
amply suffiolenb to aooount for the letters being 
made varionsly at the difierent times by the same 
Individual. Independently, however, of anything of 
this sort few individuals write so uniformly that dis- 
similar formations of particular letters are grounds 
for oonoludiDg them not to have been made by the 
same person, [p. C72, ool. 1.] 

A purchaser at a sale In execution of a decree pnr- 
ohases the property subject to all the equities 
against the judgment-debtor and cannot taXe up 
the position of a bona fide purchaser for value with- 
out notioe. 

Appeal againstf the decree of Subordinate 
Judge, Dacca, dated the 23rd September 
1921. 

Babu Provaa Chandra Milter, with him 
Babus Chant Chandra Biawaa and Manindra 
Kumar Boae, for the Appellant. 

Babu Jogeah Chandra Boy, with him Babus 
Bajendra Chandra Ouha and Debendra 
Chandra Pal, for the Respondents. 

JUDGMENT. — This is an appeal against 
the judgment and decree of the Subordinate 
Judge, 2nd Court, of Dacca, by the plaintiff . 
The suit was brought for the purpose of en* 
forcing a mortgage by deposit of title deeds 
of certain properties at Gopeebur made by 
one J. B. Sookias in favour of the plaintiff 
on the 22nd May 1914. The plaintiff's oase 
is that he bad been advancing money to J. B. 
Sookias for the purpose of carrying on business 
in jute and this transaction commenced some- 
time in 1906. On the 12th March 1912 
there was an adjustment of the aooount 
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of the moniefl due to the plaintiff from 
J. B. Sookias and this adjustment was made 
of the dues up to the SOfeh October 1911 
when Bs. 75,000 odd was found to be due to 
the plaintiff' from J. B. Sookias. Sookias ao- 
knowledged his liability to pay that sum with 
interest at 10 per cent, per annum with 
six-monthly rests affixing his signature to 
the account made up on the 12th March 1912. 
It was stated that this account with 
Sookias was kept in abeyance by the 
plaintiff, by which term it appears the parties 
meant that no further advance of money 
would be made to dookias which would be 
debited in that account. Sookias used to 
carry on his business at a place called Nabi- 
gunge at that time. On the 15th September 
1913 J. B. Sookias purchased some lands 
which are described as Gopecbur property for 
Es. 9,800. Qopechur is about 2 or 3 miles 
distant from Nabigunge and he transferred bis 
business to that place. The plaintiff then 
alleges that a second account was opened bet- 
ween him and J. B. Sookias on the 26th No- 
vember 1913, and then, on the 22nd May 1914, 
J. B. Sookias deposited his title deeds with re- 
gard to the Qopechur property with the plaint- 
iff in Calcutta as security for the debts ho then 
owed the plaintiff as well as for future ad- 
vances. Then, it is alleged that on the 30th 
June 1914, Sookias gave the plaintiff a 
memorandum with regard to this deposit of 
title deeds, and this document has been des- 
cribed as a letter of hypothecation Then, in 
1916, J. B. Sookias fell ill and was in hospital in 
Calcutta. When he was in hospital the plaintiff 
states that on the 3rd July 1916 adjustments 
were made with regard to both the accounts 
that he bad with Sockias which were made 
up till the 30th June 1916. It was alleged 
that on the first account Bs. 1.27,000 and odd 
was due to the plaintiff and with regard to the 
second account Bs. 45.000 and odd was due 
by the plaintiff to J. B. Sookias. Sookias ac- 
knowledged these adjustments on that day 
and put his signature to the accounts in ac- 
knowledgment of his liability. J. B. Sookias 
died on the 6th August 1916 and the plaintiff 
brings this suit for the enforcement of the 
mortgage which was alleged to have been 
made by Sookias on the 22nd May 1914. 

The defendants Nos. 1 and 4 represent the 
estate of J. B. Sookias, the defendant No. 1 
being the minor son of Sookias represented by 


his grand-mother defendant No. 4 who has 
taken Letters of Administration to the Estate 
of J. B Sookias. The defendant No. 2 was a 
creditor of Sookias who had attached the dis- 
puted property in execution of his decree for 
money and had sold it in execution, the pur- 
chaser being the defendant No. 3. It is alleg- 
ed that defendant No. 2 was made a party as 
the sale in execution of his decree had not 
been confirmed when the suit was brought. 
The suit was contested by the defendant 
No. 3 alone. The defendant No. 2 alleged 
that he had been unnecessarily joined as a 
party and he only asked for his costs. The 
other defendants Nos. 1 and 4 appeared but 
did not contest the suit and they admitted 
the olaim of the plaintiff. Defendant 
No. 3 only appears in this Court to contest 
the appeal. 

The defendant No. 3, who is the auction- 
purohasor of the Qopechur properties which 
arc the subject of the alleged mortgage in 
favour of the plaintiff, has denied all the facts 
stated by the plaintiff in his plaint. He even 
denied the fact that the plaintiff had advanced 
any money to J. B. Sookias and also the fact 
of the several adjustments mentioned by the 
plaintiff of tbe accounts which he had with 
Sookias. More specifically, defendant No. 3 
alleged that Sookias had not made the deposit 
of title-deeds as alleged by the plaintiff, 
nor did he sign the letter of hypothecation 
alleged to have been given to the plaintiff 
on the 30th June 1914. 

It will not be necessary to deal with many 
of the statements made in his written state- 
ment having regard to the arguments that 
have been addressed to us by the parties in 
this Court. A large number of issues was 
raised in the Court below but the important 
issues which have been argued before us are 
issues 5 and 9. Issue 5 runs thus : — Does 
the plaintiffs’ mortgage, as alleged in the 
plaint, amount to an equitable mortgage and 
did J. B. Sookias give this Qopechur property 
to the plaintiff in equitable mortgage as alli- 
ed, and, if so, what sum is due to the plaintiff 
on such mortgage?” The 9th issue was : — 
" Were the aforesaid accounts adjusted and 
accepted as correct and signed by J. B. 
Sookias as alleged by the the plaintid ; if so, 
can the defendant No. 3 ask the Court to go 
behind the adjustment 
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The learned Subordinate Judge held that the 
plaintiff had advanced monies to J. B. Sookias 
at an interest of 10 per oent. per annum 
and compound interest with six- monthly rests 
and that there were two running acsoounts 
of the transactions between them and that the 
accounts were adjusted and accepted as correct 
and signed by J. B. Sookias. With regard to 
the last portion of issue No. 9 we need not 
deal as the learned Judge found that the 
defendant No. 3 can question the account and 
upon the evidence he arrived at a sum which 
he found was due to the plaintiff. Neither of 
the parties before us challenged that account. 
The appellant did not do so on the allegation 
that, as there was no possibility of his recover- 
ing any amount of money in excess of what 
was found due by the Subordinate Judge out 
of the estate of Sookias, it would be useless 
waste of time to take us through the accounts 
for the purpose of increasing his own dues. 
The respondent, however, attacked the finding 
of the Su\x)rdinate Judge with regard to the 
first portion of the 9th issue in support of the 
decree in his favour. His contention was that 
the adjustments spoken of by the plaintiff on 
the 3rd July 1916 were not true and the sig- 
natures of J. B. Sookias in the two adjustments, 
which were marked Bx. 6 and 7, were not 
genuine. His argument was that on the 
25th March 19X6 Sookias had written a 
letter to Galstaun in which there is this 
passage : — ** As I am anxious to see all 
accounts cleared up to date with your good- 
self, on arrival will go through it thoroughly*’ ; 
and he further stated in that letter that he 
was leaving Naraingunge for Calcutta on 
Monday the 27th March 1916. It is urged 
that, as Sookias wanted to go through his 
accounts thoroughly on the 25th March 1916, 
it was not likely that he was able to do so on 
the 3rd July, when he was lying ill in hospital, 
within such a short time as be is stated to 
have taken in looking over the accounts. The 
fact that the accounts were adjusted has been 
proved by the plaintiff and his manager Basil. 
The plaintiff says in his evidence : — “About 
16 or VO days before his death I had some 
conversation with him about his business. It 
may be a month before bis death. The con- 
versation was about accounts. I told him 
that Basil would take my account to him and 
if he found it correct I asked him to certify 
its correctness. I sent Mr. Basil with the 


book. The next morning Basil showed me 
the book with the certificates of J. B. Sookias. 
These accounts bear the certificates. The 
certificates are, in my opinion, in the hand- 
writing of J. B. Sookias.” Basil says in his 
evidence that, *'tbe certificate of acceptance 
and correctness of the account was written 
and signed by J. B. Sookias in my presence. 
That it was also signed and dated in my pres- 
ence. There was another acceptance on that 
date. The certificate of acceptance and cor- 
rectness of this account was also written and 
signed and dated in my presence. This was 
at the Presidency General Hospital in Cal- 
cutta.” This evidence is supported by 
T. B. Sookias, who was examined as a wit- 
ness for the plaintiff. This witness is 
a brother of J. B. Sookias. We do 
not see any reason why this evidence 
should not be accepted. There is no reason 
to suppose that Sookias did not know how his 
accounts stood with the plaintiff and that he 
could not examine the accounts when they 
were placed before him by Basil. We, there- 
fore, hold, agreeing with the Subordinate Judge, 
that there were accounts between the plaint- 
iff and J. B. Sookias which were adjusted 
and accepted by J. B. Sookias on the 3rd July 
1916 and that the interest that was agreed to 
be paid was 10 per cent, per annum with six- 
monthly rests. 

The real question of importance in this case 
is involved in issue 5. The Subordinate Judge 
has held that there was no deposit of title- 
deeds by way of security by Sookias with 
Galstaun on the 22nd May as alleged, and the 
document, bearing date 30tli June 1914, was 
not signed by Sookias but was a forged instru- 
ment, and we shall have to deal with this 
question in some detail. The evidence with 
regard to the deposit of title-deeds as well as 
of the memorandum is mainly that of the 
plaintiff. His evidence is that, sometime in 
1914, he pressed J. B. Sookias for security 
knowing that he had purchased the Gopechur 
property and bad built on it with moneys which 
had been advanced by the plaintiff to Sookias, 
and thereafter Sookias brought the title- 
deeds respecting the Gopechur property and 
banded them over to the plaintiff saying that 
the plaintiff was to hold them as security 
against the liabilities incurred and that should 
be incurred thereafter by Sookias to 
the plaintiff. He says that on the 22nd 
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May Sookias made over hia title-deeds 
at the office of the plaintiff 67, Kadha Bazar 
Street, Calcutta in a bundle. The plaintiff 
examined the topmost document which was 
the conveyance obtained by Sookias of the 
property. The bundle was wrapped up in 
a piece of cloth. The plaintiff then says that 
he kept the bundle in a safe, and when Sookias 
handed over the documents to the plaintiff he 
said that he did so as security for the amounts 
he owed the plaintiff and which he would fur- 
ther owe him. At that time the plaintiff’s 
manager Basil was present. Subsequently, 
Mr. J. B. Sookias gave him a letter and that 
letter, he said, was signed in his presence. In 
this matter ho has been corroborated by his 
manager Basil,and it is unnecessary to state the 
evidence of Basil in detail. T. B. Sookias also 
gives evidence in support of the fact that J.B. 
Sookias brought the title-deeds from Gopcchur 
in May or June 1914 and he told the witness 
at that time that he was going to hand over 
the documents to the plaintiff and he says 
that he left Gopechur with a bundle contain- 
ing documents. If this evidence is believed 
there cannot be any doubt that a mortgage 
was created in favour of the plaintiff by 
Sookias. 

It is necessary to state that, as against this 
positive evidence, there is no evidence on 
behalf of the defendant contradicting this 
except in one particular. It has been alleged 
by some of the witnesses for the defence that 
J. B. Sookias was in possession of the title- 
deeds of Gopechur about the months of 
August and September of the year 1914. 
The evidence is to this effect, that these 
witnesses asked Sookias if he had purchased 
the Gopechur property and they wanted to see 
the title-deeds in order to satisfy themselves 
that Sookias had actually purchased the 
Gopechur property in order that they might 
supply him with Jute on credit, and, on being 
so asked. Sookias did actually produce before 
them bis title-deeds for their inspection on 
different occasions. The evidence, on the face 
of it, seems to be incredible, for the reason 
alleged as to why the documents w^re asked 
for by those witnesses could not possibly be 
true. Sookias had already been doing business 
at Nabigunge, which is only at a short distance 
from Gopechur, from 1906. The dealers of 
that place had been doing business with him 
from that time. The defendant No. 3 in his own 


evidence says that he had commenced to deal 
with Sookias in 1912 and from 1912 to 1914 he 
does not say that there was any circumstance 
which led him to consider that Sookias had 
ceased to be such a good customer as he was 
before the purchase of his property in Sep- 
tember 1913. There was no reason whatso- 
ever then for his asking for the production of 
the title-deeds in 1914 for the purpose as 
alleged. The Subordinate Judge has not also 
accepted this evidence as he says, “ defendant 
No. 3 has adduced some oral evidence to show 
that after the date of the alleged deposit of 
title-deeds they were shown at Naraingunge 
by J. B. Sookias to him and his witnesses 
Nos. 6 and 9. I do not attach any weight to 
the evidence.” We are also of opinion that 
this evidence is untrue. 

The fact, therefore, remains that there is 
positive evidence on behalf of the plaintiff and 
there is no evidence on the other side contra- 
dicting it. In such a case unless the circum- 
stances are such that the evidence on behalf 
of the plaintiff cannot he true, we should not 
be disposed to hold that this uncontradicted evi- 
dence should be rejected. But the Subordinate 
Judge has referred to certain circumstances 
from which he comes to his conclusions and it 
is, therefore, necessary for us to deal with the 
grounds on which the Subordinate Judge has 
held that the plaintiffs’ evidence should not 
be accepted and the document. Ex. 5, dated the 
30bh Juno 1914, is a forged instrument. 

We should deal, first, with the signature on 
the letter, Ex. 5. The Subordinate Judge says, 
after looking into certain undisputed signatures 
of J. B. Sookias : — “ He used to sign with a 
flourish below his signature and this flourish 
is drawn from the last letter of his name. All 
these undisputed signatures are in a bold and 
running hand and the flourish in the signature 
is not easy to imitate. The alleged signature 
in Ex. 6 does not appear to have been made 
with a running hand It appears to have been 
made in rather a halting hand. Certainly the 
flow of writing in this signature is much less 
than in the undisputed signatures. The latter 
‘ B ’ and the next letter ‘S’ in the alleged 
signature are clearly in a halting hand.” Then, 
lower down, ho says : “ The flourish below 
this signature does not resemble the flourish 
below any of the undisputed signatures. It 
appears to be an imitation of the flourish 
below one of the signatures made in the hos- 
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pital, to wit, the signature in Ex. 6. ” Ex. 6 is 
the signature in one of the adjustments of 
aooonnt acknowledged by J. B. Sookias on the 
3rd July 1916. We may say at the outset that 
no expert evidence was given in this case on 
behalf of the defendant for the purpose of 
comparing this disputed signature with the 
admitted signatures of Sookias. The observa- 
tions which the Judge has made have been 
made on his own view of the signatures. The 
practice of a Judge declaring whether a 
diputed signature agrees with the other 
signatures of a certain person without 
the assistance of any evidence but merely 
on his own inspection, has been disap 
proved by experienced Judges in many 
oases. It is especially undesirable that the 
Judge should take upon himself the task 
of comparing signatures in order to find 
whether there has been a forgery in such a 
case, where there is nothing to show on the 
record that this signature was alleged by any 
person to be a forgery. It is also difficult to 
say that, because certain letters in the dis- 
puted signature appeared to have been written 
in a halting hand, in the opinion of the Sub- 
ordinate Judge, that it should be a forgery. 
In this connection we think that the observa- 
tions of Sir John Nicholl in the case of Robson 
v. Roche (1), are appropriate. He says, speak- 
ing of evidence relating to dissimilarity of 
signatures ; “ But such evidence is peculiar- 

arly fallacious, where the dissimilarity relied 
upon is not that of a general character, but 
merely particular letters ; for the slightest 
peculiarities of circumstance or position, as, 
for instance, the writter sitting up or reclining 
or the paper being placed upon a harder or 
softer substance, or on a place more or less 
inclined -^nay, the materials, as pen, ink, &c., 
being different at different times ate amply 
sufficient to account for the letters being made 
variously at the different times by the same 
individual. Independently, however, of any- 
thing of this sort few individuals, it is appre- 
hended, write so uniformly that dissimilar 
formations of particular letters are grounds 
for concluding them not to have been made 
by the same person."' This seems to have 
been the experience of most persons about 
their own signature which they make at 
diff er ent times. We have carefully examined 

( 1 ) (1894) Add. 68 at p 79 : X69 E. R. 916. 


the signatures ourselves. We do not think 
that the disputed signature is such that it can 
be said to be a forgery. Speaking of dissi* 
milarities, we may point out that the signa- 
tures in Ex. 67 (a) to 67 (d) which purport to 
have been made at the same time on the same 
document by Sookias and which are undisput- 
ed show dissimilarities and the same observa- 
tions may be made with regard to those 
signatures as have been made by the Subordi- 
nate Judge with regard to the signature on 
Ex. 5. 

We must then deal with the observations 
of the Subordinate Judge with regard to the 
contents of the document. Ex. 6. The learned 
Subordinate Judge seems to have made 
too much of what he calls two slight 
inaccuracies in composition and those are the 
use of the word ‘owed’ when it ought to 
have been ' owe,’ and the fact that a comma 
had been placed after the word ‘account ’ 
instead of a full stop, and the letter ‘ a ’ follow- 
ing ought to have been a capital letter instead 
of a small letter. From this he comes to the 
conclusion that this draft could not have been 
made by an Attorney, because he says that an 
Attorney must bo presumed to have good 
knowledge of English, But the Subordinate 
Judge seems to overlook the fact that these 
mistakes might have been made by the typist. 
It is a well known fact, and which wo see 
almost every day, that typed petitions present- 
ed in Court contain serious errors due to the 
typists’ mistakes, and even in this document. 
Ex. 5, in the list of the documents there will 
be found, even on a cursory view, that there 
are various mistakes due to the typists’ 
errors. With regard to this we may also 
state that no question was asked during the 
plaintiffs* cross-examination about these in- 
accuracies. Now, even assuming that this 
document was drafted as it appears before us, 
there is no reason to suppose that it was a 
forgery. The plaintiff says in his evidence 
that he spoke to some Attorney, whom be 
could not remember, who made the draft. If 
the plaintiff wanted to forge a document he 
would have only to ask the Attorney for a 
draft of a memorandum for deposit of title- 
deeds by way of security and be would have 
got it. The fact, therefore, that there are 
these inaccuracies in the document does not 
lead to the conclusion that it was not a genuine 
document. 
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The Subordinate Judge next seems to draw 
some inference against the plaintiff because of 
the draft nob having been produced in this 
case. Wo do not attach any importance to this 
fact. Such a draft would not be preserved by 
any man of businesss in ordinary oiroum- 
stances. In some oases drafts of documents 
may be necessary and their production highly 
important, as, for instance, where a Will is 
alleged to have been executed by a testator 
on his death-bed ; and the question is whether 
the fair copy of the Will was in accordance 
with the draft approved by the testator. Bub 
we do nob see any reason why the draft of a 
memorandum of the fact that title-deeds have 
been deposited as security should be preserved. 

The learned Judge then makes certain 
observations with regard bo the transaction 
being unbusinesslike. Wo do not see that it 
was unbusinesslike in any way having regard 
to the course of dealings of business-men in 
similar transactions. Mortgages by deposit of 
title-deeds are not allowed by the law in the 
Moffusil. They can only be made in certain 
towns specibed in tho Transfer of Property 
Act, and suits based on equitable mortgages 
in Moffusil towns are very rare, and it seems 
to us that the learned Subordinate Judge is 
not quite familiar with the way how these 
transactions are conducted in the Cities. 
Supposing Sookias were alive and the suit had 
been brought against him, could he be heard 
for a moment to say that the transaction was 
at all unbusinesslike ? The whole difficulty 
has arisen from the fact that Sookias is dead 
and the plaintiff took possession of his proper ' 
ties under circumstances we shall state later 
on. If Sookias had been alive, certainly it 
could not have been urged by him, why there 
was no witness to this transaction, why was not 
any Attorney called in, and so forth. In order 
to understand the nature of this transaction 
one must remember the relationship between 
tho parties. Galstan had every confidence in 
tho integrity of Sookias as would appear from 
the fact that he had been making large 
advances of money to Sookias and when 
Sookias produced the title-deeds of tho 
property before him, the plaintiff was satisfied, 
by looking into the last conveyance which 
Sookias bad taken, as regards the nature of 
the deeds, and kept them in deposit. That 
being so, we do not consider that there was 
I 0^65 


anything unbusinesslike in the transaction 
which would make the allegation of the 
plaintiff suspicious. 

We should next deal with the other points 
of suspicion on which the Subordinate Judge 
relies. The first thing he says is that there 
is no documentary evidence to show that in 
1914, or previously, the plaintiff ever pressed 
Sookias to give security for his debts to the 
plaintiff. The plaintiff has oxpalined why he 
asked for security. The Subordinate Judge 
deals with two documents, Ex. 2 and Ex. 3., 
Ex. 2 is a letter at the end of which 
the plaintiff wrote:— “Don't forget to 
get the title-deeds of Gopechur Godown as 
you promised.” This letter is dated 12th 
May 1914. In reply to this letter, Sookias 
wrote Ex. 3, which is dated 14tli May 3914. 
The last lines are these . — “ Gopichur title- 
deeds I shall with pleasure bring them down 
for year inspection and satisfaction to my 
satisfactory bargain in that property,” The 
Subordinate Judge considers that tho plaintiff 
asked Sookias to bring the title deeds of Gope- 
chur properties to him in order that the plaint- 
iff might inspect them for tho purpose of 
satisfying himself that Sookias had made a 
good bargain, and he comes to this conclusion 
with reference to the last few words of Sookias* 
letter. We must say that it is difficult to 
understand the meaning of what Sookias 
wrote. But we have no doubt in our minds 
that the plaintiff did nob want the title-deeds 
of Gopechur properties for the object of satis- 
fying himself as to whether Sookias hod made 
a good bargain. It is in evidence that Gals- 
taun knew about the purchase when it was 
made. The purchase had been made in Cal- 
cutta and the conveyance was prepared by a 
Firm of Attornies here. Basil says that he 
had seen the title-deeds of Sookias at the time 
the property was purchased. Whether Soo- 
kias had made a good bargain or not might 
be a question of some importance at or about 
tho time of the purchase and if the plaintiff 
was so anxious bo be satisfied about that he 
would have enquired into the matter at or 
about the time of the purchase. But a 
mere inspection of the title-deeds would 
hardly enable any person without inspec- 
tion of the property to decide whether the 
purchase of property was a good bargain 
or not. This property was purchased for 
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9,800 rupees only in September 1913, buil- 
dings were made upon it by Sookias and the 
value of the property at the time of the suit is 
said to have been about a lakh of Rupees. Gals- 
taun says that when he saw that buildings 
had been made on it by Sookiaa with monies 
whioh he had advanced, he thought of taking 
that property as security for his debts by de- 
posit of title-deeds. It seems to us that that 
is a probable explanation of plaintiff's asking 
Sookias to bring the title-deeds and it was not 
for the purpose of being satisQed as to the 
bargain Sookias had made. 

Tlien, we have to deal with two other let- 
ters, Ex. 53 and Ex. 54. The Subordinate 
Judge has, in our opinion, made a mistake with 
regard to the inference he draws from Ex. 58. 
That is a letter written by Sookias to the 
plaintiff, dated 8th January 1916, and the re- 
levant passage runs thus : —Regarding the 
pro-note my best endeavours are to reduce 
my old standing debts to you. Therefore, I 
am reluctant to sign a fresh note until I go 
down to Calcutta by the end of this month 
and adjust our account. Then I shall be 
ready to give you anything that you may ask 
for. The Subordinate 'Judge seems to have 
thought that this letter was iu answer to a 
letter by Galstaun asking Sookias to execute a 
fresh promissory-note in his favour and from 
that be infers that there was a previous pro- 
missory-note. If that was so, he says, then the 
story of a mortgage by deposit of title-deeds 
would be false. We are unable to follow this 
reasoning of the Subordinate Judge. It is 
well known that a debtor may execute a pro- 
missory-note in favour of his creditor and at 
the same time deposit bis title deeds by way 
of security for payment of the debt. In fact 
the oldest cases with regard to equitable 
mortgages in our books before the Transfer of 
Property Act show the fact of deposit of title- 
deeds being endorsed on the promissory-note. 
In this case the deposit was made to secure 
the past and future debts. The amount of 
the debt was not ascertained and it is only 
natural that the creditor would ask for some 
acknowledgment from the debtor by way of a 
promissory-note in order to 6x the amount of 
his liability. 

Much has been made by the learned Sub- 
ordinate Judge about a press copy-book of 
letters of the plaintiff. This press copy-book 


was filed by the plaintiff on the 31st March 
1920 and it purported to be 'a copy-book 
of letter from 18th May 1916 to the 24th 
February 1916. After the close of the case of 
both parties the plaintiff’s pleader took back 
this copy-book on the 26th June 1921. The 
book, therefore, remained in Court for about a 
year and three months. The defendant, from 
time to time, applied to the Court for inspection 
of the document and they obtained such orders. 
It may be presumed that they did inspect this 
book. But they did not choose to use any 
portion of this book as evidence on their 
behalf, nor did the plaintiff use it. After the 
book had been taken away from Court the 
Subordinate Judge desired to have it for the 
purpose of looking into the letter of the 4t)i 
January 1916 whioh was mentioned in 
Sookias letter of the 8th January 1916 (Ex. 53). 
It is unnoessary to state in detail about the 
various orders relating to this matter. On 
the 12th July the plaintiff’s pleader informed 
the Court that he was unable to produce the 
press copy-book as it bad been sent to Eng- 
land where Mr. Galstaun then was for the 
purpose of some litigation there. Tho Sub- 
ordinate Judge draws an inference against the 
plaintiff for non-production of this document. 
It should be borne in mind that the defendant 
did not ask ior it, presumably because the 
defendant knew that there was nothing in the 
book to support bis case. It was not until 
the Judge was anxious to have it and the 
plaintiff was unable to produce it that he 
presented a petition in Court that ho hod not 
inspected the book thoroughly. In this 
Court, before us, the plaintiff offered to pro- 
duce it if the defendant wanted it. But the 
defendant’s Vakil declined to accept the offer, 
and, moreover, he said that he did not ask the 
Court to look into that book. The obvious 
inference is that that letter has no bearing 
on tho present question at all. The only 
inference the Subordinate Judge appears to 
make is that there was a promissory-note 
prior to that date executed by Sookias iu 
favour of the plaintiff. But the most remark- 
able thing in this trial is that questions which 
appear to be material to the Subordinate 
Judge were never put to the plaintiff when he 
was in the box and everything is left to oon- 
jeoture as regards the probable meaning of 
letters and the transaction of the parties. The 
proper thing would have been to ask the 
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plaintiff when be was in the box as to the 
matters dealt with by the lower Court. 

The same observation would apply to the 
next two letters with which we are going to 
deal, that is the letter Ex. 54 which was writ- 
ten by Sookias to the plaintiff in answer to 
the plaintiff 8 letter, Ex E. E., which is dated 
23rd March 1916. In the letter of the plaint- 
iff he asked for a cheque and said, failing which, 
Sookias must arrange to work elsewhere as 
he could not go on paying these large sums 
getting no return. The relevant portion of the 
letter in answer by Sookias, dated 26th March 
1916 is this : " As I am anxious to see all 
accounts cleared up-to-date with your good- 
self on arrival will go though it thoroughly. 
Any balance left I shall mortgage everything 
that 1 possess and refund you with grateful 
thanks. My aim and object has always been 
to pay off my dues to you and whatever I have 
made it has been paid to you, and I have kept 
no secret from you. I shall see that you will 
not lose a single pie out of my dues to you." 
The Subordinate Judge says : “ This letter 
indicates to my mind that there was no mort- 
gage to the plaintiff previous to this letter," 
and ho proceeds thus : " In this letter J B. 

Sookias promised to mortgage everything that 
he then possessed in order to secure what 
might be due by him to the plaintiff." It 
seems to us that this is a misreading of the 
letter, because Sookias said, 1 shall mortgage 
everything that I possess and refund you with 
grateful thanks." He did not speak of secur- 
ing the debt of the plaintiff by mortgage, but 
refunding him, that is, paying off his debt by 
mortgage, and, therefore, the letter does not 
contradict the fact that the debt had already 
been secured by a mortgage. The plaintiff 
was demanding money and uot security, and 
the answer is that Sookias would pay the 
money by mortgage. It does not moan, there- 
fore, that the mortgage should bo effected 
in favour of the plaintiff, and it may mean that 
Sookias promised to pay off plaintiff by pro- 
curing money by mortgage to some other 
person. It appears to us that the argument 
based on these letters is altogether fanciful and 
not convincing. 

It, therefore, seems to us that there is no 
ground based on the circumstances of the case 
on which it can bo said that the plaintiff’s 
case is inconsistent with the facts proved hy 


him and on the facts disclosed by the evidence 
the plaintiff's story of the deposit of title-deeds 
and the subsequent letter of hypothecation is 
false. 

Then, with regard to some observations of 
the learned Judge as regards the truthfulness 
or otherwise of the plaintiff we do not think it 
necessary to make any remarks at any length, 
for example, the Subordinate Judge says that 
the plaintiff had made a false statement in bis 
affidavit sworn on the 25th April 1917 and 
this refers to the misstatement of the rate of 
interest at which be advanced money to 
Sookias. This is a statement which the plaint- 
iff had made against his own interest, because 
the rate of interest was given in the affidavit 
as 9 per cent, per annum, whereas, it was 
really ten per oent. per annum with compound 
interest. It was reprehensible carelessness on 
the part of the plaintiff to make suoh a state- 
ment. To say that he bad no scrupulous 
regard for truth on account of these statements 
seems to us to be going too far. 

There is one other matter deah with by 
the Subordinate Judge which we need only 
mention. That is with regard to the account- 
books of Sookias. The account-books of 
Sookias, according to Galstaun, had never been 
sent to him. A letter has been produced by 
the defendant purporting to have been written 
by Galstaun on the 22nd August 1917 asking 
0. B. Sookias, the brother of J. B. Sookias, 
his debtor, to send the cash, book-ledger and 
journals showing the debts of J. B. Sookias. 0. 
B. Sookias had given a list of the debts of his 
brother to Galstaun for insertion in the appli- 
cation for Probate and the Probate Deputy 
Collector wished to see the accounts. In pur- 
suance of that letter it has been proved that 
the documents had been sent to Calcutta, and 
it also appeared from the acoount-books of the 
plaintiff that those were sent to the Colleotor- 
ate, presumably for the purpose of satisfying 
the Probate Deputy Collector about the oor- 
rectnosB of the entries made in the application 
for probate. Similarly, with regard to the 
entries of the debts of T. B. Sookias and 
Basil in Ex. A, the affidavit of Galstaun. 
These accounts of the debts, as mil appear 
from the letter Ex. E, were given by C. B. 
Sookias to Galstaun, and if there was any 
misstatement Galstaun could not bo held 
responsible for telling a false story. But with 
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regard to Basil’s debt it is quite clear that 
the shares of the Lansdowne Jute Mills were 
pledged with him by C. B. Sookias, and Basil 
considered them, when he was giving evidence, 
as belonging to C. B. Sookias- But they have 
been taken as belonging to J. B. r?ookias in 
describing the assets of J. B. Sookias and the 
debt was shown as the debt of J. B. Sookias 
by pledge of these shares. Therefore, it cannot 
be said that Galstaun had no regard for truth 
when making that affidavit. 

Then, one other fact must be stated with 
regard to this point. The debt of Galstaun was, 
roughly speaking, about a lakh. The debt of 
other creditors who had not been paid would 
not exceed Rs. 20,000. If there was no 
mortgage in favour of Galstaun he could 
obtain a decree for money against the repre- 
sentatives of Sookias, and if he had asked 
for rateable distribution of the sale-proceeds 
he would get 5l6ths of the sale-proceeds and 
the other creditors would get only l|6tb. In 
the present case the property had been sold 
for Bs. 30,000 and the amount which the 
other creditors would get, if Galstaun had ask- 
ed for rateable distribution after obtaining a 
mere money decree with regard to his debt, 
would not exceed 6,000 Rupees. The advan- 
tage which the plaintiff would get by this 
mortgage in bis favour is that the other credit- 
ors would be deprived of Rs. 6,000 only. 
It has been admitted that the plaintiff is a 
vei^ wealthy man. He has landed properties 
giving an income of about Bs. 30,000 a 
month and he makes 15 to 20 thousand 
Rupees a month by his business. Apparently, 
he has some position in the mercantile circle. 
The learned Judge says that it is difficult for 
him to discover a motive for this forgery, to 
call it by its true name, of Ex, 5. It is possi- 
ble that a man of the plaintiff’s position may 
be guilty of the offence of forgery or of using 
a forged document as genuine. But there 
must be some relation between the advantage 
be expects and the risk he runs by that for- 
gery. Here it is a question of money only, 
because it cannot bp said that Galstaun is 
anxious to get the property; and to say that a 
man of his position stoops so low as to coun- 
tenance forgery, if not actually doing it, lor 
the gain of such a paltry amount would re- 
quire some strong evidence to support it. 

it is urged on behalf of the respondent that 
this fact of the mortgage Was not given out 


by Galstaun immediately after the death of 
Sookias when some petty creditors of Sookias 
saw him or wrote to him about their debts. 
This is explained very well by the fact that, 
before the death of Sookias, ho wrote a note 
that Galstaun should be guardian of his minor 
son. After the death of Sookias, Galstaun 
actually took possesssion of all the properties 
of his debtor and it appears that he carried on 
the business of J. B. Sookias, through his 
brother C. B. Sookias for sometime. When 
he was written to by these small creditors the 
answer he gave was that he would take 
Letters of Administration after the reopening 
of the Court after the long vacation in 1914 
and then look to the assets of the estate. 
There was no occasion for him then to state 
anything to the other creditors about 
his mortgage, and the fact that he did not 
tell them about this mortgage at the time 
does not go against the fact that there was 
such a mortgage. 

Then, it has been urged that the pleader 
purporting to have been authorized by the 
plaintiff in that behalf made a statement in a 
petition Ex. 12, dated 1st May 1919, that an 
equitable mortgage had been made on the basis 
of a letter of hypothecation on the 30th June 
1914. and the argument is that then it was 
intended by the plaintiff that there should be 
a letter of the 30th June by which the mort- 
gage by deposit of title-deeds was effected. 
We do not think that such a conclusion is 
warranted. It might be either a mistake of 
Basil who had instructed the pleader to file 
the petition or the mistake of the pleader. In 
any case, the document of the 30th June 1914 
does not create a mortgage by deposit of 
securities. On these grounds we are of opinion 
that it should be held that there was a mort- 
gage by deposit of title-deeds on the 22nd 
May 1914 and that the letter dated 30th Juno 
1914 purpDrted to be signed by J. B. Sookias 
was actually signed by him and which letter 
shows the terms of the loan. 

The learned Subordinate Judge has found 
that defendant No. 3 had purchased with 
notice of the mortgage. This point has not 
been contested before us. But, in any case, it 
seems to us that he, being a purchaser at a 
sale in execution of a decree, has purchased the 
property subject to all the equities of the 
judgment-debtor and he cannot take up the 
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position of a l>ona fide purchaser for value 
without notice. 

As we have already said, no question has 
been raised as regards the amount which has 
been found due by the Sulx)rdinate Judge to 
the plaintiff, there will, therefore, be the usual 
mortgage-decree in favour of the plaintiff for 
the principal amount of Bs. 79,043-8 as-lO 
pies with interest at ten per cent, per annum 
with six-monthly rests from the date of suit 
to three months from this date, with costs 
calculated on that amount in the lower Court 
and in this Court. The defendants will bear 
their own costs throughout. The interest and 
costs of the plaintiff will be added to the 
mortgage-money. The period of redemption 
is fixed this day three months. From after 
that date interest will run on the whole 
amount found due at the rate of six per cent. 
per annum. 

z. K. Decree modified. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1463 of 1922. 

February, 26, 1924. 

Present : — Mr. Justice Daniels. 

PARBHU DAYAL- Dependant- 
Appellant 
versus 

MURLI DHAR— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of 1908) 0. 92— 

AppeaU withdrawal of, e/fect of^CrossobjecticfhSf 
after withdrawaU tvMhar corupeient^LtvUtaUon Act 
(IX of i90S) 8. 6,^ AppeaU delay in filing— Beview, 
time spent in^ whether can be deducted, 

Ths dismissal of an appeal on withdrawal has the 
effect of a deoision on the merits, it leaves the find- 
ing of the trial Coart final against the appellant 
and the rule of res judicata applies, [p. 678, ooL 2*] 

Rule 29 of 0. XLI of the Civil Frooodnre Code 
allows a respondent to tike a oross-objeotjon which 
he oould have taken by way of appeal ; it does not 
allow him to take an objeotion which he has already 
taken by way of appeal and which has been deolded 
aVelust him. C]^. 076, ool. 9.] 


Bcmji Das v. Ajudhia Prasad, 96 A. 628, followed. 

The expression ** oross-objeo lions '* in r 99 of 

O. XLI of the Civil Prooedure Code implies that the 
objeotions are taken in answer to a pending appeal. 
OroRs objaotious oanoot be filed where the appeal has 
been withdrawn. 

Time apent in proseoatiag with duo diligenoe a 
proper applioation for review of judgment can be 
deducted under seotion 6 of the Limitation Aot, from 
the period of limiUtioa provided for an appeal. The 
mere faob that the applicant for review made a 
mifltake of law in applying for review does not pre- 
clude him from obtaining the benefit cf tho eeotion. 
[p. 679, ool. 1.] 

Brij Jndarsingh v. Katishi Ram, 42 Ind. Cas. 43; 
46 0. 94; 38 M. L. J. 486; 22 M. L. T. 8^9; 6 L. W. 
692 ; 126 P. W. R 1907 ; 15 A. L. J. 777 ; 19 Bom. 
L B. 866; 3 P. L. W. 318; 26 0. L. J 672; 104 P. R. 
1917; (1917) M. W. N. 811 ; 22 G. W. N. 169; 127 

P. L. B. 1917; 44 I. A 218, relied on. 

Second appeal from the decree of the Addi- 
tional Subordinate Judge, Bareilly, dated the 
13th October 1922. 

Mr. Bajpai, for the Appellant. 

Mr. Agarwala, for the Respondent. 

JUDGMENT. 

Daniels, J. — This is an appeal by the 
defendant arising out of a suit for specific per- 
formance of a contract. As the appeal raises 
a question of limitation both as to tho plaint- 
iff’s suit and as to the plaintiff’s appeal to the 
Court below and involves a question of res 
judicata as to the defendant’s cross-objections 
in the Court below it will be necessary to set 
out the material facts and dates in some detail. 
The contract, of which specific performance is 
sought, was made on 1st April 1915. By it 
the defendant- appellant Parbhu Dayal agreed 
to sell to his nephew the plaintiff Murli Dhar 
one-fourth of a house whenever the plaintiff 
should pay him the sum of Rs. 200. Shortly 
after this, the defendant mortgaged the house 
to a third party and I am informed that the 
mortgagee has filed a suit on liis mortgage and 
has obtained a decree. On 4th November 
1921 the plaintiff filed tiie present suit for 
specific performance alleging that, on 21st 
September, he bad tendered the sum of Rs. 200 
to the defendant and asked him to carry out the 
contract and transfer the house to him and that 
tho defendant had refused. The learned Mun- 
sif passed a decree in favour of tho plaintiff 
on 18th March 1922 subject to bis paying to 
the defendant a sum of Rs. 300 and one-fourth 
of the decree obatained by the mortgagee. 
The sum of Rs. 300 included the original 
Bs. 200 stipulated in the contract and a further 
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flam of Bfl. 100 on aooount of (me*fourtih share 
of the improvementfl to the honse made by 
the defendant sinoe the date of the oontraoi 
The plaintiff, on 39th Maroh 1923, hied an 
application for review objecting to this condi< 
tion. His application was dismissed on Gbh 
May 1923. 

In the meanwhile, on 34th April 1933, the 
defendant had appealed to the District Judge. 
On 16th May 1922 he applied to the Court 
below to withdraw the appeal and the appeal 
was dismissed on his application. On the 
next day, that is, one day after the appeal had 
been dismissed, the plaintiif hied cross-objec- 
tions under O. XLI, r. 22. The Court 
below dismissed those objections on the ground 
that there was no appeal pending before it and, 
therefore, no cross-objection under O. XLI, 
r. 32 could be preferred or entertained, 
and that the plaintiff’s remedy was to hie an 
appeal. On the same date, namely, the 
18th May 1923 the plaintiff hied the 
appeal against the judgment in which the 
present second appeal has been brought. 
The defendant thereupon hied cross-objections 
raising the same points which he had raised in 
his appeal of 34th April. The Court below 
has dismissed those objections as barred by the 
rule of res judicata. It has allowed the plaint- 
iff’s appeal by deleting the condition requiring 
the plaintiff to pay one-fourth of the decree 
obtained by the mortgagee. The defendant 
has preferred a second appeal to this Court 
and has urged in support of it the following 
grounds : — 

1. That the plaintiff’s appeal to the Court 
below was time barred. 

2. That as the plaintiff’s cross-objections to 
the defendant’s appeal had previously been dis- 
missed it was not competent to the plaintiff 
to file a separate appeal on the same points. 

3. That the Court below was wrong in dis- 
missing the defendant’s cross-objections on the 
ground of res judicata. 

4. That the plaintiff’s suit was barred by 
limitation under Article 113. 

5. That the plaintiff by his own laches had 
disentitled himself to equitable relief by way 
of specific performance. 

6. That instead of relegating the defen 
dant to a separate suit for contribution in case 
the mortgage amount should be realised from 
him, the equities should bo adjusted now by 
requiring the plaintiff to pay one-fourth of the 


mortgage* money. In other words, the decree 
of the trial Court should be restored. 

I take the third plea first. This plea is 
wholly untenable. The dismissal of an appeal 
on withdrawal has the effect of a decision 
on the merits. It leaves the finding of the 
trial Court final against the appellant and the 
rule of res judicata applies. The language of 
O. XLI, r. 23 is to the same effect. The 
rule allows a respondent to take any cross- 
objection which he could have taken by way 
of appeal; it does not allow him to take an 
objection which he has already taken by way 
of appeal and which has been decided against 
him. The point was expressly decided against 
the appellant in Bamji Das v. Ajvdhia Prasad 
(1) and there is nothing in the alteration in 
the wording of the rule under the new Code 
which renders this decision inapplicable. The 
result is that the appellant cannot now raise 
any point which was decided against him by 
the trial Court. His fourth and fifth pleas arci 
therefore, not maintainable and it is onneces- 
sary to go into them. 

It remains to consider his objection to the 
appeal filed by the plaintiff in the Court below. 
His first contention is that that appeal was 
time barred. This depends on whether the 
plaintiff can be allowed the benefit of the 
time occupied in prosecuting his application 
for review. It is pointed out that neither the 
first nor the second para, of section 14 of the 
Limitation Act applies to appeals and that in 
other oases, in section 12 where it was in- 
tended that the provision should apply to 
appeals, the word * appeal ” has been separate- 
ly mentioned. In dealing with this question 
it is, however, necessary to consider not mere- 
ly section 14 but also section 6. The Privy 
Council, in Brij hidar Singh v. Kanshi Bam (2), 
have laid down that time spent in prosecuting 
with due diligence a proper application for re- 
view of judgment can be deducted under sec- 
tion 5. It is also now settled that the fact of 
the plaintiff having made a mistake of law 
does not necessarily preclude him form obtain- 

(1) 36 4.629. 

(9) 43 iDd. Gas. 48 ; 45 0. 94 ; 88 M. L. J. 486 ; 33 
M. L, T. 863 ; 6 L. W. 692 ; 136 P. W. H. 1917 ; 16 
A. L. J. 777 ; 19 Bom. L. B. 866 ; 8 F. L W. 8l8 ; 
96 0. L. J. 673 ; 104 P. B. 1917 ; (1917) M. W N. 
811 ; 99 O.W.N. 169 ; 187 V, L B. (1917;; 44 LA. 
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ing the benefit of the seotion. In this ease 
there is a finding of the Court below that the 
plaintiff was prosecuting his application with 
due diligence and it appears to me that I 
should accept that finding. 

The second objection is that the dismissal 
of the plaintiff's oross*obj actions to the defend* 
ant's appeal precluded him from appealing 
on his own account. If those objections had 
been dismissed on the merits this plea would 
have been unanswerable. The record shows 
quite clearly that they were not dismissed on 
the merits. Indeed, they appear to have been 
dismissed on an office report without oven 
bearing the parties. They were dismissed on 
the view that it was not competent to a party 
to file cross-objections after the appeal of the 
other side had been dismissed . Even if the 
view of the Court below was incorrect I must 
look to the ground on which the objections 
actually were decided and not to what, in the 
view of the appellant, the Court ought to have 
done. In my opinion, however, the view taken 
by the Court in dismissing them was correct. 
The very word “oross objections" used in 
O. 41, rule (and introduced, I may note, for 
the first time in the present Code) implies 
that the objections are taken in answer to 
a pending appeal. Clause (4) of the rule has 
been referred to by the appellant but that 
clause is really against him. It lays down 
that where, after the respondent has filed a 
memorandum of objection under the rule, the 
appeal is subsequently withdrawn or dismissed 
for default such withdrawal or dismissal shall 
not prevent the objections being beard and 
decided. The rule clearly implies that the 
objections have been filed prior to the appeal 
being dismissed or withdrawn. I know of no 
reported decision on the point, but I am in- 
formed that there is an unreported decision of 
Mr, Justice Banerji in which the same view 
has been taken. 

On the sixth plea I do not consider that I 
should be justfied in interfering with the 
decree of the Court below* It is not yet certain 
that the mortgagee will realise any portion of 
his security from the share of the house which 
is in dispute in this case. 

The result is that the appeal fails and on all 
points and it is accordingly dismissed with 
costs. 

z, K. Appidl dum99ed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 1 op 1922. 

February 22, 1924. 

Present : — Mr. Justice Newbould, 

Mr. Justice Ghose and Mr. Justice Page. 

SURE3H CHANDBA MUKERJI-- 
Plaintiff- Appellant 
versus 

SHITIKANTA BANERJEB, and others— 
Defendants —Respondents. 

Limitation Act {IX of 1908), Soh, 1 9 Art li2 ^Di$* 
possession and discontinuance of possession^Burden of 
proof ^Constructive possession of oioyier. 

Where a plain tifi sues for possession on an alle- 
gation of dispossession, he mast ipcove possession 
within twelve years before suit. In order to prove 
aaoh possession he may rely upon the presumption 
that possession of the lawful owner ooutinues ai 
long as the land is incapable of actual possession, 
but if he relies upon this presumption he must prove 
that the land wag inoapable of actual possesaion 
within twelve years before suit. For instanoe, oon* 
struotive possession may be shown by the faot that 
the land being under water was inoapable of actual 
possesaion, or that, although it wae capable of being 
possessed, no one had actually taken possesaion 
during the period in question. He cannot, however, 
by proving possession at any period anterior to 
twelve years before suit, shift the onus on to the de- 
fendant to prove bis possession. 

Oase law disoussed. 

Per Page, J — A man may oease to use his land be 
cause he cannot use it, sinoe it is uuder water. He 
does not thereby discontinue his possesaion: oons- 
truotively it oontinues until he is dispossessed ; and 
upon the cessation of the dispossession before the 
lapse of the statutory period, oonstruotive it remains. 

While the doctrine of oonstruotive possession 
is equally applicable to oases where the plaintiff 
seeks to obtain possession of land in the possession 
of another and to oases where the plaintiff claims to 
recover possesaion of lands of which he alleges that 
he has been dispossessed, a plaintiff who frames his 
siut to recover possession of lands of whloh he has 
been dispossessed must needs prove that he has been 
in njOBsession and that he has been dispossessed 
within twelve years prior to oommenoing prooeedinga 
to recover possession of the land. 

Appeal against tlie decree of Justice 3ir 
George Woodrofie. dated the 28th July 1922. 

Dr. Sarat Chandra Basalt (with him Bubui 
Pramatha Nath Mitter aad Hemendra Nath 
Ohatterjee), for the Appellant. 
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Dr. JadufMth Kanjilal (with him Babas 
PuMchanon Ohose and Apurbacharan Mukher- 
jm), for the Bespondents. 

The facts of the case will appear from the 
following judgments delivered in the Second 
Appeal : — 

Wood raff e, J. — This is a suit for declara- 
tion of the plaintiff s title to and for recovery 
of possessioD of certain lands coverin^^, it is 
said, 10,000 bighas in area described in the 
schedule to the plaint. The facts are fully 
set forth both in the judgment of the learned 
Subordinate Judge and of my learned brother. 
I need not, therefore, repeat them except so far 
as is necessary for explaining the conclusions 
at which I have arrived. 

Since the date of the plaint, claim to certain 
lands has been abandoned. The tract on the 
east within stations m, n, x, v, 8, 7, 36, 35m 
in the Commissioner’s map was given up in 
the trial Court. In this Court so much of the 
disputed land as lies north of the vSettlement 
line of 1904 (which corresponds to the south- 
ern banks of the river at the time of 
Bevenue Survey in 1866) was given up. Out 
of the lands comprised within the Bevenue 
Survey and the boundary lines of Kabiraipore 
the plaintiff’s title has been found in respect 
of 16 chaks and the residuary portion of Mouza 
Eabirajpore. The chakfi are numbered 5, 7, 
18, 17, 61, 64. 69, 70, 73, 99, 100, 101, 102, 
103 and 104. The residue does not bear any 
number. These 15 chaks and the residue 
lie scattered all over the Mouza, 

The learned Subordinate Judge has given 
the plaintiff a decree for so much of the 15 
cTial^and the residue as lies, speaking roughly, 
south of the southern line of the map of 1903 
(thick brown line in the Commissioner’s map) 
which is near to the southernmost line of the 
Partition Map of 1899. The plaintiff’s title to 
so much of the 15 cha,ks and the residue as 
lies north of the above-mentioned line has been 
held by the learned Subordinate Judge to have 
been extinguished by the adverse possession 
ot the defendants. The present appeal related 
to so much of the disputed land as lies 
north of the above-mentioned line of 
1903, and is covered by the 16 ohaks 
and the remdue of Mouza Kabirajpore. The 
appellant asks that kha$ possession be 
given to the plaintiff of so much of the whole 


of the disputed land as is covered by these 15 
chaks and thp residuary portion of Mouza 
Kabirajpore. 

The decision of the suit depends upon the 
questions of limitation and adverse possession. 
It is conceded that the plaintiff’s suit is 
governed by Article 1 42 of the Limitation Act 
as also that, under that Article, it is necessary 
for the plaintiff to show possession and dis- 
possession within 12 years before the suit. As 
to the sort of possession and the mode of 
showing it I deal later. It is also conceded 
that, whilst the burden of proving his case, 
namely, possession and dispossession within 
12 years lies upon the plaintiff, the burden of 
proving adverse possession lies upon the de- 
fendants. The defendants are not, however, 
called upon to prove anything unless and until 
the plaintiff has established his possession and 
dispossession within 12 years. If the plaintiff 
does that, then the onus is upon the defendants 
to prove their adverse possession for 12 years. 
It is very important, in my opinion, to keep 
this distinction well in sight in order to avoid 
the confusion which is liable to result in 
oases of this kind in which a very large num- 
ber of decisions have been cited. The point is, 
however, in my opinion clear, namely, that 
the plaintiff must, first of all, establish 
possession and dispossession within 12 years 
of the suit. It has been contended on the 
plaintiff’s behalf that as his title to the land 
has been found as also that he had possession 
of the land before diluvion, his constructive 
possession must be deemed to have continued 
until the defendants show that such possession 
has come to an end. The argument has been 
carried to the length of the statement that in 
a case of this kind it is only necessary for the 
plaintiff to establish his title and to allege 
that he is out of possession in order to obtain 
relief, it being upon the defendants to allege 
and prove when such dispossession took place. 
This, however, in my opinion, is a wrong view 
of the law. It will bo, however, more con- 
venient to deal with this matter after I have 
set forth the case which the plaintiff made in 
the plaint. This is the case upon which his 
claim must be judged. 

According to the plaint, diluvion took place 
in the year 1890. In 1902 there was a re for- 
mation. At the time of the temporary Settle- 
ment by the Colleotorate of Nadia in the year 
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1904 of Char Balliadanga the then Collector 
of Nadia declared the lands to be reformation 
in situ of Mouza Kabirajpore to which the 
plaintiff had title and the Collector released 
them in favour of the plaintiff as talukdar of 
Mouza Kabirajpore The plaintiff alleges 
that at that time the land was in the 
form of an extensive sand-bank and unht for 
cultivation and possession. It was only after 
the rainy season of October 1906 that the 
land became, according to the plaintiff’s case 
tit for cultivation. At that time, it is alleged 
that the defendants proposed to take settle- 
ment of the land from the plaintiff. But 
owing to their, that is, the formers’ delay the 
plaintiff with a view of settling the land with 
others attempted in March 1913, to have it 
surveyed by an Amin but the defendants, 
alleging that the lands were comprised within 
the Settlement mahal belonging to them and 
denying the title of the plaintiff prevented the 
plaintiff from making the Survey. This 
allegation is denied. The plaint then alleges 
that the defendants, not having a legal title, 
the plaintiff has brought this suit. He 
dates his cause of action as having 
gradually arisen from the date when a portion 
of the land first became fit for cultivation, 
that is, from the 18th October 1906. 
Obviously this is incorrect, as “ becoming fit 
for cultivation ” is not a cause of action. 
But it appears from the evidence of the wit- 
nesses for the plaintiff and is admitted in argu- 
ment that the plaintiff was dispossessed in 
the year 1906 when the land become cultur- 
able ; for the evidence of his witnesses is that 
the defendants have been in adverse posses- 
sion since the year 1906. The defendants 
claim to have been in possession long before 
that. 

Now the position is this, the evidence of the 
plaintiff’s own witness establishes, as 1 have 
said, the adverse possession of the defendants 
for a period of ten years, a period of two years 
short of the period of limitation under Arti- 
cle 142. A question then arises as regards the 
two years prior to 1906, that is, a period of 12 
years before this suit. On the face of the 
plaint, the plaintiff is not barred and if it were 
established as he alleges that the lands only 
became capable of possession and were possess- 
ed from the year 1906 then the plaintiff’s 
suit would be in time because during the two 
years prior to 1906 the lands would have been, 
I C— 96 


according to the plaintiff’s case, incapable 
of possession, having reformed only in 1902 
and in the case of land incapable of posses- 
sion it would have to be held that the 
plaintiff who has title has constructive 
possession during such period. But it has 
shown to a certainty in this case, and it 
has not been contested before us, that the 
story which has been put forward by the 
plaintiff is not a true one and the Judge has 
described it as absurd. For it has been abun- 
dantly shown that it is not true that the land 
for the first time re-formed in the year 1902 
as alleged in the plaint. As a matter of fact, 
(to go no earlier) the land re-formed in 1880. 
In that year a Settlement was made ; as also 
in 1890 another Settlement was made. There 
was a further re-formation and further Settle- 
ment more than 12 years before the suit. 
That being so, the question then arises 
whether or not the plaintiff’s allegation having 
been disproved on this head he must not show 
that ho had possession of the land during the 
period of 1904 to 1906. For the appellant it 
is contended that the plaintiff has not to show 
this, that we must assume, in the absence of 
any evidence and on the strength of his title, 
that during such period he had constructive 
possession unless and until the defendants 
prove their adverse possession during such 
time. In my opinion, however, this con- 
tention is not sound. The plaintiff sued for 
possession on the allegation of disposses- 
sion. He is bound to prove possession within 
12 years before the suit. This possession 
may be either actual or constructive. His 
witnesses say that he was not in actual posses- 
sion from the time the land became submerged 
as it became jncapable of such possession and 
that he has not had actual possession since the 
land re-formed and become culturable. The 
plaintiff must, therefore, prove that the land 
was incapable of actual possession within 12 
years before the suit, that is, during the two 
years preceding 1906 sinoo which date, admit- 
tedly, there has been adverse possession. In 
other words, he must show that this construc- 
tive possession continued on aooount of dilu- 
vion and on account of the land being incap- 
able of possession within 12 years of the suit* 
He must show that the land became inoapble 
of user by submergence or otherwise and 
remained in such a state of incapacity for 
use until within the period of limitation. 
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Now the question is whether the plaintiff 
has shown this : It is, in the tirst place, to be 
observed that there has been admitted adverse 
possession for 10 years before the suit and 
having regard to the fact that some of the 
disputed land re-formed so far back as the year 
1880, some 26 years before the institution of 
the suit, it is in my opinion prima facie prob- 
able that in the two years prior to 1906 the 
land was capable of possession as it admit- 
tedly was during the ten subsequent years. 
As stated in the judgment, the plaintiff 
does not claim to have exercised an act of 
ownership over any part of the re-formed land 
and his witnesses show that possession had 
been for ten years prior to the suit with the 
defendants. Of course, if the allegation in the 
plaint be established there would obviously 
be a distinction between the period of ten years 
before the suit and the period before that 
because the answer to the question why we 
should not hold that the defendants admitted 
possession of ten years did not extend two 
years further would, upon the plaint, have 
been that it could not be extended further 
because the land was incapable of possession 
having only been re-formed in 1902. But as 
that case is shown to be untrue that reason 
can no longer be given. The plaintiff now 
seeks to establish, (if the onus be upon him) 
that the land was unoccupied and incapable of 
user during the years preceding 1906 and, 
therefore, his constructive possession continued. 
He seeks to do this not by bis own 
evidence, of which he has none, for that period 
but by the evidence given on behalf of the 
defendants. Some inconsistent arguments 
have been addressed to us upon this part 
of the case. Thus, the evidence of the defen- 
dants has been attacked as untrue and un- 
trustworthy. If that be the fact then the 
plaintiff who seeks to use that evidence 
can gain nothing thereby. Again, it has 
been sought to show that the lands of 
which user has been spoken of by the defen- 
dants’ witnesses have not been sufficiently 
identified with the lands in dispute. It may 
be, it has been suggested that the undisputed 
portions of the Chor Balliadanga were the 
subject of some at least of the user of which 
the witnesses spoke. But if this be so then 
the evidence is irrelevant, because it is only 
on the assumption that the defendant's evi* 
deuce relates to the disputed lands in suit that 


it can be of any use to the plaintiff. All that 
the plaintiff can consistently do as regards this 
matter is in my opinion to admit the general 
trustworthiness of the defendant s evidence 
as also that such evidence refers to the dis- 
puted land, but he may at the same time con- 
tend that the acts of user which are spoken to 
are not of such a character as to constitute 
adverse possession by reason of inadequacy 
in continuity, extent and so forth. I will dis- 
cuss, shortly, the defendant’s evidence when 
dealing with the question of adverse pos- 
session. I am now dealing with the ques- 
tion only whether the plaintiff has estab- 
lished his case the onus of which lies 
upon him, namely, possession and dispossession 
within 12 years of the suit. It is sufficient to 
say here that in my opinion it is not pos- 
sible to say that the defendant’s evidence es- 
tablishes in the plaintiff's favour the fact that 
the lands in dispute were either not used or 
were incapable of user and that, therefore, the 
plaintiff had constructive possession within 
12 years prior to the suit. 

The next question is this : assuming that the 
plaintiff has established his^case, then the onus 
is on the defendants to show that they had 
adverse possession during the period of 1904 to 
1906. We must consider whether they have, 
as the learned Judge has held, discharged that 
onus. 

Before entering into this question it is 
necessary to advert to an objection by the 
respondents, namely, the position of the chaks 
which the plaintiff claims has not been in 
some cases delineated and in others the chaks 
have not been numbered. In reply to this 
objection we were asked by the plaintiff to 
direct the Commissioner in this case to appear 
and to re-lay and number all the chiks of Kabi- 
rajpore upon the map of the disputed lands pre- 
pared and submitted by him. The learned Vakil 
for the respondents objected to this on the 
ground that the appellant should not be allow- 
^ to amend his case in appeal The view, 
however, which we took with regard to this 
matter was that the appellant’s case should 
not fail on such ground if it were possible for 
the Commissioner to do what the plaintiff ask- 
ed without calling any further evidence ; in, 
other words, if it was a question of numbering 
and (if necessary) plotting the chaks from the 
maps already in evidence in the case and 
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without taking further evidenoo. We aooord> 
ingly directed the Commissioner to appear and 
on his appearance and our making the order 
in terms oi the plaintiff’s petition the learned 
Vakil for the respondent (without prejudice to 
his oontention above-mentioned) asked us also 
to direct the Commissioner to plot on bis map 
the Government Settlement Ghitt'is of 1880, 
1690 and the dag$ of the Partition Commis- 
sioner. This prayer we also acceded to. 

The Commissioner 8 report finds that the 
chaks and residue claimed in the appeal fall 
within the disputed area. His report, how- 
ever, raises a question whether only six chaks 
and not fifteen form part of the appellant's 
patni. These statements in the report upon this 
point are objected to on the ground that they 
raise a new case, the title to these chaks hav- 
ing been found by the first Court to bo with 
the plaintiff and the only question, therefore, 
which, it is said, was left open on our order 
was the identification of the chaks and their 
numbering. It is to be observed that the 
statements to which exceptions are taken are 
not statements by the Commissioner himself 
but are taken from the thak statement which 
was already on the record before the direction 
was given by the Court to the Commissioner. 
It is denied, on the other hand, that it is a new 
case. Dr. Jadunath Kanjilal for defendant 
Mo. 1 as also the learned Vakil who support 
the same interest state that they argued that 
the appellant could not claim all the 15 chaks 
because the plaintiff’s estate only comprised 
six chaks. Accepting this statement of the 
learned Vakil it is not, in my view of the case 
as regards limitation, necessary to determine 
this question because I think that the appeal 
fails on other grounds than that of title. 
Re-laying of the Government chiUas of 1880 
and 1890 and the partition plots of 1899 show 
that whatever be the title the lands are 
covered in part by these chittas. The report 
identifies the plaintiff's lands and the lands 
covered by the chittas. 

Upon the question whether the defendants 
have proved adverse possession it is to be 
remembered, in the first place, that adverse 
possession for ten years prior to the suit 
is admitted. No doubt if (as the plaintiff al- 
leges in the plaint) the land only appeared and 
became culturable ten years i^iore the suit 
there is an answer to the objection as regards 


limitation. But when we find that that story 
is untrue and that in fact the land commeticed 
to re-appear at, to go to no earlier date, 1880 
that is, 2G years before the suit, it seem prima 
facie likely that the adverse possassion which 
is admitted for ten years ex’sted lor the addi- 
tional two years prior to 1906. On the one 
hand, there is nothing to prevent such an 
inference, seeing that the lands did not re-form 
and become first culturable about 1906, and, 
on the other hand, we have the fact of the re- 
formation of the land in 1880, 1890 and sub- 
sequent years. It is not to be supposed that 
the land was allowed to remain for so many 
years without any possession having been 
taken. 

We must distinguish, doubtless, between 
the question of possession and the nature of 
possession. It my be that in any particular 
case acts of possession may be shown which 
are not adequate to establish adverse poses- 
sion by reason of continuity, limited extent, or 
other reason. That some possession was exer- 
cised over the land indispute I have no doubt. 
Wo have it noted upon the Government map 
made in the proceedings of 1903 that the 
defendants were then in possession. If that 
statement is correct and the possession 
amounted to adverse possession then the suit 
is barred. Wo also have the fact that Settle- 
ments have been made with the defendants 
from the year 1880 in respect of which re- 
venue has been paid by them. It is to be 
noted that the defendants, thus, are not in the 
position of mere trespassers but they are per- 
sons who entered into possession under 
colour of title. As regards this it has been said 
that where a man enters upon a land clsdm- 
ing title his entry into possession refers to 
such title. Where he enters without title the 
seisin is confined to possession by metes and 
bounds, it being a well known rule that mere 
trespassers and squatters must, in order to 
establish advers possession, show actual and 
not merely a constructive possession. So 
where there is, as here, an entry into posses- 
sion of a tract of land under a deed of settle- 
ment containing specific boundaries the posses- 
sion may be referred to the boundaries given 
in such title-deed. I do not say that this is 
anything more than a rule of evidence. As 
such, it must be applied with reference to the 
facts of each particular case. Thus, as I have 
said during the course of argument, if 
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under a deed giving title to a tract of 
100 square miles, actual possession is taken 
only of a very small portion of it and 
nothing further is done it may be that such 
possession would be insufficient to constitute 
adverse posseseion of the whole tract to which 
there was a colour of title. I think, however, 
that as a rule of evidence in judging whether 
adverse possession has been established or 
not we may take into account the fact that 
the party is not a mere trespasser but is 
acting under a colour of title. But, however 
this be, my conclusion would be the same, 
namely, that the appellant has not shown that 
tlio decree should be reversed. In this case 
the defendants held under a Settlement from 
the Government. In addition to the fact that 
the defendant's possession was noted in a map 
of the Settlement Proceedings of 1903 wo 
have the fact that the land was partitioned 
between the defendants in 1899 under a decree 
of the High Court and boundary pillars were 
set up denoting the parties' respective posses- 
sion. It seems to me, under the circumstances 
of this case, unlikely that persons would for 
years pay Government revenue without mak- 
ing any user of the land. 

As to the actual user, the learned Judge 
says that the defendants have examined 
certain witnesses whom he names to prove 
possession of the CAar lands. He says:** I 
think this part of the defendant's evidence is 
not at all satisfactory. Such evidence can be 
manufactured by a powerful man like the 
defendant without much difficulty. But there 
is no doubt that this evidence, coupled with 
the documentary evidence referred to above, 
unmistakeably show that the defendants 
adversely possessed by far the greater portions 
of the disputed Char since 1903." It has been 
argued that tbe learned Judge has discredited 
the oral evidence. But I do not read his judg- 
ment in this way. Evidently what the learned 
Judge meant to say was, that without the 
documentary evidence the oral evidence to 
which he refers would not have been enough, 
as it might have been got up. For if it had 
been in his opinion unreliable in tbe sense 
of untrue be could not have said * 'coupled 
with the documentary evidence.” By so 
coupling it the Judge in effect says that he 
does accept it when associated with tbe docu- 
mentary evidence in the case. I may observe 
here that there is no presumption that evi- 


dence is manufactured even when given by '*a 
powerful landlord. " It must be shown by 
cross-examination of witnesses or other evi- 
dence in the case that there are reasons for 
disbelieving the evidence on this or on any 
other ground. It is to be observed in 
this connection that the defendant's witnesses 
are corroborated by the plaintiff's own 
witnesses so far as the period of ten years 
is concerned extending up to the year 1906, 
I see no sufficient reason to doubt the evidence 
given that the defendants had possession for 
more than two years before that date. 
One of the defendants has given his own 
evidence which is more than the plaintiff has 
done, who, on the other hand, set up an 
untrue case and has not appeared to support it. 

It is to be observed also in this connection 
that amongst the witnesses whom the learned 
Judge mentions the name of the Amin witness, 
Rajani NathDoy, D, W. No. 7, is not included. 
Prhna facie he is a disinterested witness, 
although the contrary has been suggested on 
the ground that when he went to test the 
measurement be put up in the defendant's 
house. He says that in 1890 Shiba Das Babu, 
the father of defendant Shiti Kantha Banner- 
jee, was in possession of the Char which he then 
saw for the ffrst time. He saw it again in 
1903. In 1903 he found the major portion of 
the Char under cultivation. About 2 to 
2i rasliis wide lands above the water was 
sandy. Above that all lands were culturable. 
There were some trees and Sbiti Kantha 
grew Kalai on the culturable portion of the 
Char. It has been suggested that tbe cross- 
examination establishes that this gentleman 
refers to the undisputed area. But I am 
unable to read his evidence in this way. 
Because be refers in cross-examination to 
certain plcts Nos. 11 of Touji No. 2460 and 26 
and 29 of T<mji No. 824 it does not follow 
that he meant thereby to limit the general 
statement which he made in his examination 
in chief. Otherwise, for what reason was he 
called? 

As regards the documentary evidence to 
which the learned Judge has referred, it con- 
sists of partition proceedings of 1899, a note of 
possession on tbe map of 1903, rent-receipts 
and chitiaa as regards four of which at least 
tbe Commissioner compared them with the 
locality. The 6rst mentioned proceedings are 
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of oourse not binding as a judgment not having 
been given in proceedings to which the appel- 
lant was a party. But they are evidence to 
show the origin of the defendants’ possession 
and relevant! n connection with the obtaining 
of possession and demarcation of lands by 
metes and bounds under those proceedings. In 
my opinion the note on the Settlement map of 
1903 is of great importance. 

The learned Judge comes to the conclusion 
that the tract of lands which are shown as un- 
oulturablo in the Partition Map of 1899 were 
in the actual occupation of the defendants in 
that year and also in 1903. That being so, he 
comes to the conclusion that the defendants 
have succeeded in establishing their adverse 
title to all the re-formed lands of Kabirajpore 
which fall within the Settlement Map of 1903 
and the Partition map of 1899. 

Doubtless, in a case of admitted title one is 
disposed to regard with strictness evidence of 
adverse possession and to call for satisfactory 
proof before deciding against the title. In the 
present case there was entry under colour of 
title from the Government and on a fair reading 
of the evidence, which in my opinion suffi- 
ciently establishes both the fact and nature of 
the possession necessary, 1 agree with the 
Subordinate Judge that it docs dispose of the 
plaintiff’s case. In my opinion there is no 
sufficient ground for disturbing the judgment 
under appeal and the appeal should be dismiss- 
ed with costs. 

A cross-objection has been made with 
respect to costs. The lower Court has directed 
that each of the parties should bear and pay 
their own costs on account of the Commis- 
sioner, and as regards other costs, half costs 
have been disallowed. It has been contended 
in the cross- objection that these orders are 
incorrect and that they should be reversed 
having regard to the small area of the land 
which has been granted to the plaintiff. No 
doubt the plaintiff has claimed a great deal 
more than what was given by the Court. But 
he did succeed in part and I am unable to 
hold that the question of costs in this case 
raises such a matter of principle as would 
justify this Court in interfering in appeal. 

We have already given cur order as regards 
costs of the Commissioner in this Court. But 
to avoid any further question I may record 


our order that the cost of the Commissioner 
in this Court is to be borne by the parties 
in equal shares. This cost has already been 
paid to the Commissioner according to the 
shares stated. 

As there is a diffev*ence of opinion and there 
is no majority varying or reversing the decree 
appealed from, the appeal is dismissed with 
costs. 

Cuming, J. : — The suit out of which this 
appeal arises is a suit for declaration of 
title and recovery’of possession. The plaint- 
iff’s case was that ho took a paini Settle- 
ment of a certain lot Madhusudhanpore 
and that within the lot was a certain 
Mouza called Kabirajpore, and that by 
virtue of this patni title and also by adverse 
possession he had acquired a good title and 
was in possession of the property in suit. In 
his plaint he does not state when he took the 
patni Settlement of which his adverse posses- 
sion began. His Vakil stated that he took 
the patni Settlement in 1857 shortly after the 
Eevenue Survey. The superior landlord is 
the Maharajah of Burdwan. The northern 
boundary of the Mouza Kabirajpore was the 
river Bhagirathi. In the year 1880 the river 
Bhagirathi began to wash away the Char, 
north of Kabirajpore, and from the year 1890 
it began to wash away the main lands of vil- 
lage Kabirajpore and a Char appeared on the 
north side of the river adjoining Char Balia- 
danga which is a Char on the Nadia or north 
side of the river. 

From the year 1902 the land of Kabiraj- 
pore began to re-form on the Nadia side of the 
river Bhagirathi which is one of the many 
names for the river Ganges. It may be not- 
ed here that at the time of the Revenue Sur- 
vey the river Bhagirathi formed the boundary 
at this place between the Districts of Burd- 
wan and Nadia. 

The Bhagirathi continued to move towards 
the south and the land of the Mouza Kabi- 
rajpore began to be re-formed in situ from 
1902 and the said land began to be 5t for cul- 
tivation at the end of the rainy season of 
1313 (1906). 

In 1904 the Collector of Nadia made a tem- 
porary settlement of the Char called Balia- 
danga in the District of Nadia with defendants 
1 and 2 which Char is recorded as Settlement 
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Mahal Nob. 824 and 2460. At the time of 
the temporary Settlement in 1904 a map was 
prepared and the Collector found that some 
666 odd bighas of land which had been 
measured as forming part ot Char Baliadanga 
were really a reformation in situ of village 
Kabiraipore and so he excluded them from 
the Settlement. These lands were then unht 
for cultivations. The Bhagirathi then moved 
further south and a further tract of land of 
village Kabiraipore re-formed, in extent some 
334 bighas odd. 

The plaintiff in 1913 sent his Amin to 
measure the lands. The defendants 1 
and 2 resisted him and would not allow 
the plaintiff to measure the land. Hence, 
the suit for declaration of title and re- 
covery of possession on the ground that 
these lands are re-formation in in situ the land 
of village Kabiraipore which is included with- 
in his Patni Taluk lot 10 Madhusudanpur. 
The defendants denied the title of the plaintiff. 
They contended that the plaintiff did not hold 
a 16-annas share in lot Madhusudanpore, that 
he had only a fractional interest in Mahal 
Kabiraipore. They denied that the lands in 
suit were a re-formation in situ of the land of 
Mouza Kapirajpore. They contended that they 
were accretions to Chav Baliadanga recorded 
as belonging to Touji Mahal 824 and 2460 of 
the Nadia CoUectorate, which had been set- 
tled with them. Further, that the land in dis- 
pute had become fit for cultivation more than 
12 years before the date of the suit and the 
defendants had themselves passessed the 
lands for more than 12 years before the date 
of the suit and so the plaintiff had lost his 
title, if any, by adverse possesrion. 

They traversed all the allegations of fact in 
the plaint. Briefly, then, their case was that 
the plaintiff had no title and that the defen- 
dant had acquired a title by adverse posses- 
sion. The trial Court found that the land in 
suit was a re-formation in suit of the land of 
Mouza Kabiraipore. The trial Court then 
dealt with the plaintiff’s two titles to the land 
in dispute, namely, his claim to so much of the 
land of Kabiraipore as falls within lot Madhu- 
Budanpore under Kstate No. 10 and also his 
title by adverse possession to the other land 
of the Mouza, He found that the plaintiff was 
sole owner of lot Madhusudanpore. Further, 
that plaintiff had title to Mouza Kabiraipore 


to the extent of 15 chaks and the residuary 
portion before the lands wore diluviated. He 
found that the plaintiff had not established 
his title by adverse possession to the rest of 
the village. He found, however, that defendant 
had acquired a title by adverse possession 
to all the re-formed lands which fall between 
the boundary line of the Char as shown in the 
Partition Map of 1899 and the Settlement 
Map of 1903 and that the plaintiff was only 
entitled to so much of the 15 chaks and the 
residuary parts of Mouza Kabiraipore which 
are bounded on the south by the Biver 
Ganges and on the north by the lines 24-24, 
24-15 (western part of the southern boundary 
line of the Char in Ex. D) and the southern 
boundary line of the Settlement Map of 
1903 ap to the point where it runs towards the 
east and also of the disputed land which are 
bounded by the river, the lines Nos. 33, 36 to 
36, 36 to 7 and the eastern boundary linos of 
the Settlement Map of 1903 up to the point 
Q and he was further entitled to mesne 
profits for these lands. 

The plaintiff has appealed with regard to 
the land to whieh his title has been declared 
but of which it has been found that he has 
lost title by adverse possession. There was 
also an appeal regarding the land to which 
the title was found not to have been establish- 
ed but this part of the appeal has not been 
pressed. The case which he wishes to estab- 
lish is as follows: It has been found that he had 
title to these lands and that these lands were 
washed away. So long as the lands remained 
under water and when they again appeared as 
a re-formation his title subsisted and as the 
lands were not fit for possession or use when 
they appeared again he must be considered to 
be in constructive possession. The defendants 
have not shown that they have continuous 
possession for more than 12 years before the 
date of suit. The lands are inundated from 
time to time and even if the defendant had 
any possessbn, as soon as the lands were 
inundated again the title and possession went 
back to the true owner for the defendants as 
tort-feasors can not be held to be in construc- 
tive possession during the period that the land 
in suit went under water, for the doctrine of 
constructive possession does not apply to a 
tort-feasor. Further, that to establish their 
title by adverse possession the defendants 
must prove their actual possession of every 
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paroel of land to which they allege they haye 
acquired a title by adverse possession. The 
doctrine of constructive possession is not avail- 
able to a tort-feasor and it cannot be held 
that if he is proved to be in actual possession 
of a certain portion that he is in constructive 
possession of the rest of the land having regard 
to the nature of the land : Uawab Bahadur of 
Murshidabad v. Oopinath Mandal (1). 

The first question which requires decision 
is, what Article of the limitation Act applies. 

Now, the plaintiff sues for recovery of poss- 
ession on establishment of bis title. Clearly, 
therefore. Art. 142 applies and the plaintiff must 
sue within 12 years of the date of dispossession. 
This point had been discussed at length in the 
case of Bakhal Ghundra Qhose v. Durga Das 
Samata (2), in which all the authorities on the 
question have been collected and fully discus- 
sed, and I entirely agree with the decision 
arrived at. The plaintiff in his case dates 
the commencement of his dispossession from 
the year 1904, October, when he says the 
land became fit for cultivation and further 
states that when his men went in 1913 to 
measure the land they were resisted and 
turned out. 

It is contended that the plaintiff must show 
that he is in possession within 12 years of the 
date of suit. This contention no doubt is 
correct. The plaintiff-appellant answers that 
argument by contending that he has been all 
along in constructive possession. That the 
land was sand and incapable of actual posses- 
sion and that, therefore, it is sufficient for him 
to show that he has title and that then the 
defendant must show that he has had adverse 
possession for more than the statutory period. 
He argued that as the property was not 
capable of actual possession the presumption 
is that legal possession continued with him 
the rightful owner and it is sufficient for him 
to prove that the property remained in this 
state to within 12 years of the suit : [Mirsa 
Shamsher Bahadur v. Munshi Kunj Behari 
Lai (3)]. 

(1) 6 lad. Oafl. 899; 18 0. L. J. 626. 

(9) 67 lad. Oas. 678 ; 86 0. W. N. 724 ; (1922) A* 
I. E. (C) 667. 

(8) 7 0. L. J. 414 ; 19 C. W. N. 278 ; 3 M. L. T. 
919. 


Further, that where land has been shown 
to have been in a condition unfitting it for 
actual enjoyment in the usual modes at such 
a time and under such circum stances, that 
that state naturally would and probably did 
continue till within 12 years of suit it may 
properly be presumed that it did so continue 
and that the plaintiff's possession continued 
also until the contray is shown: [Mahomed Ali 
Khan v. Khaja Abdul Ounny (4)]. 

Now, a careful consideration of these cases 
(2) (3) (4) referred to shows that there is no 
deviation from the rule that in an action in 
ejectment the onus is on the plaintiff to show 
that he was in possession and was dispossessed 
within the statutory period. This principle 
the learned Judges re affirm. What they do, 
however, consider, and that is of importance in 
this case is, what is necessary, looking at the 
particular circumstances of the case, for the 
plaintiff to prove in order to establish his 
possession within 12 years of the suit. 

In the present case it has been proved that 
before division the title and possession of the 
16 Chaks and residuary land was with the 
plaintiff and the finding has not been chal- 
lenged by the respondent in appeal. An 
attempt was made, after the argument had 
been concluded and the case has been sent to 
the Commissioner to relay certain plots, to 
argue that the plaintiff bad not established 
his title to some 9 of these Chaks. The case 
was already concluded and it clearly was not 
open to the respondent to raise this point at 
that stage. The material on which he relied 
was really on the record before the case was 
sent by us to the Commissioner for he wished 
to base his argument on Ex. H H. We have 
now to see what was the condition of the 
land and the manner of possession. If the 
plaintiff can show he has title, that the land 
was washed away and after re-formation was 
unfit for possession and continued so up to or 
near a time within 12 years of the date of suit 
the plaintiffs would be entitled to the benfit of 
the presumption that they had constructive 
possession as rightful owner at the time of dis- 
possession in 1906. If the plaintiffs are 
entitled to this presumption then the onus 

(4) 9 0. 744 (F.B.) ; 12 0. L. B. 267 ; 4 lad. Deo. 
(N.B.) 1146. 
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will be on the defendants to show the plaint- 
iffs lost their title by adverse possession. The 
period with which we are mainly concerned 
so far as adverse possession is concerned is 
the period two or three years immediately 
before 1906. Admittedly, the land is a Char 
a re-formation in situ of the village Kabirajpore. 
The plaintiff’s case was that it was not wash- 
ed away till '1880. The evidence in the case 
shows that it was in or before 1880 that 
the land began to re-form and continued 
the process up to the present time. To this 
extent obviously the plaintiff’s case is 
not in accordance with the facts found. 
How far his case is affected by this will be dis- 
cussed later on. When the process of diluvion 
began it is not possible to say but it was 
apparently some time after 1857 when the 
plaintiff purchased. 

What has then been the condition of the 
land after re-formation ? 

To deal first with the defendants’ evidence. 

In considering all the evidence one fact 
must be borne in mind that these disputed 
lands form an accretion to another Char, 
Char Baliadanga which admittedly belongs to 
the defendants. The importance of this is 
obvious when we see in what a vague way 
the witnesses have deposed because it is not 
easy as a rule to say whether any particular 
statement refers to the Char as a whole or to 
the land in dispute. 

Taking, first of all, the evidence of defendant 
No. 1. 

He says that from 1301 to 1306 (1894-98) 
they possessed the Char partly in Khas and 
partly through tenants. He also sold Babla 
trees growing on the Char and fishermen used 
to catch fish and spawn. 

To what extent Kalai was grown he does not 
state. He does not produce any of his papers 
to show that he received any money from 
any tenant or from any one for the sale of his 
Ealai or in case when the Ealai was grown by 
himself his expense of growing it. 

The fact that fishermen used to catch spawn 
and fish on the Char would show it was liable 
to inundation. He then goes on to refer to 
the partition proceedings in 1899 and says 
300 bighaa were unculturable and the rest 
culturable. This apparently refers to the 


land in dispute as he says it was the southern 
portion of the Char, The mere statement by an 
interested party that the lands were culturable 
is perhaps of little value. The only real test 
is whether they were cultivated. The witness, 
however, gives us no indication how much of 
the Char was cultivated. Further on he 
states that sand is now being deposited in 
culturable lands and that some 400 or 500 
highas have recently been covered with sand 
and the lands are again being washed away. 
Carefully examined, this witness’s evidence 
would show that the land or portions of it 
were liable to submergence and had actually 
been submerged from time to time, otherwise 
sand would not bo deposited on it or fish 
caught on it. Accepted at its highest, it 
would prove that Kalai had been grown on 
the land but it gives no indication how much 
land was sown with Ealai and the failure to 
produce any papers in support of these state- 
ments makes the bare statement of little 
or no value. His next witness is Gobinda 
Biswas. This witness is the Dewan of 
defendant No. 2 who has been disputing with 
defendant No. 1 for a long time for the 
possession of Char Baliadanga. He visited 
the Char in 1899. He states that the Char 
was followed from 1899-1901 and that 
in these years there were no tenants 
there. He states that the southern portion of 
the Chanr was sandy. His evidence proved 
little or nothing as to the state of the Char 
except to show that in 1899 some 275 
bighaa were sandy. His evidence is rather 
vaguely recorded. It is difficult to say 
whether he refers to the whole Char Balia- 
danga of which the disputed land fromed a part 
or the disputed land only. He, however, speaks 
to deposit of silt which would show the Char 
was inundated from time to time. 

The next witness relied on is Bajani Kanta 
Das (page 169) and the statement on which 
reliance is placed is his statement **1 saw 
Baliadanga Char even alter 1903. In 1903 
I found the major portion of the Char 
under cultivation.” He, however, here refers 
to the whole Char Baliadanga of which 
admittedly the northern portion belongs 
to the defendants and so possibly the 
major portion under cultivation refers to the 
northern portion. Ho states there were here 
and there Babla trees. It is not possible to 
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say from his statemenb that he was referring 
to the disputed land as being under cultivation 
and this same remark applies to all his evi- 
dence. His statements would apply to the 
undisputed as well as to the disputed portion 
of the Char. 

The next witness to whose evidence our 
attention has been drawn is Kali Prasanna 
Ohukerbutty (page 172). This witness took 
an ijara lease of the Char in 1^02-1903 and 
he cannot say whether any part of the land 
was tenanted then. He simply grew Kalai but 
has no papers to support his statement. 
Further, that at the time of the partition of 
the Char Baliadanga (1899) it was partly cul- 
turable and partly full of sand. He again is 
speaking of the whole Char and not only of 
the disputed portion. 8o it is not possible to 
say from his evidence whether any portion of 
the culturable land was in the disputed land 
or not. He says north of the sand were 
Babla trees and north of the Bahia trees cul- 
tivation but where the cultivation began is not 
clear and that is the important point in this 
case. Whether any act he refers to took 
place on the disputed or undisputed portion of 
the Char it is impossible to say. Lastly, we 
have Alef Sheik (p. 182). His evidence helps 
very little for it is impossible to say whether 
he refers to the disputed or undisputed part of 
Char Baliadanga. His evidence whold show 
that a part of the Char was sandy and silt was 
deposited from time to time which would show 
that the lands were liable to inundation and 
were inundated from time to time. The evi- 
dence of these witnesses would seem to show 
that the land was sandy and liable to inunda- 
tions and was inundated from time to time, a 
condition often found in re-formed Char lands. 

The plaintiff 8 own evidence would go to 
show that the land did not become culturable 
till some 10 or 12 years before the date they 
were deposing, vis,, 6 or 8 years before the 
date of suit. This evidence really only deals 
with the condition of the land after 1902 where 
it is alleged by him the land re- appeared and 
does not deal with the period between 1880 and 
1902. It is his ease before 1902 the land 
was under water although this is not a fact be 
may well have been greviously mistaken not 
realising, as apparently no one else did, that 
the land accreting to Char BaUadanga were 
really re-formation in situ of Eabirajpore. His 
I 0-87 


evidence as to the time of re-formation in view 
of the documentary evidence on this point 
is obviously incorrect. The defendant has 
further relied on certain documentary evid- 
ence. First, of the two Settlements of 1880 and 
1890. In these two Settlements one for ten 
years and one for fourteen the disputed land 
was settled with the defendant as part of 
Char Baliadanga which admittedly belongs 
to the defendants. The disputed land which 
increased at each Settlement was treated as 
an accretion to Char Baliadanga which is in 
the Nadia District and it was not known till 
the Settlement of 1904 that the disputed lands 
were really a re-formation of village Kabiraj- 
pore which belongs to the District of Burdwan. 
The mere fact that defendants took Settlement 
of these accretions does not prove that they 
were then fit for cultivation and capable of 
being effectively possessed. The Zemindar 
would naturally take i^ettlement of an accre- 
tion to his land at a low rate of rent in the 
hope that it would improve in value and to 
prevent any rival Zemindar taking it. Such 
Settlements are often in the nature of a 
Speculation. 

In the Settlement Map of 1903 when it was 
discovered that the disputed lands were a 
re-formation imitu of Kabirajpore a note is 
made that they are in possession of the 
defendants. But there is nothing to show 
what the nature of that possession was. 
Possibly this entry was made because the 
former Settlement had been with the defend- 
ant. It had been contended by the defendants- 
respondents that the appellant must have 
known of these Settlements with the defend- 
ants. There is no reason why he should. 
The Settlement was made by the Collector of 
Naida. The appellant’s land is in the District 
of Burdwan and they are now on the opposite 
side of the river. The operation of measur- 
ing them need attract no attention. Neither 
would Settlement be offered to the appellant 
as the Collector of Nadia did not know till 
1903 that these lands belonged to Kabirajpore 
in the District of Burdwan. He treated them 
as' being accretion to CAar Baliadanga in the 
District of Nadia. 

The documentary evidence proved nothing 
about the state of the lands. No doubt the 
land has been in existence some 40 years but 
Char land may in some oases never become fit 
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for cultivation or posaossion. It certainly can- 
not be presumed that it must have. The 
conclusion to which I liave come is that the 
land in suit after re-formation remained incap- 
able of possession in the ord-nary way by 
cultivation until 1906 when defendants began 
to cultivate it and that in this case wo may 
i airly presume that constructive possession 
remained with the true owner up till 1906. 
Ch^r lands are oases to which tho doctrine 
laid down in Mirza Shamsher Bahadur v. 
Munshi Ktinj Beh^ri Lai, (3) Mahomod Ali 
Khan v. Ehaja Abdul Gunny (4) Baj Kumar 
Boy V. Gohind Chunier Boy (5) is applicable. 
These lands appear often after many years 
when the whole configuration of the country 
due to the shifting of a big river is changed the 
lands appearing sometimes, as in tho present 
case, in a different district and only a careful 
Survey showed to what district they belonged. 
In such , circumstance, every presumption 
should be made in favour of the true owner. 
The case may be viewed as from another 
standpoint. The plaintiff having shown by 
tho evidence on the record that neither party 
had exercised any act of possession a pre- 
sumption can lie raised in his favour as to tho 
question of possession of tho land prior to his 
dispossession by the defendant-Br/Zc/iaJ Chundra 
Chose V. Dureja Das Samanta (2). 

The respondents have contended that tho 
case now set up by the appellant in appeal 
differs from the case he made out in bis plaint 
and the case found on the facts. 11(3 argues 
that in the plaint the plaintiff-appel- 
lant’s case was that the lands began to bo 
diluviated in 1880 and tho process continued 
in 1890 that they began to re-form from 1902 
and began to be fit for cultivation in 1908. 
Further, the appellant’s case in his plaint was 
that he was dispossessed in 1913 when an 
Amin went to measure the land, whilst his 
own evidence would show that he was dispos- 
sessed in 1906 and onwards. 

Nowjundoubtedly, tho documentary evidence 
has shown clearly that the lands had begun 
tore-form in 1880 and obviously, therefore, the 
plaintiff ’s case is here incorrect. But it cannot 
be said that plaintiff has changed in any way 
the relief ho asked for. The relief asked for is 
the same and it is still his case that the cause 

(6) 19 0. 660 (P. 0.) ; 19 h A. 140 ; 6 Ssr. P. 0, 
J. 140 ; 9 Ind. Deo- (N. B.) 888 IP. 0.). 


of action arose in 1906. He does not seem to 
date his cause of action from 1913 when the 
Amin was prevented from going on the land, 
but his plaint states (para. 10) tha.t the cause 
of action has gradually arisen from the 
date when a portion of the land became fit for 
cultivation in 1906. 

Then we must bear in mind the peculiar 
circumstances of the case. It is a case of 
land re-forming after diluviation in a big river 
which has largely shifted its course. A mere 
inspection of the land would tell no one 
whether they were a re-formation in situ of 
any particular land. The District Authorities 
untill 1904 treated them as belonging to Char 
Baliadanga in Nadia District and it was after 
the Collector of Nadia had released tho lands 
in 1904 that the appellant realised they were 
a re-formation in situ of his village Kabiraj- 
pore. In the particular circumstances of the 
case I do not think tho plaintiff should be 
non-suited because he was inaccurate in giving 
the date when tho land re-formed. The 
whole evidence is before tho Court, and so it 
cannot bo said that either party has been 
taken by surprise. 

Further, the respondent has contended the 
case now argued by the appellant that there 
was an interruption of the adverse possession 
of the respondent by inundation, is a new case 
which was never raised in the lower Court. I 
do not think there is any substance in this 
objection. 

The respondent raised the defence of adverse 
possession and the appellant is obviously 
entitled to show that one of tho elements 
necessary for adverse possession, viz., continui- 
ty is absent and this he can show by arguing 
that the evidence shows the land was under 
water from time to time. 

It is then necessary to deal with the ques- 
tion of adverse possession and to consider 
whether the respondent has made out a title 
by adverse possession. It will be seen that 
the evidence dealing with this point is practi- 
cally the same as the evidence which has been 
dealt with in considering what was the state 
of the land up to 1936 and the finding I have 
already come to really disposes of this point. 
I, however, propose to deal with it separately. 
The plaintiff's evidence admits that the defen- 
dants began taking possession of their land in 
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1906. The suit was instituted in 1916 and there 
would thus remain at least two years during 
which the respondent-defendant must prove 
that he held the lands in adverse possession. 

Now the respondent to succeed must prove 
actual continuous possession of the lands to 
which he alleges he has acquired a right by 
adverse possession for the statutory period. 
No doubt, acts of possession over a part 
of immoveable property may in certain 
cases be evidence of de facto possession 
of the whole. This rule, however, oper- 
ates with full force in favour only of the 
true owner and should be applied with 
caution, if at all. in favour of the wrong- 
doer : Moliini Mohan Boy v. Promoda Xath 
Boy (6) The possession of the wrong-doer 
should bo held to bo confined to what ho is in 
actual possession of : ^oe also Mirza Shamser 
Bahadur v. Munshi Kunj Beliari Lai, (3) 
and Secretary of State for India v. Krishna- 
moni Oupta (7). 

The same question has been discussed in 
the case of Baroda Frosad Boy v. Anmda 
Mohan Bay^ (8). Mookerjoo, J., in delivering 
the judgment of the Court, points out that to 
establish adverse possession it is not sufficient 
to show that some adverse acts of possession 
have been done but the possession must bo 
adequate in continuity, in publicity and in 
extent of area to establish that it is possession 
adverse to the true owner and, further, that 
the doctrine of constructive possession applies 
only in favour of the rightful owner and can- 
not as a rule be extended in favour of a 
wrong-doer whoso possession must be confined 
to the land of which he is in actual occupation. 
The learned Judge gives, as an instance, that 
whore the party relies on possession through 
their tenants evidence must be given to show 
the tenants were in actual possession and such 
possession covered the whole of the disputed 
land. Further, it must be proved that with 
regard to any particular portion that it has 
been continuously in the possession of the 
party claiming adverse possession visible, 
exclusive and hostile for the statutory 
period. 

(6) 94 0. 266 ; 1 0. W. N. Ii04 ; 12 Ind. Deo. 
(N. S.) 837. 

(7) 23 0. 518 ; (P. 0.) ; 20 I. A. 104 ; 6 0- W. N. 
6)7 ; 4 Bom. D. R. 687 ; 8 Bar. P. 0. J. ‘.:60. 

(8) 6 Ind. Oas. 869 ; 13 0. L. J. 80 


It is pointed out that, as soon as the land 
became unfit or incapable of use or occupation, 
the title of the true owner revived. The 
respondent has argued that he was not a 
wrong-door but entered under a bona fide claim 
of title and so his position is different from a 
mere trespasser and that ho is in the position 
of a true owner. 1 am not aware that what 
is obviously a dangerous doctrine has ever 
been accepted by this Court. 

Examined in tlie light of these principles, 
the defendants have clearly failed to make 
out any title by adverse possession. 

In considering the probability or improbabi- 
lity of the defendant’s case wo must remember 
that up to 1899 the two defendants were 
fighting each other for the possession of 
the Char Bahadanga and this fact might 
render it lughly problematical whether 
either of them ever had effective possession 
of the land in dispute. The evidence they 
roly on is documentary and oral. With regard 
to the oral evidence the learned Subordinate 
Judge says it is unsatisfactory and can easily 
bo manufactured but coupling it with the 
documentary evidence ho hold that the defend- 
ants adversely possessed the greater portion of 
the disputed Char since 1903. The document- 
ary evidence is mainly the evidence of Settle- 
m3nt by the C ollector and it is not easy to 
see how this substantiates the oral evidence 
which is directed to prove actual possession. 
To deal with tlie documentary evidence first. 

The respondents rely for this on the three 
Settlements ot 1880, 1890, 1904 and the parti- 
tion proceedings of 1899. 

To take first the two Settlements 'of 1880 
and 1890. 

They prove that so much of the land as was 
re-formed at the time of the Settlement was 
together with a tract of land which admittedly 
belongs to the defendants settled with the 
defendants. But this does not prove that the 
defendants actually occupied or used the land 
or that it was capable of user. It may well 
have suited the defendants to take Settlement 
of these Char lands in the hope they would 
some day become capable of use. But this 
does not by itself show that the land was 
actually used and occupied. Chon we have 
the partition proceedings of 1899. rhese pro- 
ceedings show that these lands were parti- 
tioned together with other lands which 
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admitbedly belong bo bhe defendanbs. Ib has 
been argued bhab bhe defendanbs would nob 
6ghb over lands of which bhey had nob posses- 
sion and were nob in ocoupabion. Here, again, ib 
is bo be remembered bhab bhe parbibion suib also 
included bhe resb of Ghar Baliadanga which 
admlbbedly belongs bo bhem. Thab, again, does 
nob prove bhab bhe lands were used or occupied. 
The Sebblemonb Map of 1903 has on ib bhe 
remark bhab bhese lands are in bhe possession 
of bhe defendanbs hub bhab, again, does nob show 
whab bhe nabure of bhe possession was. Lasbly, 
bhere are corbain chittas which cover a small 
porbion of bhe dispubed land. They are for bhe 
year 1308 and bhere are also bhe counberfoils 
which ib is alleged show receipb of renb from 
benanbs. Their genuineness is very doubtful. 
They conbain bhe names of some 18 benanbs 
only one of whom is examined, Pachouri, and 
he says his receipts have been burnt. Of bhe 
others ib is a remarkable fact bhab during bhe 
space of some 16 years bhere has been no 
change in any of bhe benanbs. Exactly bhe 
same benanbs were holding bhe holdings in 
1322 as in 1306. Some of bhese benanbs must 
be available. The Commissioner re-laid 
of four of bhe plots and then using them as 
a starting point re-laid bhe others on bhe plan 
nob on bhe ground. This evidence obviously 
would nob show actual occupation of bhese plots 
nor bhab tenants were ever actually settled 
bhere in bhe absence of bhe benanbs themselves. 
Ib would show that when bhe Commissioner 
visited bhe spot in 1916 that certain plots were 
pointed out on bhe chitta plots and four were 
identified by him. 

Next, we have the oral evidence which has 
already been dealt with in considering the 
question of the condition of the land and which 
it is unnecessary bo recapitulate in detail. In 
shows, even if believed, though I may say I 
share the learned Subordinate Judge’s doubt as 
to its genuineness, that at some time or other 
some Kali was grown and some Bahia trees 
out. It is obviously evidence which is not 
sufficient to prove adverse possession and could 
be manufactured without difficulty. Ib does not 
appear how much was Kali grown, whether 
on one ri^ha or on the whole of the dispubed 
land, whether bhe was Kalai grown always in 
the same place or on different plots or whether 
it was grown for the statutory period. 


The defendanbs are Zemindars who presum- 
ably keep accounts. Their account-books 
would have shown bhe money expended in 
cultivating Kalai and bhe money realised from 
the sale of it and also the money realised 
from the sale of Babla trees. There is no docu- 
mentary evidence bo support bhe story that 
Kalai was grown or Babla trees cub from bhe 
dispubed land. 

The area in dispute is some 1000 bighas 
Obviously, if bhere had been any real attempt 
bo cultivate any appreciable porbion of the 
land there must have been a considerable ex- 
penditure and receipt. 

Defendant No. 1, Sib Kanta Banerjoe, in his 
examination gives no suggestion how much 
land was cultivated or for whab period, whether 
ib was bhe same porbion or different portions. 

Kali Prasanna Chuokerbutty took a lease of 
Ghar Baliadanga from defendant No. 2, bhe 12- 
annas proprietor, from April lOth, 1902 bo 
April 14th, 1904. He states thab during this 
period, which ends at a date within the statu- 
tory period, he cannot say if there were any 
tenants on the land. Obviously, if bboro had 
been he must have known ib as he was bhe 
ijaradar and so clearly bhe stabomenb is equiva- 
lent bo an admission bhab during bhe period 
bhere were no tenant on the land. Therefore, 
from 1902 to a period within 1904 there were 
no benanbs in bhe 12-annas share. His posses- 
sion consisted of growing Kalai, where he grew 
Kalai is nob proved whether on the disputed or 
undisputed portion of Ghar Baliadanga. He pro- 
duced no papers bo support the bare statement 
that he grew Kalai, It has been argued that he 
paid Bs. 500 as a yearly rent for bhe 12-annas 
share of the Ghar. But though be paid rent 
it does not necessarily follow bhab he occupied 
or used any portion of the Char still less bhab 
he actually occupied the dispubed portion of 
the Ghar, After him Sib Kanta Bannerjee, 
defendant 1 ; the 4-annas share-holder took a 
lease of bhe i2-annas share. This, however, 
was from April 14tb, 1904 which is within the 
statutory period the suit being instituted on 
26th February 1906. Further, the witness 
does not pr^uce the rent receipt which he 
alleges he gob for the payment of the rent* 
Then the evidence of Bajani Kanta Dey, 
witness No. 7 for the defendant, shows that 
he measured the land in 1903 on which there 
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were tenants. He states whioh were the 
tenanted plots and admitted none of the plots 
he has described as tenanted fall within the 
disputed area. Then bis evidence goes to 
show that in 1903 there were no tenants in 
the disputed area. Further, he states that in 
1903 there was nothing on the lands in Sib 
Eanta Babu,the4-anna8 Zemindars khas poss- 
ession. His evidence would show that in 
1903 there were no tenants on the disputed 
portion of the Baliadanga Char. 

Boloram Ghose, witness No. 3 for defend- 
ant, proves that in 1900 he went to the Char 
and that there were then some 25 or 30 big^ 
has of land sown with Kalai. Whether these 
25 or 30 highas were in the disputed land or 
not does not appear. Even if they were, the 
growing of Kalai on some 25 or 30 highas out 
of an area of about 1000 highas could not 
obviously amount to adverse possession of the 
1000 highas. His evidenoe, at the highest, 
would show the cultivation of some 25 or 30 
highas. 

Then there is the evidenoe of Dole Gobinda 
Biswas, the Dewan of defendant No. 2. He 
apparently last went to the Char in 1899 and 
has not been there since. Then he knows 
nothing about the period from 1899 up to 
1906. 

He, however, states that the disputed Char 
remained uncultivated from 1899 to 19Ul and 
that between these years it was not let out to 
tenants. 

Defendants 1 and 2 were fighting and it is 
perhaps improbable that either could really 
effectively possess the land. 

Taking all the facts and circumstances of 
the case into consideration, and even accepting 
for the sake of argument the oral evidenoe of 
the defendants* witnesses, the evidence is not 
sufficient to establish a title by adverse poss- 
ession. The defendants cannot avail them- 
selves of the doctrine of possession of a part 
being constructive possession of the 
whole. They are tort-feasors and must 
prove actual continuous possession of the land 
for which they seek to establish a title by ad- 
verse possession; [Natvah Bhadur of Marshida- 
had V. Oopinath Mandal (1)]. 

In the present case we have an area of 
some 1000 bighas of Char land whioh adjoins 
the defendants* lands and the only evidence of 


possesnon is that some Kalai has been grown 
from time to time and some Babla trees out. 
Even if this were proved, which I do not 
think it has, it would amount at the most to 
isolated acts of trespass. Neither need the 
true owner necessarily know that such acts 
were being done when we take into consider- 
ation the extent, nature and situation of the 
property. The taking of Settlement from 
Government cannot be considered as an act of 
possession. The deputing of an Amin to 
demarcate the land in the partition suit and 
the planting of one or two pillars would be an 
isolated act of trespass. 

There is in the present case no possession 
adequate in continuity, publicity and extent 
of area to destroy the title of the true owner. 

Rejecting, however, as I do the defendants’ 
evidence of actual possession, their case en- 
tirely fails for if the oral evidence is disbeliev- 
ed there is no evidence at all to support a 
story of adverse possession. 

The defendants have failed to make out 
any title by adverse possession. 

The respondents have argued that the appel- 
lants have failed to identify the land they 
claim because the numbers of the chak 
have been omitted from the Commissioner’s 
map. What, however, has happened then ? 
The plaintiff- appellant has established his 
title to some 15 chaks of whioh the numbers 
are given, viz.^ 5, 7, 15. 17, 61, 64, 69, 70, 73, 
99, 100, 101, 102, 103, 104 and the residuary 
lands. There are other chtks to which he 
had not established his title. The niimbors of 
these chaks are also known. 

Under the orders of this Court the same 
Commissioner who had made the local investi- 
gation re-plotted on his map all the chaks 
putting the correct chak number in each 
chak. It now appears that these 15 chaks 
of whioh the numbers have been given above 
actually fall within the disputed land. 

No difficulty would be experienced in grant- 
ing to the appellant-plaintiff a decree capable 
of execution. He is clearly entitled, on the 
findings I have come to, to so much of the dis. 
puted land as falls within the 15 chaks and 
the residue portion of village Kabirajpore 
whioh falls within Estate No. 10. 
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This residue will be found by deducting the 
chaks of which the title had been found not to 
be with the appellant. 

A cross-objection has been hied by the 
respondent regarding the costs in the lower 
Court. 

In view of the hnding to which I have 
come the cross-objection must fail as I would 
hold the appellants are entitled to proportion- 
ate costs of the suit throughout I would dec- 
ree the appeal so far as the disputed land to 
which the plainti^f-appelant has proved bis 
title, vis.t the 15 chaks and the residuary 
portion of Kabirajpur with proportionate costs 
throughout. 

JUDGMENT. 

Newbould. J. — Tho plaintiff brought 
the suit out of which this appeal arises for 
declaration of his title and also recovery of 
possession of about 1000 bighas of land. He 
succeeded in obtaining a decree for a part 
only of the land claimed and appealed to 
this Court. His appeal was heard by a 
Divisional Bench of this Court consisting 
of Woodroffe and Cuming, JJ. There 
was a difference of opinion, Woodroffe, J., 
holding that the appeal should be dismissed 
while Cuming, J., was in favour of allowing 
the appeal in part. They held that as there 
was a difference of opinion and there was no 
majority varying or reversing the decree ap- 
pealed from the appeal should be dismissed. 
Against this decision the plaintiff has preferred 
an appeal under section 15 of the Letters Pat- 
ent. A preliminary objection has been taken 
that no appeal lies. This objection we over- 
ruled at the commencement of the hearing of 
the appeal. Though we accept the contention of 
the learned Vakil for the respondents that the 
decision of the Judicial Committee in Bhaidas 
Shiv Das v. Bai Gulab (9) shows that the pro- 
cedure laid down in section 98 of tho Civil Pro- 
cedure Code was wrongly applied in the present 
case, that is immaterial. B^taA the provisions of 
clause 86 of the Letters Patent been followed 
the result would have been the same since 
the opmion of Woodroffe, J., who is i the senior 

(9) 60 Ind. Gas. 822 ; 45 6. 718 : 40 M. L. J. 619 ; 
26 0. W. R. 606 ; 88 0. L. J. 488 : 19 A. L. J. 409 ; 38 
Bom. L. R. 628 ; 8 U. P. L. R. (P.O.) 22 ; 14 L. W. 7; 
(1921) M. W. N. 408 ; 29 M. L. T. 860 ; 80 M. D. T. 
149 ; 48 1. A. 181 (P.O.) 


Judge, would prevail. Under clause 16 of the 
Letters Patent this appeal is clearly com- 
petent. 

The present suit is due to events primarily 
caused by the movements of the river Ganges 
et a part where-under tho name of Bhagi- 
rathi, it flowed between the Nadia district on its 
north and the Burdwan district on its south. 
At the time of the Revenue Survey by Govern- 
ment of 1865 there were Chars on both sides 
of the river. On the north side was Char 
Baliadanga which was temporarily settled 
with the defendant’s predecessors in two 
estates bearing Touzi Nos. 824 and 2460 of 
tho Nadia CoUectorate.On the South side was a 
Chur adjoining Mouza Kavirajpur which is a 
part of the Estate bearing Touzi No. 10 of the 
Burdwan Collectorate and in this village the 
plaintiff has putni right to certain plots. Tho 
river moved gradually in a southerly direction 
causing accretions to Char Baliadanga and 
diluviating first tho Char adjoining Kavirajpur 
and subsequently also part of the Kavirazpur 
Mouza. This alluvion and diluvion continued 
until the accretions to Char Baliadanga be- 
came re-formations in situ of Kavirajpur land. 
While this was going on Government made 
three Surveys and Settlements of the land 
which accreted to Char Baliadanga in the 
years 1880, 1890 and 1903. Even in 1880, 
some land of Kavirajpur was settled with 
the defendants as proprietors of estate 
Nos. 824 and 2460, and in 1890 still more 
land of that Mouza was settled with the 
defendants. During the Survey and Settle- 
ment of 1903 tho mistake was discovered and 
the land found to be re-formation in situ of 
Mouza Kavirajpur was excluded from the 
Settlement, The temporarily settled estates 
Nos. 824 and 2460 wore originally undivided 
four-annas and twelve-annas shares of Char 
Baliadanga. In 1893 a partition suit was 
brought which after protracted litigation ended 
in a division of the land after Survey by a 
Commissioner in 1899. The plaintiff institut- 
ed the suit, out of which the appeal arises, on 
the 26th February 1916. He originally claim- 
ed approximately 1000 bighas of land. In the 
trial Court he gave up his claim to a large 
tract on the east and at the hearing of the 
first appeal to this Court he no longer claimed 
the land which had been settled with defen- 
dants after the 1903 Survey, He originally 
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baBed his title both on his putni right and 
adverse possession. The finding that he has 
no title other than his putni right has not 
been disputed. He is content to rely on the 
finding of the trial Court that ho has estab- 
lished bis putni title to 1 6 specific Chak^ and 
the abasista Ghak or unnumbered residue. 
The learned Subordinate Judge gave the 
plaintiff a decree for the land within these 
Ghaks that was south of the lines of the 
south boundary of the GhciT shown in the 
Settlement Map of 1903 and the Partition 
Map of 1899. He held that the plaintiff s 
title to land north of this lino had been 
barred by limitation. 

The case made in the plaint was that dilu- 
vion took place in 1890 and re-formation in 
1902. It was further alleged that the land 
first began to be fit for cultivation in October 
1906 and the defendant No. 1 then proposed to 
take a Settlement from the plaintiff. As there 
was undue delay, the plaintiff in 1913 
attempted to have the lands surveyed and 
was prevented by defendant No. 1. This 
case has admittedly failed. The correctness of 
the various maps as showing the re-formations 
is not questioned and the map of 1880 shows 
that reformation in situ had commenced 
before that year. The plaintiff’s case now 
is that he was in possession of the Ghaks 
to which he has proved title until they were 
diluviated to and his possession must be pre- 
sumed have continued and that he is en- 
titled to succeed unless the defendants can 
prove that they have destroyed his title by ad- 
verse possession. This contention raises the 
issue as to the party on whom the burden of 
proof lies in the present case. On this issue I 
find myself in entire agreement with the find- 
ing of Woodroffe. J. The reasoning in his 
judgment appears to me clear and logical and 
in accordance with the principle laid down in 
previous decisions of this Court and the 
Judicial Committee of the Privy Council. 
He points out that the plaintiff sued for poss- 
ession on the allegation of dispossession. 
Article 142 of the first Schedule of the Indian 
Limitation Act, 1908. is, therefore, appli^ble 
and he is bound to prove possession within 
twelve years before suit. Admittedly, he has 
not had any actual possession since the 
became submerged and it is also admitted 
that the defendants have been in possession 


since 1906, ten years before the institution of 
the suit. In order to prove possession within 
twelve years the plaintiff may rely on the pre- 
sumption that possession of the lawful owner 
continues as long as the land is incapable 
of actual possession. But in a case like the 
present where Article 142 applies the plaintiff, 
if he relies on this presumption, must prove 
that the land was incapable of actual pos- 
ession within twelve years before suit. For 
the appellant, it was strongly contested before 
us that it lay on the defendants to prove their 
adverse possession for twelve years before 
the suit. It was urged that the presumption 
of possession in favour of the real owner would 
continue until it is shown that the presump- 
tion does not apply by reason of the defend- 
ant having boon in adverse possession. It 
was also urged that the presumption would 
continue as long as the land continued incap- 
able of ordinary possession, and it is for the 
defendants to show when this change took 
place. These contentions ignore the difficulty 
in the appellant’s way arising from the fact 
that he has so framed his suit that the intitial 
burden lies on him to prove dispossession 
within twelve years. Relying, as be does, 
on a presumption to discharge this burden he 
must prove the facta necessary to establish 
this presumption, that is to say, not only that 
he was the legal owner but also that the land 
was incapable of possession in the 
ordinary way. Of the cases cited, the Full 
Bench decision of this Court in Mahomed Alt 
Khan v. Khaja Abdul Gunny (1), is the most 
favourable to the appellants. The rule laid 
down at page 752, if read apart from the 
context, seems to support his contentions. It 
is as follows: — “ The true rule appears to be 
this : That where land has been shown to 
have been in a condition unfitting it for actual 
enjoyment in the usual modes at such a time 
and under such circumstances that that state 
naturally would, and probably did, continue 
till within twelve years before suit it may 
properly be presumed that it did so continue 
and that the plaintiff’s possession continued 
also, until the contrary is shown.” But the 
rule is qualified by the preceding remarks on 
p. 761 which require the plaintiff to show 
such acts of ownership as are natural under 
the existing condition of the land before he 
can claim the benefit of the presumption that 
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his possessioD continued. It is not necessary 
to discuss all the dicisions that have been 
cited on behalf of the appellant. Several of 
them, as, for instance, Basanta Kumar Boy 
V. Secretary of State jor India (10), can be 
distinguished on the broad ground that they 
were cases where Article 144 and not Arti- 
cle 142 was applicable. The head-note of the 
Indian Report wrongly states that the High 
Court decided that case on limitation alone 
holding that the suit was barred by Article 142. 
The English report of the same case quotes the 
High Court judgment, which clearly states 
that the case “ must be governed by Arti- 
cle 144/' Other cases that were cited follow 
the decision in Mahomed AH Khan v. Khaja 
Abdul Ounny, (4) and give no greater support 
to the appellant's contention than that Full 
Bench dec sion. I would, therefore, hold that 
in the present case it lay on the plaintiff to 
prove that the lands were incapable of user 
within twelve years prior to the suit. 

For the appellant it was further urged as an 
alternative plea that if it was necessary for him 
to prove that the land was incapable of user, he 
has proved this at any rate as regards the land 
south of the Survey line of 1890. In order to 
prove this he relies on the defendant's evi- 
dence. oral and documentary. The case 
made out by the plaintiff’s witnesses was 
entirely abandoned at the hearing of the 
appeal and their evidence was not even 
read to us. The first piece of evidence on 
which reliance is placed is that of Gurudas 
Biswas, defence witness No. 2. He was the 
Gomahta of the second defendant in respect of 
the Char lands from 1306-1308 B. S. In cross- 
examination he stated,'*' I found the sandy 
tract of the Char in the same condition during 
the period of my service. There was no 
alteration in its area during that period.” It 
is contended that this proves that no extra 
land became culturable after the Survey of 
1890. But if his examination-in-ohief be 
also read, it is clear that what he meant was 
that during this period, as the river receded 
there remained a fringe about li or 2 rashis 
wide of unculturable sandy land and that 

(10) 40 Ittd. Om. 887 ; H 0. 8S8 ; 44 I. A. 104 ; 1 
P. L. W. 698; 83 M. L. J. 605; 31 0. W. N. 643 ; 15 
A. L. J. 898 : 36 G. L. J. *87 ; 19 Bom. h. H. 480 ; 
(1917) M. W. N. 483 ; 6 L. W. 117 ; 33 M. L. T. 810 
(P. 0.). 


though the nature and area of this fringe 
remained unchanged, its position altered as 
the Char extended towards the south. The 
only other oral evidence to which reference is 
made in this connection is that of defence 
witness No. 7, Rajani Kanta Dey. He was a 
Collector ate Amin and took part in the Settle* 
ment Surveys of 1890 and 1903. His 
evidence-in-chief is strongly in favour of the 
defendants since he says that he saw the Char 
after 1903 and found the major portion of the 
Char under cultivation. It is contended that 
this evidence refers to the land which was 
settled with the defendants in 1904 and not 
to the land now in dispute But this cannot 
be, since ho was speaking of the land down to 
the water’s edge and the map of the 1903 
Survey shows the water edge far south of the 
land settled wibh the defendants as part of 
their estates Nos. 824 and 2460. A similar 
argument to that based on the evidence of 
defence witness No. 2 is based on this wit- 
ness’s statement; "About 50 to 60 bigha lands 
must have accreted to the Char between 1890 
and 1903. In 1903, I found the area of the 
sandy portion of the Char to be 60 to 80 
bighasj' But this does not mean that 
the only accretion during these years 
was sandy land. Our attention has also 
been drawn to a statement in the Settle- 
ment Report of the 8th March 1904 Ext. P.: 
" The estate consists of a low tract of Char 
land liable to annual inundation.” It is 
urged that as these remarks refer to the land 
settled with the defendants, the disputed land 
to the south would be still more liable to 
inundation. But the expression “ liable to 
annuil inundation” does not mean that the 
land was actually inundated every year. The 
same paragraph of the report shows that though 
au8 paddy could not be grown in normal years, 
Kalai and Musuri were extensively, grown 
and this supports the defendant's case 
that the land was capable of possession. 
Another argument is based on the map and 
report of the Commissioner who executed the 
partition decree in 1899. It is contended that 
as the south line of the Commissioner’s Map 
and of the Settlement map of 1903 are almost 
identical, there could have been little alteration 
in the Char during the interval between the 
two Surveys. It appears from the Commis- 
sioner’s report that in 1899 there ^was praoti- 
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oally no onlturable land south of the land 
settled in 1890. But the Commissioner’s 
Map does not show the true position of the 
river in 1899, At the wish of the parties 
to the partition suit, the defendants in this 
suit, he included land which was still part of 
the bed of the river in his map and divided it 
between them. It follows, therefore, that there 
was considerable accretion of culturable land, 
to the south of the Char between 1890 and 
1908. The defendants’ evidence does not 
show that that any land north of the line, 
which has been given as the south boundary 
in the decree, was unfit for cultivation within 
twelve years of the institution of the suit. 

These findings are sufficient for the disposal 
of the appeal, but even if I had held that the 
burden of proof lay on the defendants to prove 
twelve years’ adverse possession, I should 
decide in their favour. That the defendants 
did exercise acts of possession on the land as 
it re-formed and became capable of possession, 
there can be no doubt. Further, these acts of 
possession were all done in the assertion of 
the claim of the defendants to the land by 
virtue of theSettlements made by Government. 
This case is distinguishable from Basanta 
Kumar Boy's case (10) cited above, since there 
are ' ciroumatances to link together various por- 
tions of ground so as to make the possession of 
a part as it emerged amount constructively to 
possession of the whole”. 

We all agree that the appeal fails and it 
is accordingly dismissed with costs. 

B. B. Ghose, J . — It is unnecessary for 
me to recapitulate the facts of this case as 
they have been sufficiently stated in the judg- 
ment of my learned brother Newbould which I 
had the advantage of reading. I agree that 
there is no substance in the preliminary objec- 
tion taken on behalf of the respondents that 
the appeal is not maintainable. 

The only question argued on behalf of the 
appellant is one of limitation. The allegation 
in the plaint is that the plaintiff was in 
possession of the land in suit before diluvion, 
which commenced to re form in 1902 and that 
he has been dispossessed by the defendants in 
1906. That appears to be the proper mean- 
ing of the plaint and this was sought to be 
established by the evidence led by the plaint- 
iff. The story, however, that the land began 
I 0-88 


to re-form in 1902 is untrue, as it is beyond 
dispute that it re-formed long prior to that 
date ; and this has not been contested by the 
appellant. The suit then being for possession 
on the allegation of dispossession falls within 
Article 142 of the Limitation Act as has been 
held by both the learned Judges of this Court 
who heard the appeal in the first instance. 
This is also not seriously disputed by the 
appellant The burden of proof in such a 
case is without doubt on the plaintiff to show 
that he had been dispossessed within 12 years 
of the date of suit. The plaintiff-appellant ad- 
mits that he has been dispossessed for about 
tenyears, the suit having been brought in 1916. 
The difference botweec the admitted possession 
of the respondents and the period of limitation 
is within the narrow limit of about two years, 
during which the appellant must establish his 
possession in order to succeed in the suit. In 
the case of Mah'irajah Koowar Ba^yyo Nitrasur 
Singh v. Baboo Nund Lall Sin^jh (11) Turner, 
L. J., in delivering the judgment of the Privy 
Council, said . — " The appellant is seeking to 
disturb the possession admitted to have existed 
for about eleven years, of defendants, 
who insist on a possession of much longer 
duration as a statutory bar to the suit. 
It clearly lies on him to remove that bar 
by satisfactory proof that the cause of 
action accrued to him on a disposses- 

sion within twelve years next before the com- 
mencement of the suit No proof of 

anterior title such as would be involved in the 
decision of the boundary question in his favour 
can relieve him from this burden, or shift it 
upon his adversaries by compelling them to 
prove the time and manner of dispossession.” 
The law is the same under the present 
Limitation Act where the dispossession from 
which limitation is declared to run should 
have taken place within twelve years of the 
suit. The nature and quality of the posses- 
sion of the respondents in this case during 
the period after the admitted dispossession of 
the appellant need not require any discussion. 
The appellant may establish his possession 
within the disputed period of two years, by 
showing that his possession was either actual 
or constructive. There is no evidence of 
actual possession or the exercise of any act of 

(11) 8 If. I. A. 199 at p. 9S0 : *Batli P. 0. J. 480 ; 1 
Saw P. 0. J. 744; 1 W. R. P. 0. 51; 19 E. R. 600. 
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possefision, however triival,by the appellant dnr- 
ing that period, for the title being in him such 
aots might have preserved his title. Construc- 
tive possession may also be shown by the fact 
that the land being under water was incapable 
of possession, or although it was capable of 
being possessed no one had actually taken poss- 
ession during the period in question. The 
appellant cannot, by proving possession at any 
period anterior to twelve years before suit, 
shift the onus on the respondents to prove 
their possession. 

Much stress was laid by the appellant on 
the observations of Wilson, J., who delivered 
the judgment of the majority of the Full 
Bench, in Mahomed Ali Khan v. Khaja Abdul 
Ounny (4), and it was contended that as the 
land in this case did probably continue to have 
been in such a condition as not to bo ht for the 
usual modes of enioyment within twelve years 
before suit, it should be presumed that his 
possession continued until the contrary is 
shown. It is urged that it is incumbent on 
the respondents to show that they had disposs- 
essed the appellant during the two interven- 
ing years. The meaning of the observations 
relied on will be clear when read with the 
preceding remarks in the judgment of that case. 
What the learned Judge laid down was that 
so long as the state of the land remained 
unchanged, the possession of the rightful 
owner should be presumed to continue unless 
he is shown to have been dispossessed. Deal- 
ing with the case of diluvion by a river- 
Wilson, J., says (at page 751): “In such a case, 
if the plaintiff shows his possession down to 
the time of diluvion, his possession is presum- 
ed to continue as long as the lands continue to 
be submerged." It has been established in 
this case that the condition of the land 
had changed a considerable number of years 
prior to the period in dispute, and there 
is no reason why the ordinary rule that the 
plaintiff should prove his possession within 
the period of limitation should be departed 
from. The appellant has not succeeded in 
proving that the land was incapable of posses- 
sion on account of its remaining submerged, 
or that no one else was in possession during 
the disputed period although the land bad 
emerged from the water. 

It is next submitted that the Settlement 


"Report of 1904 shows that the land was liable 
to annual inundation and plaintiff's possession 
should he held to have constructively revived 
during such inundation and the suit is, there- 
fore, not barred. The nppellant strongly relies 
on the case of Basantn Kumar Boy v. 
Secretary of State for India (10) as bearing a 
close resemblance to this case. There are, 
however, distinctions between that case and 
the present one in important particulars. 
Their Lordships of the Judicial Committee 
observe, in following the case of Secfretary of 
State for India v. Krishnamoni Gupta, (7), 
*‘No rational distinction can be drawn between 
that case and the present one, where the re- 
flooding was seasonal and occurred for several 
months in each year. It was held that when 
the land was re-suhmerged, th(^ possession 
of the Government determined, and that, 
while it remained submerged, no possession 
could be deemed to continue so as to be avail- 
able towards the ultimate acquisition of tit^e 
against the true owner." Basanta Kumar 
Roy V. Secretary of State for India (10). In 
that case the plaintiff did not come to Court 
on the allegation that he had been dispossess- 
ed. It was held that the suit was one to 
which Article 144 of the Limitation Act was 
applicable and it was, therefore, for the defen- 
dant to show that plaintiff’s title had been 
extinguished by reason of the adverse posses- 
sion of the defendant. In the present case it 
is for the plaintiff to establish a subsisting 
title There is no evidence that the land was 
inundated during the two years in question 
and that there was cessation of the dis- 
possession by the defendants by reason of the 
submergence of the land. The principle on 
which the cases oi Krishnamoni Gupta, (7) and 
Basanta Boy (10) was decided was that the 
possession of the defendant was in fact deter- 
mined by the submergence of the land, when 
it became derelict and, as was observed in the 
form'^r case, on the dispossession of the 
defendant (Government) by the vis major 
of the floods the oonstruotive possession 
of the land was (if anywhere) in the true 
owners [t^ee Secretary of State for India v. 
Krishnamoni Gupta (7),] In the present 
case there is no suggestion that the inunda- 
tion had the effect of dispossessing the defen- 
dants or rendering the land derelict, and in 
my judgment that principle does not, there- 
fore, apply in the present case. The case of 
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Kuthali Moothavar v. Peringati Kmiharankuity 
(12) was also a case falling within Article 114 
of Limitaion Act and, moreover, the plaintiff 
there had proved the exercise of various acts 
of possession during the currency of his title 
and is, therefore, different from the present 
case. 

It is next urged that the respondents only 
cultivated small areas during the period of 
their possession and their possession of a part 
did not amount *to possession of the whole. 
But assuming the fact to be so, in this case 
there is the connecting link of claim of title 
and close connection and interdependence 
between the part and the whole, as the 
respondents wore in possession by virtue of 
kDettlements obtained from Government of the 
entire land, which was surveyed at intervals 
and depicted in maps, and on the whole of 
which revenue was assessed. Then, again, the 
respondents partitioned the entire land among 
themselves in 1899 when it was again survey- 
ed and masonry pillars erected in order to 
demarcate the portion of each co-sharer. The 
circumstances contemplated as operating in 
favour of a wrong-doer in the case of Mohini 
Mohan Boy v. Fromoda Nath Boy^ (6) which 
has been approved by the Privy Council in 
Bobanta Boy's castf (10) are established in this 
case. This argument of the appellant also 
fails. 

Lastly, it is urged that plaintiff should, at any 
rate, be given a decree for that portion of the 
land which lies south of the Settlement bound- 
ary line of 1890, as it was fonnd by the Parti- 
tion Commissioner in 1899 to be sandy and 
almost in the bed of the river and could not, 
therefore, be the subject of effective possesaon 
by the defendants. It does not, however, 
appear that the portion was in the same con- 
dition in 1904. Bajani Kanta De. Amin of the 
Collectorate, who is an independent witness, 
says: ''In l903 I found the major portion of 
the Ohar under cultivation. About.] 2 to 2'i 
raahis wide lands from the water edge was 
sandy. Above that all lands were oultur- 
able/’ The sandy portion in 1903 would 
appear to be the portion for which the appellant 
was given a decree by the trial Court. In any 

(12) 66 Ind. Gas. 451; 48 I. A. 895 ; 44 M 883; 14 
L.W. 791; (1991) M.W.N. 847; 41 M. L. J. 660; 80 M. 
L. T. 42; 26 0. W. N. 666; 24 Bom. L. R. 669; (1992) 
A. 1. R. (P.O.) 181; IP.O.). 


case, the respondents having erected pillars on 
this portion during the partition proceedings 
and included it within the rest of the land, 
the possession of this portion cannot be dis- 
tinguished from the rest. Thus, all the con- 
tentions of the appellant fail. 

In this view, it is unnecessary to discuss the 
question as to what would have been the 
effect of the possession by the respondents if 
the case fell within Article 144 of the Limita- 
tion Act. It is sufficient to say that, under 
the circumstances of the present case, the 
possession of the respondents cannot be held 
to be surreptitious or occasional acts of tres- 
pass and that it had not the qualities of 
adequacy, continuity and exclusiveness. I 
agree that the appeal should bo dismissed 
with costs. 

Page, J. -I agree that this appeal should 
be dismissed. In my opinion, it is not incum- 
bent upon the Court in this appeal to consider 
upon whom lies the burden of proving the 
dispossession of the appellant because " as 
their Lordships ffnd the evidence sufficient to 
establish a clear conclustion of fact it cannot 
matter now by which party it was given:*’ 
[par Lord Summer in Basanta Kumar Boy v. 
Secretary of State for India {10)], The only 
inference which, in my judgment, oamroason- 
ably be drawn from the facts proved at the 
trial, and set out in the judgment of my 
brother Newbould, is that the appellant was 
dispossessed of the lands in dispute more than 
twelve years prior to the institution of the 
present proceedings. If that be so, this appeal 
must fail, because it was undoubtedly incum- 
bent upon the appellant, baying regard to the 
form of bis claim, and the provisions of 
Article. 142 of Schedule I of the Limitation 
Act, 1908, to establish the fact that he was dis- 
possessed within 12 years prior to the date 
upon which be launched this suit. 

I desire, however, to state that I am unable 
to concur in the view which has found favour 
with Woodroffe and Newbould, JJ., as to 
where the burden of'proof lies in circumstances 
such as those obtaining in this case. While 
they accept the appellant’s contention that, 
inasmuch as both the title to and the 
possession of the lands in dispute were 
vested in the appellant before the river 
Bhagirathi changed its course and the lands 
became submorg^, the said lands are deemed 
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to have remained in the oonstruotive poseea* 
sion of the appellant so long as they continued 
to be inundated, the learned Judges are of 
opinion, that “ it lay upon the plaintiff to prove 
that the lands were incapable of user within 
12 years prior to the suit (per Newbould, J.) 
and that the plaintiff must show that his 
oonstruotive possession continued on account 
of diluvion, and on account of the land being 
incapable of possession within 12 years of the 
suit ** (per Woodrofife, J.). With great respect, 
I am unable to agree that the burden which 
lay upon the appellant was of this nature. In 
my opinion, the true rule was laid down by 
the Judicial Committee of the Privy Council 
as follows: “ The Limitation Act of 1877 does 
not define the term ' dispossession,’ but its 
meaning is well settled. A man may cease to 
use his land because he cannot use it, since it 
is under water. He does not thereby dis- 
continue bis possession : constructively, it 
continues until he is dispossessed ; and, upon 
the cessation of the dispossession before the 
lapse of the statutory period, constructively it 
revives. * There can be no discontinuance by 
absence of use and enjoyment when the land 
is not capable of use and enjoyment.’ (per 
Cotton, L. J.) in Leigh v. Jack (13). It seems 
to follow that there can be no continuance of 
adverse possession where the land is not 
capable of use and enjoyment, so long as such 
adverse possession must rest on de facto use 
and occupation. When sufficient time has 
elapsed to extinguish the old title and start a 
new one, the new owner’s possession of course 
continues until there is fresh dispossession and 
revives as it ceases.” Mr. Justice Wilson in- 
tended, 1 think, to lay down the same/rule when 
ho observed : “ The true rule appears to us 
to bo this: That where land has been shown to 
have been in a condition unfitting it for actual 
enjoyment in the usual modes at such a time, 
and'imder such circumstances that that state 
naturally would, and probably did continue till 
within twelve years before suit, it may proper- 
ly be presumed that it did so continue and that 
the plaintiff’s possession continued also, until 
the contrary is shown. This presumption 
seems to us to be reasonable in itself, and in 
accordance with the legal principles now 
embodied in section 114 of the Evidence Act 
Mahomed Ali Khan v. Khaja AbdtU ^wny (4) 
W) (1879) 6 Ex. D. 9C4 St p. 374; 49 L. J. Ex. 
»ao ; 43 Ii. T. 468 ; 38 W. R. 4S3 ; 44 J. P. 488. 


The rule of constructive possession does not 
create a new title to or interest in the lands ; 
it merely operates to maitain the continuance 
of an existing right or interest. Further acts 
of possession after the waters have subsided 
are not required to prove possession by the 
true owner for in law such possession is deemed 
to have been throughtout continuous and 
unbroken. The occasion and the necessity for 
further acts of possession by the true owner 
arises when, and only when, his right to 
possess the lands is challenged. So long as 
his possession is neither threatened nor 
disturbed what need is there of further 
witness ? 

I find myself in agreemement with the 
following observations of Melville, J., on the 
subject. “ The burden of proof being upon 
the plaintiff, what is he required to prove ? 
Simply, that the cause of action accrued 
within the period of limitation made appli- 
cable to the suit. This is by no meansiequi- 
valent to saying that a plaintiff in an action of 
ejectment must prove that he has been in 
possession within 12 years. He may not have 
been in possession within twelve years, and 
yet the cause of action may have accrued 
within that period. If a man buy a piece of 
open ground, he is not bound to enclose it or 
to build upon it, or formally to take possession 
of it ; nor, if be do formally take possession 
of it, is he bound by subsequent acts to 
proclaim the continuance of his possession. 8o 
long as the land remains unoccupied his rights 
are not interfered with, and ho is not called 
upon to assert them. He has no cause of act- 
ion, and there isino person whom he could sue. 
His cause of action accrues when another per- 
son takes possession of the land Pandurang 
Govind Nott; Bal Krishna Eari (14). Now, 
while the doctrine of oonstruotive possession, 
in my opinion, is equally applicable to oases 
where the plaintiff seeks to obtain possession 
of land in the possesifson of another, and to 
cases where the plaintiff claims to recover 
possession of lands of which he alleges that he 
has been dispossessed, a plaintiff who frames 
his suit to recover possession of lands of 
which he has been dispossessed must needs 
prove that he has been in possession, and that 
he has been dispossessed within 12 years 

(14) 6 Bom. H. 0. R. A. Q. J. 135 at p. 198. 
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prior bo oommencing proceedings bo recover 
poseessioD of bhe land. He musb, furbber, 
pro 7 e, unless ib is admibbed. bhe bime when, 
and bhe mode in which such disposesslon 
was effecbed. Havi^ regard bo bhe evidence 
adduced ab bhe hearing so far am I from being 
sabisfied bhab bhe plainbiff in bhis case has 
proved bhab he has been dispossessed of bhe 
lands in dispube wibhin 12 years prior bo bhe 
insbibubion of bhe suib, in my judgmenb, bhe 
brue conclusion bo be drawn from bhe evidence 
is bhab bhe respondenbs have been in posses- 
sion of bhe lands in a manner adverse to bhe 
plaintiff's title for more than 12 years before 
bhe present peocoedings were commenced, In 
my opinion no question of law is involved in 
this appeal, which depends solely upon the 
determination of an issue of fact. For these 
reasons, ib appears to me to be a matter of 
indifference* whether Article 142 or Article 144 
of bhe Limitation Act is applicable in the circu- 
mstances of this case, or upon whom the 
burden of proof lies, for in any event the 
appeal fails and should be dismissed. 

z. K. Appeal dUmksed. 


PATNA HIGH COURT. 

Civil Revision No. 98 of 1924. 

March 11. 1924. 

Present \ — Justice Sir JwaJa Prasad, Kb., and 
Mr. Justice Kulwanb Sabay. 

DAHO KUER and others— Petitioners 
versus 

TURAL DEI AND OTHERS -Opposite 
Parties. 

Probate and Administration Act {V cj 1881), ss, 8, 61 
^Bengal N* W. P. and Civil Courts Act {XII 

of 1887), 8. B^Additional District Judge^ jurisdiction 
off extent of^Prebaie oases tra^vsf erred to Additiofwl 
Judges JurMiotkn to revoke grairted hg Dis- 

trict Judge. 

By victae of the provitiona oontaiDed in section 8 
of the Bengal N.-W. P. and Aasam Civil Courts Act, 
an Additional Distriot Judge exeroises with respect to 
the oases transferred to him by the Distriot Judge the 
same powers as the Distriot Judge. Where, therefore, 
oases under the Probate and Administration Aot hare 
been transferred to an Additional Distriot Judge by 


the Distriot Judge, the Additional Distriot Judge be- 
oomea the Judge of the principal Civil Court of Origi- 
nal Jurisdiotiou within the meaning of seotion 8 of 
the Aot and has jurisdiotion to revoke a probate grant- 
ed by the Distriot Judge. 

Case law diaoussed. 

Revision from the order of bhe Additional 
District Judge, Patna, dated the 22nd Feb- 
ruary 1924. 

Messrs. Bai Gurusaran Prasad and Ana^iid 
Prasad^ for the Petitioners. 

Messrs. Gangadhar Das and *S. N. Boy^ for 
the Opposite Parties. 

JUDGMENT. — The petitioners in this case 
appealed to the District Judge for revocation 
of a Probate granted some time ago by that 
Court. 

The District Judge, by his order of bhe 5bh 
February 1924, transferred bhe case to the 
Additional Disbricb Judge for disposal under 
bhe following order : — 

“ Under section 8 (2) of the Bengal N.W.P. 
and Assam Civil Courts Act, the func- 
tions of the Distriot Judge under the 
Probate and Administration Aot and 
Indian Succession Act relating to grant 
and revocation of probate have 

been assigned to the Additional Dis- 
trict Judge. Let this suit accordingly 
be sent to the Additional District Judge 
for disposal." 

The petitioners objected to the trial of the 
case by the Additional Distriot Judge upon 
the ground that the order passed by the 
District Judge itrans ferring the case to the 
Additional Distriot Judge was lUt) a vires and 
that the Additional District Judge bad no 
jurisdiction \P try the case. This application 
was refused by the Additional Distriot Judge, 
and consequently the petitioners moved this 
Court in revision. 

The question before us is, whether the 
Additional District Judge has power to deal 
with the application for revocation of the 
Probate in question. Under section 51 
of bho Probate and Administration Act 
(V of 1881) jurisdiotion is conferred on the 
Distriot Judge as regards the granting and re- 
voking of Probates and Letters of Adminisbra- 
tlon in all oases within his Distriot. Seotion 3 
of the Act defines Disbricb Judge " to mean 
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the Judge of a Principal Civil Court of Origin- 
al Jurisdiction/’ The Bengal, Agra and 
Assam Civil Courts Act (XU of 18S7) deals 
with the constitution of Civil Courts in Chap- 
ter II. As regards Additional Judges, provision 
is made in section 8, clauses (1) and (2) of the 
Act, which says : — 

“ When the business pending before any 
District Judge requires the aid of 
Additional Judges for its speedy dispo- 
sal, Local Government may, upon the 
recommendation of the High Court ap- 
point such Additional Judges as may be 
requisite.’* 

“ Additional Judges so appointed shall dis- 
charge any of the functions of a District 
Judge which the District Judge may 
assign to them, and, in the discharge of 
those functions, they shall exercise the 
same powers as the District Judge.” 

It is clear from the aforesaid provision 
that the Additional District Judge exercises 
with respect to the cases transferred to him 
by the District Judge the same powers as the 
District Judge. Now, a class of cases or a 
particular case may be transferred to the 
Additional District Judge for the reason that 
he is to relieve the District Judge of the bur- 
den on account of accumulation of cases. 
When the Additional District Judge takes 
seizin of a case upon a transfer made to him 
he becomes the “Principal Civil Court of Origi- 
nal Jurisdiction.” Therefore, the Additional 
District Judge exercises the same powers and 
in fact occupies the position of a District Judge 
in the sense that it is defined in the Probate 
and Administration Act referred to above. 
When the function of a District Judge under 
the Probate and Administration Act is trans- 
ferred to an Additional District Judge be has 
the same jurisdiction as the District Judge 
with respect to the grant and revocation of 
Probates and Letters of Administration. This 
is not seriously disputed, and in face of the 
statutory provisions and the authorities on the 
subject it cannot be seriously disputed. 

Mr. Bai Gurusaran Prasad, however, con* 
tends that, although the Additional District 
Judge had jurisdiction in the matter of grants 
and revocation of Probates and Letters of 
Administration, he had no jurisdiction as re- 
gards the revocation of Probates granted by 


the District Judge. The foundation of this 
argument is that the District Judge who grants 
Probates and Letters of Administration should 
alone have power to revoke the same. There is 
no authority to support this proposition. The 
authorities oited go only to show that Pro- 
bates and Letters of Administration should 
not be allowed to be disputed in any other 
forum but in the Court which granted it. Now, 
the Probate in the present case was granted 
by the District Judge, and the District Judge 
had power to revoke it. It is not the personnel 
of the District Judge, but the presiding officer 
of the Court of the District Judge who will 
have power to revoke it. By virtue of the 
transfer made by the District Judge to the 
Additional District Judge in the present case 
under section 8 of the Bengal, Agra and 
Assam Civil Courts Act, the Additional Judge 
becomes the District Judge for the purpose of 
exercising functions under the Probate and 
Letters of Administration Act. Therefore, the 
contention of Mr. Bai Gurusaran Prasad must 
fail. 

The following oases : — 

Lai Behari Basak v. Akhil Chandra 
Santra, (1) (2) Joejesh Chundra Sanyal v. 
Easik Lai Saha, (2) and Makhan Lai 
V. Sr% Lai, (8) show that in other statutes, 
such as, the Bengal Tenancy Act, the 
Land Acquisition Act and the Insolv- 
ency Act, the Additional District Judge 
exercises the powers of a District Judge 
in respect of oases transferred to him al- 
though the provisions in the particular* Act 
state that the particular function should 
be exercised by the District Judge. It appears 
to us that the question raised by Mr. Bai 
Gurusaran Prasad can be answered by a 
reference to the reasons given in the order of 
reference in the Full Bench Case of Bup 
Kishore Lai y. Neman Bibi (4). Those reasons 
were accepted by the Full Bench, the 
judgment of which was delivered by Sir 
Lawrence Jenkins, G. J. The cases re- 
ferred to by Mr. Bai Gurusaran Prasad, 

(1) 79 Ind. OaB. 794; 27 C. W. N. 81S; (1929) A. I. 
B. (0.) 469. 

(2) 60 lud. Oas- 690. 

(8) II lad. Oafl. 162 ; 84 A. 832 ; 9 A £i. J. 871. 

(4) 99 Ind. Cas. 986 ; 42 0. 842; 19 0. W. N. 791 ; 
21 0. L. J. 487. 
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Mayho V, (6). Komollochun Duttv, 

Nilruttun Mundle and qoods of 

Mohendra Narain Boy (7), only show, as 
has already been said, that the Court 
whioh grants a Probate should have power 
to revoke it. The order in the present 
ease passed by the District Judge and quoted 
above shows that the functions of the District 
Judge with respect to the Probate and Admi> 
nistration Act were generally transferred to the 
Additional District Judge, and as a part of that 
arrangement the present case was also sent to 
the Additional District Judge for disposal. The 
order purports to have been passed under sec- 
tion 2 of the Act and is a valid order. 

We, therefore, dismiss this application with 
costs : hearing fee two gold mohurs. 

Z. K, Application dismissed. 

(6) 3 N. W. P. 368. 

(6) 4 0. 860; 4 0. ti. B. 175; 3 Shorn, t. R. 136; 3 
Ind. Deo. (N. S ) 328. 

(7) 6 0. W. N. 877. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 210 of 1923. 
January 14, 1924. 

Present : — Mr. Baker, J. C. 

HIRDBRAM and another— Plaintiffs 
—Appellants 

versus 

RAMCHARAN and another— Defendants 
—Respondents. 

Ccurt-Fees Act {VII of 1870) S ll^Distinct claims 
-^Suit to recover possesston from one de/efidant or 
rcfundofconsideraii&n from other defendant -‘GotirU 
fees, separate ; whether payable* 

Plaintiff sued defendant No. 3 for poaseselon of 
oertain land on the ground that the land had. 'been 
aurrenderd to him by defendant No. 1 and in the 
alternatife claimed to reoover from the defendant 
No. 1 the amount of oonaideration for the surrender 
paid to the latter as on a failure of oonaideration : 


Held, that the anit embraced two diet mot olaima 
within the meaning of aaotlon 17 of the Gouct-Feea 
Aob and separate Oourt-fee? muat be paid on each 
part of the olaim 

Case-law discussed. 

Appeal from the decree of the District 
Judge, Hoshangabarl, dated the 22ad Febru- 
ary 1923, in Civil Appeal No. 10 of 1923. 

Mr. M. B. Dixit, for the Appellants. 

Messers S B. Gokhale and M, B. Niyogi, 
for the Respondents. 

JUDGMENT. — A preliminary point in 
this case is that an objection is taken on be- 
half of the respondents that proper Court-fees 
have not been paid on the memorandum of 
appeal in the lower Appellate Court. The 
plaintiffs, who are the Malguzars of the village, 
sued the defendant Ramchand, alleging that 
he had executed a registered deed of surrender 
to them in respect of the land in dispute for a 
consideration of Rs. 300, and when they 
went to take possession of the land they found 
it was in possession of defendant No. 2 Kishen- 
das and defendant No. 1 had no right to effect 
a surrender, as had already been decided by 
the Revenue Court, a fact whioh the defendant 
No. 1 had concealed Hence they being una- 
ble to get possession brought a suit for posses- 
sion of the land, or in an alternative for the 
return of the consideration with interest. The 
suit was valued at Rs. 300 and Rs. 30 interest, 
and Court-fee was paid on that amount only. 

It is argued in second appeal that the me- 
morandum of appeal is improperly stamped 
because there are two causes of action ; one 
for possession against defendant No 2 and the 
other for refund against defendant No. 1. Re- 
ference is made to the case of Neelakandhan 
Nambudripad v. Tirunilai Ananthikrishna 
Ayyar (1) and Dkaramchand v. Gorelal, (2) of 
this Court, decided on 28th January 1918). 

On the allegation in the plaint the defend- 
ant No. 1 had nothing to do with the land and 
the fact that he bad executed a surrender of it 
to the plaintiffs would not entitle the plaintiffs 
to dispossess defendant No. 2. It was stated 
in Kashimih Narayan v. Govinda, (3) that 

(I) 90 M 61 : 16 M. h. J. 463; 1 M. D. T . 436. 

(3) 47 Ind. Oas 866. 

(3) 16 B. 89; 8 Ind. Tso. (N. S.) 66. 
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whore the plaintiflf sues, in the alternative, 
for one of two reliefs, the larger of the two 
reliefs sought determines the amount of the 
stamp. Section 17 of the Court-Fees Act 
(VII of 1870) does not apply to such a case. 
That section is applicable only to a case of 
cumulative relief sought by the plaintiff. In 
the present case there is only one cause of 
action, namely, the surrender executed by 
defendant No. 1 ; no suit lies against defen- 
dant No. 2 for the surrender executed by defen- 
dant. 

In Neelakcmdhan Nambudripad v. Tiru- 
malai Ananthakrishna Ayyar (1), relied on by 
the learned pleader for the respondents it is said 
at page 61 : “ The phrase * two or more 
distinct subjects * in section 17 may not admit 
of precise definition applicable to all cases, 
and it may be that where reliefs are claimed in 
the alternative with reference to the same 
cause of action, section 17 would not govern 
the case. That may also be so where the 
relief claimed is one and the same, though the 
claim is sought to be made out, on distinct or 
alternative grounds. It is, however, different 
in the present esse. The claim for redemption 
is based upon the alleged right of the plaintiff 
as mortgagor, while the alternative relief is 
based on a contract for a farther mortgage 
which is distinct from the earlier mortgage 
right, though both are evidenced by the same 
instrument. 

In Dharamchand v. Oorelal (2), an unreport- 
ed case of this Court, referred to above, refer- 
ence IS made to the Madras case (above cited), 
and it was held : “The present seems to be 
a case of alternative reliefs being claimed with 
reference to causes of action of which the 
plaintiff's loss of the house bought from the 
defendant Qorelal forms part. The foundations 
of the claims are not, however, precisely the 
same. As pointed out by the trial Judge, the 
relief against Dull Chand was based on the 
plaintiff’s right as vendee to stand in QorelaVs 
shoes, whereas refund of the purchase-money 
was asked for on the ground that the sale bad 
failed ovring to a defect in Gorelal’s title.” 
^though in the present case the plaintiffs 
rely on the surrender, they ask for possession 
of the land which is'admittedly in possession of 
defendant No. 2, and it may, therefore be fairly, 
argued that the suit embraces two distinct 


subject-matters, namely, the possession of the 
land from defezidant No. 2 on the basis of the 
surrender, and, secondly, refund of the amount 
paid on the surrender on the ground of failure 
of oonsideratioD, a relief against defendant 
No. 1 alone. The fact that if defendant No. 2 is 
the owner he could not be affected by a sur- 
render executed by defendant No. 1, makes no 
difference as the plaintiffs claim possession. 

The point is not without difficulty, but on 
the whole I am of opinion that the case falls 
under the ruling in Hashmat-un^Nma Begam 
V. 'Muhammad Abdul Karim (4), where 
the plaintiff sued for specific performance 
of an alleged agreement to sell to him cer- 
tain immoveable property, and, secondly, in 
the alternative, for the enforcement of a 
pre-emptive right in respect of a mortgage of 
the same property executed by one of the 
defendants in favour of the other. It was 
held there that these were distinct claims ; 
the claim for specific performance being a 
claim in respect of the proprietary interest in 
the land, whereas under the claim for pre- 
emption the plaintiff could only obtain such 
interest as the mortgagees of the defendant 
possessed, and their claim in the shoes of the 
mortgagees. So also, in the present case, the 
claim for possession of the land is a claim in 
respect of the proprietary interest in the land, 
whereas the claim in respect of the refund of 
the money is a suit based on failure of consi- 
deration. 

In the cirumstances, I think the memo- 
randum of appeal and also the plaint in the 
first Court were inBuificiently stamped and 
separate Court-fees must by paid on each part 
of the claim. 

Fifteen day’s time given for payment of 
deficient Court-fees. 

Z. K. 

(i) 29 A. 166 ; A. W. N. (1907) 4 « 4 A. L .J. 127. 
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NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Miscellaneous Civil Appeal No. 38 
of 1923. 

February 1, 1924. 

Present : — ^Mr. Baker, J. C, 

NAKAYAN— Appellant 
versus 

RAMKRI3HNAJI- - Respondent. 

Givil Procedure Code {Act V of 1908), O. XXI, r. 89 
-^Sale in ExectUion, when only can be set aside, 

A Bale held in exeoutioii of a decree oan only be 
set aside under r. 80 of O. XXI of the Civil Procedure 
Code when the whole amount speoihed in sub-r. (1) 
has been deposited by the applicant within the time 
•tated. 

Chandi Charan Mandal ▼. Banke Bihari LaU 
Mandal, 26 0. 44 ; 8 G. W. N. 288 ; 18 Ind Deo. 
(N. B ) Rep. relied on. 

Appeal af^ainat the decree of the Additional 
District Judge, Nagpur, in Execution Case No. 

7 of 1921, dated the 26th October, 1923. 

Mr. S. C. Duti Chowdrift for the Applicant. 

ORDER. —In this case the judgment- 
debtor deposited the amount less than the 
proper amount under O. XXI, r. 89, C. P. 
Code. The balance of 7 12-0 was deposited 
after the 30 days. O. XXI, r, 89 must 
be strictly construed. No sale will be 
set aside under this rule unless the whole 
amount specified in sub-rule (1) is deposited 
by the applicant within 30 days from the date 
of sale. Chandi Charan Mandal v. Banke 
Bihari Lai Mandal (1). The appeal is accord- 
ingly dismissed under O. XLI, r. 7, Civil 
Procedure Code. 

Appeal dismissed, 

(1) 86 C. 449 ; 8 C.W.N. 2S8 ; 18 Ind. Deo. (N. S.) 
890 . 


JAY NARAIN PANDEY V, KISHUN DUTT MI8RA 

PATNA HIGH COURT. 

First Civil Appeal No. Ill of 1920. 

February 27, 1924. 

Present : -Mr. Justice Das and 
Mr. Justice Ross. 

JAY NARAIN PANDEY and others- 
Appellants 

versus 

KISHUN DUTT MISRA and ANOTHER— 
Respondents. 

Hindu Law^Joint family ^Partition^Tr ansae- 
Hons between members— Presumption--^ Possession, suit 
for— Document executed by third person— Cancellation, 
whether necessary - Transfer of Property Act (IV of 
18821, s. 6 (e)^ Assignment of right to recover mesne 
profits, validity of. 

Separate tranaaotiona by members of a Joint family 
do not by them<4elves eatabliAh separation, but 
muiuel transaotiona between two members of a 
family furnish very strong evidence of the faob that 
theta was a separation between the parties, [p. 709, 
ool. 1.] 

A person who Is entitled to possession of property 
Is not bound to set aside a d^'Qument which may 
have been executed by somebody else in order to 
defeat his title [p. 703, ool. 3.] 

An assignment of the right to reoover mosne pro- 
fits which has already aoorued is an assignment 
of a mere right to sue within the meaning of aeotion 
6 (c) of the Transfer of Property Aot and le invalid, 
[p. 710, ool. 1.] 

Appeal from a decision of tbe Additional 
Subordinate Judge, Chapra, dated tbe 10th 
March, 1919. 

Messrs. Bam Prasad and Janak Kishor, for 
the Appellants. 

Messrs. Akbari and S, N, Bose, for the Res- 
pondents. 

JUDGMENT. 

Das. J. — There is no substance in First 
Appeal No. Ill of 1920 presented on behalf of 
the defendants Nos. 1 to 7 and I must dismiss 
that appeal with costs. 

In this appeal three questions have been 
argued before us ; first, whether Kisbun Dutt is 
tbe son of Jasoda Kuer ; second, whether 
Kamala Kant Pande, through whom the plaint* 
iffs^ claim, separated from his brothers before 
hisKdeath which took place sometime in June, 
I860»iand| thirdly, whether Kamala Kant left 


i 
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a son who diod shortly after him. The first 
question raises a point whether Kishun Dutt 
has the right to sue. The case of tlie plaint- 
iffs is that Kamala Kant was separate from 
his brothers Nand Kumar and Raj Kumar, 
defendants Nos. 1 to 7 represent the interest of 
Nand Kumar and Raj Kumar, and their case 
is, that Kamala Kant was joint with his 
brothers. Kamala Kant died leaving a widow 
Badamo Kuer and five daughters including 
Umeda Kuor ^plaintiff No. l) and Tasoda Kuer. 
Badamo Kuer died in 1906 and Tasoda Kuer 
died in 1907. 'Umeda Kuer was the only 
surviving daughter of Kamala Kant at the 
date of the institution of the suit. She is now 
dead and Kishun Dutt claims to be the son 
of Jasoda and the only heir of Kamala Kant 
The defendants resist the claim and their case 
is that Kishun Dutt is the son, not of Jasoda, 
hut of Jasoda's husband’s brother. In my 
opinion, the case of the defendants on this 
point is manifestly false. Jasoda was married 
to one Brijhhukhan. Brijbhukhan had 
three brothers-Tirjugi Narain, Gangasebak and 
Ramsobak. Gangasebak and Rarasobak have 
been examined on behalf of the plaintiffs, and 
there is no reason to disbelieve their testi- 
mony supported as it is by ample document- 
ary evidence. Exhibit 4 is a deed of assign- 
ment, dated the 6th of October 1898. Tliat 
deed was executed by Brijbhiikhan in respect 
of certain debts due to liim in favour 
of his wife Jasoda Kuer. There is satis- 
factory evidence that Kishun Dutt sued to 
recover these debts. Exhibits 34- A, 34- B, and 
34-C prove satisfactorily that proceedings were 
taken by Kishun Dutt and in ail these proceed- 
ings Kishun Dutt was described as the son 
of Brijhhukhan. There are two other docu- 
ments, Exhibits 32-Band ^1. These documents 
are in respect of rent which Brijbhukhan 
owed to one Surajbuksh Singh. Kishun Dutt 
executed an instalment- bond in respect of the 
money due, and there were suits upon tho 
bond in which Kishun Dutt was described as 
the son of Brijbhukhan. 

The argument on behalf of the defendants 
is that Tirjugi Narain, Gangasebak and Ram- 
sebak had their eyes on this property all 
along, and that they entered into a conspiracy 
to defeat the claim of the defendants; and 
with that view they began to create evidence 
in their favour at a very early period. 1 am 


unable to accept this argument. I hold that 
Kishun Dutt is the son of ^lasoda and is 
entitled to maintain tho action. 

The third point raised on behalf of the 
defendants is a short one and may be disposed 
of at once. It is necessary to remember in 
this connection that Kishun Dutt claims as the 
daughter’s son of Kamala Kant, and it is 
obvious that his claim must fail if it is proved 
that Kamala Kant had a son who survived 
him. The case of the defendants on this point is 
equally false and only shows to what lengths 
they were prepared to go in order to defeat 
the claim of the plaintiffs. The learned Sub- 
ordinate Judge has referred to the document- 
ary evidence on this point and in my opinion 
that evidence completely destroys tho case 
of the defendants. The first document to 
which I shall refer is Ex. 22. That is a deed 
of relinquishment executed on the 12th of 
February 1871 by Badamo Kuer in favour of 
Raj Kumar and Nand Kumar. In that docu- 
ment Badamo Kuer states as follows : Now 
Kamala Kant Pande died “ Ifiioihi ** on the 
5th Asarh, 1275 Pasli. Raj Kumar Pandey and 
Nand Kumar Pandey, brothers of Kamla 
Kant Pandey, are entitled to his estate in equal 
moiety. I, the executant, have no other right 
to the estate of my husband which was his 
ancestral Milkiat property, except that of 
maintenanoe. The marriage and Gowna cere- 
monies of my two unmarried daughters will 
be performed under the management of Raj 
Kumar Pandey and Nand Kumar Pandey and 
both these heirs will themselves perform the 
marriage and Gowna ceremonies of both the 
daughters.” In my opinion this document 
establishes that Kamala Kant did not leave 
a son. The argument before us is that dying 
“ lawald" does not mean dying without male 
issue, but that it means dying without issue. 
That may be so. But in order to understand 
in what sense the executant understood the 
expression lawald ” wo must road the 
whole document. Now Badamo Kuer herself 
says that her husband left at least two un- 
married daughters. She could not, by the 
expression ' lawald ” have meant that her 
husband died without leaving any issue. It is 
obvious that, reading that expression in conneo* 
tioD with the context, it means that her hus- 
band died without leaving any male heir. This 
is undoubtedly tho sense in which Badamo 
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Kuer understood the expression. Exhibit 26 
which is the Ekrarnama executed by Nand 
Kumar and Raj Kumar in favour of Badamo 
Kuer, is to the same effect. Rajkumar and 
Nandkumar, who were the prodooessors-in- 
titlo of defendants Nos. 1 to 7 say as 
follows : Our youngest brother Kamala 

Kant Pandt3 died leaving behind him his 
widow Musanimat Badamo Pandain and three 
unmarried daughters. We have performed the 
marriage and Gowna ceremonies of one of the 
three daughters meeting the expenses in casli 
and kind, etc., in connection therewith, out of 
our own funds, and have been maintaining 
and supporting the said Musammat and the 
two daughters.’* The argument is that, as a 
matter of fact.Kamala Kant left four daughters; 
but, in my opinion, that argument cannot have 
any effect on the point before us, namely, 
whether Kamala Kant left a son. There is 
no suggestion in the Ekrarnavia by Nand 
Kumar and Raj Kumar that he left a son. 
Exhibit 19 also supports the case of the plaint- 
iffs on this point. In my opinion the defend- 
ants have failed to establish that Kamala 
Kant was survived by a son. 

The only substantial question in this case 
is, whether Kamala Kant was joint with his 
brothers at the time of his death. The learned 
Vakil for the defendants has referred to 
evidence showing that Lachmi Narain was joint 
with Kamala Kant and his brothers. Kamala 
Kant, Raj Kumar and Nand Kumar were the 
sons of Uma Dutt. Lachmi Narain was the 
brother of Uma Dutt. After the death of 
Lachmi Narain a question arose as to whether 
the family was joint. In the litigation which 
ensued it was determined in 1861 that the 
family was joint. In my opinion the history 
of that litigation throws no light on the 
present dispute between the parties which 
is, whether in 1868 the family was joint, 
Kamala Kant died on the 25th of June 1868 
and Badamo Euer was recorded in the 
mutation register in respect of some of the 
properties as the owner of the shares hold by 
Kamala Kant. This was followed by the deed 
of relinquishment executed on the 1 2th of 
February 1871 ; and it is argued on behalf of 
the defendants, that the statement of Badamo 
Kuer on this point is entitled to very groat 
weight, as she must have known whether her 
husband was or was not joint with his 


brothers. I am unable to take that view, it 
is certainly remarkable that this lady says 
that the hiothers of Kamala Kant were en- 
titled to the estate in equal moities. Now, 
obviously, if the family was joint, Rajkumar 
and Nand Kumar were not entitled to any 
specific shares in the joint family property. 
Nor do I find any unqualified admission in 
this document to the effect that the family 
was joint at the time of the death of Kamala 
Kant. In one place the lady says that Nand 
Kumar and Raj Kumar were the lieirs of her 
husband. It is quite true, that, in another 
place, she says tliat she was only entitled to 
maintenance and nothing more. But if the 
family was joint, Raj Kumar and Nand 
Kumar could not have been described as the 
heirs of Kamala Kant Pandey. I am unable 
to give so much importance to the statement 
made in Ex. 22 as the learned Vakil appear- 
ing on behalf of the appellants would like mo 
to give. 

I’he deed of relinquishment was executed, 
as I have said, on tlio 12th of February 1871. 
On the 2drd of February 1872 Jasoda Kuer 
instituted a suit to have her right declared 
in the property which belonged to her father. 
The primary Court as well as the first Court of 
Appeal gave Jasoda Kuer a decree for posses- 
sion on the hypothesis that her father was 
separate from her uncle. But the High Court 
pointed out that Badamo Kuer having relin- 
quished her interest Jasoda was not entitled 
to maintain a suit for possession during the 
life time of the widow. The judgment of the 
High Court is a short one and may be set out 
in full. It runs as follows: “The decree in 
this case is not drawn in the proper from. The 
decree acconliug to blie modern practice ought 
to bo tiiat the widow was entitled, as the 
heiress of her husband, to an interest for her 
life in her husband’s property and that the 
intoroab under the iJazenamah has passed to 
the defendant. On that ground the suit for pre- 
sent possession will bo dismissed. Each party 
to pay their own costs of this appeal’ ’ This 
judgment, in my opinion, establishes that the 
family was separate and that Badamo Kuer, 
but for tlie deed of roUnquishmont, was entitled 
to succood to tho estate of her husband, Badamo 
died in 1906 and tho present suit was institut- 
ed on tho 16th of March 1916 As 1 entirely 
agree with the view which which has been 
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taken by the learned Subordinate Judge on this 
point, I do not think that it is neoessary to refer 
to all the evidence in the case. In order to 
succeed, the plaintiffs must establish that the 
parties altered and 'intended to alter their title 
to the property, and that there was a deff- 
nite and unambiguous indication by the 
members of the family to separate and 
to enjoy their respective shares in sever- 
alty. In my opinion the evidence shows 
that the parties did intend to alter their title 
to the property. The learned Subordinate 
Judge has referred to a mass of evidence and 
although I have considered all that evidence, 
I will refer only to two documents. The first 
is the judgment of the High Court (Ex. 30), to 
which I have already referred, which 
establishes that the parties were separate. 
The other document is Ex. 23A. This is a 
bond executed by Nand Kumar in favour of 
Eaj Kumar in order to raise money for the 
expenses of the marriage ceremony of his 
own daughter. This document was executed 
on the 25th of April 1865. I quite agree that 
separate transactions by members of a joint 
family do not by themselves establish sepa- 
ration, but mutual transactions between two 
members of a family stand on an entirely 
different footing if the family were joint, as is 
contended by the defendants, it would be im- 
possible for one brother to borrow money from 
another brother, for the fund would be a 
common fund. In my opinion Ex. 23A. fur- 
nishes a very strong, if not conclusive, evidence 
of the fact that there was a separation between 
the parties. This document, taken with all the 
evidence in the case, shows that the parties 
intended to alter their title to the property. 

I hold that Kamala Kant was separate from 
his brothers and that the plaintiffs are en- 
titled to succeed in this action. 

First Appeal No. Ill of 1920 must be dis- 
missed with costs. 

First Appeal No. 125 of 1920 is by the 
plaintiffs. There are two points in this appeal; 
first, whether the learned Subordinate Judge 
was right in disallowing the plaintiffs’ claim 
for mesne profits in regard to the period prior 
to the deed of gift dated the 2l8t of February 
1916 ; and, secondly, whether the learned 
Judge was right in deciding a portion of issue 
No. 12 against the plaintiffs. Now, it appears 
that some of the properties in dispute are in 
possession of persons who are not members 


of the joint family. They are defendants Nos. 
8 to 12, defendant No. 13 and defendants 
Nos. 14 to 16. t^ome of them claim under 
mortgages executed in their favour by the 
predecessors-in-title of defendants Nos. 1 to 'i 
and some claim under sale-deeds executed by 
them. The learned vSubordinate Judge says 
as follows : “ I do not think that the pro- 

perties which have passed to third persons 
can be recovered by plaintiffs. They are 
apparently innocent purchasers for value from 
ostensible owners. Besides, both Umeda Kuer 
and Kishun Dutt Missir had the right to sue 
for setting aside the sale-deeds within three 
years of the date of execution of such deeds. 
This none of them did. I^he prayer for setting 
aside the sale-deeds becomes time- barred and 
plaintiffs cannot recover possession of proper- 
ties covered by the sale-deeds unless they 
clear the ground by first getting the sale-deeds 
set aside which they cannot do. ’ I am unable 
to agree with this view. Those deeds of sale 
were executed by tho predecessors-in-titlo of 
defendants Nos. 1 to 7. There is no privity 
between them and the plaintiffs and I know 
of no authority which lays down that a person 
who is entitled to possession of property has, 
as a preliminary to that, to set aside a docu- 
ment which may have boon executed by some- 
body else in order to defeat his title. Nor do I 
think it can be considered that defendants Nos. 
8 to 16 are hona Me purchasers. They have 
taken the title from a person who had no 
right whatever to convey that title. In my 
opinion the plaintiffs are entitled to recover 
possession of the properties claimed in tho 
suit. 

There is a question as to whether defen- 
dant No. 13 was actually in possession of three 
of the properties alleged by the plaintiffs to be 
in her possession in the plaint. These proper- 
ties are mauza Sohafig, mauza Bahhouli and 
mauza Sarkauli. It was the plaintiffs* case 
that the defendant No 13 is in possession of 
these properties by virtue of a conveyance ex- 
ecuted in bis favour by the predeoessors-in- 
title of the principal defendants. Defendant 
No. 13, however, filed a written statement stat- 
ing that she was not in possession of those 
properties. Thereupon the plaintiffs filed a 
petition after the judgment was pronounced, 
but before the decree was drawn up, bringing 
the facts to the notice of the Court, and asking 
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bhe Court to pass a proper direotion in re^ under the deed he was entitled to immediate 


gard to those properties. The Court, however, 
has not passed any order upon this petition 
except to say, * Petition as required by order 
No. 162 stating separation shares of the defend- 
ants hied. Let the decree be prepared now.” 
The decree as drawn up. however, did not 
give effect to the petition of Kishun 
Dutt, dated the 27th of March, 1919. The ques 
tion is now important only in regard to the 
claim for mesne prohts. Defendants Nos. 1 to 7 
maintain that they are not in possession of 
any of these mauzas and that defendant No. 
13 is in fact in possession of these mauzaa. 
The question as between defendant No. 13 
and defendants Nos. i to 7 has not been tried 
by the Court below ; and we direct that this 
question should bo tried at the time of tho 
ascertainment of mesne profits. 

Tho next question is, whether the learned 
Subordinate Judge s decision on the question 
of mesne prohts is riglit. In order to under- 
stand this point it is necessary to remember 
tho following facts. At the time when the suit 
was instituted Kishun Dutt had no interest 
whatever in the properties. Umeda Kuer 
was the only surviving daughter of Kamala 
Kant and she was entitled to maintain tho 
action. On tho 2ist of February 19i(> Umeda 
made a gift of 12-annas interest in tho pro- 
perties in dispute to Kishun Dutt. 'flie ques- 
tion is, whether at the same time she made a 
gift of the mesne profits which had already 
accrued due to her, and, whether, if she pur- 
ported to do so, it conferred any right upon 
Kishun Dutt to sue for mesne profits which 
had accrued due to Umeda Kuer on the 2l8t 
of February, 1916. 'Ihe suit was instituted on 
the 16th of March, 1916: Umeda Kuer died on 
the 25th of August, 1918. Thereupon Kishun 
Dutt became entitled to the remaining A- annas 
interest in the properties as heir. The direc- 
tion of the learned Subordinate Judge on the 
question of mesne profits is as follows : ' So 

long as Musavimat Umeda Kuer was alive 
she and not Kishun Dut Missir was 
entitled to recover mesne profits ; Kishun 
Dutt Missir is, therefore, entitled to recover 
mesne profits in his own right from the date 
of Umeda Kuor's death. The question is, if 
the deed of gift, dated the 2l8t February 1916 
conferred on him the right to recover mesne 
profits to the extent of 12-annas share. As 


possession to the extent of 12-anna8 share, he 
is entitled to recover mesne profits from the 
said date to the extent of such share. 
Musammat Umeda Kuer is now dead and the 
mesne profits whicli accrued due to her beiore 
the deed of gift cannot bo recovered i)y any- 
body. Tho result, tiierefore, is that the plaint- 
iffs shall recover mesne profits to the extent 
of 12-annas share in the properties decreed 
from bhe 2l8b of I'ebruary 19 16 till the date 
of Umeda Kuer’s death which took place ac- 
cording to tho plaintiff’s petition on tho 25th 
August 1918, and full mesne profits for the 
properties decreed from the date of Umeda 
Kuer’s death till recovery of possession. 
Plaintiffs may get the same determined by a 
separate petition.” In my opinion bhe 
decision of tho learned Subordinate Judge on 
this point is right and must bo affirmed. 

The solution of the problem must, in my 
opinion, depend on whether, in regard to the 
mesne profits which had already accrued due 
bo Umeda Kuer, tho assignment of bhe 2l8b 
February 1916 was an assignment of au 
actionable claim or an assignment of a mere 
right to sue. In England, ordinarily, choses 
in action were not assignable at law, but 
were, speaking generally, assignable in equity. 
The general rule formulated by the Courts 
of Equity has boon adopted in the Transfer 
of Property Act which defines “ an actionable 
claim ” and provides how such a claim can 
be transferred This is tho general rule ; but 
an exception was engrafted on this rule. Equity, 
on the ground of public policy, did not give 
validity to tho assiguiaenb of what is in the 
English oases referred to as a bare right of 
action. Our own otabute has accepted this 
view of Equity in section 6 (o) of bhe Transfer 
of Property Act which provides that “ a mere 
right to sue cannot be transferred.” As was 
pointed out in Glegg v. Bromley (1), “ there is 
no doubt in the oases about the rule, and there 
is no doubt in the oases with regard to the 
exooption, but difficulties often arose in decid- 
ing whether a particular right was within the 
exception or was within the rule.” Having 
considered the whole subject with care, the 
learned Judges came to the conclusion that 
”tho question was whether the subject-matter 

(A) (1<J12) d K. B. 474 ; 81 L. Jl. iv. B. 1031 ; 106 

Ij. t. sae. 
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of the assif^nment was, in the view of the 
Court, property with an inoidental remedy for 
its recovery, or was a bare right to bring an 
action either at law or in equity/* 

[ think we may usefully apply that princi- 
ple to this case, and the question at once arises 
what exactly was assigned by Umeda Kuer to 
the plaintitfs on the 2l8t February, 1916, 
There was undoubtedly an assignment of pro- 
perty and with regard to that, there is no 
question before us. But there was also an 
assignment of mesne profits which had accrued 
due to her at the date of the assignment. The 
property was in her at the date of the assign- 
ment, and she says in effect to the plaintiffs, 
‘*I am transferring by the deed a share 
of the property which is in me but of which I 
am not in possession. But, in addition to the 
property, I am assigning to you my claim in 
regard to the mesne profits which have 
accrued due to me by right of my title to the 
property, which title vests in you as from the 
21sb February 1916 Can it be said that 
the subject-matter of the assignment in regard 
to the mesne profits was property with an 
inoidental remedy for its recovery? Mesne 
profits are unliquidated damages. A claim to 
mesne profits is not a claim to any debt, it 
is not a claim to any beneficial interest in 
moveable property, not in the possession, either 
actual or constructive, of the claimant. How 
can it then be suggested that the subject- 
matter of the assignment is property falling 
within the definition of actionable claim” 
in the Transfer of Property Act? In my 
opinion, tiie subject-matter of the assignment 
was ” a mere right to sue ”, and the decision 
of the learned Subordinate Judge on this 
point must be affirmed. 

The result is that F. A. No. 126 of 1920 
succeeds in part. The decree passed by the 
learned Subordinate Judge must be varied in 
the manner indicated in this judgment, and the 
appellants must have the general costs of the 
appeal, but will not be entitled to a separate 
hearing fee. 

Ross, J.— 1 agree. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 177, 287 of 
1922. 

February 12, 1924. 

Present : — Mr. Justice Walmsley and 
Mr. Justice Mukerji. 

TULARAM BHUTUNIA— Appellant 
versus 

PURNENDRA NARAIN RAI DEB VERMA 
AND others -Respondents. 

Execution of decree — Auction^aU^ Bidder ^ whetJuer 
can withdraw offer— Bid^ whether open for any length 
of time. 

A bidder at an auction- sale can withdraw his bid 
before it is knocked down. A bidder at an auotlon- 
eale must be presumed to make his offer on the oon> 
dition that it would be aooepted or rejected within 
the period during which such sales ordinarily last, 
and the offer oaonot be treated as open beyond a 
reasonable period of time. 

Appeals against the orders of the Subor- 
dinate Judge, Dinajpur, dated the 18th I'ebru- 
ary, 1922. 

Babu Girija Prosanna Hanyal^ (with him 
Bahu Indu Prokash Chatter jh,) for tlie Appel- 
lant. 

Babu Asili Banjan Ghose, for the Respon- 
dents. 

JUDGMENT. 

Walmsley, J. — These two appeals arise 
from an order ipassed by the learned Subor- 
dinate Judge of Dinajpur in the following 
ciroumstanoes. The deoree^holder-respondent 
obtained a decree and put it into execution. 
The property against which he proceeded con- 
sisted of 24 lots, and the sale began on the 
16th February 1921. On the application 
of the judgment-debtor, the Court ordered 
that the sale would be continued until the 
18tb February 1921* On the 18th the Judge 
made this order : The bid will be aooepted 
on SOth March 1921 on return from Jalpaiguri 
as prayed for by the judgment-debtor in to- 
day’s petition. Decree-holder also consented.” 
The Judge returned from Jalpaiguri on the 
30tb March and made this order : ** There is 
DO reason for allowing further time to the 
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judgment-debtor, direct that the sale be con- 
cluded and the parties oonoernod l)o directed 
to deposit the sums due for price by to mor- 
row." On the following day, his order was : 
“the bids may be a accepted and the sales con- 
cluded. Absent bidders be served with 
notices that their bids have been accepted 
and others be informed of the acceptance of 
bid". The Nazir on the same day reported 
that Tularam Bhutur’a (appellant in appeal 
No. 177) had retracted his offer in respect of 5 
lots before the bid was knocked down and 
that Satish Chandra Das, bidder in respect of 
3 lots, BaidyaiNath Das and Kissori Mohan 
Das, bidders for 2 lots, and Basant Kumar 
Guha, bidder for one lot, were absent. 'Che 
lastf our persons are the appellants in appeal 
No. 287. Thereafter, at the instance of the 
decree-holder, the Court proceeded to sell 
these lots afresh. The bids in the second sale 
wore considerably lower and, at the instance 
of the decree-holder, the Court issued notices 
on the defaulting bidders to pay the differen- 
ces. They objected and the judgment against 
which these appeals are preferred is the judg- 
ment disposing of their objections. 

So far as Tularam is concerned, very little 
need be said. As I have mentioned, the Nazir 
reported on the 31st March 1921 that Tula- 
ram retracted his offer before the bid was 
knocked down. On the authorities it is clear 
that Tularam had the right to withdraw his 
bid. It is urged, however, for the respondent 
that his bid had actually been accepted before 
it was withdrawn. For that view, I can find 
no support. The Nazir was the officer con- 
ducting the sale and his report is quite clear 
that the withdrawal was made before the 
hammer fell. Consequently, Tularam’s appeal 
must be allowed and the Judge’s order revers- 
ed so far as he Is concerned. 

With regard to the others, they were 
absent on the 31st March. The first point in 
th^r favour is this that they were not con- 
sulted about the adjournment of the sale from 
the 18th February to the 30th March. It is 
suggested that they probably knew and did 
not object. But that is not enough. There 
is nothing on the record to show that they 
gave their consent. That being so, the i^si- 
tion is that these men who bid for the various 
lots expecting that the auction-sale would 
be concluded with reasonable expedi- 


tion either the very day on which the offer 
was made or at any rate the following day, 
found to tlieir surprise six weeks later that 

the sale was not concluded on the day 

tho offer was made but that it was kept 

open for this abnormal length of time. It 

appears to me that the reasonable view is that 
each of these bidders made his offer on the 
condition that it would be accepted or reject- 
ed within the period during which such sales 
ordinarily last, and that, in the absence of 
anything to show that he consented to the 
period being protracted to the extraordinary 
length of six weeks, we ought to hold that his 
offer was not intended by him to be open for 
that unusual length of time. I think, there- 
fore, that the appeal of Satish Chandra Das 
and others should also he allowed on this 
ground. 

Tho result is that the judgment of the lower 
Court is reversed and the order directing the 
appellants in both these appeals to pay to the 
decree-holder the deficits on sums by which 
their offers exceeded the amounts realised at 
the second sale is set aside with costs in 
both Courts the hearing fee in each of these 
appeals being assessed at two gold moburs. 

Mukerji, J. I agree. 

z. K. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 279-B op 1922. 

January 28, 1924. 

Present Mr. Kinkhede, A. J. C. 

MOTIDAD RAMLAL -Plaintiff - 
APPELTiANT 

versics 

RBNI AND OTHERS -DEFENDANT^j - 
Respondents. 

Hindu Law^JotfU Family^ Alicnaiim byjathcr^ 
Antecedent debt^Neccssily^Mortgage-^Dakmdnyskt rule 
oft applicahilily of ^Interest pendente lite, whether 
can be allowed- Civil Procedure Code (Art V of 1908) 
8. S4, applicability of. '* 
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A Hindu fatbev who la manager of the Joint family 
is oompetent to mortgage the family property for 
payment of anteoedent debts or raise money for legal 
neopBBity on the security of the larger interest in- 
cluding the shares of his sons. [p. 714»ool. 3.] 

Where the rule of Damdupat recognised in Hindu 
tiaw is in force. It applies to simple money debts as 
also to mortgige-debts. The consequence of this is 
that in case of a mortgage as soon as the maximum 
limit of interest is reaohed the contractual obligation 
comes to an end, and this may take place before the 
date of suit. In suoh a case the rule of Dawdupet 
interveoea and precludes the Court from allowing 
the uniform contractual rate of interest down to the 
date fixed for redemption. The matter ceases to he 
any longer within the realm of contract and passes 
into the domain of Judgment as soon as the suit is 
instituted, and it is here that the discretion which 
8. 84 of the Civil Procedure Code vests in Courts to 
decree interest pendente Ute comes into play. [p. 716, 
ools. 1 and 2.] 

Case-law discussed. 

Appeal against the decision of the District 
Judge, East Borar, Amraoti, in Civil Appeal 
No. 197 of 1921. daded the 28th March 1922. 

Mr. M. R. Rixity for the Appellant. 

Mr. M. jB, Marathet for the Respondents. 

JUDGMENT. —One Daulat was 'the 
husband of the present respondent No. 1 and 
father of the respondents Nos. 2 and 3. He is 
said to have given himself up to drinking and 
thus led a life of extravagance. On 23rd April 
1915 he executed a vyavn,sthapatra (Exh. 2 
D-1) in the name of his wife Reni and mother 
Tulsahai. After the execution of this 
vyavasthapdtra he, in consideration of 
Rs, 1,200, mortgaged the property in suit with 
plaintiff as per Exh. P-1 dated let Tune 1916 
and Reni also joined him in the execution of 
this mortgage-deed. ^Subsequently, on 2nd 
February 1918 Daulat along with his wife 
Reni and mother Tulsahai acting for himself 
and as guardain of his minor sons defendants 
Nos. 2 and 3 executed a sale-deed Exh. 6 D-5 
in respect of the property in suit in favour of 
Kesheorao, the father of defendant No. 4 and 
husband of defendant No. 5, for a consideration 
of Rs. 3,009. Daulat died on 9th December 
1918. 'The mortgagee instituted the suit to 
enforce the mortgage on 30bh October 1919 
against defendants Nos. 1, 2, 3, 4 and 5 to re- 
cover Rs. 2,400 on its basis subject to the rule 
of Damdupat The mortgage is dated 1st 
June 1916 and provides for payment of inte- 
rest at Rs. 1-8-0 with a stipulation for pay- 
ment of 2 rupees compound interest on the 


amount,' and provides for the foreclosure of the 
mortgaged property. The mortgage-debt is 
said to have been advanced for payment of 
antecedent debts of Daulat and for agricul- 
tural and household expenses. 

The defendant No. 1 did not make appear- 
ance while defendants Nos. 2 and 3 con- 
tested the claim and similarly did also 
the defendants Nos. 4 and 5. The de- 
fence of defendants Nos. 2 and 3 was a 
denial of the mortgage and of its consi- 
deration and attestation, and of its being 
binding as against them, on the ground that 
it was nob for legal necessity or for their 
benefit. They also pleaded that their father 
Daulat being addicted to drinking and other 
vices, the consideration, if any, received by him| 
must have been spent in these vices. They 
also relied upon the registered vyavasthapatra 
dated 23rd April 1915 (Exh. 2 D-1) executed 
by their father evidently for their benefit in 
the name of their mother defendant No. 1 
and grand-mother Tulsahai ; their contention 
raised on its basis was that Daulat had ceased 
to be interested in the property from before the 
date of the mortgage Exhibit P-1. The defence 
of defendants Nos. 4 and 6, so far as it is rele- 
vant to this appeal, was almost similar to that 
of defendants Nos. 2 and 3. The necessary 
issues were framed. The first Court found 
that by reason of vyavasthapatra (Exh. 2 D-1) 
Daulat had ceased to be interested in the 
property and, therefore, the mortgage by him 
was incompetent. As regards the question of 
legal necessity that Court found that the 
consideration of the mortgage was not proved 
to be for legal necessity, and, consequently, it 
held that in the interest of the defendants 
Nos. 2 and 3 could nob be validly mortgaged 
for the same. On the point of Daulat 
being addicted to drinking and other 
vices, the Court accepted the story of the 
defendants and concluded that it was not 
proved that the mortgage-debt was incurred 
for any legal necessity and held that it 
was possible that he might have borrowed 
money for bis immoral purposes. On these 
findings the Court refused to pass a decree 
against the mortgaged property held by defend- 
ant8Nos.4 and 5 under the sale deed, dated 2nd 
February 1918 (Exh. 5 D-6) although that deed 
clearly recited that the payment of the mort- 
gage-debt formed part of its consideration. 
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The Gourb, however, passed a moaey-deoree 
against defendant No. 1 for a sum of 
Bs. 3,316*12-0 which it found was due at the 
date of suit although plaintiff claimed Bs. 2,400, 
as due to him at that date. The defendant 
No. 1 was by the judgment ordered to pay 
proportionate costs of the suit. But in draw- 
ing up the decree the plaintiff’s pleader’s fee 
was calculated on Bs. 3,316-12-0 instead of on 
Bs. 2,400 claimed as due at the date of the 
suit ; this amount together with the other full 
costs of the suit making an aggregate of 
Bs. 334-12-9 is shown in the decree as costs 
of the suit payable by defendant No. 1 to 
plaintiff. The Moharrtr who drew up the decree 
calculated defendants* costs in two sets, but 
here it must be said to his credit that he did 
not commit the further mistake of calculating 
pleader’s fee on Bs. 3,316. He carefully calcu- 
lated it on Bs. 2,400 only. The Judge, Mr. 
Jawahirlal, signed the decree without any 
scrutiny, so did also the pleaders who initiall. 
ed the same. 

The matter came up in appeal at the in- 
stance of the plaintiff before Mr. Staples, 
District Judge, Amraoti. The value of the 
relief in appeal was put down at Bs. 3,316-12-0. 
Of course, it was not the plaintiff’s interest to 
point out that the 6rst Court granted him 
a decree Car an amount far in excess of what 
was claimed by him at the date of the suit. 
The District Judge who simply conhrmed 
the findings and dismissed the appeal also did 
not care to notice the excessive amount 
of claim and of pleader’s fee awarded 
in the first Court; bo also allowed two 
sets of costs to the two sets of respon- 
dents although their defence was common. 
The pleader’s fee was, however, calculated in 
his Court on Bs. 3,316 for both parties. It was 
I think the duty of the District Judge to draw 
the attention of the lower Court to the mis- 
takes apparent on the face of the record, and 
to warn the Muharrir who was responsible 
for the drawing up of the decree of the Dis- 
trict Judge’s Court is equally to blame for not 
having drawn the attention of the District 
Judge to the mistakes in the lower Court’s 
decree. The District Judge might then, at 
least have called upon the plaintiff’s pleader to 
correct the valuation in the memorandum of 
appeal and put down the claim in appeal 
at Bs. 2,400 and 'thus the same mistakes 
I C^90 


would have been avoided in the decree of the 
Appellate Court. Although there are grounds 
Nos. 6 and 9 in the memo of appeal the 
attention of the Court does not appear to have 
been directed to them. The District Judge’s 
judgment, at least, does not show that 
they were present to his mind when he 
disposed of the appeal. He concludes his 
judgment by the usual order that the costs of 
the appeal will be borne by the appellant, and 
the costs of the lower Court will be borne as 
ordered by that Court. The case has oome 
up before mo in suob unsatisfactory state and 
I am bound to say that I am not at all pleas- 
ed with either the manner of its trial by Mr. 
Jawahirlal, or the mode of its disposal by him 
in the first Court, and by Mr. Staples at the 
stage of appeal. 

I will now deal with the main appeal. It is 
contended that the lower Courts have com- 
mitted a horrible mistake in looking upon the 
vyavasthapatta as having put an end to 
Daulat’s interest in the property covered by 
it with effect from its date whereas, as a 
matter of fact, it does not purport to do 
anything of that kind. The document seems 
bo have been misread by both the Courts. 
There is not a single word of a present demise 
of any interest in the land in favour of the 
executees, or of the sous who were the bene- 
ficiaries thereunder. It simply hands over or 
transfers the right of management, but does 
nob in any way transfer Daulat’s owneship in 
presento. It says that Beni and Tulsabai were 
to manage the property till their death, and 
that after their death, the property will go to 
his heirs the sons. He delegates to them 
only the function of management of the pro- 
perty inoluding the one of payment of assess- 
ment. It is contended by the plaintiff-respon- 
dent that mere proof of execution of the deed 
is not sufficient. There must be evidence to 
prove that it was acted upon and given effect 
to. My attention has been drawn to the 
evidenoe both oral and dooumentary which 
shows that the field oontinued, in spite of the 
deed, in the actual possession, management 
and enjoyment of Daulat. It was be who 
paid the assessment and leased out the land 
to lessees. See Ex. P 4 and P-5 which show 
the field in the name of Daulat as the person 
who held actual possession and paid the assess- 
ment. The Exhibit P-2 is an extract from 
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the Beoord of Bights. It does not show any 
transfer of ownership from Danlatin 1915«16- 
17 in pursuance of the vyavasthapatra, but 
records the mortgage incumbrance dated 1st 
June 1916 (Ex. P-1) and the sale as per 
Ex. 6 D-6 This clearly shows that theBevenue 
or Settlement authorities were never informed 
of the existence of this vyavasthapatra. So 
tar as I can see, the document was a waste- 
paper and was not given effect to, because we 
find Daulat, in spite of it, had created the 
mortgage over the property within 14 months 
of its execution and he went on letting out 
the land and paying assessment, and enjoyed 
its income, and, further, sold the same to Ka- 
shirao for a consideration of Bs. 3,000 on 2nd 
February 1918. Of course, the mortgagee, as 
also the vendee, knew about the existence of 
the vyamsihapatra and, therefore, like careful 
business men, the mortgagee got the obligee 
Beni to execute the mortgage Ex. P-1, and the 
purchaser got Beni and Tulsabai also to join 
in the execution of the sale-deed along with 
Daulat, who in his turn signed it for himself 
as also as guardian of hie minor sons defendants 
2 and 3. The vyavasthapatra restricts the 
right of the two ladies to transfer the property 
either by sale or mortgage, and yet the ladies 
have sold the property to Kesheorao for satis- 
faction of the mortgage-debt. All these 
circumstances coupled with the oral evidence, 
clearly establish the appellant’s contention 
that it was not Daulat’s intention to give effect 
to this vyavasthapatra to any extent, much 
less to divest himself, by means of it, of his 
own ownership over the property covered by 
it. I am not, under such circumstances, pre- 
pared to accept the erroneous construction put 
upon that deed by both the lower Courts, 
without carefully sciutinizing the terms and 
conditions thereof. This would show that, 
in spite of the execution of the said document, 
he retained his ownership over the property 
and was competent to alienate the property 
for payment of antecedent debts or for cash 
Jebts incuned by him, if any, for legal 
lecessity. 

The property is put down in the mortgage- 
leed itself as being ancestral, so the interest 
vvhich Daulat bad in it was not that of a sole 
cwner, but only, of a joint oo-parcener, and 
the extent of bis individual interest did not 
exceed l|8rd. But as a father and manager 


of the joint family he was competent to mort- 
gage the family property for payment of ante- 
cedent debts, or raise money for legal neces- 
sity, on the security of the larger interest 
including the shares of his two minor sons. 
This takes us to the next point which deals 
with the question how far the alienation binds 
the minor sons' interests. So far as the 
alienation of his own l|3rd share is concerned, 
the question is not at all difficult or material. 
The question of the consideration of the mort- 
gage-debt being required to pay off antecedent 
debts, or for other legal purposes binding on 
the minor sons depends upon proof of the 
existence of debts and of the fact of their 
satisfaction out of the consideration, as also 
upon the existence or otherwise of curcum- 
stances amounting to legal necessity for the 
borrowing of cash. 

The mortgage-deed recites that Bs. 200 
were borrowed to pay off one Bama or Bamji. 
But who he was and where he lived is not 
satisfactorily proved. Consequently, the item 
of Bs. 200 cannot be strictly held proved to 
have been utilized towards liquidation of the 
antecedent debts of the father. The evidence 
of one Anyaj,P.W. 3, has been rightly discarded, 
unsupported or uncorroborated as it is by any 
documentary evidence. The lower Courts have 
discarded the evidence of P.W. 7 as 
insufficient or unsatisfactory. I am not, 
however, prepared to agree with them in the 
appreciation of this piece of evidence. P. W. 
7*8 evidence is corroborated by entries in 
Exh.P-3 which prove the existence of the ante- 
cedent debts to the extent of Bs. 327. There is 
no valid reason for bolding the repayment of 
Bs. 327 out of the consideration of the mort- 
gage-deed as not proved. There is absolutely 
no reliable evidence to show bow the rest of 
the consideration was utilized and the con- 
clusion of the first Court that it has not been 
proved to have been taken by Daulat for legal 
necessity seems correct. That Daulat was a 
confirmed drunkard is amply proved by the 
evidence on record on both sides, and it is 
likely be may have spent the same or major 
portion thereof to meet bis expenses in con- 
nection with his immoral pursuits. The 
Patwari's report shows that he died of bard 
drinking. The document Exh. 2 D*1 is drawn 
up on the vary basis of his being a drunkard 
a^ as such incompetent to took after and 
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protect his minor sons’ interests adequately. I 
am, therefore, not prepared to hold that the 
balance of Bs. 873 out of Bs. 1,200 was borrow* 
ed for legal neoessity or for purposes binding 
on his minor sons. The alienation is not, there* 
fore, binding on the minor defendants Nos. 2 
and 3’s 2|3rd share so far as Bs. 873 is con* 
oerned. Their shares could be legally alienat- 
ed by him for payment of Bs. 327 only. So 
far as Daulat’s l|3rd share is concerned, it 
would of course be bound in whose-so-ever s 
bands it may go to the full extent of the 
mortgage-debt and I hold accordingly. The 
defendants Nos. 4 and 5 who have taken the 
sale with full knowledge of the mortgage 
cannot avoid the liability of Daulat s interest 
in the property in their hands, for the debt in 
suit, to the extent indicated above. 

The next question is about the interest to be 
awarded. The plaintiff claimed Bs. 2,400 
made up of Bs. 1,200 prinoipal+Bs. 1,200 for 
interest up to the date of the suit subject to the 
rule of the Damdupat, His calculations as 
given in the plaint show that the amount due 
to him up to 29th September 1919 came to 
Bs. 2,403-9 0 but that as the rule of Daindu- 
pat stopped the running of interest as soon as 
it reached its maximum the mortgagees' right 
to demand interest after that date under the 
terms of the contract ceased and the matter, 
therefore, passed from the domain of contract 
to the domain of judgment. Here in this case 
this contingency having happened sometime 
before the date of the suit, the Court’s power 
to award interest under the statutory provi- 
sions contained in section 209 of the old Code, 
which correspond to section 34 of the new 
Code, came into operation with effect from the 
date of the suit. I am fortified in this view by 
the ruling of the Bombay High Court as also 
by an unreported decision of Sir Henry Stanyon. 
In Aniboo Bat v. Bagho, F. A. No. 04/07 
decided on 19th March 1908, Sir Henry Stan- 
yon, Additional Judicial Commissioner, has put 
it very tersely in the following words which 
have my entire approval : -- 

** The very fact that it is within the discre- 
tion of the Court to award interest or not, 
and to fix the rate of interest, makes it 
manifest that it is a statutory power 
which does not relate back to the contract 
nor comprise the enforcement of any part 
of the contraet between the parties. The 


law recognizes that in claims for money 
there may be considerable delay between 
the institution of the suit and the realize* 
tion of his money for which delay the 
plaintiff may not be responsible. If the 
money is carrying interest by contract 
the till date of payment then probably 
no interest under section 209 (new 
section 34) will be allotted but merely 
interest under the contract. But if 
the money carried no interest ab initio 
or for any reason bad ceased to cari^ 
interest from and after the date of suit 
or some earlier date, then the Court 
may in a proper case apply section 209 
(new section 34) aforesaid. 

(l) If A lent money to B payable without 
interest in one year ; (2) if A lent Bs. 600 
on which prospective interest to date 
fixed for payment was calculated and 
added and no further interest stipulated 
for ; (3) if A lent B money repayable 
with interest at Bs. 24% p. a. in 5 years 
in a case governed by the rule of dam^ 
dupat, so that all the recoverable interest 
under the contract had accrued due before 
date of suit, in all these oases, sec- 
tion 209 (new section 34) of the Civil 
Procedure Code, cculd be brought into 
operation to compensate A for the delay 
involved by B's failure to pay and the 
resulting necessity of a suit.” 

Reliance is placed on behalf of the respon- 
dents on the case of Nandalal Boy v. Dhtren- 
dra Nath Chakravarti (1), and it is urged that 
in view of that ruling no interest pendente 
lite should be allowed. Looking to the sound 
reasoning in Aniboo Bat v. Bagho, F. A. 64(07, 
which followed Dhondshet v. Bauji (2), which 
also was a case of foreclosure, as also looking 
to the fact that, in Naroin v. Kathtnal (3), 
the actual decree passed allowed interest from 
the date of suit to the date fixed for redemption 
by the second Appellate Court, (although the 
head-note does not clearly show it), I think I 
should net follow the Calcutta decision in pre- 
ference to the local rulings above referred to* 
It appears that the question which the Calcutta 
High Court had to decide w^as whether the 
rule of Damdupat operates as a bar to the 

(1) 81 lad. Gas. 974 ; 4 0. 0. 7ia 
(i) 89 B. 66 ; 11 lad. Deo. (N.&) 689. 

(8) 65 lad. Oai. 876 ; 17 N. L. B 800. 



716 


tKDIAN OAS^i 


tl9ai 


MOTILAL ftAMLAL V, BENI 

Court’s power bo award interest after the 
date fixed for redemption until realization. 
While the question I have to deoide is 
'whether interest from date of suit to the due 
date fixed for redemption is allowable or nob. 
Instead of the Cuicutta ruling militating 
against the view taken by our High Court it 
really proceeds upon and recognizes the very 
principles whicli are taken as the basis for the 
local decisions, and I may even say that the 
Calcutta ruling in fact supports the view 
taken by our High Court. If Courts can 
award interest after the date of the decree, I 
do not see why after the application of the 
rule of damdupat at the date of iuit, and the 
consequent stoppage of interest under the 
terms of the contract, the Court’s power 
should nob be exercisable in respect of the 
period which intervenes between the institu* 
tion and the date fixed for redemption. It 
might be argued that the general principles 
which make section 34 of the Civil Procedure 
Code applicable to all claims for money 
do not justify the view that that section was 
meant to be applied to mortgage decrees or to 
decrees for sale in enforcement of a mortgage 
or charge. There is a very simple answer to 
this. The scheme of the Transfer of Property 
Act, as also of the provisions of O. XXKIV, 
which have now incorporated the correspond- 
ing provisions of the Transfer of Property 
Act into the Civil Procedure Code, shows 
that the underlying idea is that in all mort- 
gage-suits interest is calculated at the 
constract rate specified in the mortgage, 
up to the date to be fixed for redemption 
consequently there is no room or necessity 
ordinarily for applying the provisions of 
section 34 of the Civil Procedure Code to 
such suits. But where the rule of damdu- 
pat recognized under Hindu Law is in force 
it applies to simple money -debts as also to the 
mortgage-debts. The consequence of this is 
that as soon as the maximum limit of interest 
is reached the contractual obligation comes to 
an e nd I and this very often takes place before 
the date of suit. The rule intervenes and 
precludes the Court from allowing the unifoim 
contractual rate of interest down to the date 
fixed for redemption in the mortgage suit. The 
matter of allowing interest from the date of 
suit until the date fixed for redemption in such 
cases thus ceases to be any longer within the 
realm of coutraot and pas«fes into the domain 


of judgment as soon as the suit is instituted. 
And here the discretion which section 34 of 
the Civil Procedure Code vests in Courts to 
decree interest pendeitU Hie comes into play. 
That the matter of allowing interest is entirely 
a discretionary matter with Courts, is clearly 
established in Biralal Ichhalal Majumdar v. 
Narsilal Okaturbkuj Das, (4) which was 
affirmed by the PrivyCouncil in appeal in Hira- 
lal lohhalal Majumdar v. Desai Narsilal Cha- 
turbhuj (5). Examinig the facts of this case in 
the light of these principles, it will be seen 
that in the plaint in this suit plaintiff himself 
has struck oif a portion of his claim on the 
ground that it is not claimable by him as be- 
ing in excess of that allowable under the rule 
of damduppat. The plaintiif, however, had 
charged interest at two rates ; first up to the 
date of the first default ho has charged interest 
at Bs. 1-8 0 per cent, per mensem from the 
date of the bond on Bs. 1,200 and then 
after that date, he has charged interest at 
Bs. 2 per cent, per mensum compound 
until the date of suit, and thus arrived at a 
sum in excess of Bs. 2,400 as payable up to 
the date of suit. He thus wants to take 
advantage of both the stripulations one 
for an enhancement of the rate of interest, 
and another for compounding the same with 
yearly rests. This he cannot legally do. In 
my opinion he should get interest at Bs. 1-8 
per cent, per mensem compound with the first 
rest at the due date of the first kist, and sub- 
sequent annual rests thereafter up to a day 
when the maximum limit of Bs. 2,400 would 
be reached. If on making calculations on these 
lines Bs. 2,400 become payable to plaintiff 
before the date of suit, then interest will cease 
to ran from that date up to the date of the 
suit, but if at the dato^f suit the amount is 
less than Bs. 2,400 further interest will be 
added to that amount from the date of suit 
up to such date as will make it Bs. 2,400 at the 
above rate. Similarly, interest on Bs. 827 
from the date of bond at the rate of Bs. l*8-0 
per cent, per mensem compound with yearly 
rests as before, will be calculated, and if the 
interest so oaiulated amounts to Bs. 827 before 
the date of the suit, further interest will be 
stopped with effect from that date until the 

(4) 2 iBd. Oss. 461 ; 11 Bom. Ii. B. 618. 

(6) 18 lad. OsB. 609 ; 87 B 8id at pp. 888, 839; 17 
0. W. N. 576 : 18 M. L. T. 416 ; (1918) M. W. N* 426' 
11 A. L. 1. 48S ; 17 0. U J. 474 : 15 Boia.fl/. R. 481 
25 M. L. /. 101 : 40 C. Av 68 
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data of suit. If it does not oome to Bs. 327 fur- 
ther interest will be added until the maximum 
is reached as in the ease of Bs. 2,400 
stated above. The disposal of this suit has 
been delayed by reason of the defenoe based 
on the efifeot of vyavasthJLpatra whioh ultim- 
ately failed. 1, therefore, consider that this a 
very fit case for the exercise of my discretion 
under section 34 of the Civil Procedure Code, 
to award interest during the pendency of the 
suit and down to the date whioh 1 am going 
to hx as the date for redemption. The first 
Court had given a provisional hnding in para. 

7 of the judgment that if a mortgage-decree 
were to be passed the rate of interest to be 
awarded will be Be. 1 per cent, per mensem 
from date of suit until six months after the 
date of the decree. 1 have not heard anything 
against the propriety of awarding interest 
pendente Ute at the rate specified in the hrst 
Court’s judgment. 1, therelore, direct that an 
account be made on the lines laid down 
above, and calculations of interest be 
made up to 31st of July, 1924 the date whioh 
1 propose to hx as the date for redemption. 
Two prices for redemption thus fixed will be 
payable lor the redemption respectively of 
the entire property of the 2i3rd3 share 
thereof as the case may be. The consequen- 
tial directions will bo embodied in the final 
judgment whioh I will pass on the 31st of 
this month. The parties will, in the mean- 
time, examine the accounts whioh the office 
will make as stated above and point out inac- 
curacies, if any, in the same, on the 31st, 
when 1 will confirm the account and declare 
the amounts due and payable. 

As regards costs, 1 direct that as defendants 
Nos. 2 and 3’s Counsel's fees in this Court have 
been paid by plaiotih, the same shall be 
shown in the appellant’s schedule of costs of 
this Court. They shall have no other costs in 
this Court. Similarly, respondent Beau will 
have no costs in this as also in the two lower 
Courts, l^efcndauts Nos* 4 and 5 shall bear their 
own costs in three Courts. As regards the costs 
of defendants Nos. 2 and 3 in the two lower 
Courts I direct that ouiy halt their proportion* 
ate costs calculated on Bs. I,8ifi9*8*0 IBs. 2,400* 
570*8), in each of the two Courts, will be paid 
to them by plaintiff. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1271 of 1919. 

December 8, 1923. 

Present. — Mr. Justice Harrison, and 
Mr. Justice Zafar Ali. 

LALCHAND and OTHERS - 
Plaintiffs— Appellants 
versus 

MANOHBI AND others— defendants— 
Bespondents. 

Hindu Law^Widow or daughifirt pomrs of alien^ 
ation of Alienation by dauglUor^lieverUofiert after 
6om, wkethfir can challenge— Custom v. ]:*ers<mal law~^ 
Succession— Bamas of Mauaa Devi Nayar, Tahsil 
Kharar, Ambaia District. 

The llmitaiioDa imposed upon the estate of a 
Hindu widow or daughter are not imposed upon her 
for the henedt of revetsioaeta. They are inseparable 
from her estate, bo that even if there bo no rever. 
sionets, she cannot alienate the corpus of the pro- 
perty except for legal neoeseity. U she does alienate 
it without legal necesaity, then, it there be no levor- 
sioners in exiatenoe at the time, the alienation can 
be challenged by subsequently born reversioners, 
[p. 719, col. 2 j 

Scmble :~*lhe banias of mauza Devi Nagar, Tahsil 
Kharar, Ambaia District, are governed by Uindu Law 
in matters of sucoession. 

Appeal from the decree of the Senior Sub- 
ordinate Judge, Ist class, Ambaia, dated the 
Slst March, 1919, dismissing the plaintiffs' 
suit. 

Pandit jS/teo Narain, B. i>., and Bakbshi 
Tek Chanda and Lala J:akir Chandt for the 
Appellants. 

Dr. O. C. NaranQt and Messrs. B. C. Seni 
and Balwant Bai^ for Pandit Kanoh Chandt 
for tho Bespondents. 

JUDGMENT* — The three plaintiffs in this 
case arc the sonsiof one of the two daughters 
of one Ballu Mali who was a bania by caste and 
owned, besides other property, i share in the 
village Devi Nagar, District Ambaia. On his 
death, whioh occured in 1857, his widow, 
Musammat Dban Kaur succeeded to his share 
in the estate and later on obtained separate 
possession thereof by partition in spite of the 
opposition of the other two oo-sharers Mut* 
saddi Mai and Bhibbu Mai who daimed to bi 


2. K. 
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near oolIafeeraU of Ballu Mai and asserted 
that the widow was entitled only to main- 
tenanoe. The litigation on this point ended in 
1876, and in 1881 the widow gifted in equal 
shares the whole of her property to her two 
daughters by Ballu Mai, Mutsaddi Mai and 
the sons of Shibbu Mai again sued to obtain 
a declaration that the gift was invalid and in- 
operative as against them ; but this was 
refused on the ground i that they had failed to 
establish that they were agnates or near 
agnates of Ballu Mai. The 6nal judgment of 
the Chief Court in the said case is dated the 
14th November 1889 and in 1894 one of the 
donees, i.a, Musammat Sobhi, gifted her share 
of the property to her husband Bishambar. 
Later on. in 1898, her sister Musammat Naraini 
followed suit and gifted her share to her hus- 
band Basant Bai(father of the plaintiffs). Before 
these gifts to their husbands the two sisters 
had made certain alienations and a sale was 
effected by Bishambar after the gift to him. 
The sisters died in 1911 and 1912, respectively. 
UusrMmat dobhi, who died first, had only 
one child a daughter, named, Musammat Tulsan, 
who died in her lifetime leaving a daughter 
Musammat Manohri who figures as defendant 
No. 1 in this case and has succeeded to the 
property left by Musammat Sobhi or her 
husband Bishambar. 

The plaintiffs' who are the sons of the other 
sister {Musammat Naraini), sued for posses* 
sion of all the immoveable property left by 
Ballu Mai including that alienated by the 
two sisters and Bishambar, stating that the 
widow, Musammat Dhan Kaur, and after her 
death, her daughters succeeded to a limited 
estate and not as absolute owners ; that they 
as male heirs of Ballu Mai were entitled to 
succeed to the whole of his estate after the 
death of his last surviving daughter and that 
the alienations were inoperative as against them 
because there was no legal neoesiity for any 
of them. 

A number of pleas were raised in defence 
and it was stated that the widow succeeded as 
full owner and that her daughters became 
absolute owners by virtue of the gift made in 
their favour but it was nowhere stated that 
in matters of inheritance the family followed 
the general custom of agriculturists aud Was 
not governed by Hindu Law. On the other 
band, the principal defendant, i.e., M^aminat 


Manohri stated in paragraph 2 of her written 
statement that ** the parties were bound by 
the Hindu Law.’* As no custom was directly 
or indirectly pleaded no issue could be struck 
about custom though, on the pleas of the 
parties, the nature of the rights to which the 
widow and the daughters succeeded formed 
the subject of two of the issues framed. 
The suit was instituted on the 29th 
November. 1916, evidence on a number of 
important issues was closed on the ICth June, 
1918, final arguments were heard on the 12th 
July, 1918, and the 22nd July was fixed for 
judgment, but instead of delivering judgment 
on that date the Court below recorded an 
order to the effect that the plaintiffs relied 
upon ^ndu Law but that the defendants did 
not specifically state what they relied upon; 
that according to the wajxb-id-arz (of the 
village Devi Nagar) widows succeed as full 
owners and that, therefore, the plaintiffs 
should be given an opportunity to rebut the 
presumption raised by the wajih-uUara with 
regard to the widow *s title as absolute owner. 
After this order the parties in the course of 
about nine months examined a few more 
witnesses - almost all on questions of necessity 
improvements, etc. No evidence whatsoever 
was adduced about the alleged custom, and 
the plaintiffs did not even produce a copy of 
the wajib'uUarz which had been relied 
upon by the Court. On the basis of a 
translation of a passage in the wajih-uU 
arz relied on and quoted in a judgment in 
another case the lower Court decided that the 
widow Musammat Dhan Kaur was the abso- 
lute owner and that the family of Ballu Mai 
was governed by the custom stated in the 
wajih uUarz and not by Hindn Law, and 
dismissed the plaintiffs suit. 

It is conteneed on behalf of the plaintiffs 
appellants that the wajib-ul-arz wasnot produc- 
ed in evidence at all and could not be referred 
to, and that even if a quotation of it in the 
judgment of some other case to which the 
plaintiffs were not parties could be treated as 
evidence, it was in the absence of all other 
evidenoe quite insufficient to establish the 
alleged custom. Counsel for the defendants- 
respondents states that the defendants filed an 
application in the Court below to call for the 
record No. 14 which contained a copy of 
paragmiffi 8 of the wa^ib-ul-arz wbieb recited 
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the oastom in question and that the record 
was accordingly called for and was in 
the Court below. But it appears from 
the following passage which occurs in the 
judgment of that Court that the copy in this 
record was never referred to before it, and 
that no other copy was produced and exhibit- 
ed : -- 

‘*No copy of the tvajih-tU-arz entry on 
which the defendants rely has been AM by 
thorn; but I have been referred to page 8 of 
the printed paper-book in Civil Appeal 
No. 545 of 1885 {Mutsaddi Mai v. Musammat 
Dhan Kuar), Therein the copy of paragraph 
3 of the wajib-ul-ars appears and the last two 
sentences are to this effect * * ***. 

But even the printed paper-book referred 
to above was not placed on the record and is 
not before us. It is, therefore, clear that the 
wajib’uUars was neither produced nor proved 
in this case. There being, therefore, no 
evidence in support of the plea which was 
not taken, we And that the parties are govern- 
ed by Hindu Law. 

On the point of necessity there is no evi- 
dence^worth the name on the record. It is argu- 
ed on behalf of the alienees that no better 
evidence could be produced at this distance of 
time. If they bad produced some evidence it 
might have been considered sufficient on 
account of lapse of time but as no evidence is 
produced it cannot be presumed that the 
alienations were made for legal necessity. 

Some of the alienees claimed compensation 
for improvements but neither the existence 
nor value of these alleged improvements was 
proved by any satisfactory evidence. The oral 
evidence of the witnesses examined is vague 
and worthless. 

Lastly may be noticed the argument that 
as the plaintiffs were born after the alienations 
they could not contest the same. But this 
contention does not appear to have been raised 
in the Court below and is quite untenable. 
The plaintiffs are entitled to succeed as full 
owners to all the property left by Ballu Mai, 
being his male heirs according to Hindu Law. 
The widow and daughters who were limited 
heirs could not alienate any property without 
legal necessity even in the absence of rever- 
sioners because the property goes to the 
Crown by escheat in default of reversioners 


and the Crown is entitled to impugn such 
alienations. See The Collector of Masulipatam 
V. Cavaly Venlcata Narrainapah (i) **(6) The 
limitations imposed upon her estate are 
not imposed upon her for the beneAt of 
reversioners. They are inseparable from 
her estate, so that even if there be no 
reversioners, she canot alienate the corpus 
of the property except for a legal necessity. 
If she does alienate it without legal necessity, 
then, if there be no reversioners, the alien- 
ation may be set aside by the Crown taking 
the property by escheat.” (Mulla's Hindu 
Law, III Edition, page 159). 

For all these reasons we accept the appeal 
and reversing the judgment and decree of the 
Court below, decree the plaintiffs, suit with 
costs throughout. 

Z. E. Appeal allowed , 

(1) 8 M. I. A. 500 St p. 530 ; 2 W. B* P. 0. 59 ; 1 
Buth. P. 0. J. 417 ; 1 Bar. P. 0. J. 753 ; 19 E. R 620. 
IP. 0.). 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Pecreb 
No. 183 OP 1922. 

February 26, 1924. 

Present : — Mr. Justice Walm^ley and 
Mr. Justice M. N. Mukerjee. 

TABAK CHANDBA CHAKRABURTY 
AND ANOTHER— Defendants— 
Appellants 
versus 

PROSANNA KUMAR SAHA-- Plaintiff- 
Respondent. 

Evidence Act of 1872). is. 31 (1), 83, 85*79, 114 (e) 
•Sciigal Regulation {Vlll o/ 1799), t. Bengal 
Regulation VII of 1798, 8. 15 Return filed by 
Zemifidar, with Collector^ admissibility of ^Certified 
oopy^PresuKiption^Adtniuion, value of. 

A ratura fliod by a ae^nindar in the Colleoior's 
Office under Fsotioo 48 of Beogal Begalstlon Vlll of 
1798 and section 15 (8) of Bengal Regulation VII of 
1798 does not fall wiihio the purview of seotlon 85 
of the Evidenoe Aot. [p. 721, ool. 2.] 

The presumptions oontainsd In seotions 79 and 
114 (s) of the Evidence Aot would, however, apply 
to a oertifled oopy of such a doeumeni [p. 722t ool. Ij. 
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The lefSftl effeot of eooh o doottment or the weight 
to be attftohed to it would he? e to be detecmined by 
the applioetion of each te^te as have to be applied to 
all other etatemeate. If it is sought to be used as an 
admission agaiaet the party uiaktog it, its probative 
value would be oouelderable. Where it ie sought to 
be used in favor of the party who made it, it must 
fulfil the requirements of seotion 31 (1), read with 
seotion 33, of the EvideooeAot, or it must be relevant 
otherwise than as an admission. In either ease its 
value would be slight, [p. 733, ool. 1]. 

Appeal against the decree of the Special 
Judge, Noakhali, dated the 30th August 1921 , 
reversing the decree of the Assistant Settle- 
OfBoer of that Kstriot dated the 16th 
September 1919. 

Babu Bamdayal Pe, for the Appellant. 

Babu Bha^irath Chandra Das, for the Res- 
pondent. 

JUDGMENT. 

Walmsley, J.— This appeal is preferred by 
the defendants. They are the owners of a 
Sikmi Taluk named Kasi Chandra Chuker- 
burtty, and in the Record of Rights recently 
published the rent of the tcduk was stated to 
be not liable to enhancement. The landlord, 
however, challenged the accuracy of this entry 
and made an application before the Settlement 
Officer for enhancement of the rent under the 
provisions of section 7 of the Bengal Tenancy 
Act. The Settlement Officer found that the 
landlord had failed to rebut the presumptions 
arising from the entry in the Record of Rights 
and from payment of an unvarying rent for 
twenty years and dismissed the application. 
The landlord appealed and the learnt Judge 
reversed the decision of the first Court ; he 
based his finding on two pieces of evidence ; 
first, the absence of the taluk in a return sub- 
mitted by the Zemindar in 1242 B. S, and, 
second, the name of the taluks the name being 
that of the father of the appellants. 

So far as the Zemindars return is con- 
cerned, the position is rather obscure. Returns 
were prescribed by section 48 of Regulation 
VIII of 1793 and also by seotion 16 of Regu- 
lation VII of 1799, and it is possible that the 
document produced in this case was prepared 
in accordance with one or other of those 
sections, though why it should have been pre- 
pared in 1242 B.3. is not explained. Assuming, 
however, that the return was made upder one 
or other of those sections, other questions 


arise. The first is whether the return can be 
received in evidence at all ; the second is 
whether the nature of the requirements war- 
rants any inference based on the absence of 
the Sikmi in the return ; and the third is 
whether, in any event, the defendant can be 
bound by such an inference 

In the absence of further information about 
this particular return, I feel unwilling<to come 
to any decision as to whether it could proper- 
ly be received in evidence and it is not neces- 
sary that I should do so. It is the same with 
the second objection. Regarding the third 
objection, however, I feel no doubt. Sanctity 
may attach to an old document but the return 
before us was prepared by the landlord alone 
without any opportunity being given to the 
tenants of admitting its correctness. It is 
possible, of course, that the defendant's taluk 
was not in existence then, so that the return 
could not contain an admission of accuracy 
by their predecessor, but that explanation 
cannot be accepted until it is shown that the 
return contains an exhaustive catalogue of the 
subordinate interests in the estate, and that 
the accuracy of the catalogue is admitted by 
the owners of those interests. It is not 
suggested that in this case the return can pass 
such a test. I think, therefore, that the absence 
of the taluk in the return certainly cannot 
bind the defendant, and that, if it is evidence 
at all, it is of very slight weight. 

The other piece of evidence on which the 
learned Judge relies is also slight. He says 
that the taluk bears the name of Kasi Nath 
Chakraburty and he assumes that that must 
be the name of the first holder. That is quite 
possible. On the other hand, the defendant’s 
case is that their father bought from a Dhobi, 
and it is quite possible that he at once proceed- 
ed to get the tenure known by a more pleas- 
ing name. 

The learned Judge also explains away three 
comments made by the first Court. Two of 
them are of little importance, but the first is 
cogent. A ^bala of 1239 B. S. mentioned a 
taluk wbioli is still existing under the same 
name ; that taluk, however, was not mentioned 
in the return of 1242 B. 3. and the Settle- 
ment Officer used this omission to show that 
the defendant’s taluk might also have been 
omitted. The learned Judge misses the point 
of the argument when he disposes of it by 
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saying that the lard described in the kohala 
is not proved to lie within the taluk. 

My conclusion is that the learned Judge is 
in error ; it is not a more matter of appreciat- 
ing evidence ; he has treated as binding on 
defendants what cannot be more than a 
slender piece of evidence. It is not necessary 
that there should be a remand, for all the evi- 
dence is before us, and it is clear that if the 
return of 1242 B. S. does not bind the defend- 
ant, the evidence adduced by the plaintiff is 
not nearly enough to rebut the presumption 
arising from the entry in the Becord of 
Bights. 

In my opinion, therefore, this appeal 
should be allowed, and the decision of the 
first Court restored with costs in this Court 
and the lower Appellate Court the hearing 
fee in this Court being assessed at two gold 
mohurs. 

Mukerji, J. — This appeal arises out of a 
proceeding under section 105 of the Bengal 
Tenancy Act wherein the plaintiff sought to 
enhance the rent of the defendants’ taluq 
which had been recorded as not liable to en- 
hancement in the finally published Becord of 
Bights. 

The rent of the taluk had admittedly been 
paid at a uniform rate for upwards of 20 years 
immediately before the institution of the pro- 
ceeding the defendants relied upon a presump- 
tion that arose in their favor under section 
60, clause (2) of the Act. The Assistant Settle- 
ment Officer held that that presumption had 
not been rebutted and dismissed the plaintiff’s 
case. The Special Judge, on appeal, being of a 
contrary opinion remanded the case for settling 
a fair and equitable rent. 

Against this decision the present appeal has 
been preferred by the defendants. 

The learned Special Judge has observed in 
his judgment that the defendants are entitled 
to the presumption arising under section 60, 
clause (2), of the Bengal Tenancy Act and that 
the presumption afforded by the Khatians was 
also in their favor. He, however, thought that 
the paid presumptions were rebutted by the 
document (Ext. 1) which had been filed on 
behalf of the plaintiffs and by the fact that 
the defendant Kashi Chandra Ohakaburtty 
who is said to have purchased the taluk from 
one Gobinda Dhupi and whose name the taluk 


bears did not offer himself for examination 
and the kohala by which the purchase was 
made was not produced. 

The appellants urge that the document Ext. 
1 is not admissible is evidence, that at any 
rate, its evidentiary value is very little as 
against him, that no adverse inference should 
have been drawn from the non-examination 
of Kashi Chandra Chakraburtty who was a 
very old man at the time of the proceedings 
and who is now dead, and they have put in 
an application praying that the Kobala which 
they are now in a position to file may be 
taken as additional evidence in the case. 

These contentions are opposed on behalf of 
the respondent on whose behalf reliance is 
placed on section 35 of the Evidence Act and 
the term of the Begulations under which the 
document (Ext. 1) in question was prepared. 

Now, the document Exhibit 1 is a certified 
copy of a list which describes itself as follows: — 
Paper as per details under section 48 of Be- 
gulation VIII of 1793 and section 15 clause (8) 
of Bogulation VII of 1799 relating to 10-annas 
Id-gandas 1-kara 1-krant share of Pergana 
Amarabad, District Bhulua, dated the 16 Pous 
1242 B. 3. (29th December, 1835).” It, there- 
fore, is a certified copy of an extract from the 
books of the Collectorate in which the papers 
filed under the provisions of the aforesaid Begu- 
lations used to be kept or copied. Wo have 
not been referred to any Statute under which 
the books in question are kept. It has not 
been shown to us that the public servant, 
whoever he was, who made the entry in the 
books purported to state a fact in the entry in 
the discharge of his official duty. It does 
not also appear that the person who 
made the entry did so in the performance 
of a duty specially enjoined by the law. The 
paper, therefore, in my opinion does not come 
under section 35 of the Evidence Act at all. 
The section is based upon the circumstance 
that in the case of official documents entries 
are made in the discharge of public duty by 
an officer who Is an authorised and accredited 
agent appointed for the purpose. The law re- 
poses such a confidence in public officers that 
it presumes they will discharge their several 
trusts with accuracy and fidelity. The cir- 
cumstances relating to this entry do not stand 
these tests. It is likely that the books were 
kept for the information of the Collector but 
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that does not make them binding as official 
records of the facts contained in them. The 
probative value of this document is to be as- 
sessed first of all by the application of the pre- 
sumption contained in section 79 of the Evi- 
dence Act which would go to prove that it is a 
correct copy of the entry in the Eogister of the 
Collectorate, then by the application of the pre- 
sumption contained in section 114, Illustration 
(e), of the Evidence Act it may be held that it is 
a correct copy of the list filed in the Colloctor- 
ate. We may perhaps go furtlier and assume 
that the list was as a matter of fact filed 
by the party by whom it purports to have 
been filed. Even then it remains a statement 
made by a party, and its legal effect or the 
weight to attach to it would have to bo deter- 
mined by the applications of such test as 
such tests as have to be applied to all other 
statements. IE it is sought to bo used as an 
admission against the party making it, its 
probative value is considerable. Where it is 
sought to be used in favour of the party who 
made it, it must fulfil the requirements 
of section 21, clause (1), read witl^ section 32, 
of the Evidence Act, or it must be rele- 
vant otherwise than as an admission. Taking 
it at its best it is a list filed by a Zemin- 
daVf independent taluMar or an actual 
proprietor of land containing a record of 
engagements made by him with depend- 
ent taluhdars who would pay revenue to 
Government, through him. The defendant s 
taluk does not find mention in this list. We 
may assume that the plaintiffs' predecessors 
had entered into engagements with all his 
dependent taluhdars^ for the defendants do not 
claim to have ever paid revenue direct to 
Government ; but still the question remains 
as to whether the omission of the defendant’s 
taluk from that list can be taken as evidence 
of any value to show that the taluk did not 
exist at the date when the list was filed. In 
filing the list the plaintiff’s predecessors were 
making a statement to which the defendant’s 
predecessors were not parties ; it does not 
appear that the statement was made in the 
latter’s presence ; nor does it appear that the 
latter were at all interested in seeing that the 
taluk was entered in the list. Under the 
circumstances, I am of opinion that the pro- 
bative value attaching to the list must, if any 
at all, be of the slightest character,' assuming 


that it is admissible in evidence as corrobora- 
tive evidence of the plaintiff s denial of the 
existence of the taluk on the date the list was 
filed. The plaintiff did not produce the kobala 
of his purchase or his collection papers 

Then as to the inference arising from the 
non-examination of the defendant Kashi Chan- 
dra Chhkraburtty, I do not think the learned 
Special Judge was justified in the view that he 
took that in his old age he felt delicacy to 
state falsehood and so his sou deposed in the 
case, nor again does the non-production of the 
kobala carry the matter any further. 

In my opinion the plaintiff has failed to 
rebut the presumption which arises in favour 
of the defendant, and it must be given effect 
to. I, therefore, agree in the order which my 
learned brother has passed and reverse the 
judgment of the Special Judge and restore 
that of the Assistant Settlement Officer with 
costs. 

z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 656 of 1922. 

February 18, 1924. 

Present Mr. Hallifax, A. J. C. 

MABOTI KUNBI— 

Defendant— Appellant 

versus 

SITARAM'-"Plaintiff— Respondent. 

Po8ie$Bory title^Suit to recover possession from tresr 
passer ^Plaintiff's title defective^ effect o/— Lambar. 
dar, one of two, whether can maintain suit for ejects 
ment^ Plaintiff ceasing to he Latnbardar during 
pen^ncy of suit— Decree, whether can he passed* 

A person who Is ousted from possession of land 
by another who has no title whatever to the land# Is 
entitled to eject the latter, however defective his 
own title may be. 

If a party has two agents fully accredited, eithei 
oan bring a suit on behalf of the other without the 
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oonourranoe of the other, and If in the oourae of the 
suit his powers are taken away, there is nothing to 
prevent a decree being passed In favour of his prln 
oipal. 

On the same principle one of two Lanibardara 
of a mahal can bring a suit for ejectment on behalf 
of the proprietary body of the village without the 
ooncurrenoe of the other Lamhardar^ and a decree 
can be passed in the suit even after the plaintifi 
Lambardar has been relieved of his office. 

Appeal gainst the decree o£ the Additional 
District Judge, Wardha, in Civil Suit No. 57 
of 1922, dated 30th August 1922. 

Mr. D. W. Kathalayt for the Appellant. 

Mr. iV. B, Niyogit for the Respondent. 

JUDGMENT • — The plaintiff-respondent 
described himself in the plaint as the ** Eight- 
anna Lambardar " of Bhayapur and stated 
that in the capacity of Lambardar he had 
taken a surrender of his holding from an 
occupancy tenant and gone into possession of 
it on the 21st of May 1920 but had been 
illegally ousted from possession by the defen- 
dant on the 20th of October 1920. It was 
casually mentioned in the plaint that the 
defendant is also a co-sharer in the village. 
The suit was tiled on the 27th of October 
1921, the interval being occupied with proceed- 
ings in Criminal Courts. These allegations of 
fact have all been found to be true. 

The defendant not only admitted, but 
urged as the whole basis of his defence, that the 
plaintiff as Lambardar was entitled to accept 
surrenders and create tenancies. His case 
was that in pursuance of an agreement bet- 
ween himself and the plaintiff and the tenant, 
the plaintiff had accepted the surrender from 
the tenant and had then created a tenancy in 
him. It is idle to attempt to plead now that the 
plaintiff as one of two Lambardars bad no 
right to accept a surrender or grant a lease. 
Even if the plea could be taken, it would 
destroy the whole case put forward by the 
defendant-appellant. The plaintiff was in 
peaceful possession in October 1920 when the 
defendant ousted him. As he had no title 
whatever he must be ejected on the suit of 
the plaintiff', however defective the title of the 
latter may be. 

The same considerations apply to the 
plea that the plaintiff* as one of two Lambar- 
dars bad no right to sue alone on behalf of 


the proprietary body of the village, and to the 
further plea that ho had ceased before the end 
of the suit to have any right at all to represent 
the other proprietors. The latter plea is 
based on the fact, mentioned for the first time 
in this Court, tliat before the decree was 
passed the plaintiff had been relieved of his 
office, as it was considered unnecosary to have 
two Lambardars for one Mahal. 

If a party has two agents both fully 
accredited, either can bring a suit on behalf of 
the principal without the concurrence of the 
other. And if in the course of a suit brought 
by an agent his powers are taken away, there 
is nothing to prevent a decree being passed in 
favour of his principal ; the decree in this suit 
is in favour of the proprietary body of the 
village and it makes no difference whose name 
appears on it as their Agent. In any case, as 
has been said already, the plaintiff was himself 
entitled to be restored to the possession which 
had been illegally disturl)ed. For these reasons 
the appeal will be dismissed, and the appellant 
will be ordered to pay all the costs in all 
three Courts. 

Z. F. Appeal dismissed. 


PATNA HIGH COURT. 

FiRbx Civil Appeal No. 213 of 1920. 
March 10, 1921. 

Present : — Mr. Justice Ross and 
Mr. Justice Dass. 

BANARSl PRASAD— Plaintiff 
—Appellant 

versus 

M()HI-UD-D1N AUMED and others— 
Defendants — Respondents. 

Bengal Estates Pariiiim Act (V of 1S97) ss 15, 16, 
94, \)b^rartitia)i^Scparate accotnits of revenue, whe- 
thif cease -^Contract Act {IX of 1872), s, b6^Perforiu. 
ance of contract ^Impossible due to default of party, 
whether excuses non-performance. 

Seotions 94 and 96 o! the Bengal Estates Partition 
Act imply that separate aooounts of revenue kept 
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before a parbifeion can have no farther existenoe after 
a partition of the estate. If any farther proteotion 
Is required after the partition by way of separate 
aoooant, a separata aooount mast be freshly opened, 
[p. 725. ool. 2 ] 

Section 56 of the Contract Act has no application 
to a case where the impossibility, if any, is due to 
the default of the oontraoting party himself. 

Appeal from a decision of the Subordinate 
Judge, Patna, dated the 12th August 1920. 

Messrs. Syed Hassan Imam and Sunder Lai, 
for the Appellant. 

Messrs. Syed Sultan Ahmad, Mohamed 
Hasan Jan, B, 0, Sinha and Bai Tribahan 
Nath Sahai, for the Respondents. 

JUDGMENT. 

Ross, J. — In Mauza Anantpur Kukaria 
Touzi No. 216 Jagarnath Choudhury had a 
share of 9-annas ll-kouris i-bouris 12- 
phouris, Birjan Chaudhury had 4-anwas 
11-dambs ^-kouria 6 kauris S-phouria, Baij- 
nath Chaudhury had X-anna 12-dams 4- 
kouris 10-bouris making a total of 16-annas 
4t-dams. The remaning 16 dams belonged 
to Dodraj Mahto, Keshwar Mahto, and 
Muaammat Koola Kuer, the last named 
having d-dams share. On the 2nd Octo- 
ber, 1900, Birjan Ohundhury executed an 
ijara in respect of l-anna lO dams of his share 
in consideration of Rs. 4,000 in favour of 
one Radha Kishun. The plaintiff has acquired 
this ijara interest. The share of l6-annas 4- 
dams was sold in execution of a decree for 
money to one Pachkouri Lai who defaulted 
in payment of the Government revenue where- 
upon the share was brought to sale and pur- 
chased by Jung Lai, Khairuddin and Hulas 
Bebargi, who in turn sold privately to 
Mukhund Lai, Janki Das and Wilayeti Begam 
in 1916. In the meantime, in 1914, Dodraj 
Mahton and Keshwar Mahton bad applied for 
partition of their IS-dams share and this share 
became touzi No. 14394 while the remaining 
15 annas 1-dams share become touzi 
No. 12039. The partition took place on the 
2nd March 1917 and possession was delivered 
on the 1st June of that year. On the 7th 
September, 1917, Janki Das and Wilayeti. 
Begam sold their interest to one Leaqat 
Hussain. Mukund Lai and Leaqat Hussain 
defaulted in payment of the September kist of 
the Government revenue in 1917 and touzi 
No. 12039 was sold on the 7th January 1918 


for arrears of Government revenue and pur- 
chased by one Mohi-ud-din whose co-sharers 
were Jung Bahadur ond Hafiz. The effect of 
the sale of touzi No. 12039 was to annul the 
plaintiff’s encumbrance. He, therefore, brought 
this suit on the 22nd March 1919 to set 
aside the sale as fraudulent and also for a 
decree for Rs 4,000 against such of the defen- 
dants as might be found liable for the same. 
Amongst the descendants, defendants Nos. 9 
to 15 are defendants, direct or collateral, of 
the original mortgagor. The learned Subordi- 
nate kludge dismissed the suit and the plaint- 
iff appeals. 

Three points were taken by the learned 
Counsel for the appellant. In the first place, 
it was contended that the revenue sale was 
brought about by fraud ; in the second place, 
that in touzi No. 216 separate accounts had 
been opened (1) for 9-annas and odd share of 
Jagarnath Chaudhury, (2) for the six-annas and 
odd share of Birjan and Baijnath Chaudhury 
and (3) an Ijmali account for the remaining 
share ; that the partition did not affect these 
separate accounts and in fact at the time of the 
revenue sale in 1918 separate accounts were in 
existence. Consequently, unlor section 13 of the 
Bengal Land Revenue riales Act of 1859 only 
the separate account in default should have 
been sold and the encumbrance has conse- 
quently not been cancelled. And in the third 
place, that in any case there sliould bo a 
decree against defendants Nos. 9 to 15 for 
Rs. 4,000. 

The case of fraud was not argued very 
seriously. The allegation is that Mohi-ud-din 
was farzidar of Mukund and Leaqat and tliat 
these persons being aware of the encumbared 
nature of the property intentionally defaulted 
in order that the encumbrances might be got 
rid of by the sale for arrears of Government 
Revenue. The only substantial basis for this 
contention is a connection between Mohi-ud-din 
and Leaqat through Latif, the husband of 
Wliayeti Begam; but this in itself is obviously 
not sufficient. 

Reference was also made to the evidence of 
some witnesses and in particular to the 
following. In the first place, the evidence of 
Ram Babu, plaintiff's witness No. 2, was 
referred to. This witness stated that he at * 
tended the sale but did not bid as Moulvi 
Latif told him that there was an encumbrance 
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on the estate and so he should not purohaso it. 
He also says that Janki Das, Mukunda and 
Latif paid the money. In his cross-exami- 
nation he admits that ho knew that 
“ when an entire village is sold the en- 
oumbranoe does not form a burden on it 
and that Anantpur Kukaria was sold as an 
entire Mahal and not a share in it ” and 
consequently his evidence is self-contradictory 
and inconclusive. As to the payment being 
made by Janki and Mukunda, his cross-exami- 
nation on this point shows that his evidence 
was without a basis of real knowledge. In the 
second place, reliance was placed on the evi- 
dence of Bansi Lai, plaintiff’s witness No. 3, a 
Municipal Commissioner and Honorary Magis- 
trate. The evidence of this witness was 
directed to show that Jung Bahadur was 
connected with Mukiind. The learned Sub- 
ordinate Judge has said that the story told by 
this witness is absurd and I do not think it 
can be described in any other way. The idea 
of carefully fixing a mooting between Jung 
Bahadur and Mangal Chand in order to con- 
sider terms of settlement, only to be told when 
the meeting took place that Jung Bahadur had 
no authority to settle, is not credible, Jung 
Bahadur in his evidence has given a credible 
account of the purchase. He says that he 
and Hafiz and Mohi-ud-din all intended to bid 
but having ascertained each other’s intentions, 
they came to terms and purchased jointly. 
I see no reason to doubt this The only 
comment that was made on the evidence of 
this witnesss is that he made a mistake about 
the name of Hafiz. It is possible for a 
Hindu to mistake a Muhammadan name and 
there seems to be no ground for suspicion in 
this. He denies expressly that he was a 
farsidar for the previous owners. 

In my opinion, therefore, no case of fraud 
in connection with the revenue sale has been 
established. 

The main argument is the argument relat- 
ing to separate accounts. The argument is 
ingenious and although Mr. Hasan Imam, 
earnestly contended that it is to be found in 
the plaint and in the grounds of appeal to the 
Commissioner, after a careful perusal of 
these documents, I have been unable to dis- 
cover it. Paragraph 28 of the plaint says : 
" That separate accounts Nos. 1 and 2 had 
been opened for \b-anna$ and i-dams share 


only, and, as a matter of fact, the share which 
had been sold for the arrears of laud revenue 
was 16-annas and 1-dams only.” This is the 
principal reference in the plaint to the sepa- 
rate accounts and the point there taken is 
entirely different. In the grounds of appeal 
to the Commissioner it is clearly contemplat- 
ed, although it is not expressly stated, in the 
first ground, that the separate accounts had 
been closed. The point is an entirely new 
point, and the result is that there is very little 
evidence to go upon. 

With regard to the statement of the law 
that a partition does not destroy the separate 
accounts, there is nothing in the Statute to 
support it and no authority was cited for tho 
proposition. I'he Statute law which was re- 
ferred to was sections 15 and 16 of the Estate 
Partition Act. Section 15 has no application 
because the arrears in the present case accrued 
after tho partition. Section 16 has no applica- 
tion either, for tho same reason, and also be- 
cause tho present sale is not a sale of a share 
but the sale of an entire estate, section 74-A 
of tho Land Registration Act contemplates the 
closing of a separate account by the Collector 
when the state of things no longer represents 
existing facts. Tho argument is that, even 
after the partition, the land revenue for which 
each of these proprietors was liable remained 
the same. Tliat may be so, but the shares 
were in fact different. Thus, whereas before the 
partition Musanimat Keola had ^-dams in the 
whole estate, after partition she had a larger 
interest in a smaller property r^ections 94 
and 95 of the Estates Partition Act would 
seem to imply that the separate accounts can 
have no further existence after a parti- 
tion, because section 94 provides for the 
separate liability of tho separate estate 
for the amount of land revenue sepecifi- 
ed in the notice to be issued under that section 
and requires the proprietor to enter into a se- 
parate engagement for the payment of such 
land revenue ; and section 95 enacts that from 
the date of the notice each separate estate shall 
bo separately liable for the amount of land 
revenue assessetl upon it under tho Act. If 
any further protection is required by way of 
separate account, it would seem that a sepa- 
rate account must be freshly opened. And, as 
far as the facts can be discovered, that is 
what happened in the present case, 
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All that Mr. Hasan Imam bad to rely upon 
was Ext. 16, Register D, in respect of Mauza 
Eukhai. Now it is admitted that in Touzi 
No. 216 separate account No 1 was the account 
of Jaganath Ghaudhry, separate account No 2 
was the account of Birajan and Baijnath 
while the remainder was an Ijmali account. 
That remainder included the share of Keola 
Kuer. After the partition we find a different 
state of affairs. Exhibit 15 shows that sepa- 
rate account No 1 was the account of Keola 
Kuer whereas the Ijrnali account was the 
account of the remaining proprietors of the 16' 
annas. Moreover, it appears that this separate 
account No. 1 of Keola Kuer was opened 
in case No. 254 of 1917-18, evidently a iresh 
proceeding altogether. It is true that this do- 
cument Ext. 15 does not show when that se- 
parate account was opened. But there is no 
reason to suppose that it was opened before the 
sale for the arrears of the September hist. So 
far as Ext. 15 goes, the account might have 
been opened between the date of the default 
and the date of the sale and the ordinary pre- 
sumption would favour this view, be- 
cause, if there has been a separate account 
in existence, presumably the Collector would 
have acted according to the provisions of 
section 13 of the Sale Law. I find, therefore, 
no illegality in the sale of the entire estate 
for the arrears of the September hist of 
1917. 

The only other point which remains to be 
considered is the claim against defendants 9 
to 16. This claim is based upon the terms 
of the ijara. That instrument is a mortgage. 
There is a loan, and a security for the loan 
contained in the following terms : “ If 1 fail 

to make payment of the entire Zerpeshgi to 
the Ijrradar by the end of Jeth of 1314 Fasli, 
then until repayment of the entire Zerpeshgi 
this Ijara transaction shall continue to hold 
good with all the terms laid down above.*’ 
The mortgage covenants as follows : ** If the 
whole or portion of the lease-hold property be 
sold at auction by the Civil Court or the 
Collectorate on account of arrears of land 
revenue, road and public works cesses or of 
any other Government demand arising out of 
default on my part on the part of any of my 
co-sharers, or for any other reason, and if the 
Ijaradar be thrown out of possession of the 
lease-hold property due to any act on the part 


of me, the executant, then the Jjaradar shall 
be at full liberty to realize the full amount of 
Zerpeshgi together with interest at 1 per cent, 
per mensem out of the surplus sale proceeds 
of the lease-hold property or from the other 
Nami and Benami properties, or from the 
person of me, the executant to which I 
or my heirs and representatives shall not 
take any objection whatsoever.” The learn- 
ed Counsel for the appellant claims that 
under this covenant he is entitled to a 
decree for the principal sum of Rs. 4,000 with 
interest against the representatives of the 
mortgagor 13irjan Chaudhury. Defendant No. 9 
is the son and defendants Nos. 13 to 15 are 
the grand-sons of Birjan Chaudhury. Defen- 
dants Nos. 10 to 12 are the grand-soas of Baij- 
nath Chaudhury. The plaint does not allege 
that Baijnath and Birjan were joint but, on the 
contrary, specifies their shares in the property 
and, therefore, they wore presumably separate 
The liability would, therefore be confined to 
the sons and grand-sons of Birjan. Various 
objections to this liability were urged by the 
learned Vakil for those respondents. First, 
it was suggested that the cause of action arose 
in 1907 when the loan became repayable and 
that the suit was barred by time. i3ut by 
the terms of the Ijara the money became 
repayable in Jeth 1314 and every subsequent 
Jeth, and the cause of action under a usufruc- 
tuary mortgage would arise only on disposses- 
sion. kSecondly, it was said that after the 
interest of Birjan Chaudhury had been sold 
by the Civil Court on a date not specified in 
the plaint the covenants of the Ijara became 
impossible of performance and, therefore, 
these respondents are protected by section 56 
of the Contract Act. Section 56, however, 
has no application to such circumstances as 
these where the impossibility, it any, is due to 
the default of the contracting party himself. 
Thirdly, it was said that under section 73 of 
the Transfer of Property Act, the plaintiff 
had a charge upon the surplus sale proceeds 
after the sale for arrears of^ Govern- 
ment revenue. This is true and be might 
have followed the surplus sale proceeds 
of the property. But he was not bound to 
do BO and the existence of this statutory 
charge is no bar to his seeking a decree 
against the successors of Bir Jan Chaudhury. 
The decree, however, must be limited to the 
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assets of Birjan Ohaudhury in the hands of 
these defendant!^. Finally, it was said that 
there must be an account of the rent of Es. 7 6 
a year reserved in the Ijara and that un- 
less it is proved by the plaintiff that this rent 
was regularly paid, he is not entitled to the 
full sum of Es. 4,000. But this question does 
not arise on the pleading. Paragraph 10 of 
the written statement of the defendants 9 
and 10 days : “ The plaintiff has no right to 
obtain a decree for the Ijara money, inas- 
much as he has failed to make any allegation 
about the payment of the rent reserved, and 
to produce any account for the period of 
Ijara,'* 

There is no allegation that the rent was 
not paid. This question was not put in issue 
and no evidence was given about it and the 
point is not open to the respondents. 

There must, therefore, be a decree against 
respondents Nos. 9 and 13 to 15 for a sum of 
Es. 4,000 with interest at 1 per cent, per men- 
sem from the 28th March 1918 until the date 
of the decree ; the amount of the decree to 
carry future interest at G per cent, per annum 
and to be reliable only from the assets of 
Birjan Chaudhury, the mortgagor, which have 
come to the hands of these defendants. To 
this extent the appeal is decreed with costs 
against defendants Nos, 9 and 13 to 15 and is 
dismissed against the other defendants, which 
costs to defendants Nos. 1, 2 and 3. The costs 
will be in proportion to success. 

Das, J.— I agree. 

z. E. Appeal decree in part. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 166 of 1922. 
February 12, 1924. 

Present : — Mr. Justice Walmsley and 
Mr, Justice Mukerji. 

DBBI PROSAD BHAKAT-^Appellant 
versus 

NAGBNDRA KUMAR NAG and others- 
Respondents. 

Civil Procedure Code (Act V fl/1908), 0. XXlf rr, f»6, 
SQ^Eoseoution of decree^Sah prodamation^ eeitling of 


^Notice to judgment-debtor^ Notice affixed to door of 
house, whether suff icient service ^Failure to atte^d-^ 
Objection to valuation, whether can be urged. 

Where a ladgment-debtor is duly apprised of the 
date fixed for settling the details of the sale procla- 
mation and he fails to attend, without rxplanation, 
he is debarred from urging successfully, in an appli- 
cation to set aside the sale that the value entered 
in the sale proclamation wa» inadequate. 

Where a notice under O. XXI, r. C6 of the Civil 
Procedure Code cannot be^ personally served on the 
judgment-debtor the aflixing it on the door of his 
house followed by the receipt by the judgment- 
debtor of a registered notice by post is sufficient ser- 
vice of the not foe. 

Appeal against the order of the Subordinate 
»Tudgo, 1st Court, Midnapur, dated the 4th 
March 1921. 

Babu Baranashi Bad Mukerji, for the 
Appellant. 

Babu Surendranath Guha (with him Babu 
Kshirodi Uarayan Bhinyan), Ilarendranath 
Mukerji, for Babu Apurha Charan Mukerji, for 
the Respondents. 

JUDGMENT. 

Walmsley, J. — This appeal is directed 
against an order setting aside a sale under the 
provisions of O. XXl, r. 90 of the Civil Pro- 
cedure Code. 

The circumstances are as follows : The 
landlord obtained a decree for arrears of rent 
in respect of a patni against five brothers and 
the widow of a sixth. The decree was for a 
sum of rather more than Rs. 12,000 with 
costs in addition. On June 22nd, 1921 the 
decree-holder applied for execution of the 
decree by the sale of the patni tenure and 
the Court ordered notices to be issued under 
O. XXI, r. 66, and fixed the case for July 12th. 
On that date the decree-holder filed an affidavit 
to the effect that these notices bad been duly 
served. At the same time, he asked that by 
way of precaution registered post-cards should 
be sent to the judgment-debtors, as none of 
them had entered appearance. The Court or- 
dered this step to be taken and the case was 
adjourned for a week. On July 19th decree- 
holder filed and affidavit to the effect that the 
value of the patni tenure was Rs. 4,000 As the 
judgment-debtors did not appear and there was 
no other evidence before the Court in regard 
to the value of the property, it was ordered 



738 


INDIAN OASES 


[1924 


DEBI PROSAD BHAEAT V. RAQENDRA KUMAR NAG 


that the approximate value of the property 
should bo entered in the sale proclamation as 
Ks, 4,000 writ of attachment and sale proclama- 
tion were then issued, and an advertisement of 
the sale sent to the Calcutta Gazette for publica- 
tion. September 15th was fixed as the date of 
sale. On that day one of the judgment-debtors 
(No. 2 not the contesting respondent) appeared 
and asked for an adjournment. The sale was 
put off to September 19th. On that date five 
of the judgment-debtors asked for an adjourn- 
ment and the sale was again postponed but 
for one day only. On September 20th the sale 
took place and the property was sold for 
Rs. 6,200 to the appellant Debi Prasad Bhakat. 

On November 3rd, 1921 the fourth judg- 
ment-debtor, Nagendra Kumar Naga applied 
under O. XXI, r. 90, to have the sale set aside. 
In his petition he alleged that the writ of at- 
tachment and the sale proclamation were not 
duly served, that the value of the property 
was at least Rs. 18,000, that the sale was the 
result of collusion between his brothers and 
the decree-holder, and the purchase was made 
for the benefit of his brothers, and that the in- 
adequate value mentioned in the proclamation 
constituted a material irregularity. 

The auction-purchaser opposed the applica- 
tion, but without success. The learned Sub- 
ordinate Judge found that the value stated in 
the proclamation was less than half the real 
value, that this under-statement constituted 
a material irregularity, that the judgment- 
debtor had suffered material loss, that service 
of the notices under r. 66 had not been pro- 
ved, and that the evidence as to the contents 
of the post-card was defective. On those find- 
ings he set aside the sale. In consequence, the 
auction-purchaser has preferred this appeal. 
The decree-holder who is entered as a respon- 
dent supports him. The petitioner Nagendra 
opposes the appeal. 

With regard to the notices under rule 66 
the peon reported that he could not effect 
personal service ; he says that he learnt from 
a villager that the female debtor was a parda- 
nashin lady and that three male debtors 
were inside the house and that as the male 
debtors did not come out and no one appeared 
on behalf of the lady he affixed the notices 
on the main entrance of the petitioner’s house 
and of the bouse occupied by the three others. 


I am disposed to think that this service 
was sufficient. It is not necessary to discuss 
the point, however, because there is the post- 
card notice. The form of postal service by 
registered post-card with an acknowledgment 
slip to be signed by the addressee. In spite 
of Nagendra’s denial I am satisfied that it 
is his signature on the acknowledgment slip ; 
this view is the result of comparing the signa- 
ture with the admitted signature on the vaka- 
latnamah presented with the petition. The 
learned Judge appears also to think that the 
signature is Nagendra's, but he says that the 
evidence to show what message was written 
on the post card is defective. There is no 
doubt about the fact that the Court gave an 
order for the post-card notice to be issued, 
and the acknowledgment slip was returned to 
the Court. The decree-holder's agent was 
examined about the post cards ; the record 
of his evidence is extremely meagre, but it 
seems impossible to think that it means any- 
thing less than that he wrote on the post-card 
that July 19th was fixed as the date for fixing 
details of the proclamation. There is further 
the fact that the petitioner did not produce 
any post-card to show that the one which he 
received contained a message of another kind. 
In my opinion, therefore, the learned Judge 
was wrong in holding that the service by post- 
card had not been properly proved. I hold 
that the petitioner did receive intimation by 
registered post card that July 19th was fixed 
for settling details of the proclamation. That 
he received it in time for appoarence to be 
possible is proved by the post-marks which 
show that the aoknwledgment slip was back 
in Midnapur on July 18th. From evidence we 
know that petitioner’s residence is only eight 
miles away from Midnapore. This finding 
alone would be enough to dispose of the 
appeal, but as all the evidence was placed be- 
fore us I think I ought to deal with other 
arguments. 

Regarding the petition for adjournment filed 
on September 19th it is curious that the order 
in the order sheet mentions that one of the 
debtors, the petitioner, did not join in it, for 
his name does appear in the petition. It is 
idle to speculate on why the order was 
recorded in such a form, for I think the 
petitioner should have the benefit of it. 
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The value of the property was entered as 
Bs. 4,000. The learned Jud^e says that it 
should have been entered as at least as much 
as Rs. 10,000 and he relies upon the entry 
made in another exeoution case (No. i 8 of 
1918). The order ran as follows : “ Let the 
properties sought to be sold be valued at 
Rs. 10,000 in the sale proclamation as stated 
by the judgment-debtor petitioner in his 
petition of objection, but the decree-holder 
will not be bound to bid the properties at 
Rs. 10,000.*’ It is conceded that the property 
in that case was the patni tenure which forms 
the subject-matter of this appeal, but atten- 
tion is drawn to the latter half of tlie order. I 
think the appellant’s argument is correct : the 
Court did not in 1918 decide that tlie value of 
the tenure was Rs. 10,000 and it suggested 
that possibly the decree-holder would be 
allowed to buy it for less. I cannot, therefore, 
agree with the learned Judge that that order 
proves Rs. 4,000 to be inadequate. 

There are other fragments of evidence on 
the record as to the value of the tenure. The 
petitioner’s agent says that the patni includes 
300 bi{)has of nij jote and he estimates the 
value of such lauds at 50 to flO rupees per 
hi(jha : he also says that the income from the 
rent paying lands is large enough to leave a 
profit of about 1,000 rupees after payment of 
the patni rent. The witness was not cross- 
examined about these statements but he is not 
a man on whom much reliance can be placed 
and it is obvious that if his statements as to 
the area of the nij jote lands and the gross 
profits from the jamai lands are correct, the 
property is worth at least double the value 
mentioned by the petitioner himself in 1918. 
On the other hand, it is an admitted fact that 
the selami paid at the creation of the patni 
was Rs, 4,000 and it is not unreasonable to find 
in that some indication of the value of the 
patni to a purchaser, while the fact that the 
landlord has had to sue for his rent more than 
once suggests that the margin of profit is not 
very large. There is also the fact that one Hem 
Chandra Santa, described by the petitioner’s 
agent as a well-known physician of the town, 
(Midnapur), bid at the sale but would not go 
beyond the appellant's offer ; as the property 
is only eight miles from the town, this fact is 
against the petitioner’s contention that the 
value of the property is as much as 10,000 

I 0-92 


rupees. This branch of the enquiry was con- 
ducted in rather a slovenly way, but I think 
the conclusion must be that the petitioner has 
failed to prove tlie true value of the patni to 
be much, if at all, in excess of the sum paid 
by appellant. 

Granted, liowever, that the valuation of the 
tenure at 4,000 rui) 0 eB was an under-state- 
ment, there is nothing to show that sucii under- 
statement was the cause of an inadequate 
price being offered. In some circumstances a 
connection of cause and effect may be presum- 
ed, but such circumstances have not been 
proved by the petitioner. 

There remains for consideration the publi- 
cation of the writ of attachment and the sale 
of proclamation. The learned Judge says in 
his judgment that he finds that "there was 
material irregularity in publishing and conduct- 
ing the sale,” but the remainder of his brief 
judgment shows that he came to no finding 
about the publication of the writ and the 
proclamation. On the one hand, evidence is 
given by witnesses whose names appear in the 
return, to the effect that they saw the publi- 
cation of the processes : there are some slight 
discrepancies in their statements, but none of 
such a nature as to oast discredit on the wit- 
nesses: while, on the other hand, there is only 
negative testimoney of an unconvincing char- 
acter. I think, therefore, that the decree- 
holder's evidence should be accepted. 

My conclusion is that the petitioner was 
duly apprised of the date fixed for the settling 
of details of the proclamation, and that by his 
failure to attend without explanation, he has 
debarred himself from urging successfully 
that the value entered was inadequate ; that 
the value is not proved to be inadequate, and 
that, oven if it be assumed to be inadequate, 
such inadequacy is not proved to be a cause 
of the price bid being inadequate, and that the 
sale proclamation and writ of attachment 
were duly served. 

I think, therefore, that the appeal should be 
allowed and the judgment of the lower Court 
setting aside the sale reversed, and orders 
passed directing that the sale be oonfirmexl, 
with costs in all Courts to be paid by the judg- 
ment-debtor Nagendra, hearing-fee in this 
Court being assessed at five gold mohurs. 

Uukerji, J.: — I agree. 

Z. K. Appeal alloived. 



730 


INDIAN OASES 


[1934 


NANDKISHORB V . LALSINQH 

NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 414 of 1922. 

February 13, 1924. 

Present :—Mr. Kotwal, A. J. C. 

N ANDKISHOEB -Plaintiff- 
Appellant 

versus 

LALSINGII— Defendant -Repondent. 

C* P- Tenancy Act (I o] 1920), i^^Mortgagc of 
air, without sanction --Foreclosuret effect of ^Surrender 
of occupancy in favaur 0 / Lambardar, validity of^ 
Mortgagee, rights of. 

Oo the foroloaare of a mortgage of sir lands, where 
the mortgage is without aanotion to transfer oultWat- 
i Dg rights in stV, the mortgagor becomes an ooou- 
panoy tenant of the sir fields of whioh he la in 
possession, under the mortgagee and cannot surrender 
the fields to the Lamhardar. On surrender the 
fields become the khudkas}d of the mortgagor, and 
the Lamhardar has no power to deal with them. 

Dhondba v. Vishwant 16 0. P. L. E 14 ^ followed. 

Appeal against the decree of the District 
Judge, Ghhindwara, in Civil Appeal No. 33 of 
1922, dated the 6th June 1922. 

Mr. M. Gupta, for the Appellant. 

Sir B, K. Bose, Messrs. N, 0. Bose, B. B., 
and Mr. F. Bose, for the Respondent. 

JUDGMENT. — One Ramdayal, the prede- 
cessor-in-inberest of Nandkishore, the plaintiff, 
obtained by foreclosure of a mortgage a two- 
anna share in wof^jaUmaria belonging to one 
XJderai. As the mortgage was without sanction 
to transfer cultivating rights in sir, Uderaj’s 
sons became, on foreclosure, occupancy tenants 
of certain sir fields of which they were in 
possession. They surrendered the fields to the 
Lamhardar Deochand who leased them out to 
the defendant Lai Singh. Nandkishore sues 
to eject Lai Singh on the ground that lie was 
the landlord of the fields and the Lamhardar 
had no right to accept the surrender or to 
grant the lease. 

Lai Singh pleaded that the fields were not 
the exclusive property of Uderaj and that 
Eamdayal did not become exclusive proprietor 
of them. These pleadings were embodied in 


the 4th and 6th issues which were as 
follows 

“4, Did the sons of Uderaj become the 
ocoupanoy tenants of the plaintiff alone 
or of the entire proprietary body ? 

“ 5. Had the Lamhardar Deo Singh any right 
to take the surrender of the lands from 
the sons of Uderaj and lease the fields to 
defendanbs, or is defendant a trespasser 
on the lands ?" 

The trial Court found that Uderaj had a 
separate power of disposal over the fields and, 
relying upon Dhondha v. Vishwan (1), and 
Second Appeal No. 461 of 1919, held that the 
Lamhardar had no right to take a surrender 
and that the defendant was a trespasser. The 
lower Appellate Court has relied upon clause 
2 {a) of section 188 of the Land Revenue Act, 
1917, and held that the Lamhardar was com- 
petent to create a new tenancy over the 
field when the old tenants surrendered them. 
It has distinguished the two cases mainly on 
the ground that the sir in those cases was 
definitely distributed and was held in sever- 
alty by the 00-sbarers, whereas in the present 
case there was no evidence as to whether it 
was held in severalty by Uderaj and the 
other co-sharers when tlie mortgage was exe- 
cuted It has dismissed the plaintiff’s suit. 

It was contended on behalf of the defendant 
that, assuming that the plaintiff was the land- 
lord, the surrender to Deochand amounted to 
a transfer of the holding and Deochand being 
a relative of Uderaj’s sons who would inherit 
the holding under section 11, proviso 2, of the 
Tenancy Act the transfer was valid and could 
not be impeached by the plaintiff. But as 
there is no evidence of the alleged relationship 
between Deochand and Uderaj ’s sons the 
contention must fail. 

It seems to me that the question whether 
the sir was held in severalty or not is im- 
material for section 49 of the Tenancy Act 
impliedly treats it as held in severalty. It is 
not disputed that, on foreclosure by Ramdayal, 
Uderaj’s sons became his tenants and that 
Ramdayal was their landlord. Why should 
the land on surrender not have become the 
plaintiff’s Ichudkasht instead of the proprie- 
tary body’s and why should the plaintiff’s 
interest be affected by the tenant choosing 
to surrender to the Lamhardar ? 

(1) 16 0. P. L. R. 148. 
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Ib is nob suggesbed bhab if Uderaj s sons 
had surrendered bo bhe plainbiff tliab bhe 
Lambardar could have legally objeobed bo bhe 
surrender. I do nob bhink bhab seobion 182 
(a) was meanb bo apply in a case like this so 
as bo affect bhe rights of persons who already 
are landlords under the Tenancy Act. 

In my opinion bhe decree of bhe first Court 
was correct. The decree of the lower Appel- 
late Court is set aside and that of the first 
Court restored. The plaintiff will get his 
costs throughout. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 101 op 1923 

AND 

Civil Kevision Case No. 298 of 1923. 
February 26, 1924:. 

Present : — Mr. Justice Walmsley and 
Mr. Justice Mukerjee. 

DWARKADAS alias DWARKADAS 
MARWARI AND ANOTHER —Petitioners 
Appellants 

versus 

JDDUB CHANDRA GANGULI and others 
—Opposite Parties — Respondents. 

Civil Proceditm Code {Act V oj 1908), ss. 47, 78— 
Contract Act {IX of 1873), s. ^OA^Rateable dUtrihti- 
tiont object of ^Decree against partner in personal 
capacity^-Dccree against partncrship^Or^r directing 
rateable distribution-' Appe ah fvJiether lics^ Partner 
agreeing to share of other partner being sold, effect of. 

J and A were two partners in a certain bueineas. 
D obtained a decree for money againab A in hia per- 
sonal capacity which waa pat into execution and 
certain moveable properties belonging to the partner- 
ship were attachel upon which J preferred a claim 
and hia half ahare waa roleaaed on hia agreeing to 
the other half being sold aa the property of A. In 
the mean time, one 3 obtained a decree againat J and 
A in reapeot of moniea due from the partnership and 
attached and aold all the moveablea belonging to the 
partnership including the half share already attach- 
ed in execution of D’a decree who then applied for 
rateable distribution. J objected to the rate* 
able diatrlbution and the executing Court overruling 


the objeotiona ordered ^rateable distribution but the 
order was reversed by the Diatriot Judge on appeal: 

Held Per WalmsUy, J.— That no appeal lay to 
the Diatriot Judge as the add it on of D, who waa a 
stranger to the suit, to the proceedings had destroyed 
the sanctity of the element of identity which was a 
necessary ingredient, of a proceeding under section 47 
of the Civil Procedure Code and that that section 
waa, therefore, inapplicable, [p. 732, ool. 2.] 

Per Mukerji, J.— (1) that the order of the executing 
Court was passed in a matter relating to the satis- 
faction of the decree between parties to the suit and 
was one falling within the purview of section 47 of 
the Civil Procedure Code and was, therefore, appeal- 
able ; [p. 731, col. 2.] 

(3) that the conduct of J in agreeing that the half 
share of moveables may be sold as A's property 
amounted to a declaration that the partnership had 
oeased and had the effect of divesting the said half 
share o! moveables of its character as partnership 
ptoperiy and that the provisions of section 263 of the 
Contract Act were, therefore, no longer applicable to 
such property ; [p. 735, col. 1.] 

(3) that, consequently, the property was liable to 
rateable distribution. 

An order under section 73 of the Civil Procedure 
Code is not appealable unless it also comes under 
section 47 of the Code and satisfies all the require- 
ments thereof, [p. 731, ool. 1 ] 

Case Uw discussed. 

One object of section 78 of the Civil Procedure 
Code is to prevent unnecessary multiplicity of exe- 
cution proceedings, to obviate in a case where there 
are many deoree- holders, each competent to execute 
his decree by attachment and sale of a partioulc 
property the necessity of each and every one attach- 
ing and separately getting the property sold. The 
other objeot of the section is to secure an equitable 
administration of the property by plaoing all the 
deoree.holders upon the same footing and making 
the property rateably divisible among them instead 
of allowing one to exclude all the others merely 
because he happened to be the first who had attach- 
ed and sold the property, [p. 735, col. 1.] 

Bithal Das v. Nand KishorSt 33 A. 106 ; A. W. 
N. (1901) 4, relied on. 

Appeal aj^ainsb the order of the District 
Judge, Burdwan, dated the 2r)th November 
1922, reversing the order of the Subordinate 
Judge, Asausoi, dated the 29nd December 
1921. 

Balm Bitnkim Chaivh'^ fm* f.Ha An, 

pollant. 
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Dr. Dwarhanath MiUer (with him Babu 
Bejoy Kumar Bhattacharya), for the Respon- 
dent. 

JUDGMENT, 

Walmsley, J. — I have had the advantage 
of reading the judgment which my learned 
brother is about to deliver, and I agree in the 
substance of the order that he proposes to 
make. If there is a right of appeal to this 
Court, that is, if th 3 learned Judge was right 
in thinking that an appeal lay to him. I 
agree that his decision on the merits was 
wrong and should be reversed. 

Personally, however, I do not think that an 
appeal lay and, consequently, I hold that we 
should interfere under the provisions of sec- 
tion 115, Civil Procedure Code. My reasons for 
thinking that no appeal lay are as follows. The 
view that the matter comes within the scope 
of section 47 Civil Procedure Code rests on 
the footing that the question has arisen bet- 
ween the parties to the suit brought by 
Bitaram. It must be that suit because Jadav 
was not a party to the other. 

The parties to that suit are Sitaram on the 
one side and Jadab and Anil on the other side, 
and the order for rateable distribution can be 
treated as an order falling within the 
scope of section 47, Civil Procedure Code, 
only if it raised a question between the 
parties to that suit relating to the 
execution discharge or satisfaction of the 
decree. We have to see whether there was 
such a question. On behalf of Jadab it is 
argued that there was such a question, on the 
ground that but for the order of rateable dis- 
tribution Rs. 2,932-15-0, would have been 
credited towards the satisfaction of Sitaram’s 
decree, instead of Rs. 2,631-15 0. It is urged 
that in respect of the sum of Rs. 301 there is 
a question between Jadab and Sitaram relating 
to the discharge of Sitaram*s decree. I agree 
that there is a question relating to the die 
charge of the decree but I cannot regard it 
as one between Jadab and Sitaram. The 
question is not whether Sitaram should relax 
his hold on any portion of the sale-proceeds, 
but whether Dwarka should be allowed by 
order of the Court to lay hands on that portion. 
It, however, it be conceded that the question 
i^as arisen between Sitaram and Jadab, it 


is obvious that it cannot be decided in the 
absence of Dwarka and Ram Kumar. That 
means that an outsider to the suit must be 
brought into the proceedings, and this addition 
destroys the element of identity which appears 
to be a necessary ingredient in proceedings 
under section 47, Civil Procedure Code. 

As, however, I think that the Judge’s order 
should be reversed, I see no reason to differ 
from the order proposed by my learned 
brother, and the appeal will be disposed of in 
accordance with his judgment. 

Mukerji, J. : — Jadab Chandra Gangully 
and Pasupati Hazra were two partners in a 
certain business. Dwarka Das Marwari and 
Ram Kumar Marwari instituted a suit in the 
Small Cause Court at Assansol against Pasu- 
pati Hazra and one Umauanda Hazra, and 
Pasupati Hazra having died during the pen- 
dency thereof, obtained a decree against IJma- 
nanda Hazra and the heir of Pasupati 
Hazra, a minor nam«^d Anil Kumar Hazra. 
The decree was for money due from Pasupati 
Hazra and Umananda Hazra, in their personal 
capacities and had nothing to do with the 
partnership. The decree was put into execu- 
tion against Anil Kumar Hazra in Execution 
Case No. 327 of 1920 of the Small Cause 
Court and certain moveable properties belong- 
ing to the partnership were attached, upon 
which Jadab Chandra Ganguly preferred a 
claim alleging that he had a half share therein 
and prayed for a release of the said half share 
from attachment in Claim Case No. 23 of 1920. 
To this Anil Kumar Hazra agreed on the 
understanding that his half share should be 
allowed to be sold in execution of the decree in 
the aforesaid Execution Case No. 327 of 1920. 
Orders to the said effect were passed on the 
24th December i920 and the sale was 6xed 
for the 7th January 1921. 

On the 7th January 1921, Jadab Chandra 
Ganguly preferred another claim in Claim 
Case No. 1 of 1921, objecting to the sale on 
the ground that the half share of Anil Kumar 
Hazra in the moveables, that is to say, the 
share that bad been attached and was about 
to be sold was not saleable. The sale was 
accordingly put off, Jadav was called upon to 
submit accounts of the partnership business 
which he never did, and eventually the claim 
was dismissed. 
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In the meantime} on the 3rd January 1921, 
one Sitaram Marwari obtained a deoree against 
Jadab Chandra Ganguly and Anil Kumar 
Hazra in respect of monies due from the 
partnership, and on the idth January 1921, 
in Execution Case No. 18 of 1921 of the 
Subordinate Judge's Courb at Assansol, attach- 
ed all the moveables, a half share of which 
had already been attached in Execution Case 
No. 327 of 1920 and the said moveables were 
sold on the 9th March 1921 for Es. 3,025. 

By petitions hied on the 1st March 1921 
and 3rd March 1921 Dwarka Das Marwari 
and Earn Kumar Marwari tried to put off the 
sale impugning the bona fides of the decree 
obtained by Sitaram Marwari and also the 
conduct of Jadab Chandra Ganguly in at 
hrst consenting to the half share of Anil 
Kumar Hazra being attached and then getting 
the sale of that share put off by hling a fur- 
ther claim as aforesaid, and they prayed that 
that claim should be disposed of and the 
sale in execution of their deoree might 
take place first. Eventually, on the 5th 
March 1921, they prayed for rateable dis- 
tribution of the sale-proceeds of the share 
of Anil Kumar Ilazra as between them- 
selves and kSitaram Marwari, On the 19th 
March 1921, Sitaram Marwari put in a peti- 
tion objecting to the rateable distribution on 
the ground that his deoree was against the 
partnership and, therefore, the sale-proceeds 
must go to satisfy his decree but thereafter, 
on the 9th April 1921, he put in a further 
petition agreeing to the rateable distribution. 

On the 30th July 1921, and again on the 
7bh December 1921, Jadab Chandra Ganguly 
put in petitions objecting to the rateable 
distribution mainly on the grounds that the 
sale-proceeds should go to satisfy the deoree of 
Sitaram as that deoree was for money due 
from the partnership, that the judgment- 
debtors in the two execution oases were 
different and, therefore, the prayer for rateable 
distribution was not maintainable. 

The learned Subordinate Judge, by orders 
passed on the 22Dd December 1921, held that 
the objection of Jadab Chandra Ganguly 
should be overruled on the ground of waiver 
and estoppel, and he ordered rateable distribu- 
tion in the following way; that is to say, Sita- 
ram Marwari was to get the costs Es. 51-9 as. 
and poundage-fee Es.' 40-8 as. and out of the 


balance, that is to say, Es. 3,025 less Es. 92, 
1-anna, a half viz.^ Es, l,496-/-6 represen- 
ing the share of Jadab Chandra Ganguly, and 
that the other half share, viz», Es. 1,466-7-6 
representing the share of Anil Kumar Hazra 
was to be divided rateably between the two 
sets of decree-holders ; that is to say, Sitaram 
Mar. ari to get Es. 1,165-7-6 and Dwarka 
Das Marwari and Earn Kumar Marwari were 
to get Es. 301. 

Against this order Jadab Chandra Ganguly 
appealed to the District Judge, of Burdwan 
and the learned District Judge overruling an 
objection as to the competency of the appeal 
before him, allowed the appeal and ordered the 
whole of the sale-proceeds to be paid to 
Sitaram Marwari. 

The present appeal and application in 
revision have been preferred by Dwarkadas 
Marwari and Bam Kumar Marwari against 
the aforesaid order of the learned District 
Judge. 

Of the contentions pub forward on behalf 
of the appellant, it is necessary to notice only 
two, viz.t that no appeal lay against the order 
of the learned Subordinate Judge, and that 
3adab Chandra having expressly consented to 
the attachment of the half share of Anil 
Kumar Hazra must be taken to have waived 
all objeotions to the rateable distribution of 
the sale-proceeds on the footing that they 
represented the proceeds of partnership prop- 
erty and must be availed of first to satisfy 
the debts of the partnership. 

On behalf of the respondent it has been 
urged that the question decided by the learned 
Subordinate Judge was one between the par- 
ties to the suit and related to the execution, 
discharge or satisfaction of the decree passed 
therein and, therefore, came within the pur- 
view of section 47, Civil Procedure Code 
and was appealable, that the whole of 
the sale-proceeds must, in view of seo- 
t’on 262 of the Contract Act, go towards 
the payment of the partnership-debts 
and, further, that the application for rateable 
distribution was not maintainable, inasmuch 
as the judgment-debtors of the two decrees 
are not precisely the same. The respon- 
dent also supports the view which found 
favour with the learned Distdet Judge that he 
was not precluded from objecting to the rate- 
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able distribution by reason of his petition of 
consent releasing the half share of Anil Kumar 
Hazra in the moveables. 

The first point for oonsideration, therefore, 
is whether an appeal lay to the District Judge 
against the order of the Subordinate Judge. 
Now, an order under section 73, Civil Pro- 
cedure Code, is not appealable unless it also 
comes under section 47, Civil Procedure 
Code, and satisfies all the requirements there- 
of. {Bdtmer Lawrie dt Go, v. Jadu Nath 
Banerjee (1). In order to be appealable, the 
order must, therefore, decide a question arising 
between the decree>holder Sitaram Marwari 
on the one hand and the judgment-debtors 
Jadab Chandra Ganguly and Anil Kumar 
Haza on the other. In determining whether 
the order passed by the learned Subordinate 
Jud ge fulfilled these tests, the oases cited at 
the bar do not afford us any real assistance. In 
Jagadish Chandra Saha v. Kripa Nath Saha 
(2) the petitioners had a decree against certain 
judgment-debtors, the opposite party had a 
decree against certain judgment-debtors who 
were not exactly identical with the former set 
of judgment-debtors, the opposite party appli- 
ed for rateable distribution, the application 
was refused by the Court of first instance ; the 
opposite party appealed and an order for 
rateable distribution was passed by the 
Appellate Court. The petitioners then appealed 
to this Court and it was held that the 
order of the Court of first instance refusing 
rateable distributions did not come under 
section 244 of the old Code of Civil Proce- 
dure and, therefore, no appeal lay from it. This 
presumably was on the ground that this was 
no determination of any question relating to 
the execution, satisfaction or discharge of 
the decree which was under execution as 
between the parties to the suit in which it 
had been passed and the order only purported 
to decide a contest between two rival 
decree- holders. 

In Balmer Lawrie & Go, v. Jadu Nath 
Banerjee (1) the petitioners had obtained 
a decree against a firm, while the opposite 
party had obtained a decree against one 
of the partners of the firm. During the 
pendency of a proceeding for rateable dis- 
tribution as between the opposite party 

(1) a? Ind. Oaa. 644; 43 0. 1 ; 19 0. W. N. 1202. 

W 1 Ind. Oaa. 788 ; 86 C. 180. 


and certain other execution-creditors of 
the said partner the petitioner had made an 
application for rateable distribution which was 
refused. That order was held as being one 
between two rival decree- holders which did 
not effect the interest of the judgment-debtor 
and so did not come under section 47, Civil 
Procedure Code so as to confer a right of 
appeal. 

In oases whore, as between the parties 
to the suit, a question relating to the execution, 
satisfaction or discharge of the decree passed 
therein has been decided by the order for rate- 
able distribution, it has always been held that 
an appeal lies. {Venkata Perumal v. Venkata 
Beddi (3), Sorahji Goovarji v. Kala Baghu 
Nath (4). 

In the case of Kashi Bam v. Mani Bam (6), 
the Court held that the order which was 
passed in that case and by which rateable 
distribution was refused did not decide a ques- 
tion which arose between the parties to the 
suit in which the decree was passed or their 
representatives within the meaning of section 
244 of the old Code of Civil Procedure. In 
the case before us the order passed by the 
learned Subordinate Judge determined, as 
between Sitaram Marwari on the one hand 
and the judgment-debtors Jadab Chandra 
Gangully and Anil Kumar Hazra on the other, 
a question was decided, on the application of 
Dwarkadas Marwari and Bam Kumar Mar- 
wari, as to what extent the decree under exe- 
tion was to be satisfied and, therefore, in my 
judgment, the order came under the purview 
of section 47, Civil Procedure Code and the 
learned District Judge was, in my judgment, 
right in his view of the competency of the 
appeal before him. 

Coming now to the merits, the whole basis 
of the order of the learned District Judge is 
that the decree being for recovery of monies 
duo from the partnership no rateable distribu- 
tion could be made and the whole of the sale- 
proceeds should be available for its satis- 
faction. In my judgment, the petition of the 
respondent preferring a claim to a half share 
and consenting to a release of his half share 

(8) 39 Ind. Oaa. 381 ; 39 M. 670 ; 39 M. L. J. 96 ; 
(1916) M. W. N. 884 ; 17 M. D. J. 427. 

(4) 13 Ind. Oaa 911 ; 86 B. 166 ; 13 Bom. D. R. 
1198. 

(5) 14 A. 810 ; A. W. N. (1893) 66 ; 7 Deo. (N. S.) 

606 . 
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only and agreeing to the sale of the half share 
of Anil Kumar Hazra in execution of the 
decree for the personal debts of the latter’s 
father amounted to a declaration that the 
partnership had ceased and bad the effect of 
divesting the said half share of the moveable 
property of its character as partnership pro- 
perty, and to such property the provisions of 
section 262 of the Contract Act relating to 
partnership would no longer apply. The Subor- 
dinate Judge was, perhaps, not right in the 
view that the conduct of Jadav Chandra Gan- 
guly amounted to waiver or estoppel and it 
may be that the principle that where a party 
has elected to adopt a certain course of action 
he will be confined to that course which 
he has deliberately adopted may not apply 
in the present case. It is clear, however, 
that neither Sitaram Marwari nor Jadab 
Chandra Ganguli, until he applied on the 
ground that the said half share was not 
saleable in execution of the decree of Dwarka- 
das Marwari and Bam Kumar Marwari treated 
this half share as still clothed with the inci- 
dents of partnership assets. In my opinion, 
the learned District Judge was wrong in the 
view that he took of the matter and the 
principle underlying the decision of the 
learned Subordinate Judge is the correct one 
to apply to the case. 

As for the maintainability of the application 
for rateable distribution the contention of the 
respondent is based upon the amendment of 
the law due to the insertion of the word 
** passed” in section 296 of the Code of Civil 
Procedure (Act. X of 1882). As observed by 
Strachey, C.J., in Bithal Das v. Nanda Kishme 
(6). “The object of the section is two-fold. The 
first object is to prevent unnecessary multi- 
plicity of execution proceeding, to obviate in a 
case where there are many decree-holders, 
each competent to execute his decree by at- 
tachment and sale of a particular property the 
necessity of each and every one separately 
attaching and separately getting the prop- 
erty sold ; the other object is to secure 
an equitable administration of the prop- 
erty by placing all the decree-holders in 
the position as I have described upon the 
same footing and making the property rate- 
ably divisible among them instead of allowing 
one to exclude all the others merely because 

(6) 2B A. 106 ; A. W. N. (1901) 4 


he happened to be the first wiio had attached 
and sold the property. These objects would 
not be furthered but rather defeated by put- 
ting upon the rule the interpretation which 
the respondent asks us to adopt. In Balmer 
Lawrie & Go. v. Jadunath Banerjee (1) this 
Court declined to express any opinion on tho 
question as to whether the principle enunciated 
in the Full Bench decision in the case Ganesh 
Das V. Shiva Lakshnan (7) was affected 
by the alteration of the law. In my opinion, 
if the Legisature intended to effect any such 
alteration, it would have expressed it in terms 
more clear and specific. This contention put 
forward on behalf of the respondent must fail. 

I, therefore, agree with my learned brother 
in reversing the order of the learned District 
Judge and restoring that of the learned Sub- 
ordinate Judge with costs in all Courts-— the 
hearing foe in this Court being assessed at 
three gold mohurs. 

The rule is discharged. 

Z. K. Buie discharged. 

(7) 30 0. 583 ; 7 0. W. N. 4U. 


SIND JUDICIAL 
COMMISSIONER’S COURT. 

Original Civil Suit No. 648 of 1922. 

November 29, 1923. 

Present : — Mr. B, C. Kennedy, A. J. C. 

FIBM OF BIRDICHAND POONAM- 
CHAND-Plaintiffs 
versus 

THE SECRETARY OF STATE & 

B. B. & C. I. RY. COY.— Defendants 

Railways Act {IX of 1890), ss 77, 140— C/atw 
against Railway ^Notice to Manager or Agent, neces- 
sity of '--Notice to Subordinate of ficer'Sur&cn of 
proof. 

Seotion 77 of the Railways Aot, read with see- 
tion 140 of that Aot, does not absolutely require that 
a person making a claim against a Railway should 
himself give notloe to the Manager or Agent of the 
Railway, but if he ohoosee to run the risk of giving 
the notioe to any person other than the Manager or 
Agent, it is necessary for him to show that the notioe 
was delivered on his behalf to the proper person, that 
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» tbe Manager or the Agent of the Railway t aa the 
oase might be, within eix months. 

Mr. L. P. Ferro, for tbe Plaintiff. 

Mr. T, 0, Elphinston, for the Defendant. 

JUDGMENT. — In this oase it appears 
from the statements in the plaint that certain 
merchants consigned through the B. B. & 0. 
I. Railway at Vadhnagar a consignment of 25 
tins ghee to the plaintiffs in Karachi. The 
goods were booked under Risk Note Form 
“ H ** which charges a smaller rate and ex- 
empts the Railway from all risks except those 
due to thefts from a running train and wilful 
niglect of their employees. The consignment 
was made on or about the I5th March and 
only two tins on account of this consignment 
were delivered over to the plaintiff. The plaint- 
iff, as a matter of fact, asserted that these two 
tins formed no part of the consignment, but, 
however that might be, 23 tins were totally 
lost. At Marwar Junction, the B. B. & C. I. 
Rilaway meets the Jodhpur-Bikaner Railway, 
and the latter (J. B. Railway) at Hyderabad 
meets the North-Western Railway which is a 
State Railway, The plaintiff having failed to 
recover these tins or their value from either 
defendant has brought this suit both against 
the N.-W. Railway, i.e., the Secretary of 
State, and also against the B. B. & G. I. 
Railway for damages for the loss of that 
consignment. 

I am of opinion that this suit must fail on 
the ground that the statutory notice required 
under section 77 of the Railways Act has not 
been given. Section 77 requires that a person 
making any such claim should prefer his 
claim in writing to the Railway Com- 
pany or cause it to be preferred to the 
Railway Administration within six months 
from the date of delivery of the animals 
or the goods for carriage by the Rail- 
way. Section 140 prescribes that any 
notice so required to be served on the 
Railway Administration may be served in the 
case of a Gdvernment Railway on the Manager 
and in the oase of a Railway Company on 
the Agent and prescribes the manner in which 
the notice is to be delivered. Now, it is 
admitted that the only notice given in this case 
was the notice given to tbe District Superin- 
tendent, N.-W. Railway, on the 13th May 1921. 


It has been held that the law does not absolute 
ly require that the claimant should himself give 
notice to the Agent but if he chooses to run 
the risk of giving the notice to any person 
other than the Agent, it is necessary for him 
to show that notice was delivered on his 
behalf to the proper person, the Manager 
in the case of a State Railway and the Agent 
in the case of a Limited Liability Company, 
within six months There is no evidence at 
all in the present oase that the claim reached 
the agent of the B. B. & C. I. Railway and it 
is very improbable that it would reach him. 
It is more probable that the notice given to 
the District Superintendent, Karachi, reached 
the Manager of the State Railway, but it is 
not shown that it so reached him within six 
months, and, that being so, I think there is a 
statutory bat to the suit proceeding. 

It would also appear that the suit would be 
barred by limitation because the consignment 
was handed over to the Railway on the 16th 
March 1921. The two tins arrived on the 
3rd April 1921, but the suit was not brought 
till 16th June 1922, whereas Article 30 of the 
Limiatation Aet requires that the suit should 
be brought within a year from the date on 
which the loss occurred, i.s., somewhere 
between 15th March and 3rd April 1921. I, 
therefore, have no option but to dismiss the 
suit with costs. There will be two separate 
sets of costs. 

Z. E. Suit dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 36-B of 1923. 

February 11, 1924. 

Present : — Mr. Kinkhede, A. J. C. 

RANGRAO— Applicant 
versus 

PANDURANG and another— 
Non-Applicants. 

Civil Procedure Code {Act V oj 1908) a 115, 0. XLl, 
f. Z^-^Provincial Small Cause Courts Act (IX oj 
1887) 8. 26— can varj/ 
in Javour oj noti-petitioner— Discretion oj Court. 
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Reviflional jacisdiotlon is a dinoretionary Juris- 
diotlos, and the disoretlon should not ordinarily 
be exercised in favour of a negligent party. Where, 
however, an erroneous view of the lower Court baa 
oontributed bo the bringing about of a result which 
requires to be redressed, the High Court would be 
failing in its duties if it were to refuse to exercise 
its revisional powers of supervision and oorreotion 
which it exercises even mo motu for undoing any 
injustice whioh may have been done by decisions 
of lower Courts to litigants in oases in whioh no 
appeal lies to the High Court. 

The High Court oan deal with a case under sec- 
tion 115 of the Civil Procedure Code or seotion 25 of 
the Provincial Small Cause Jourts Act, without 
th(>r 0 being any application by any of the parties, 
and in special o^ses cau apply the principle under- 
lying the provisions o! r.3B of 0. XLl of the Code, to 
applications in revision. 

Oolani Muhammad v. Saroda Mohan Mitral 4 0. 
W. N. 695 ; t'uran Mai v. Janki Per shad Singh, 28 
0 680 ; 6 0. W. N. 1 14, relied on. 

Kevision a^ainfli; tho deoreo of the Small 
Cause Court, Amraoti, in Civil Suit No. 2077 
of 1922, dated the 4th December 1922. 

Mr. M. B, Niyogi, for the Applicant. 

Messrs. M. Jl. Bohde and A. V. Khare, for 
the Nou-Appli ants. 

ORDER. -This revision is by the defend- 
ant No. 2 who was impeached as tlie person 
through whom the money sued for was to 
roach the defendant No. 1. 'rhe entry, Exh. 
P-1, in plaintiff’s books which he signed on the 
ocoassion of the handing over of tlio money 
to him by plaintiff and tho letter, Exh. P-2, 
written by defendant No, I to plaintiff as also 
tho plaintiff’s own statement before the Court 
clearly exonerate tho defendant No. 2 abso- 
lutely from all liability as a debtor. The lower 
Court could not, therefore, pass any decree 
against him, against the wishes of plaintiff 
who is dominiis litis. No decree which ho 
does not want could be forced on plaintitT. He 
wanted a decree against defendant No. 1 and 
the only question whioh the lower Court had, 
therefore, to consider was whether he had 
succeeded in establishing his claim as against 
defendant No. 1 . The lower Court has held 
that defendant No. 1 had not authorized defen- 
dant No. 2 to procure the loan for him This 
finding is against the evidence on record. The 
letter, Exh. P-2, clearly accepts iiablility for 
the repayment of the loan obtained through 
defendant No. 2. This necessarily establishes 
I 0-98 


an authority and the defendant No. Is conse- 
quent liability for tho loan and it was for him 
to show that the money had not reached him. 
There is absolutely no suggestion iu Exh. P-3 
that the amount of Rs. 400 did not reach defen- 
dant No. 1. All what it says is that the said 
amount may be debited to the man who 
carried it away and as regards the future 
cealinus the defendant No. i says that the 
plaintiff may, if he likes, deal with each of the 
defendants in his own name, i.r., individually. 

It will bo seen that ho asked for a replv 
to Exb. P 3. There is nothing to show that 
any reply was sent by plaintiff, and if any 
was rent what the contends thereof were. I 
have, therefore, no materials before me for 
holding that the plaintiff accepted the varia- 
tion as regards the defendant No. I’s primary 
liability created by the loan, as proposed 
in Exh. P-3. If defendant No. I's proposal 
had been accepted then, certainly, the plaintiff 
could have been bound by it and bo could not 
proceed against tho defendant No. i. The 
liability of defendant No. 1 being thus clear, 
tiio claim ought to have been decreed against 
him. But the Court has dismissed it, and the 
plaintiff did not move this Court by filing an 
independent revision against the decision. 

Ho has, however, now applied to this Court 
that, in the event of the Court setting aside 
the decree against the defendant No. 2, tho 
claim may bo decreed against defendant No. 1, 
as it would work great hardship on him to be 
deprivOfl of the amount of the loan advanced by 
him. The prayer is opposed on the ground 
that this Court ought not to interfere in 
revision in favour of the plaintiff, as be omitted 
to move it within time and in conformity with 
the practice of tins Court as the practice of 
the Court is the rule of the Court. It is also 
contended that, although in respect of appeals 
this Court has got jurisdiction to alter the 
decree in favour of a non appealing party, there 
is no jurisdiction for applying those provisions 
to revisions. That revisional jurisdiction is a 
discretionary jurisdiction and the discretion 
should not be exercised in favour of a negligent 
party. This is no doubt a plausible argument 
and, under ordinary circumstances, must pre- 
vail. But whore, as I find, an erroneous 
view of the lower Court has contributed in no 
less degree to the bringing about of the result 
which requires to be redressed this Court 
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would bft failing in its duties if it were to re- 
fuse to exercise its re visional powers of super- 
vision and oorrootion which it exercised even 
mo motu for undoing any injustice which may 
have been done by decisions ot the lower 
Court to litigants in cases in which no appeal 
lies to the High Court. Wrong done to a 
party would remain undone. The matter 
having come under my attention in connection 
with the Civil Revision filed by defendant 
No. 2. T do not think T could not alter the 
decision in favour of the non- applicant plaintiff 
of my own motion. I have no hesitation in 
applying the principle that underlies the pro- 
visions of O. XTjT r. 33, Civil Procedure Code, 
to the facts of this case. Just as under old 
section 622 corresponding to the new section 
116, Civil Procedure Code, the High Court can 
and may deal with a case under that section 
without there being any application by any of 
the parties, as held in Qoldvn Mohaynmad v. 
Sarada Mohan Maiira, (1) followed with ap- 
proval in Pur an Mai v. ^anki Per shad ShiQh (2) 
Similarly, under section 25 ot the Small Cause 
Court’s Act. 1 think the High Court can and 
may in special circumstances pass such orders 
as it thinks fit if it is satisfied that the judg- 
ment of the Small Cause Court is not accord- 
ing to law. All the same, I have, however , taken 
a formal petition from the plaintiff praying 
for the alteration of the decree in his favour, 
I, therefore, direct that the decree passed by 
the Small Cause Court will be varied by 
ordering that the claim be decreed as against 
defendant No. 1 and dismissed as against 
defendant No. 2. In the circumstances of the 
case, I think I should allow plaintiff all costs 
except the pleaders-fee in the lower Court as 
it was the duty of his pleader to have point- 
ed out that Court what the proper form of 
of relief should have been. The plaintiff will, 
however, have no costs of this Court. He will 
have, of course, to pay the costs of the appli- 
cant defendant No. 2 in both the Courts. 
Defendant No. 1 must pay his own costs in 
both the Courts. 

2 . K. Decree varied, 

(1) 40. W. N. 695. 

(2) 28 0 680 ; 6 C. W. N. 114. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 36 of 1923. 
April 4, 1924. 

Present : — Mr. Kendall, A. J. 0. 

COLLECTOR SINGH and others— 
Plaintiffs —Appellants 

versus 

MADARI LAL and others— 
Defendants— Respondents. 

Contract Act ilX of 1872), s, ^^^Morigage^ Amount 
left with mortgagee to pay off creditors of moftgagw^ 
Period within which payment must he maie^Beasm’- 
able time^Pailure io make payment^ effect of^MorU 
gagcct whether entitled to pomssion^Pre-emption^ 
Pre^emptor^ substitution of, in place of vendee^ date of 
^Limitation Act [IX of 1908), Sclu I, Art» eSuit to 
recover payment mads to avoid sale of property belong- 
ing to another* 

Where a porbion of the oonalderation of a mortgage 
h left with the mortgagee la order to pay off the 
mortgagor’^ debts, and no time h fixed for the pay- 
ment of the debta, the payment muet be made 
within a reasonable time. Where it was found that 
the objeot of the mortgagor in executing the mortgage 
was to oonsolulate his debts and to prevent interest 
ruQDiog at a high rate and the major portion of the 
consideration for the mortgage was left with the 
mortgagee to pay off those debts ; 

Held (1) that the mortgagee was bound to pay off 
the debts as soon as possible ; 

(2) that the debts not having been paid off by the 
mortgagee within a reasonable time he was guilty of 
a breach of the mortgage oontraot and was not enti- 
tled to possession of the mortgaged property under 
the terms of the mortgage-deeds ; 

(8) that his security was, however, good to the ex- 
tent of the amount actually advanced by him- 

The right of pre-emption is a right to the bene- 
fit of a oontraot,'* or a right of substitntion entitling 
the pre'emptor, by reason Of a legal inoident to 
wbioh the sale itself was subjeot, to stand in the 
shoes of the vendee, in respeot of all the rights and 
obligations arising from the sale under whloh he has 
derived his title. 

Japan Nath v. Sheo Batan Singh, 1 1nd. Oas. S95 : 
13 0. 0. 219, followed. 

A right of pre-emption Is not a mere right of re- 
purohase, either from the vendor or from the vendee 
involving a new oontraot of sale, but it is simply a 
right of Bubitltution. It is, in effect, as if in a 
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sale deed the vendce*a name were rubbed out and the 
pre emptor’a name ioaerted in its piaoe. 

Oohind Dayal v. Inayatullaht 7 A. 775 at p- 815 ; 
A. W. N U88b) 228 ; 4 Ind. Deo. tN. S.) Gil, relied 
on. 

The substitution of a pie-emptoi in place of the 
vendee takes effeot from the date of the sale in 
favour of the vendee. Where a person who has no 
interest ixi a property pays ofi a mortgage.deoiee 
against the property in order to save the property 
from sale, his claim to recover the amount paid by 
him is governed by Artiole 61 of Sohedulo 1 to the 
Limitation Act. 

Appeal against the decree of the Sub-Judge, 
Hardoi, dated the 29th May 1923. 

Mr. Baseshar Nath Srivostava, for the Ap- 
pellant. 

Messrs. Nimiatulla and Mohd, Aytib, for the 
Bespondents. 

JUDGMENT. —This appeal arises from a 
suit in which the plaintilTs-appellants, who 
claim under a mortgage-deed dated 1906 sued 
for mortgagee possession over the property 
mortgaged by that deed and also for a sum of 
Bs. 2,431-7-9, with iuterest, by sale of an area 
of 48 standard bighas of land in the village of 
Pandarwa, or, as an alternative to this latter 
relief, for a declaration that the said 
amount creates a charge on the property 
mortgaged by the deed of 1906. As there 
are some complications in the suit, on which 
little, if any, light has been thrown by the 
iudgment of the Subordinate Judge, it will be 
convenient to say at the outset that there are 
four deeds of transfer with which the suit is 
mainly concerned, and that these are in chro- 
nological order : — 

(A) 22nd March, 1882. Mortgage with 
possession to Deep Singh of a share in 6 vil- 
lages. 

(B) 6th September, 1889. Mortgage in 
favour of Budra Singh of a share in Danpur, 
Madhopur, and of 48 bighas in Pandarwa. 

(0) 3rd November, 1906. Mortgage to the 
plaintiff of shares in 7 villages, namely, those 
inoluded in (A) with the addition of Babadur- 
nagar. 

(D) 18th June, 1913. Sale to Munnoo Singh 
of a share in 4 of the villages inoluded in (C). 

In all these deeds, the transferors were the 
eontesting respondents or thoir predecessors- 


in-interest. The plaintiff-appellant comes into 
Court as the mortgagee of the deed called (C), 
dated 1906. The nominal consideration for 
this deed was Rs. 6,658-8-0 of which only 
Bs. 2,000 was paid in cash to the mortgagors, 
carrying interest at 8 per cent, and the balance 
was to he paid by means of dihandis to prior 
creditors of the mortgagors, including the 
transferees of the deeds (A) and (B). The 
defence is, that these dihandis were never paid, 
that the plaintiff -appellant broke his contract, 
and that the mortgage-deed cannot he made 
the basis of the suit. The defence in regard to 
the second relief claimed will appear later. 
The learned Subordinate Judge dismissed the 
plaintiff s suit, and the plaintiff has appealed on 
various grounds, on the basis of which he con- 
tests the findings of the lower Court under 
four heads, which may be summed up as 
follows : — 

(1) That the dihandis were not paid. 

It is admitted that these were not paid, with 
possibly one exception, but it is claimed that 
this was not the appellant's fault. 

(2) That the deed of 1906 (C) was extin- 
guished by the plaiptitf’s pre-emption-decree. 

It is pointed out that the pre-emption-decree 
in the plaintiff’s favour by which he pre-empt- 
ed the sale-deed numbered (D), related to only 
4 of the 7 villages included in (C) and it is 
claimed that the mortgage in suit is still alive 
in regard to the three villages. 

(3) That the suit is barred by section 11, 
Civil Procedure Code. It is argued that this is 
not so. 

(4) That the amount claimed in regard to 
the land in Pandarwa is barred by limitation. 

It is claimed that Artiole 32 of the Limita- 
tion Act applied to tlie case and that the 
claim is not barred. It will be convenient to 
take these four heads seriatim. 

I have already said that the mortgage-deed 
on which the plaintiff-appellant sued, was exe- 
cuted in consideration of the payment of 
Bs. 2,000 in cash, and of Bs. 4,658 8-0 
which was left with the mortgagee for pay- 
ment of these dihandis. The dihandis in 
number were five, and not one of them was 
paid. In some cases a tender was made, 
hut was refused, for the reason that a suffi- 
cient sum had not huen tendered. The details 
of the dihandis are given in the pleadings and 
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in the judgment of the Subordinate Court, and 
I need not perhaps refer to them seriatim. 
It is, however, neoessary to state what happen- 
ed as the result of the dihandis not being paid. 
On 18th .Tune 1913 tiio dofciidants had to sell 
their shares in four of the villages which had 
l)een motgaged to the plaintiff in 190G. They 
executed the sale-dood in favour of i\runnoo 
Singh, and in it they left with the vendee 
a sum of Es. 3,000 as a dlJiandi to be 
paid to the present plaintiff, in order to 
clear the charge which ho had in virtue of 
liis mortgage-deed of 1908. Again, on account 
of tlio failure of the plaintiff to pay Rs. 772 
to Thakur Rudra Singh, on account of the 
mortgage-deed referred to in the first para- 
graph as (B), the mortgaged property was put 
up for sale in execution of a mortgage-decree 
obtained by the mortgagee. This was in 1916 
and the mortgage-debt had then swelled to 
Rs. 3,555-15-9. In the case of the sale to 
Munnoo Singh, the plaintiff pre-empted, and in 
the case of the mortgage-sale of 1916, the 
plaintiff intervened and paid the decree-money, 
lie, therefore, became the owner of the proper- 
ties, which had been transferred in the deeds 
referred to as (B) and (D), . 

It has been argued that the plaintiff’s 
failure to pay the dihandis was not his own 
fault. There was no clause in the mortgage- 
deed of 1906 enjoining that the dihandis 
should bo paid on any particular date, but it 
was stipulated that interest should only run 
on these amounts from the date of payment, 
and not from the date of the mortgage-deed. 
These arguments, in my opinion, are of no 
avail. Under section 46 of the Indian Contract 
Act, the engagement had to he performed 
within a reasonable time. The ciroumstanoes 
of the case make it clear that a reasonable 
time was as soon as possible. The object of 
the execution of the mortgage-deed was to 
consolidate the debts of the morbgag.ors, and 
to prevent interest running at a high rate. 
The result of the failure to pay the dihandis 
was that interest continued to run at the old 
high rates, to the very serious disadvantage 
of the mortgagors. The amount to which 
these old debts swelled may be judged 
from the instances of Rudra Singh's and 
Kunwar Chandra Singh’s deeds. Although 
the dihandis wore made payable in 1906, the 
eailiest tender for pa\ nu nt was made in 1910. 


To take another instance, the first dthandt was 
of Rs. 1,200 due on the mortgage-deed refer- 
red to in paragraph I as (A). Under that 
deed, if the mortgage-money wore not paid by 
13»9 F. (1912), there was to bo conditional 
sale. No tender for payment was made 
until 1918. In these circumstances, I agree 
with the lower Court that the plaintifi'-mort- 
gageo broke his contract, and is, therefore, not 
entitled to possession of the property mort- 
gaged to him under that deed, though, I must 
admit that his mortgage-debt is still good 
security for the Rs. 2,000 cash that was paid 
when the deed was executed, unless it can bo 
shown tliat payment has been made The 
lower Court has decided that when the plaint- 
iff pre-empted the sale-deed in favour of Mun* 
uoo Singh in 1913, the result was that his 
title as mortgagee in the deed of 1906, mer- 
ged in his title as owner, hut this is clearly not 
correct, because there were three villages 
mortgaged in 1906, whicli were not in- 
cluded in the pre-emption proceedings, atid if 
any part of the mortgage is still alive, it 
might he held to be binding on those three 
villages. 

It is now necessary to consider the effect of 
the plaintiff’s action in pre-empting the sale to 
Munnoo Singh. 1 have said before, that in 
the sale-deed a dihandi of Rs 3,000 was left 
with the vendee, for payment to the plaintiff, 
on account of the mortgage of 1906. It is 
admitted that this three thousand rupees 
would have been sufficient to settle the 
plaintiff’s mortgage-debt of Rs. 2,000 with 
interest up to the date of the sale. T'ho result, 
however, of the plaintiff’ pre-empting the sale 
was, that the dihandi was not paid over to 
him in cash, but allowance for it was made in 
the price paid by him to the vendee. It is 
urged on behalf of the plain tiff. appellant that 
he did not receive this consideration until 
19l6, when the orders of the Appellate Court 
were issued in regard to the pre-emption decree. 
If this is the case, then the plaintiff’s mortgage- 
debt was not paid by this dihandi and his 
mortgage is still alive to the extent of what- 
ever balance may be found to be duo. It is 
argued, on the other hand, that the effect of 
the pre-emption was that lie stepped into the 
shoos of the vendee from the date of the sale. 
The question of the date, on wdiich the pre- 
emption must bo litdcl to have taken effect; is, 
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therefore, of considerable importance in this 
case, not only in connection with the 
effect of this dihaiidi of Bs. 3,000 on the 
mortga^e-dood of 1906, but also, as will 
appear later, on the plaintiff’s action, in 
regard to Eudra Singh’s mortgage decree. 

Neither side has been able to cite any 
authority to show from what date a pre-emp- 
tion sale must be held to take effect. Tlie 
procedure in pre-emption is laid down 
in Chapter II of the Oudh Laws Act, 
1876. Under section 10 of that Act, where 
any person proposes to sell any property, he 
is bound to give notice to the persons con- 
cerned ii. c., the pre-emptor) and such persons 
under section li have a right to pre-empt 
within three months. The learned Counsel 
for the appellant had argued that the pre-emp- 
tion does not take effect until the final 
Appellate Court has passed its order. I can 
find no authority for this. As a matter of 
ordinary common sense, it might be held that 
the pre-emption takes effect from the date on 
which the pre-emptoi* pays the purchase-money 
to the vendee. In Jcujan NatJi v. Sheo 
Eatan Singh (l), however, it was held that 
the right of pre-emption is “ a right to the 
benefit of a contract ’ or a right of substitution 
entitling the pre-emptor, by reason of a legal 
incident to which the sale itself was subject, 
to stand in the shoes of the vendee, in respect 
of all the rights and obligations arising from 
the sale under which he has derived his title.” 
The learned Judges who gave that decision 
have referred to an elaborate and authori- 
tative ruling by Mr. Justice Mahmood, re- 
ported in Gobind Dayal v. Inayatxdlah (2). 
In this it has been clearly held that a right of 
pre-emption is not a mere right of purchase, 
either from the vendor or from the vendee, 
involving a now contract of sale, but it is 
simply a right of substitution. “It is, in 
effect, as if in a sale deed the voiidoo’s name 
were rubbed out and the pre-emptor ’s name 
inserted in its place. Otherwise, because 
every sale of a pre-emptional tenement 
renders the right of pre-emption enforceable 
in respect thereto, every successful pre-emptor 
obtaining possession of the property, by 
the so-called * re-purchase' from the vendee 
would bo subject to another pre-emptive 

(1) 7 Ind. Oaa. 296 ; 13 0. 0. 210. 

(2) 7 A. 776; at p. fits A. W. N. (iHftS) 22R. 4 lad* 
Deo. (N. 8.) 611. 


claim, dating, not from the original sale, 
but from such “ re-purchase ” a state of 
things most easily conceiveable where the 
new ola mant is a pre-emptor of a higher 
degree than the pre-emptor who has already 
succeeded. The result would bo that “ pre- 
emptive litigation could never end.” (809). 
Following this decision, I must hold that the 
plaintiff stepped into the vendee’s shoes, and 
that this substitution must be held to have had 
effect from the date of the sale in favour of the 
vendee. On that date, therefore he received 
consideration in the form of the dihandi of 
Rs. 3,000 and on that date, it is admitted, tliat 
this sum was sufficient to discharge his mort- 
gage-debt The result r»{ his pre-empting the 
sale in favour of Munnoo Bingh, therefore, was 
to discharge the mortgage of 1906 completely. 

It follows from this, that when the plaintiff 
paid Rs, 3 656-15-9 to liquidate the mortgage 
decree in favour of Rudra Singh, on the basis 
of the letters’ mortgage of 1899 (B), he had no 
live interest in the property which was being 
sold. The respondent has in fact argued that 
his intervention was an officious act. The 
appellant contends that ho intervened as a 
mortgagee, who had an interest in two out of 
the three properties which were the subjects of 
the mortgage-decree. The relief that the 
plaintiff claims in connection with this trans- 
action is as follows: — • 

He admits that in regard to two of the 
properties, Danpur and Madhopur, his mort- 
gagee-rights have merged in his rights as 
owner. With regard to the third property, 
however, Pandarwa, he claims a charge on 
account of the money he has paid. He has 
worked out the proportionate charge which 
may be held to be duo on account of Pandarwa. 
I need not, however, go into this in further 
detail. 1 agree with the lower Court that the 
Article 61 of the Limitation Act must be held 
to apply to any payments that he* made on 
behalf of the defendants, and that the claim 
is, therefore, barred by limitation. 

There is no other point in this somewhat 
complicated case that it is necessary for me 
to decide. The result of the above finding is 
that tho appeal fails and is dismissed with 
coots. 

i5. K. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 280 op 
1922. 

February 26, 1924. 

Present Mr. Jusiioe Newbould 
and Mr. Justice B. B. Ghosh. 

ABDUL AZIZ MIA and others— 
Defendants— Appellants 

versus 

AMANMAL BATHRA and others— 
Plaintiffs —Respondents. 

Evidence Act (I of I872)i s. 02^Mortgage^ed^^al 
agreement varying rate oj interestt whether can be prov- 
ed^Conduct ojf parties, effect of. 

Fvidenoo ol a oontemparanaoufl oral agroameatbet' 
ween the patties to a mortgage-deed that oompoand 
Interest should be mentioned In the deed but that 
simple Interest only would be realised and oompoand 
inteteat would never be oUimed, is not admisaible by 
virtue of the provisions of aeotion 92 of the Evidenoe 
Aot. Nor would the fact that only simple interest 
was, as a matter ot faot, realised entitle the mortga- 
gor to a variation ot the written oontraot 

per tap Ohunder Ob^se v. Uohei\dra Nath Purkait, 
17 0 a'U; 16 I. A. 938 ; 13 Ind. Jut. 870 ; 6 Bar. P. 
0. J. 444 ; 8 lad Deo. (N. S.) 788 (P. C.) ; Nadia. 
ChandSaha v. Birendra Cfuindra Dutt, 37 Ind. Oaa. 
196 ; 90 0. W. N. 1067, distinguished. 

Appeal against the decree of the Subordi- 
nate Judge, Assam Valley Districts, at Dhubri, 
dated the 20th July 1922. 

Babu Bimal Chandra Das Gupta, for the 
Appellants. 

Babu Oirija Prosana Sanyal, (with him 
Babu Inder Prokas Ohatte^jee), for tho Res- 
pondents. 

JUDGMENT . — This is an appeal by the 
defendants against the decree in a suit on a 
mortgage-bond. The execution of the bond 
was admitted. The defences raised by the 
defendants were that the stipulation for com- 
pound interest was not enforcible, that it was 
penal and that certain payments made by 
them bad not been credited. 

The learned Subordinate Judge held that it 
was not necessary to take any evidenoe 
except as to the alleged payments. As these 
were r '' <^mounts the plaintiff raised no 


objection to these being credited against their 
claim. It is contended that the defendants 
should have been allowed to adduce evidenoe 
on the other issues. Referring to the defen- 
dants’ written statement it is clear that no 
evidenoe would have been admissible in 
support of their pleas. The allegations amount 
to a contention that there was a contempora- 
neous oral agreement that compound interest 
should be mentioned in the bond but that 
interest would never be claimed according to it 
and that simple interest only would be realis- 
ed. This section 92 of the Evidence Aot bars 
the defendants from proving. There is, fur- 
ther, an allegation in the plaint that, as a 
matter of fact, only simple interest was 
realised. Even if this were so, this would 
not entitle the defendants to a variation of the 
written oontraot. 

Our attention has been drawn to the oases 
of Per tap Chunder Ohose v. Mahendra Nath 
Purkait (l), a deolsion of the Judicial Commit- 
tee of the Privy Council, and Nadia Chand 
Sahi V. Birendra Chandra DtUt (2), a decision 
of a Divisional Bench ot this Court. Both 
these oases are clearly distinguishable. In the 
former it was held that there was misrepre- 
sentation ol the existing law which was suffi- 
cient to support the finding that the contract 
had been obtained fraudulently. In the second 
of these oases the question was not as to the 
effect of a written contract but as to the terms 
on which the defendant was holding the land 
after the termination of the period of the 
lease. We see no ground whatever for hold- 
ing that the stipulation for compound interest 
which is in the ordinary terms was of a penal 
nature. 

The appeal is dismissed with costs. We 
assess the hearing fee at ten gold mohurs. 

Z. K. Appeal dismissed. 

(1) 17 C. 991 (P. 0.); 16 I. A. 233; 13 Ind. Jut. 870 ; 
5 Sar. P, G. J. 444; 8 Ind. Deo. (N. S.) 733 (P. 0.). 

(2) 37 Ind, Caa. 126 ; 20 C. W. N. 1067. 
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NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Sbcond Civil Appeal No. 164 op 1923. 

February 7, 1924. 

Present : — Mr. Baker, J. 0. 

MEGHBAJ AND ophehs—Plaintipps— 
Appellants 

versus 

R AMGOP AL —Dependant— Respondent. 

O-P. Tenaneg Act U of 1930) «. 101, 8eh- lit para. 1 
~^Suit to recover possetsion by tenani^Dispossemon by 
person not claiming through landlord-- Limiiaiion, 

The wordg “ by any person •* in paragraph 1 of 
Sobednle H to the G P. Tenancy Act of 1920, have 
their ordinary meaning and are not confined to a 
person claiming under the landlord, they are wide 
enough to Inolude a trespasser. 

For the purpose of construing an Act a Oourt may 
refer to the statement of objects and reasons. 

Seth Oangabishan v. BahnuJcundg B H. L. B. 40 at 
p. 46, followed. 

Appeal from the deoree of the District 
Judge, Nimar, dated 8th January, 1923. 

Messrs. S. J9. Qokhale and K, K. Qandhi, for 
the Appellants. 

Mr. J. Sen, for the Respondent. 

JUDGMENT. —The plaintiffs sued the 
defendant to recover possession of some ab> 
solute occupancy land, alleging that in consider* 
ation of a debt due by the defendant to them 
an award was passed by the Conciliation 
Board on which a decree was obtained giving 
the plaintiffs possession of the land in suit. 
The plaintiffs took possession through the 
Court on 3rd March 1909, but were forcibly 
dispossessed in July 1919. The present was 
brought in March 1922. 

The defendant pleaded that by reason of an 
agreement between him and the plaintiffs, 
subsequent to the award, he was to get back 
the land and that a Settlement paiia was 
granted to him. 

The &rst Court, Subordinate Judge, Harda, 
passed a deoree in the plaintiffs’ favour but on 
appeal this wasrevers^ by the District Judge, 
l^mar, on the ground that the suit was barred 


by limitation by Schedule II, paragraph 1, of 
the Tenancy Act of 1920, the suit not being 
brought within two years from the date of 
dispossession. The plaintiffs make this 
second appeal. 

The learned pleader for the appellants has 
referred to a number of cases in which a 
limited meaning has been put on sections of 
the old Tenancy Act, but it is not necessary 
to go into these points for the determination 
of the present case. Rulings on other sections 
of the old Act can have no application to the 
section we are now concerned with, section 
104, read with schedule II. The whole law 
has been altered as regards limitation. 

It is contended on behalf of the appellants 
that the dispossession referred to in Sch^ule II 
must be by the landlord or by some person 
claiming under him. This was the view taken 
under the old Act but is no longer applicable. 
The wording of the second Schedule of the 
Tenancy Act paragraph 1, is : “For posses- 
sion of a holding by a person claiming to be a 
tenant from which he has been dispossessed 
or excluded from possession by any person,*' 
The wording of section 94 of the old Act of 
1898 was: The period of limitation for a 
suit instituted by a tenant other than an 
absolute ocoiipanoy tenant to recover posses- 
sion of land from which he has been ejected, 
shall be two years from the date on which he 
is ejected,” and it was held in a number of 
oases, of which the principal are Debidm Kalar 
V, Hart (1), Sonsa Chamar v. Puran Singh 
Baiput (2), and Dinabandhu y. Dukhu Mirda 

(3) , that if a tenant was excluded from 
possession by another tenant without the in- 
tervention of the landlord, the limitation of 
two years would not apply. It was to meet 
this objection that the Law has been changed, 
and this will be clear from the statement of 
objects 'and reasons presented along with 
the new Act and printed as an appendix 
to Gokhale's commentary on the Central 
Provinces Tenancy Act. For the purpose of 
constructing the Act a Court may refer to the 
statement of objects and reasons. This has 
been held in SMi Oangabishan v. Balmukund 

(4) , in which the cases quoted to the contrary 

(1) 16 0. P. L. R. 126. 

(9) 16 0. P. L. R. 146. 

(8) 1 N. L. R. 73. 

(4) 8 N.L. R. 40atp.46. 
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by tho appellants’ pleader have been oonsi< 
dored. It is quite clear from the statement 
of objeots and reasons that the Law has been 
intentionally altered in order to get over the 
ofleot of the above deoisions, for it is stated 
that it is desirable that disputes regarding the 
right to hold tenancy land should be decided 
as early as possible, whether the dispute is 
between the tenant and the landlord or 
another person, and the clause has been 
amended accordingly* 

It is clear, therefore, that’ the words “ by 
any person ” have their ordinary meaning and 
are not confined to a person claiming under 
tho landlord, and, in my opinion, they are wide 
enough to include a trespasser. That point, 
however, does not really arise in the present 
case because the defendant in this case was 
admittedly originally an absolute occupancy 
tenant of the land, and he claims to be still 
such, the effect of the award and tlie decree 
having been nullified by an agreement bet- 
ween himself and the plaintiffs. This is. 
therefore, a dispute between two persons, eacii 
claiming to he the absolute occupancy tenant 
of the land. As such, it clearly falls under the 
provisions of limitation in Schedule II of tho 
Tenancy Act and referred to in section 104 
thereof, and the suit must be brought within 
two years of the date of dispossession. Admit- 
tedly, this has not been done, as the dispossess 
sion was in July 1919 and the suit was brought 
in March 1922. The view of the lower Appel- 
late Court is, therefore, correct ; the suit is 
barred by limitation. 

The decree of the lower Appellate Courtis 
confirmed and the appeal dismissed with 
costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2294 
OF 1922. 

February 19, 1924. 

Present : — Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 

GO DR KRISHNA SARKAR and another— 
Defendants —Appellants 

versus 

NILMADHAB SAHA and others— 
Plaintiffs -Respondents. 

Bengal Tenancy Act {VIII of 1885) s. 60 {2)^Fixity 
of rent^-Presumption— Sub division oftenurCt effect of. 

The flub-divi««ion of a tenure doe4 not operote aa a 
broioh of the ooritinuity of the tenure. If the difler- 
ent parta into which the tenure ia divided are hold 
at a propDrtionate rent and the aggregate rent er[ualfl 
the original reat^, the tenure-holders are still enti- 
tled to the benefit of tho presumption arising under 
s. 50 (2) of the Bengal Tenancy Act. 

Krishna Kamini Dasi v Nil Madhub Sahat 73 Ind, 
Cas. 312 ; 33 0. L. J. 382 ; (1)23) A. 1. H. (C.) 66. 
followed. Uday Chandra Karji v. Nripndro Nara- 
yan BhuPf 1 Ind. Gas. 4 ; 36 C. 287 ; 13 W. N. 410, 
dissented from. 

Appeal against tho decree of the District 
Judge, Nadia, dated the 5th April, 1919 modi- 
fing the decree of the Revenue Officer of that 
District, dated the 14th December, 1916. 

Babu Mahendra Nath Boy^ (with him Babu 
Baranashibasi Mukerjee), for the Appellants. 

Babu Upendra Nath Bagchi, for the Res- 
pondents. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 

JUDGMENT. — The question raised in 
this appeal is whether on the facts found the 
presumption under section 50, Bengal Tenancy 
Act, ought to be raised in favour of the 
appellants. The appellants are the tenants. 
The landlords opposite party brought a suit 
under section 105, Bengal Tenancy Act for en- 
hancement of the rent of the holding in posses- 
sion of the appellants. It was found by the 
Court of first instance that the status of the 
appellants was that of tenure-holders, that 
the holding was divided into two equal halves 
between the heirs of the original tenure 
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holder, that the rent paid in respect of each 
half was proportionate and that the rent had 
heen uniform for more than 20 years. On 
these findings it was held that the presump- 
tion under section 60 ought to be raised in 
favour of the tenants that the tenancy 
existed from the time of the Permanent Settle- 
ment and the rent of it is not liable to 
enhancement. There were several other cases 
tried along with the present case and they 
were similarly decided. On appeal, the learned 
Special Judge held that as the original tenure 
was divided it amounted to creation of now 
tenancies at the time of the division. As the 
creation of new tenancies took place after the 
Permanent Settlement, the presumption 
under section 60 ought not to apply to the 
present case. There were several appeals 
against this judgment by several tenants 
affected by it. All these, including the appeal 
by the present appellants, came up for hearing 
before a Bench of this Court consisting of 
Mookerjee and Rankin JJ. It was held by 
the learned Judges that the sub division of a 
tenure does not operate as a breach of the 
continuity of the tenure, if the different parts 
into which the tenure is divided are held at 
a proportionate rent and the aggregate rent 
equals the original rent, the tenure-holder is 
entitled to the henefft of the presumption under 
section 60, clause (2), Bengal Tenancy Act. 
The appeal by the present appellant, however, 
could not be proceeded with because a formal 
defect was discovered which necessitated the 
dismissal of the appeal. It appears that be- 
fore the filing of the appeal to this Court the 
appellants had submitted an application for 
review before the learned Special Judge. 
That review was partially granted and the 
judgment and decree previously passed by the 
learned Judge were modified. It was, there- 
fore, held that the appeal by the present 
appellants was incompetent inasmuch as the 
decree from which that appeal was preferred 
was subsequently vacated and a new decree 
substituted in its place. The decision of this 
Court in this matter is to be found in Hara 
Kumar Mitter v. Murari Mohan Bose (1), The 
appellants, therefore, preferred another appeal 
(which is the present appeal) against the 
decree as made after review. The same ques- 
tion is raised in the present appeal as was 
raised in the appeal to which we have referred 


and the decision of which is to be found in 
Krishna Kamini Dasi v. Nil Madhuh Saha (2). 
The point which has been raised in this 
appeal has been set at rest by the decision 
referred to above. But it is urged by the 
learned Vakil who appears on behalf of the 
minors that this deoision being in direct con- 
flict with the decision in the case of Uday 
Chandra Karji v. Nripendro Narayan Bhup (3), 
the question should be referred to a Full 
Bench, considering how the latter case has 
been dealt with since the decision was pro- 
nounced. We do not think that the course 
suggested is necessary. The decision in the 
case of Uday Chandra Kharji v. Nriperdro 
Narayan Bhup (3) has never been followed. 
An attempt was made to distinguish it in all 
subsequent oases until we come to the case of 
Chandra Kant Chukramrty v. Bam Krishna 
Mahalnabis (4) when its correctness was 
doubted ; and in the case of Krishna Kamini 
Dassi V* Nil Madhuh Saha (2) it has been ex- 
pressly dissented from. One ground for 
questioning the correctness of this decision is 
that it has not taken note of the state of the 
law previous to the passing of the Bengal 
Tenancy Act and the arguments that as that 
law was in conformity with the view taken in 
the case of Krishna Kamini v. Nil Madhuh (2) 
and as it was not expressly abrogated by the 
Legislature it must be taken to be un- 
affected by the Bengal Tenancy Act. The 
ommision to take note of the pre-existing 
law has very much weakened the authority 
of Udoy GhandraKarji v. Nripendro Narayan 
Bhup (3). We think that the case was not 
correctly decided and we prefer to follow the 
decision in Krishna Kamini v. Nilmadhub (2). 

We are further asked by the learned Vakil 
for the respondent to send this case back to the 
Special Judge for trial of the question as to 
whether the landlords have been able success- 
fully to rebut the presumption under section 60, 
Bengal Tenancy Act. We find that the only 
ground raised in order to meet the contention 
of the tenants that they were entitled to 
the benefit of the presumption under sec- 
tion 60, Bengal Tenancy Act was that the 

(1) 6J Ind. Caa. 1003; 36 0. L. J. 184; (1022) A. i; 
B. (0) 572. 

(2) 73 Ind. Caa. 312; 36 0. LI. J. 382; (1923) A.LR. 
(C) 66. 

(3) 1 Ind. Gas. 4 ; 36 0. 287 ; 18 0. W. N. 410. 

(4) 36 Ind. Caa. 7 o7;24 0. L. J. 275; 20 0. W. N. 

1002. 
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feenanoy was sub-divided after the Perman- 
ent Settlement and, therefore, the presump- 
tion under that section could not anse. No 
other ground was raised and we do not think 
that any useful purpose will be served by 
sending the case back to the lower Appellate 
Court. 

The result it that this appeal is allowed, 
the decree of the lower Appellate Court set 
aside and that of the Settlement Officer 
restored with costs. The appellants are enti- 
tled to their costs in this Court as also in the 
Court of Appeal below. They are also entitled 
to their costs of the review application before 
the learned Special Judge. We assess the 
hearing fee in this Court at one gold mohur. 

z. K. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Civil Revision No. 163-B of 1923. 

February 16, 1924, 

Pfeseni : — Mr. Hallifax, A. J. C, 
*RAMJI PATEL— Applicant 
versus 

KABKAJI— Non-applicant. 

Civil Procedure Code {Act V oj 1908) 0. XXI, rr, 68, 
90’^ Execution of decreeSale proclamation, publica- 
tion of, less than thirty days before sale-- Irregularity 
—Substantial injury, proof of. 

The mere fact that a sale proclamation isi publish, 
ed less than thirty days before the date of the sale is 
a mere irregularity which does not vitiate the sale in 
the absence of proof that substantial injury has been 
caused to the judgment-debtor as a result of the ir- 
regularity. 

Qanga Prasad Rai v. Jag Lai Rai, 11 A. 333 ; A. 
W. N. (188.)) ; 115 ; 13 Jnd. Jur. 471 ; G Iiid. Deo. 
(N. S.) G40» referred to. 

Application for revision against the decree 
'of the Additional District Judge, Akola, dated 
the 24th August 1923. 

Mr. y, B, Pandit^ for the Applicant. 

Mr, 7. Bose^ for the Non-applicant, 


ORDER. — The learned Counsel for the 
applicant has pointed out that the lower Ap- 
pellate Court was wrong in thinking that the 
date of the posting of the proclamation of sale 
in the Court-house of the Judge who ordered 
the sale was the 5th of March 1921. From 
the endorsement on the proclamation it 
appears that it was published in the village 
where the property is situated on that date, 
but was not posted in the Court-house till the 
9th of March 1921. The sale was held on 
the 7th of April 1921, twenty- nine days later, 
that is, one day less than the period prescribed 
by r. 68 of O. XXI. 

That matter appears to me merely to be 
one more material irregularity, which has to 
be put to the same test as that to which the 
others have already been put. The judgment 
of Edge, C. J., in Oanya Prasad Bai v. Jag Lai 
Bai, (1) is cited as authority for the proposi- 
tion that that particular irregularity or illega. 
lity is sufficient of itself to vitiate a sale, which 
must be set aside when it has occurred even 
though no substantial injury has been caused. 
With all respect, I prefer the contrary opinion 
expressed by Brodhurst, J. , in the same case, 
and it is obvious that it made no difference 
in this case to anybody whether the sale 
was 'held on the twenty- ninth day after 
the posting of the proclamation or on the 
thirtioib. 

Even, however, if the test of “ substantial 
injury ” is not to be applied to such a saU under 
r. 90 of O. XXI in execution proceedings or in 
an appeal, it must certainly be applied under 
section 115 in proceedings in revision. The 
permissive form of words used in that section 
would otherwise be futile. Even, therefore, if 
the refusal of the lower Appellate Court to set 
aside the sale was directly illegal, it could not 
be disturbed in revision unless further cause 
were shown, such as, that it caused injustice 
or hardship. 

I cannot find any reason also for differ- 
ing from the finding of the learned Additional 
District Judge to the effect that there was no 
injury of any degree caused to the applicant 
by the other irregularities that took place and 
that no higher price would have been obtained 
for the property if they had not taken place. 

(1) 11 A. 333 ; 9 A. W. N. (1889) 115 ; 13 Ind. Jup^ 
471 ; 6 Ini. Deo. (N.a) 640. 
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Tho application for revision is accordingly 
rejected. The applicant must pay all the 
costs, in which the pleader s fee will be 
twenty rupees. 

z. E. Application rejected. 


CALCUTTA HIGH COURT. 

Civil Bule no. 29 of 1924. 

February 18, 1924. 

Present : — Mr. Justice Suhrawardy 
and Mr. Justice Ghotzner. 

SARADA SUNDARl BASU -Defendant 
—Petitioner 

versus 

AKRAMANNE33A KHATUN and others 
—Plaintiffs— Opposite Parties. 

Suits Valuation dct (VI£ of 1887), a. S^^Oourt* 
Fees Act {VII of 1870), a, 7 {ix)^Bciletnption suit^ 
Jurisdiction^ valuation for purposes of. 

Prima fade it the plaintiff’ s< olaiin which deter- 
mines jurisdiction, and the^ juri.^diction continues 
whatever tho event unless a different principle comes 
into operation to prevent such a result or to make the 
proceedings from tho first abortive, [p. 71J, col. l.J 

Section 8 of tho Suita Valuation Act does not cover 
redemption suits, so that in such a case valuation for 
tho purpose of jurisdiolion does not necessarily follow 
the valuation for the purpose of Court-feos. [p. 718, 
col. 1.] 

Tho valuation of a suit for redemption for the pur- 
pose of jurisdiction depends not on the amount assur> 
ud but on tho amouii t ultimately found to be duo. 
[p. 718, col. 2.] 

Case-law discussed. 

Bale against tbs order of tho Sab-Judge, 
2nd Court, Baokergunge, dated the 17 th Sep- 
tember 1923, in MisooHaneouB Appeal No. 142 
of 1922, against the deoision of tho Munsif, 7th 
Court, Barisal, in Title Suit No. 621 of 1920, 
dated the 25th April 1922. 

Baba Suresh Chandra Talukdar, for the 
Petdtioner. 

Babu Abinash Chandra Gtiha, for the 
Opifosite Patties. 


JUDGMENT .—This Rule was obbaintd 
on grounds Nos. 4 and 6 of bho p3bibioa which 
are as follows:— 

For bhab on a valid and correct consbruc*^ 
bioQ of law on the subject the learned 3ub- 
ordinate Judge ought bo have held bhab the 
suit was beyond the pecuniary jurisdiction of 
the learned Munsif. 

“ For that the learned Munsif having 
heard all tho evidence and arrived at his own 
finding thereon, the learned Subordinate 
Judge has erred in law and acted without 
jurisdiction in not expressing his definite con* 
elusions thereupon.” 

The suit was one for redemption and the 
Munsif before whom it was instituted pro- 
ceeded by way of a preliminary issue to 
decide the question whether ho had the 
pecuniary jurisdiction to try it. Evidence was 
led on both sides and upon it he came to the 
conclusion that the debt due by plaintiff to 
defendant was over Rs. 1,000 and that, oonse* 
quently, the suit was beyond his jurisdiction. 
He accordingly returned the plaint for pre* 
sentation to the proper Court. Plaintiffs ap- 
pealed and the learned Subordinate Judge 
reversed the order and remitted the ease to 
the lower Court for trial on the merits. 

He pointed out that a redemption suit 
comes under section 7, clause IX of the Court- 
Fees Act and the plaint has to bo stamped 
with Court-fees payable on the principal sum 
assured. But section 8 of the Suits Valuation 
Act does not oover redemption suits, so that 
valuation for the purpose of jurisdiction does 
nob necessarily follow valuation for the pur- 
pose of Court-feos. The Allahabad and 
Madras High Courts say 'that section 8 does 
not lay down either that the valuation for the 
purpose of jurisdiction must necessarily be 
different from that for»the purpose of Court- 
fees. 

Tho learned Judge further observed that ho 
saw no practical difficulty from O. XXXiV, 
rr. 7 and 8 of the Code of Civil Procedure 
because the Court would not direct the plaint- 
iffs to pay a certain sum bub only direct that if 
a certain sum was paid within a coiUuji l>lme 
plaintiffs would have a certain relief iu respect 
of the mortgaged property, and if they failed 
they would be debarred from getting it iu 

V 
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future. If no payment were made the mort- 
gagee would be entitled to ask for the sale of 
the property but that would be no part of the 
deoree though it oould follow from the decree 
inoidentally. 

The learned Judge then proceeded to make 
some observations on the evidence recorded 
by the Munsif, adversely criticising his find- 
ings though not definitely disagreeing with 
them. 

The learned Vakil who has appeared in 
support of the Buie urges that the procedure 
adopted by the Court of Appeal below was 
erroneous and that the learnnd Judge should 
have come to a definite finding on the evi- 
dence. 

As r^ards the second contention, we are 
of opinion that though the learned Judge may 
possibly have carried his criticisms a little too 
far it was not his intention to consider the 
evidence except from the point of view of the 
Munsif *s jurisdiction and he was careful to 
guard against the imputation of having pre- 
judged the case by saying : “it is not my in- 
tention to thrust my views upon the Court 
which would have to try the case and the 
Court should try it uninfluenced by my ob- 
servations.” 

We think, however, that as the facts stand, 
the learned Judge was in error in remitting 
the case to the Munsif for trial on the 
merits. 

He has relied on the case of Kedar Singh v. 
Matabadal Singh (1), which follows earlier oases 
of that Court, as an authority for the proposi- 
tion that the value for purposes of jurisdiction 
of a suit for redemption of a mortgage is the 
amount of the principal mortgage-money and 
not the value of the property mortgaged and 
that the law has not been affected by the 
passing of Act VII of 1887, section 8. 

That view was also taken by the Madras 
High Court in the case of Jcdlaldeen v« Vijaya- 
iwami (2). 

It is said in these oases that section 8 of 
the suits Valuation Act does not cover re- 
demption suits so that valuation for the pur- 

(1) 1 Ind. Cas. 703; 31 A. U) A. \V. (1908) 276 ; 5 
A. L. J. 713. 

(2) 28 Ind. Cas. 629, 39 117, 29 M. L. J. 119; 

(1916) M N. 239. 


pose of jurisdiction does not necessarily follow 
valuation for the purpose of Court-fees nor 
will valuation for the purpose of jurisdiction 
necessarily be different from that for the 
purpose of Court-fees. Therefore, the law as 
laid down in the earlier cases is unaffected by 
the Suits Valuation Act. 

With great respect to the learned Judges 
who decided these cases, wo cannot but feel 
considerable doubt as to the correctness of 
these decisions. If the Legislature had not 
contemplated a change in the law it is not 
easy to understand why redemption suits 
should have been expressly excluded from » the 
operation of section 8 of the Suits Valuation 
Act. The section does not say that the value 
determinable for the purpose of jurisdiction is 
the value determinable for the purpose of the 
initial paymontof Court-fees. We are, therefore, 
inclined to the view that jurisdiction will 
depend not on the amount assured but on the 
amount ultimately found to be duo. 

Our attention was drawn to the case of 
Bameswar Mahton V. l)du Mahton (3), where it 
was held that in a suit for possesssion with 
mesne profits the Munsif had jurisdiction to 
ascertain the mesne profits and to give effect 
to the order made in the decree notwithstand- 
ing that the amount of such mesne profits when 
added to the value of the suit might como to a 
sum in excess of the hearing jurisdiction of his 
Court. 

That case was considered and distinguished 
in Golap S%ngh v. Indra Kumar Hajra (4). At 
p. 377 it was pointed out that “the amount of 
mesne profits for which the Munsif made a 
decree had accrued entirely after the institution 
of the suit and depended upon the length of time 
during which the defendant might manage to 
keep the plaintiff out of possession in spite of 
the decree in his favour,” 

The decision on principle too which had 
been doubted in Ijjatulla v. Chandra Mohan 
Banerjee 16), was disapproved. 

It is also pointed out (atp. 374) that the 
provision of the Suits Valuation Act only shows 
that for purposes of jurisdiction the value of 

(3) 21 0. 550 ; 10 Ind. Doc. (N. S.) 907. 

(4) Ind. Caa. 86 ; 9 0. L. J. 367; 13 0. W. N. 493 ; 5 
51. L. T. 360; 951 ; G C. L. J. 255 ; 11 0. W. N. 1133. 

(6) 31 C. 
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the suit must be taken to be determined by the 
value determinable for the oompletion of 
Court-fees. But this does not conclude the 
question whether a Court of restricted pecuni- 
ary jurisdiotien is competent to make a decree 
in a suit for accounts valued at less than 
Bs. 1,000 for an amount in excess of 
Bs. 1.000 which is the pecuniary limit of its 
jurisdiction. 

It may be conceded that a suit should be 
instituted in the Court cf the lowest tirade 
competent to try it (section 15, Code of Civil 
Procedure). Competency means jurisdiction 
and the competency of a Court depends upon 
the nature of the suit and upon its own pecuni- 
ary jurisdiction. That jurisdiction must be 
determined with reference to the various 
Acts constituting the Courts and the question 
of valuation by reference to the Court-Fees and 
Suits Valuation Act. 

The jurisdiction of the Munsif here is limit- 
ed to the trial of suits the value of which does 
not exceed Bs. 1,000. Now, priria facie it is 
the plaintiff’s claim which determines jurisdic- 
tion and the jurisdiction continues whatever 
the event unless a different principle comes 
into operation to prevent such a result or to 
make the proceedings from the hrst abortive. 
It is precisely such a contingency which has 
arisen in the present case. The evidence record- 
ed by the learned Munsif satisfied him that 
the debt due by the plaintiffs on the bond was 
more than Bs. 1,000. He, therefore, held that 
the suit was beyond his pecuniary jurisdiction. 
In our judgment that view was correct both 
in law and on principle. 

We are further of opinion that the learned 
Judge has failed to appreciate the mandatory 
effect of O. XXXIV, rr. 7 and 8. The Court 
must declare the amount due at the date of the 
decree and direct its payment within a certain 
time. If the money is not paid, the Court 
must, on defendant’s application under r. 8 
(4), pass a decree for the sale of the property. 
It is difficult to understand, therefore, how 
such an order would **be no part of the 
decree, though it would follow from the decree 
incidentally.” 

The substance of the matter is that if the 
Court has no jurisdiction to try the suit, it has 
no jurisdiction to make the decree. As ex- 
plained in Qolap Singh* 9 Otisc (4), cited above, at 


page 375: “if a Court of limited pecuniary 
jurisdiction took cognizance of a suit in which 
the sum claimed was larger than the amount 
over which the Court had jurisdiction and 
judgment it might give would be void.” 

The result, therefore, is that the rule is made 
absolute with costis two gold mohurs and the 
order of the lower Appellate Court discharged. 
The plaint will be returned to the plaintiff for 
presentation to a Court of competent juris- 
diction. 

K. Hale made absolute. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 388 
OF 1921. 

August 15, 1923. 

Present : — Mr. Justice Jwala Prasad, and 
Mr. Justice Boss. 

RAM FARGA8H SINGH— Plaintiff- 
Appellant 

versus 

Musammat DilAN BlBI iiND others 
Defendants— Respondents. 

Hindtc l.aWf dejiniimi and a ppiicabtlily of ^Danc- 
ing girls and prustituUSt whether rccognimd^Law ajr 
Mitakshara — {Succession’-- DaughUr—Un^ 
chastity^ whethe r ground for excluston-- Joint fa mily^ 
Conversion of one vtember— Separation — FresiivipUon 
^lie^univn— Burden cf procf—Casie Disabilities Llc^ 
moval Act (XXI of 1860), effect of» 

Tho Uiudu Law, as now uudorsiood, is the law of 
the Srutis aud Smrities including tho rocognised cus- 
toms as administered and interpreted in the light of 
judicial decisions, and this law is applicable to all 
l)8rsons in India who have not adopted some other 
personal laws of their own. [p. 757, col. 2.J 

Ihc Hindu Law applies not only to the Aryan set- 
tler?. in India and such aboriginal moos as have boon 
completely absorbed in tho Aryan community, but 
also to tho descendants of the original tribes who 
more or less avoided complete conversion to tho 
Brahminioal religion, [p. 70'J, cols. 1 aud 2.j 

'1 he class of dancing girls and prostitutes have been 
recognised ab a cable among the Hindus, like the four 
castes, either as a separate tiftU oastr' as included 
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iu the residuary caste of Sudras. They aud their pa- 
rents, the Naiks, are, therefore, governed in jnalters 
of suoeosaion by tho rules laid down in the Mibak- 
shara. [p. 76'J, ool. l.J 

Under the Mibakshara Law an unchaste or immo- 
ral daughter is not excluded from succession. By tho 
Caste Disabilities Komoval Act tho Legislature has 
virtually sot aside tho provisions of the Hindu Law 
which penalise the renunciation of a religion or exclu- 
sion from caste, [p. 761, ool. 2.J 

Therefore,^ a convert from Hinduism or an oubcasto 
retains his right of inheritance under tho Hindu Law 
whether the right accrues before or after his conver- 
sion to another religion or exclusion from oasic. 
Where one member of a joint Hindu family is 
converted to Islam, there is a disruption of tho entire 
joint family, aud all the members must be deemed 
to be separate unless their re-union is established the 
omis of which lies upon the person who asserts it. 
It depends upon the circumstances of each case, 
however, what amount of evidonoo is rociuired to dis- 
charge this onu8» tp. 762, coL 2.] 

Texts aud authorities cited and discussed. 

Appeal from a deoision oi the Judioial Com- 
missioner, Chota Nagpure, dated the 28th 
June 1920, affirming a decision of the Special 
Subordinate Judge, Palamau, dated the 29th 
November 1918. 

Messrs. K, P. Jayaswal, Bai Gurusaran Pd, 
and Janak Kuliore^ for the Appellant. 

Messrs. Manohar Lai and N. A. Prasad 11^ 
for the Bespondents. 

JUDGMENT. 

Jwala Prasad, J. — This second appeal 
raises very important questions of law, in 
order to appreciate which, tho facts need be 
stated at some length. 

The plaintiff Bam Porgash Singh alias Jang 
Bahadur Singh is tho appellant. He is the 
fourth in descent from Bhola Ram, brother of 
Kishun Dayal Kishun Dayal had three 
daughters and three sons, Lalji, Beni Bam and 
Bagho. Lalji became a Muhammadan. His 
son is Kapil Ram and grandson-Ghanchal. Beni 
Earn died in 1907 leaving two daughters Bliag- 
wari Bibi Tewaif (died in 1908) and Dhan Bibi 
Tewaif, defendant No. 1. Defendant No. 3 
Kawal is a minor son of Dhan Bibi. Brij 
Bebari Ram, defendant No. 2, is son of Ragho. 
The other members of the family given 
in the genealogy attached to the judgments 
of bojlib the Courts below need not bo men- 
tion^ Purpose of this appeal. 


The plaintiil's ease is that by custom of the 
family, which is known as the " family of 
Naiks/* tho male members and the Gotias of 
the family carry on the ooouption of singing 
and dancing and so do generally the daughters 
and frequently tho females, who adopt the 
profession of Tewaif, embrace tho Muham- 
madan religion and the children born in tho 
state of prostitution live with there “Hindu 
father and brother as Hindus ; that by the 
custom and usage prevailing amongst the Naik 
sect, specially in the family of the parties to 
the suit, from time immemorial which has 
the elf cot of law, when a father dies his estate 
is equally divided among his sons and 
daughters and no distinction of males and 
females is made with respect to his inheritance 
and succession; that the daughters are entitl- 
ed to get inheritance as sons irrespective of 
what religion they follow and aro fully entitl- 
ed to enjoy and transfer tho property inherited 
by them like males; that when a father dies 
leaving only daughters aud no sons, his 
daughters equally inherit his estate whether 
they be followers of Hindu or Muhammadan 
religion and the agnates do not got any share 
so long as the daughters are alive ; that the 
widow inherits tho estate of her husband only 
when he has not left any son or daughter and 
so long as there is a son or daughter living tho 
widow does not inherit ; that if a Tewaif, 
before inheriting the property, marries in 
Nikah form a man of any religion she 
is deprived of the inheritance ; that this 
custom and usage of the daughters succeed- 
ing equally and in the same way as the 
sous is based upon the fact that the daugh- 
ters give their parents the earnings of their 
profession wherewith thoir fathers and 
brothers purchase property and consequently 
on tho death of the fathers and brothers, the 
daughters with whose earnings tho property is 
purchased inherit tho same, and that their 
following any other religion does not deprive 
them of the inheritance of the property of 
their parent’s family. 

The plaintiff alleges that the aforesaid 
custom aud usage which is the Kulaohar of 
the Naiks sect, and of tho family of the parties 
in this case, is in vogue from time immemorial 
and is just and reasonable and has always 
been acted upon ; that according to the afore- 
said Kulaohar defendant No. 1 Dhan Bibi 
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and her sister Musammat Bhagwari Bibi in- 
herited the entire estate of their father Beni 
Ram (who died in 1907) in the Districts of 
Palamau and Gaya and on the death of Mu- 
sammat Bhagwari Bibi in 1908, Musammat 
Dhan Bibi and Bhikhan Ram, sou of lihag- 
wari Bibi, inherited the entire estate in equal 
shares and are in possession thereof; that after 
the death of Beni Ram (in 1907) defendant 
No. 1 and Bliagwari Bibi applied for the 
mutation of their names with respect to the 
estate of Beni Ram ; that the defendant No. 2 
Brij Behari, nephew of Beni Ram, objected to 
this, and applied for the mutation of his own 
name on the ground that Beni Ram and him* 
self were members of a joint Mitakshara 
family and that tlie former died while in 
a state of jointness leaving defendant No. 2 
as the sole surviving member and 
consequently he succeeded to the entire 
estate by right of survivorship ; that in 
in order to meet the expenses of the mutation 
case the defendant No. 1 borrowed Rs. 1,200 
in cash from the plaintiff and executed a 
registered zarpeshgi deed, dated the 16th 
November 1907, in favour of the plaintiff 
with roRpeeb to the mamas contained in sche- 
dule A to the plaint, and pub him in posses- 
sion thereof; that on the 18bh December 1907, 
the mutation case was decided against defend- 
ant No. 1 and in favour of defendant No. 2 
whose name was accordingly recorded in the 
Government Register with respect to the 
estate oi Beni Ram, deceased ; that against the 
decision of the Deputy Collector, the defend- 
ant No. 1 and Musammat Bhagwari Bibi 
preferred an appeal. Bhagwari Bibi died 
during the pendency of the appeal, and the 
defendant No. 2 having l>eeu won over by 
defendant No. 1 withdrew the appeal, and 
hence the decision of the original Court was 
confirmed on tlie 31st July 1908, on the 
strength whereof tiie defendants 1 and 2 in 
collusion with each other dispossessed the 
plaintiff of the zarpeshgi propcibas on 10th 
Pous 1315 and the delciidant No. 1 took pos- 
session thereof ; tlmt the plaintil'f commenced 
an action against the defendants to einorco his 
mortgage by hling suit No. 45 of 1911 against 
defendants Nos. 1 and 2 in the Court of the 
Deputy Commissioner of Palamau vested 
with the power of Subordinate Judge, which 
on transfer to the Subordinate Judge was 
numbered 8 of 1912 and was disposed of by 


him on the 4th March 1913 bub the Subordi- 
nate Judge granted to the plaintiff only a 
money-decree for Rs. 2,328 against defendant 
No. 1 inasmuch as ho felt difficulties in dippos- 
ing of the question raised by the defendants 
with regard to the rules of succession govern- 
ing the Naiks sect and left the title of defend- 
ant No. 1 to the sarpeshgi properties open 
and undetermined. 

Then the plaintiff levied execution (No. 4 of 
1915) of his money decree and sought to attach 
and sell the zarpesligi properties which, upon 
the claim preferred by the defndants Nos. 1 
and 2, (Dhan Bibi and Brij Behari) were 
released from attachment and sale by the order 
of the Court passed on the 19th August, 1915. 

In short, the plaintiff’s case is that the pro- 
perties in dispute belonged to defendant No. 1 
as her parental estate and are in her possession, 
and that defendant No. 2 has nothing to do 
with the same, and his claim that the entire 
estate of Beni Ram devolved on him, under 
the rule of survivorship, is false. 

Upon these allegations, the plaintiff brought 
the present action stating that the cause of ac- 
tion arose on the lObh Pous 1315 when he was 
dispossessed, and on the 9th August 1915 when 
the claim case of defendants Nos. 1 and 2 was 
decided, and ho wants a declaration that the 
I)ropertie8 in dispute belong to ^pfendant No. 1 
and that she is in possession thereof and the 
defendants 2 and 3 have nothing to do with 
the same and that the said properties are li- 
able to be sold and attached in execution of 
the plaintiff’s money decree. 

Defendant No. 1 has not entered appearance. 
Defendants 2 and 3 have hied separate writ- 
ten statements, but the grounds taken in the 
written statements are viutatis mutandis the 
same. They deny the several customs or Eula^ 
char allged in the plaint as prevailing inthe sect 
of Naiks or the family of the parties, or that 
the said custom governs them. They assert 
that the Naiks who live and die as Hindus are 
governed by the ordinary Mitakshara Law 
of inheritance and the females do not succeed 
in the presence of males and when they do 
succeed in the case of a separate family they 
acquire a limited interest as in the case of a 
family governed by the Mitakshara Law 
and never take an absolute inheritance as is 
alleged by the plaintiff ; that P was 
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a Hindu and died while joint in estate with 
defendant No. 2, his brother's son, and on the 
death of Boni Ram, the properties devolved 
upon dofondant No. 2 by right of survivorship, 
that Bhagwari Bibi and Dhan Bibi became 
To waifs during the lifetime of their father 
Beni Ram and embraced the Muhammadan 
religion ; that they wore, therefore, excluded 
from inheritance; that Boni Ram left a widow 
Misran Kuer ; that Dhan Bibi never held 
possession of the disputed properties; that the 
zarpeshgi deed set up by the plaint! If was with- 
out consideration. They also disputed the 
correctness of the genealogy attached to the 
plaint, but gave no fresh genealogy nor any 
evidence showing the inaccuracy of the plaint- 
iff s genealogy. The Court below has attach-^ 
ed to its judgment a family tree basod upon 
the plaint and amplified from the ovidonoe. 

We are concerned only with issues Nos. 4 
and 7 and the consequential issue No. 8 
which relates to what relief the plaintiff is 
entitled to. The other issues have been set 
at rest by the findings of the Court below. 
Issues Nos. 4 and 7 are as follows ; — 

“4. Are the parties to the suit governed by 
the ordinary rule of Mitakshara or is there 
any special custom of daughter’s succession as 
alleged by the plaintiff ?’* 

*‘7. Has defendant No. 1 any title to or 
possession over any of the properties men- 
tioned in the schedule to the plaint *?” 

Both the Courts below decided these issues 
against the plaintiff. They held that the plaint- 
iff failed to establish the Kulachar or the 
special customs and usages set up by him as 
governing the family in question in matters of 
succession and inheritance ; that the family is 
governed by the Hindu Law ; that Beni Ram 
and his nephew Brij Behari were members of 
a joint Mitakshara family and that Beni Ram 
died while in a state of joint ness and Brij 
Behari, defendant No. 2, succeeded to the pro- 
perties in question by right of survivorship 
under the Mitakshara Law and that the daugh- 
ters of Beni Ram, Bliagawari Bibi and Dhan 
Bibi (defendant No. 1) became Tewaifs (dancing 
girls and prostitutes) and embraced Muham- 
madanism during the lifetime of Beni Ram 
and they did not inherit the properties in dis- 
pate which were ancestral properties of Beni 
Bam. , *^hese findings the Courts below 


held that the plaintiff failed to prove that 
defendant No. 1 had any title to the properties 
in dispute and accordingly dismissed the suit. 
The plaintiff has come to this Court in second 
appeal. 

Mr. Jayeswal on behalf of the plaintiff con- 
tends that the finding of the Court below that 
the plaintiff failed to establish the custom set 
up by him has been vitiated by reason of its 
not having considered the effect of some im- 
portant evidence. In particular, our attention 
has been drawn to Exhibit 7, deposition of 
Bhairo Naik, dated the 19bh June, 1876. 

This document has been referred to in the 
judgment of the Subordinate Judge who dis- 
poses of it in the following words : — 

“ In proof of this custom the plaintiff also 
relies upon a deposition (Exhibit 7) 
of one Bhairo Ram recorded in Urdu on 
19th Juno 1876. Defendants strongly 
deny that this person Bhairo Ram was 
an ancestor of their family and that his 
statement could not be binding upon 
them. The passage relied upon in this 
document runs as^ 

‘ ham logon ke jaidad main Tewaif ka hissa 
barrahar hota hai/ 

** It is difficult to see what the statement 
actually signifies. The defence reads 
this as alluding to their professional 
earnings and not to any inheritance of 
the kind now in dispute. In my opim 
ion this statement is not binding upon 
the defendants and cannot be of any 
avail to plaintiff in proving the alleged 
custom." 

The words quoted above are the very last 
words in the deposition and are wholly un- 
connected with the tenor of the deposition in 
the preceding portion of it, and there is 
nothing in the context to amplify or explain 
them. The words are in themselves vague 
and not sufficient to establish any custom. 
Even if they refer to any custom, there is 
nothing to show that the deposition is with 
respect to the custom of the family in ques- 
tion, inasmuch as the parties in that case 
have not been connected with those in the 
present case. There is also nothing to show 
that the aforesaid passage in the deposition 
was referred to or relied upon by the appellant 
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in the Court below. There is no affidavit to 
the effect that it was referred to in the argu- 
ment in appeal before the learned Judicial 
Commissioner, Ground No. 19 which relates 
to this point does not state that the aforesaid 
passage was relied upon in argument before 
the Judicial Commissioner. It is possible that 
after the remark of the Subordinate Judge 
with regard to the passage in question refer- 
red to above, it was not thought worth while 
to refer to it again before the learned Judicial 
Commissioner. I do not think that the omis- 
sion to consider this document vitiates the 
finding of the learned Judicial Commissioner 
Both the Courts below have referred to in- 
stances disproving the alleged custom and 
they seem to have arrived at their finding 
upon an appreciation of all the evidence — oral 
and documentary— bearing upon the point. 
The evidence is ample in favour of the view 
taken by them. Therefore, wo cannot inter- 
fere with this finding in tins case. 

The plaintiff's case is entirely based upon 
the custom set up in the plaint for a decla- 
ration of the title of defendant No. 1 to the 
properties in suit. The Courts below have 
held that defendant No. 1 never possessed the 
properties in question and that after the 
death of her father Beni Bam the properties 
came to be in possession of defendant No. 2 
Brij Behari, his nephew. This finding is sup- 
ported by the decision of the Land Registra- 
tion Deputy Collector, dated the Slst July, 
1908, which was upheld in appeal (Exhibits 3 
and 4), and the name of Brij Behari, defen- 
dant No. 2, was recorded in the CoUectorate 
Eegister D. This is also supported by the 
decision of the Execution Court, dated the 
19th August 1915, upholding the claim of 
defendant No. 2 on the ground of his posses- 
sion and releasing the same from attachment 
for satisfaction of the money-decree of the 
plaintiff. The finally published Eeoord of 
Eights, also supports the possession of defen- 
dants 2 and 3. 

Therefore, the plaintiff must show how the 
defendant No. 1 acquired title to the proper- 
ties. In order to prove her title the plaintiff 
sets up special customs in the plaint by which 
he says that she inherited the properties of 
her father. He has failed to establish those 
customs. He does not say in the plaint that 
I 0^96 


she succeeded to the properties by any otheir 
rule or law. 

Mr. Jayaswal does not rely upon the state- 
ments made in the body of the plaint, but in 
the pedigree attached to it and says that upon 
the pedigree Beni Earn could not be a Hindu. 
For this contention he carries us a degree 
above Jaimangal Bam, grandfather of Kishun 
Earn, mentioned as the starting ancestor in the 
pedigree attached to the judgment of the 
learned Judicial Commissioner. Mr. Jayaswal 
says that Jaimangal’s mother is mentioned in 
the genealogical tree of the plaint to be Bai 
KuerTewaih and that the word “ Tewaif " 
connotes that she must have been a Muham- 
madan and hence her son Jaimangal could not 
be a Hindu by birth and so also Beni Ram, 
grandson of Jaimangal. Therefore, Mr. Jayas- 
wal contends that succession to the estate of 
Beni Ram should not be governed by the 
Hindu Law. 

The genealogical tree attached to the plaint 
does not expressly describe the mother of 
Jaimangal as a Muhammadan, nor does the 
plaint state that, Mr. Jayaswal says that the 
appellation ** Tewaif " must necessarily imply 
J;hat she bad become a Muhammadan. 
In paragraph 3 of the plaint it is simply stated 
that ‘'frequently the females who adopt the 
profession of Tewaifs embrace the Moham- 
madan religion and the children born in the 
state of prostitution live with their Hindu 
fathers and brothers as Hindus.” The word 
used in the plaint is “aisar” (which means 
‘often'), and not (which means ‘al- 
ways' or ‘invariably’). The above passage is a 
free translation of the plaint, and not a literal 
one. It omits the word ‘ aur * (and) which 
occurs between the word “Tewaifs” (who carry 
on the profession of singing and dancing) and 
those of them who embrace the Muhammadan 
religion.” The vernacular passage makes it 
clear that “Tewaif” does not necessarily imply 
embracing the Muhammadan religion, but that 
some of the Tewaifs do embrace that reli- 
f,^ion. 

The written statement also does not admit 
that a Tewaif is necessarily a Muhammadan. 
Paragraph 13 of the written statement 
implies that in order to be a Muhammadan a 
Tewaif has to be converted to that religion. 
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Beliaaoe has been plaoed upon the follow- 
ing passage in the judgment of the learned 
Judicial Commissioner : — 

nor is the evidence very satisfactory 
that all the daughters of Jaimaugal 
Bam and Kishun Dayal had marricil 
before the death of their father and 
some of them must have been Tewaifs 
as they had Muhammadan names.'’ 

This does not mean that all Tewaifs 
are Muhammadan, but that the Muhammadan 
names indicate that they must have carried 
on the profession of Tewaifs, that lis, of 
dancing and singing. Such a proposition as is 
stated by Mr. Jayaswal that Beni Bam and 
his grandfather Jaimaugal Bam must have 
been Muhammadans as they were born of a 
Muhammadan mother Bai Kuer Tewaif is of 
so great an importance in determining the sta- 
tus of Beni Bam and the law of succession 
applicable to him, that it could not have been 
lost sight of and omitted from the plaint. It 
was not only important but essential and is 
expressly required by the rules of pleading to 
be clearly and distinctly stated. Far from 
stating that Beni Bam was a Muhammadan, 
the aforesaid passage implies that even when 
the Tewaifs of the family embrace the Muham-» 
madan religion, their children born in the state 
of prostitution live with their Hindu fathers 
and brothers as Hindus. 

Now, assuming for the sake of argument 
that the word “Tewaif” necessarily implies 
conversion to Muhammadanism, there is no- 
thing to show when the mother of Jaimaugal 
became a Tewaif. It may be that she adopted 
the profession of Tewaif, that is, of singing and 
dancing, after the birth of Jaimaugal. In that 
case, Jaimaugal will not be a Muhammadan by 
birth. 

Now, Jaimaugal had brothers and uncles 
shown in the pedigree, and their ancestors 
have Hindu names ; Ganga Bam and Basan 
Bam. Applying the principles stated in the 
aforesaid passage of the plaint, Jaimaugal 
must have lived with his Hindu father and 
brother as Hindu and it is not expressly stated 
that he deviated from the aforesaid custom and 
became a Muhammadan. 

The pedigree attached to the lower Appel- 
late Court 8 judgment makes a distinction 
between the Hindu and the Muhammadan 


members of the family by describing them as 
such. This pedigree, the learned Judicial 
Commissioner says, was prepared by him in 
accordance with the evidence in the case. 

In the plaint it is nowhere stated that Ben* 
Bam was governed by any law other than the 
Hindu law. On the other hand, it assumes in 
the passage quoted above as well as in para- 
graph 14 that the family is governed by the 
Hindu Law of Mitakshara including the rule 
of survivorship subject to the special customs 
set fourth in the iJaint as exceptions to the 
Hindu Law giving right of succession to the 
daughters equally with the sons. 

The defence in the written statement ex- 
pressly asserted that the Hindu Naiks were 
governed by the Hindu Law of the Mitakshara 
School. The plaintiff did not refute it. On 
the other band, ho states in his deposition 
“ The olTsprings of tliese (Tewaifs embracing 
Muhammadan religion) will be and are recog- 
nized as Hindus. Their sons and unmarried 
daughters will live with their progenitors and 
maternal uncles and grandfather in the same 
mess and will be considered to be Hindus.” 
He gives the definition of * Tewaif' in the fol- 
lowing words : — “Dancing and singing females 
are called Tewaifs”, and does not say that they 
become Muhammadans. About his own 
mother, he says : “ My mother named Jasoda 
(still alive) is a Tewaif lady who was in the 

keeping of Babu Padarath Singh 

I am born of that connec- 
tion. Mostly, the Tewaifs remain unmarried. 
Some remain in the keeping of Hindus, a still 
lesser number marry in Nikah ” (Muham- 
madan form of marriage.) 

Therefore, it is not necessary that Tewaifs 
must be Muhammadans. His mother is a 
Tewaif ; still he says “ I am a Hindu. I would 
not dine with a Muhammadan.*' 

About Beni Bam and his family, he says — 
Beni Bam was a Hindu ; so is Brij, 
Yes, Beni Bam s dead body was burnt. 
He died of plague. Brij performed his 

Daswanutti the cost of Beni Bam 

Garur Furan was read at the Daswan, 
The ceremony was in every respect a 

Hindu one A Naik man or lady 

(not Tewaif) marries according to Hindu 
custom. All Natk girls do not became 
Tewaifs. Those who are trained by 
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their parents in their profession beoontie 
Tewaifs. The wife of Beni Ram and 
the mother of Brij were sisters ; that is 
the two brothers had married two 
sisters. They had not taken to the 
profession as they were not Tewaifs. 
They remained like Hindus as they 
were Hindus,' 

Upon this evidence of tiie plaintiff it is 
futile to contend that Beni Ram was not a 
Hindu and that the succession to his estate 
would not be according to the Hindu Law. 
Even if they were not Hindus by birth, which 
does not appear to bo the case, they called 
themselves Hindus, wore recognized as Hindus 
for generations and governed themselves by 
the Hindu rules of birth, death and succes- 
sion. The learned Judicial Commissioner 
was, therefore, right in not accepting the con- 
tention that the Hindu Law should not 
be applied 'to the Naiks unless special custom 
to the contrary was established. No issue 
was raised nor any suggestion made in the 
trial Court that the ordinary Hindu Law is 
inapplicable to the parties. Therefore, the plea 
now taken is not admissible ; vide Azhimanila 
Veettil Kannu Pillai v. Kayinari Gopalan 
Nair (1). 

On appeal, as appears from the judgment 
of the learned Judicial Commissioner, the oon< 
tention for the first time was raised that the 
Naiks were not a Hindu community but so 
mixed ini their religion and so estranged from 
Hindu ideas of morality in their customs ” 
particularly ** where their daughters become 
Muhammadan prostitutes and the sons of 
these daughters are taken into the family of 
their nominal Hindu grand-parents again and 
are brought up as Hindus*’, that the applic- 
ability of the Hindu Law would be “ repug- 
nant to the sacred character of the Hindu 
Sastras.’* 

This contention has not been accepted by 
the Court below, and Mr. Jayaswal repeats it 
strenuously in this Court. Mr. Manohar Lai, 
on the other hand, opposes it with equal 
vehemence. 

The contention of Mr. Jayaswal has raised 
important questions as to what the Hindu 
Law is and to whom that law is applicable. 

(1) ae Ind. Qm. 887 ; (1914) M. W. N. 888. 


Before T proceed to describe what is now 
known as the Hindu Law, some references to 
the primitive law-giver Manu may be useful. 

After giving the metaphysical process of 
the evolution of the universe and the creation 
of men by the self -originated deity Brahma, 
Manu says : 

For the preservation of all this creation. 
Ho of great effulgence, laid down sep- 
arate duties for those originated from 
his mouth (Brahmanas), from His arms 
(Kshatriyas), from His thighs (Vaisyas), 
and from His legs (Sudras). Manu, 
Chapter I. Sloka 87).” 

The study of Vedas and the performance of 
sacriffees were assigned to the Brahmanas, the 
protection of the people and performance of 
sacrifices to the Kshatriyas, the rearing of 
wealth by'mercbandiFe, money-lending, agricul- 
ture, etc., to the Vaisyas, and service to the 
Sudras : (Manu Chapter I, Slokas 89 to 91). 
These duties would seem to be exhaustive for 
all civil and religions purposes and, therefore, 
he says “Conduct is the highest virtue, as in- 
culcated by the Smriti and the Sruti (Vedas),” 
(Manu Chapter I, slokas 107 and 108) and 
exhaustively deals with the rules of conduct 
and the duties of citizenship in allaspects which 
govern the four social orders of humanity. 

Among others ho lays down the laws of 
punishments and penances for dereliction 
of duties, the law relating to debts and 
properties and rules for the administration 
of those laws by Kings. These laws and 
rules, according to Manu, were laid down for 
the whole humanity. In Chapter 11, slolras 
17 to 22, he describes certain tracts in India 
and names them in order of sanctity for the 
performance of sacrifices and religious cere- 
monies by reason of the course of conduct fol- 
lowed from generation to generation both 
among twice born and the mixed castes, 
Brahmavartam(the land of the Brahmarshis), 
Madhyadesa (c^^ntral country), and Aryavarta 
(the country of.the Aryans). Then, in Sloka 23 
be says that the tract of land in which black 
antelopes are found to roam about in nature 
should be considered as the land fit for perform- 
ing sacrifices; and the rest is to be considered as 
Mlechchas Desha. In Sloka 24 he says that 
the twice-born should live in th§j^ ♦^^acts, and 
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a Sndra'may live anywhere in the world where 
he can 6nd his living. 

The laws laid down by Manu would appear 
to be applicable to the people inhabiting India 
and the rest of the world, for he permits the 
Sudras to live anywhere in the world they like 
and restricts the tracts of sanctity to the 
twice-born only. 

Again, the religious rites and ceremonies 
can be performed in any country wliere black 
antelopes are found to roam atout and these 
necessarily need not bo confined to India. 

The primary sources of all laws governing 
the civil conduct and religious ceremonies are 
the Srutis or the Vedas which have their 
origin in the Creator Himself and consequently 
govern the whole mankind, as expressly stat- 
ed by Manu in Chapter 1, Sloka 87, that fchese 
duties were enjoined by the Creator for “the 
preservation of all **His creation.’* 

The Institutes of Manu and other sages- 
enumerated in Yajnawalkya, Sloka 4 of Chapter 
1, called the Smritis, lay down rules for the 
purpose of regulating ths conduct of the whole 
mankind. 

Then grew a large number of Commenta- 
ries, the different parts of the^countries accept- 
ed the authority of the different commenta- 
tors, thus giving rise to the different Schools, 
such as, Benares, Mithila, Bengal, etc. 

Besides these, the usages and customs deter- 
mined by the course of conduct of men from 
generation to generation were declared to be 
binding, and the King was enjoyed to adminis- 
ter them: (Manu, Chapter I, sloka 108; Chap- 
ter II, sloka 18; Chapter VIII; sloka 3). 

Thus, the Srutis and Smritis with their 
Commentaries and supplemented by recognised 
customs and usages constitute the moral law 
as well as the municipal and positive laws 
(for in ancient jurisprudence there was no 
difference between the two) regulating the 
civil conduct of men as well as the perform- 
ance of religious ceremonies. These laws 
applied to all classes of men. 

When the country passed into the hands of 
the Muhammadans and the Muhammadan 
Government was established, they did not 
interfere with the internal affairs of the coun- 
try. r ' '•'W of the Sruitis and the' Smritis 


modified by recognised customs remained un- 
affected. 

On the advent of the British, with a view 
to preserve the personal law and customs of 
each and everyone of the diverse races inhabit- 
ing India, the preamble to 21 Geo., Ch, 70 stat- 
ed that the inhabitants of the country should 
be maintained and protected in the enjoyment 
of all their ancient laws, usages, rights and 
privileges : while the Act provided that 
inheritance and succession to lands, rents and 
goods and all matters of contract and dealing 
between party and party shall be determined 
in the case of Muhammadans by the laws and 
usages of Muhammadans, and in the case of 
Gentus by the laws and usages of Gentus. 
The Charters of the several High Courts and 
the Civil Courts Acts declared that in cases 
relating to marriage, succession, etc., the 
“ Hindu Law ” shall apply to the Hindus and 
the “ Muhammadan Law ” to the Muham- 
mandans. 

The words “ Hindu “ Hindu religion ” 
“Hindu Law” are not to be found in any of the 
Sastras. The word ‘ Hindu ' is supposed to 
be derived from the word “ Indus ” or 
“ Rindhu ” and was used by the Muhammadans 
to designate the people living to the east of 
the river Indus and generally all the inhabit- 
ants of India which in itself is a modification 
of the word “Indus.” Accepting this significance 
of the words, the British Legislature recognis- 
ed two laws, and only two laws, governing 
the people of the country, namely, the 
Muhammadan Law and the Hindu Law. There- 
fore, the words “ Hindu ” and “ Hindu Law ” 
which occur in the legislative enactments re- 
ferred to above, would apply to all the people 
who are not Muhammadans. In order to make 
the Hindu Law exhaustive and applicable to 
the diverse sects and communities whether 
following the Brahmanical religion or not the 
special customs and usages of the several 
communities were declared to be binding. In 
the case of Collector of Madura v. Muthu Bama 
linga Sattupathi (2) their Lordships of the 
Judicial Committee observe : 

“The duty, therefore, of an European Judge 
who is under the obligation to adminster 
Hindu Law, is liot so much to inquire 

(2) 10 W. B. 17 {P. 0.) ; 1 B. L. K. 1 ; 12 M. L A, 

897 ; 3 Stttbir 190 ; 2 gar. P. 0. J. 861. 
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whether a disputed doctrine is fairly 
deduoible from the earliest authorities, as 
to ascertain whether it has been received 
by the particular School which governs 
the district with which he has to deal, 
and has there been sanction by usage. 
For, under the Hindu system of law, 
clear proof of usage will outweigh the 
written text of the law." 

This is in accordance with what Manu 
ordains that immemorial custom is the 
transcendent law approved in the sacred 
scripture and in the code of divine legislators, 
and directs kings to observe the rules drawn 
from local usages. Therefore the Hindu Law 
as laid down in the aforesaid authority is the 
law of the Srutis and Smritis‘and the approved 
customs and usages of the various people 
inhabiting the country. 

The Muhammadans brought their own 
personal laws and chose to be governed by 
those laws. The Srutis and Smritis recognise 
the laws of a particular class of people, and 
indeed every community has a right to be 
governed by its own recognised usages and 
customs. The same would apply to other 
communities inhabiting India or coming from 
outside who choose to bo governed by their 
own laws. But those who have not expressly 
so chosen to be governed by particular rules 
of their own in the shape of usages and cue- 
toms, will be governed by the comprehen- 
sive laws of the Srutis and Smritis which 
apply to all people. 

The law of Succession and Inheritance found 
in Chapter IX of Manu and in Chapter II of 
Yajnawalkya, the different commentaries of 
which have given rise to the different Schools 
of Hindu Law in the country, as observed 
above, apply to persons who follow the reli- 
gious rules as well as to those who do not fol- 
low the religious rules of the Srutis and the 
Smritis. The religious rites are dealt with 
in different chapters from those relating to 
rules of succession, and even those who fall off 
from religion and are outcasto are governed 
by the rules of succession to property. Simi- 
larly, the rules relating to crimes dealt with in 
the Srutis and Smritis are applicable to all 
irrespective of whether they follow the reli- 
gious rites or not, for criminals having no reli- 
gion or having lost or abandoned their religion 
were e<|ually amenable to those laws. There- 


fore, oven those who abandon the religion of 
the Srutis and Smrities and do not adopt 
another religion signifying thereby their 
intention to adopt the laws of succession of 
the community following the religion newly 
adopted, will be governed by the Hindu Law. 
The word “ Hindu " was applied by the 
Muhammadans not only to those who followed 
the religion of the Srutis and Smritis but to all 
people who lived to the East of the river Indus 
now India. Therefore, it was a local name 
given to the people inhabiting the said locality 
regardless of what their religion was. 

The Srutis and Smritis recognise freedom of 
choice both in religion as well as in law, and do 
not make the one dependent upon the other, 
though the profession or adoption of or conver- 
sion to a religion may raise a presumption of the 
intention to be governed by the laws regulating 
the community which generally follows that 
religion. The judicial decisions, some of which 
will be noticed presently, have from time to 
time recognised this. 

Therefore, I would answer the question raised 
by Mr. Jayaswal that the Hjndu Law as now 
understood is the law of the Srutis and Smritis 
including the recognised customs as administer- 
ed and interpreted in the light of judicial deci- 
sions and the said law is applicable to all who 
have not adopted some other personal laws of 
their own. 

The question then is whether the Naiks 
whose daughters become Muhammadans and 
the sons of those daughters are taken in ithe 
family of their Hindu grand-parents and are 
brought up as such are governed by the Hindu 
law or not. In order to answer this, I would 
again revert to Manu. He deals with different 
kinds of marriages no less than eight which 
exhaust all conceivable forms of marriages from 
almost promiscuity to a lawful marriage. In 
Chapter X he deals with offsprings from law- 
fully married wives belonging to their respec- 
tive social orders or castes and those belonging 
to different castes, lower and higher; and assigns 
to them their respective places in the social 
order and their denominations, such as, Suta, 
M’agadbas, Vaidebas, Ayogyas, Kshatta8,Cban- 
dals. These he calls hybrid castes, and deals 
with the offsprings produced through inter- 
marriages among these hybrid castes. In this 
way ho divide^ men into castes 'and sub-castes, 
high and loV7, and thus exhaurts all olas^ev of 
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men, Aryans, non-Aryans, Yogyas and Ayogyas, 
Dasyyas-Mleohohhas — whether they speak the 
Aryan or non-Aryan tongue — even those who 
renounce the religious rites. Ho also presorib- 
es rules, penanoes and yogas for the puridoa- 
tion of the low and hybrid castes, thus gaining 
higher status in society. It is well-known that 
Vishwamitra, a Kshatriya by caste, attained 
the status of a Brahman and became Brah- 
marishi. 

In Slokas 43 to 45 of Chapter X Manu 
describes the hybrid castes as follows : — 

“ The following Kshatriya castes, through 
the extinction, (non-performances) of their 
proper religious rites and on account of not 
seeing (^.e., in the absence of their contact 
with) Brahmans, have been degraded to the 
Sudra caste in this world.” 

“ (They are) the Paundrakas, Andras, Dra- 
vidas, Kamvojas, Javanas, Sakas, Parandas, 
Pandavas, Chinas, Kiratas, Daradas, Khashas 
(Eshatriyas of these countries have become 
Sudras for having renounced the “ religious 
rites.)” 

Members of castes, respectively originated 
“from the face, arms, thighs and legs of 
“ Brahman, ( i. e., Brahmaha, Kshatriya, 
Vaisya and Sudra) “who have been com- 
prised outside the pale “of these four castes 
for the extinction of “their religious rites, 
are all called Dasyus, “ whether they speak 
an Aryan or a non Aryan * (Mlechchha) 
tongue”. 

The same is the view of Haribansha, Chap- 
ter 22, Sloka 123. 

Pandyas, Keralas, Kolas and Cholas were 
all descendants of the Kshatriyas, but on 
account of their wicked character they were 
outcasted by the kind named Sagar (that is, 
they were degraded from Kshatriya caste to 
Sudra Caste, the full story of which is to be 
round in Chapter XIV). 

Hemcbandra would include Malas, Billas 
and Kirates into Mlechchha caste, among 
whom are numerous classes of people, such 
as washermen, chamars, dusadhs, Mallahas, 
Medas and Billas. etc., ( Pray ash chittatattvam, 
Parassar Paddhati). 

According to Matsya Purana Chapter 34, 
the Yavanas were the descendants of Tufvasu 


and the Mlechchhas were the descendants of 
any the sons of king Yayati. 

According to Brahmavalvarta Purana, Pra- 
krit! Khanda, Chapter 28, a woman having 
one husband is called Patibrata. having two 
husbands Kulata, having three hus- 
bands Brihali, having four Punschali, 
having five to six husbands Vesya, having 
seven to eight Yuugi, and having more 
than eight husbands Maha Vesya, in all castes. 
These Vesyas and Maba Vosyas were con- 
sidered to be so low as not to be touched. 
Thus we get here a class of women who almost 
led the life of prostitutes. 

Beverting to Manu we find a class of 
women as attendants of the Gods who were 
supposed to be the creations of the superior 
kind of activity or rajas. They are called 
Gandharvas, Guhyakas, Yakshas and Apsaras. 
Says Manu. 

“Births as Gandharvas, Guhyakas, Yakshas, 
attendants of the Gods, and Apsarasas are 
the effects of the superior kind of Rajas”. 

The Dasis and female courtesans and 
attendants so prevalent in the country trace 
their descent from Gandharvas and Apsarasas 
of the Gods referred to in Manu. They began 
to be called Ghandarvas or Vesyas. 

Vatsyayana in his Kamasutra, book Vf, 
Chapter 7 (written in about 300 B. C. the 
period of Nand Mauryan Dynasties) mentions 
nine classes of courtesans or Vesyas : — 

1. Kumbhadasi— a low class of courtesans. 

2. Parioharika — a servant woman that 
has become a concubine to her master. 

3. Kulata— one who though having hus- 
band, misconducts herself with others. 

4. Saviarini-a bold self-willed woman 
who misconducts herself in defiance of her 
husband. 

5. Nati— one who ostensibly follows the 
profession of an actress but at tlie same time 
carries on love intrigues with others. 

6. Silpakarika— one who ostensibly engaged 
in some handicraft, etc., but secretly carries on 
amourous intidgues. 

7. Parakasavinasta — a public spoiled wo- 
man. 

8. Bupajiva*— one trading pn her good looks 
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i. 0 ., her beaufciful person, lending herself to men 
for enjoyment in return of their money, and 

9, Qanika — an honourable class of oourte- 
sans having some rules of oonduot. 

The Naik or Naikin sect in the present case 
would probably come in class 6 referred 
to above, or at any rate in one of the classes 
mentioned above. The Vesya caste came to 
be regarded as a distinct caste of Hindus. 

Now Yajnawalkya, while dealing with adul- 
tery and punishment for the same in Chapter 
II, Sloka 290, says — 

** (A king) should indict the highest form of 
pecuniary punishment (upon a person) who 
carries away a maiden of the same caste, 
adorned (for marriage) ; in ordinary oases the 
lowest form of pecuniary punishment 
should be his penalty. (In the case oficarrying 
away) a maiden of a higher caste, sentence of 
death is laid down by law.” 

Commenting upon the aforesaid Sloka 
of Yajnawalkya, Vijnesvar would include 
the Vosya caste in the word— 

He says: The Vesya caste which follows the 
profession of prostitution with men of equal or 
higher caste is from the beginning of the world 
like the four caste, of lirahmanas, Kshatriyas, 
Vaisyas, and Sudras. In the Skanda Purana 
it is found that the Vesya caste is the descent 
of a divine nymph nam^ Panchahuda and it 
is a dfth caste. 

It is needless to pursue the subject further, 
for we dnd that, apart from Manu and other 
authorities, the class of dancing girls and 
prostitutes have been recognised as a caste like 
the four castes — whether they are to be regard- 
ed as a fifth caste or included in the residuary 
caste of Sudra as Manu would have it. They, 
the Vesyas, exist among the Hindus. They 
will therefore, be governed in matters of 
succession by the rules laid down iti the 
MUakshara, If these professional women are 
governed by the Hindu Law the Naiks, that 
is, their parents, would be much more govern- 
ed by the Hindu Law. It is not necessary to 
find out whether they were the aboriginal 
races of the country or were the Aryans or 
non-Aryans in their origin, for the Hindu 
Law will apply not only to the Aryan settlers 
and such aboriginal races as have been com- 
pletely absorbed in the Aryan community but 
also to the descendants of the original tribes 


who more or less avoided the complete con- 
version to the Brahmanical religion. 


Sir Gurudas Banerji, in ihis Tagore Law 
Lectures, recognised that the class of dancing 
girls and prostitutes has found place in the 
Hindu community in spite of their existence 
being repugnant to the high standard of 
morality set up by the Sastras. 

The Smritis have, however, regarded them 
as a degraded class of people, and have con- 
demned and prescribed punishments also for 
persons carrying intrigues with them but in 
the nature of things the class has existed. 
Therefore, the Smritis had to provide rules of 
inheritance and succession for them and their 
off- springs, as they must necessarily hold and 
inherit properties. Therefore, it cannot be 
said that their existence was in any way 
encouraged ; on the other hand, it was con- 
demned. The laws have, however, to provide 
for every class of persons. 

In the case of Bani Bhugwan Koer v. 
Bose (3), it was observed that there are various 
sects of importance, such as the Buddhists, 
the Jains, the Brahmos and the Sikhs who 
have entirely repudiated Brahmanism and to 
them the Hindu Law applies as much as to 
those who accept the authority of the Vedas. 
In that case their Lordships observe that the 
legislative provisions requiring Hindus to be 
governed by the Hindu Law came in course of 
time to be applied to various religious bodies 
in India which at various periods and under 
various circumstances developed out of 
or split off from the Hindu system but 
whose members have nevertheless continued 
to live under the Hindu law, and in dealing 
with them “ the Courts have always put a 
liberal construction upon the enactments by 
which the Muhammadans and the Hindus 
were secured in the enjoyment of their own 
laws.” 

The Hindu Law has been held to apply to a 
considerable portion of the population of the 
Madras Presidency, the Central India and the 
hill tribes of the various parts of India. Their 
customs and religion differ widely from those 
of the Hindus properly so called. They have 
no Codes of Law, but in some instances they 


(8) 80 I. A. 249 ; 81 C. 11 ; 7 a W. N. 896 : 
Bom. L. H. 846 ; 18 M. Ii. J. 88 ; 84 P. B. 1908 • 
P. L. B. 1908 ; 8 Bar. P. 0. J. 648 fP.C.) 
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have adopbed muoh bhab is Hindu in bheir 
oueboms and religion, and some of bhese per- 
haps, suoh as Eooh and obhers have been 
described by Dalbon as bhe Hinduised aborigi- 
nies of India. These semi-Hindu races have 
been somebimes regarded as Hindus and, bhere- 
fore, subjecb bo Hindu Law, for insbanoe, bhe 
Jabs, Bhagwani v. Khushi Bam (4), bho Dubias, 
Shaik Ibrahim Bowther v. Muhammad Ibra- 
him Eowther (6), and bhe Chobbies, Asshimanila 
Veettil Kannu Pillai v. Kayinari Oopalan 
Nair, etc, (1) 

Dr. Gour in his Law of Transfer in Bribish 
India, Volume I, pages 28 and 29, says — 

“ Albhough bhe berm ‘ Hindu ’ is properly 
undersbood bo comprise only such peo- 
ple as follow bhe Hindu religion, or 
rabher ibs ceremonial observances, a 
wider class of people arc subjecb bo 
Hindu Law. And while ib may bruly be 
said of a Hindu, nascitur non fit' he is 
born, (nob made) sbill ib is ofben 
difficulb bo reconcile bhe jurisbic con- 
cepbion of bhe berm wibh Mbs popular 
nobion.” 

Trevelyan on Hindu Law says bhe expression 
‘ Hindus ’ includes nob only bhe persons who 
profess whab is called bhe Hindu religion, bub 
also suoh of bheir desoendanbs as have nob 
openly abjured bhab religion. 

Mr. Jusbice Tudball of bhe Allahabad High 
Courb in Mussammat Bhagwani v. Khushi 
Bam (4) applies bhe Hindu Law bo bhe case 
of Jabs on bhe ground bhab whabever bhe 
origin of bhe Jabs may be, whebher bbey 
were aborigines of bhe counbry or whebher of 
Aryan origin, bhey are and always have 
been held bo be Hindus and Hindu Law has 
always been applied bo bhem excepb where 
cusboms have been esbablished ab variance 
wibh bhe Hindu Law. 

It is, therefore, nob necessary in bhe present 
case to find out whebher bheNaiks family 
in question were originally aborigines or 
Aryans. They were Hindus and are called 
suoh and for aught that is known they were 
originally Hindus. 

(4) 94 Ind. Oas. 989. 

(5) 90 Ind. Oas. 806; 89 M. 664 ; 99 M. L. 768; 
(1916) M. W. N. 860. 


The Hindu Law has been applied to dis- 
senters and non-oonformisbs and bo those 
who have ceased bo conform to bhe rules of 
Hindu Law. 

The argument of Mr. Jayaswal is that 
the Hindu Law should nob apply bo the 
girls of bhe family because they adopbed 
the profession of dancing and became 
profibibubes. Ib may be repugnant to bhe ideas 
of morality, yet ib does nob cause exclusion 
from succession, Hiri Lai Singha v. Tripura 
Gharan Bay (6), Chalakonda Alasani v. Chala- 
konda Batnachalam (7). SubharatnaMudaliv, 
Balakrihnaswami Nnidu (8) and Muihusami 
Mudaliar v. Masilamany (9). This contention 
of Mr. Jayaswal must, therefore, fail. 

Mr. Jayaswal then relies upon bhe case of 
Abraham v. Abraham (10), Jowala Buksh v. 
Dheru Singh alias Imdad Ali Khan (11), and 
Ujijara v. Tilochan Gond, (12) and various 
other authorities which hold that upon apos- 
bacy from Hindu religion which bakes bhe form 
of conversion bo another religion, bhe convert 
ceases to be governed by the Hindu Law ex- 
cept on proof of a well established custom bo 
the contrary. These cases do nob apply bo bhe 
present case, inasmlioh as Beni Bam or his 
ancestors were never converted bo Muhammad- 
anism. They continued to be Hindus accord- 
ing to the case of bhe plaintiff himself and to 
observe all the Hindu rites and ceremonies. 
They must, therefore, be governed by bhe 
Hindu Law. 

The plea bhab Hindu Law is inapplicable bo 
bhem was never taken in a defimte form and 
cannot, therefore, be now admitted. 

I need nob refer in detail bo bhe other autho- 
rities referred to ab bhe Bar. 

In my opinion it has not been shown by 
bhe plaintiff that bhe parties in this case were 
governed by any law other than bhe Hindu Law 

(6) 19 Ind. 199; 40 0. 650; 17 0. L. J. 486 ; 17 

O. W. N. 679. 

(7) 9 M. H. 0. B. 56. 

(8) 41 Ind. Cbb 408 ; 29 M. L. T. 91; 8 UW. 184; 
88 M. Ii. J. 907: (1917) M. W. N. 669. 

(9) 6 Ind. Oas. 19; 88 M. 842; 7 M. L. J. 17; 90 M. 
L. J. 49. 

(10) 9 M. I. A. 196 at p. 196; 1 W. B P. 0. t Sutb. 

P. 0. J. 601; 9 Bar. P. 0. J. 10; 19 E. B. 716. , 

(11) 10 M. I. A. 611 at p. 686; 9 Bar. P. 0. J. 169; 
19^E. B. 1066. 

(19) 44 Ind. Oai. 486. 
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and unleaa the plaintiff shows that, the Hindu 
Lai must apply to them. 

Now the branch of the Hindu Law applicable 
is the Mitakshara* If Beni Bam died while 
joint with his nephew defendant No. 2 
Brij Behari as a member of a joint MitnJc- 
shara family, the defendant No. 2 Brij 
Behari will succeed to the exclusion of the 
daughters of Beni Bam. On the other hand 
if Beni Bam was a separated member, his 
daughters would succeed. 

It has, however, been urged by Mr. Manohar 
Lai that the daughters of Beni Bam Bhagvari 
Bibi and Dhan Bibi (defendant No. l) became 
prostitutes and adopted Muhammadanism. 
Therefore, they cannot succeed. Both those 
grounds seem to be untenable. 

Now, the Hindu Law of Mitnkshant., as 
distinguished from Dayabhag^ does not require 
that an unchaste or immoral daughter should 
not succeed Such a condition is laid down in 
the case of widows, but not in the case of a 
daughter. Catyayana says — “ Let the widow 
succeed to her husband’s wealth provided she 
be chaste and in default of her, let the daugh- 
ters inherit if unmarried” so also Brahaspati 
and Manu, vide Mitahhara, Chapter IT, sec- 
tion 2, pi, 2. The point has been fully discuss- 
ed in Advayappa v. BudrayailS), 

Now, the second ground based upon the 
conversion of the daughters to Muhammad- 
anism is not tenable in face of the statutory 
provision contained in the Caste Disabilities 
Bemoval Act, XXI of 1850. This Act extended 
the provision of section 9 of Begulation VII 
of 1832 which applied to Bengal throughout 
the territories subject to the Government 
of the East India Company. It says— “So 
much of any law or usage now in force 
within the territories subject to the 
Government of the Bast India Company, 
as inflicts on any person forfeiture of rights 
or property, or may bo held in any way to 
impair or affect any right of inheritance, by 
reason of his or her renouncing, or having 
been excluded from the communion of any 
religion, or being deprived of caste, shall 
cease to be enforced as Law in the Courts 
of the East India Company, and in the 
Courts established by Boyal Charter within 
the said territories.” 

(18) 4 B. 104 ; 4 Ind. Jur. 680; 2 Ind. Pco (N. 8 ) 
679. 


The Legislature has virtually set aside the 
provisions of the Hindu Law which penalise 
the renunciation of a religion or exclusion 
from caste. 

Mr. Manohar Lai contended that the con- 
version in this case took' place before the 
death of Beni Bam and, therefore, before the 
successsion opened. There is no substance 
in this contention. The section is clear upon 
the point. It repeals any law or usage which 
inflicts upon any person forfeiture of 
rights or property or may be held in any way 
to impair or affect any right of inheritance by 
reason of his or her renouncing or having been 
excluded from the communion or religon or 
being deprived of caste. Therefore, a con- 
vert or an outoaste retains his right of inheri- 
tance whether the right occurs before or after 
the conversion to another religion or exclu- 
sion from caste ; vide KJiuni Lai verms 
Kunwar QoHnda Krishna Narain, (14) 

Beference has been made to the Mitaksharat 
Chapter II, section 10, pi. 1, 2, and 3, and to 
Manu, Chapter IX, 201 and 202, where he 
says that, among others, a Patit or degraded 
person shall not take any share in the 
paternal property and a person “ addicted 
to vice ” shall be excluded from succession. 
Now, by pi. 8 of section 10 of Chapter II, the 
above rule is made applicable to the case of 
females also. A man uow-a-days cannot be 
disqualifled from succession by reason of in- 
continence sub nomine vioe. Therefore, a 
woman also cannot be so disqualified. What- 
ever be the rule of the Hindu Law, the 
operation of that rule has been excluded by 
the aforesaid Statute, so that no longer un- 
ohastity or exclusion from caste by reason of 
conversion would entail forfeiture in right of 
inheritance. Therefore, the contention of 
Mr. Manohar Tjal must be overruled. 

Bhagwari Bibi and Dhan Bibi (defendant 
No. 1) would not be excluded because of their 
having adopted the profession of dancing and 
singing or having become prostitutes, or hav- 
ing adopted Muhammadan religion, provided 
Beni Bam was separate from his nephew Brij 
Behari. 

(14) 10 Tnd. 477 ; 8B A. 366 ; 88 I. A. 87 ; 16 0. 
W. N 645 ; 8 A. L. J. 662 ; 13 0. L. 676 ; 18 Bom L. 
R. 427 ; 10 M. Ii. J. 26 ; (1911) 1 M. W. N. 439 ; 91 
M. L. J. 646 (P. 0.)- 
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Wo are not oonoerned in this case with the 
Buooession to property of the dancing girls 
Bha-^wari Bibi and Dhan Bibi, and conse- 
quently I do not propose here to discuss the 
authorities of the Bombay and the Madras 
Courts relative to the succession of Naikins 
(professional dancing girls or prostitutes): 
Jav% Madav Kalavant v. Manjunnth Tai 
Chandu, (15) Kamakshi v. Nagarathnam, (16) 
and several other similar authorities cited at 
the Bar. They are, however, important to 
show that, in spite of their having adopted 
the profession of dancing girls and having 
become prostitutes, the succession was gover- 
ned by the Hindu Law, and the rule enuncia- 
ted by Manu “to the nearest sapinda the in- 
heritance belongs’* was applied. 

The question then is whether Beni Bam 
was joint with Brij Behari, or was separate 
from him. 

This question was decided by the Munsif 
upon an appreciation of the evidence in the 
case. He held that Beni Bam and Brij 
Behari were joint members of a MitaMinr<t 
Hindu family and that the former died while 
BO joint with Brij Behari. Mr. Jayaswal, 
however, urges that the lower Appellate Court 
has not validly disposed of this point. 

The learned Judicial Commissioner says fur- 
ther it is not satisfactorily proved that defend- 
ant No. 2 was separate from Beni Bam in 
1907 at the time of the latter s death. It is 
proved that he was a posthumus son of his 
father Bagho, and there is evidence that Beni 
and Bagho, were joint up to the time of 
Bagho’s death at any rate. The evidence 
of P. W. 6 has been recorded as follows : — 
‘Brij Behari, defendant No. 2, Bagiio and Beni 
were joint till the death of the latter. Beni 
Bam was their Karta*. This must be taken 
to mean up to the death of Beni Bam, as 
defendant No. 2 was born after the death of 
Bagho. 

In order to understand the aforesaid finding 
it must be remembered that Beni Bam, Bagho 
and Lalji where three brothers. Brij Behari 
is son of Bogbo. Lalji became a Muhammadan. 
He dropped out of the joint family and became 
separate. Therefore, the evidence of P. W. 6 
quoted above would mean that the remaining 

(15) 40 I&d. Oas. 7B : 19 Bom. L. B. 830. 

(16) 6M. H. 0. B. 161. 


members of the family, namely, Bsni and 
Bagho and Ragho’s son Briji Behari (defend- 
ant No. 2) continued to remain joint. Brij 
Behari was the posthumus son of Rhago. 
Therefore, the Court below says that 
the statement of P. W. 6 means that Beni 
and Brij Behari remained joint up to the 
death of the former in 1907. The Court, 
therefore, finds that Brij (defendant 
No. 2) continued to bo the joint member of 
the family after Lalji ceased to be so on 
account of his conversion, for his name is not 
mentioned by P. W. 6 as a member of the 
joint family. 

The share of the three brothers Lalji i 
Beni and Bagho, was 5-annas 4-pie8 each. 
Mr. Jayaswal contends that after Lalji’s conver- 
sion there was a disruption of the entire joint 
family and all the members must bo deemed 
to 1)0 separate unless the re-union was estab- 
lished, the onus of which was upon the 
defendant. This is so as is now settled by the 
authorities ; for instance vide Bala Biix v. 
Bukhmahai (17). Therefore the onm of proving 
jointness or reunion was upon the defendant, 
it depends upon the circumstances of each case 
what amount of evidence is required to dis- 
charge this In the present case the 

evidence of P. W. 6 was taken as sufficient by 
the Court below to prove the continuity of 
the jointness of Bagho and Beni inspite of the 
separation of Lalji. The Court says that 
there is evidence that Beni and Bagho were 
joint at tlie time of Bagho’s death. The Mun- 
sif has detailed that evidence. The learned 
Judicial Commissioner’s finding is, therefore, 
based upon evidence. It is true that the learn- 
ed Judicial Commissioner’s statement that it 
is not satisfactorily proved that defendant No. 2 
was separate from Beni Ram in 1907 at the 
time of the latter’s death may resonably give 
rise to the contention of Mr. Jayaswal that 
he had misplaced the onm, but considering the 
fact that he has referred to the evidence upon 
whioh he based his conclusion that Beni Bam, 
Bagho and Brij Behari were members of a 
joint family and that Beni and Brij Behari 
continued to be joint up to the death of Beni 
Bam, the question of onus does not become 
important. 

(17) 80 0. 726 ; 80 I. A. 180 ; 7 0. W. N. 643 : 6 
Bom. L. B. 469 ; 8 Sar. P. G. J. 470 (P. 0.) 
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Ifc is also true that when one member drops 
out, there is no presumption that the others re- 
united. It is equally true that in suoh a oise 
much evidence may not be required to prove 
reunion or continuity of jointnoss as regards 
the rest of the members of the family. 

Considering all these circumstances in the 
case and also the clear finding of the Munsif, 
we do not think that sufficient ground has been 
made out in the present case to remand the 
case to the Court below for reconsideration of 
the question. 

It has, however, been urged ‘that the Court 
below has not considered an important docu- 
ment bearing on the point, namely, Exhibit 
2, a partition Kkasra. 

Now. Exhibit 2 has been referred to in the 
earlier part of the judgment of the Court be- 
low, We have looked into that document. It 
does not prove partition and that may bo the 
reason that it was not relied upon by the ap- 
pellant in the Court below for the purpose of 
proving separation and also for the Court below 
not referring to it while dealing with the 
question of jointness and separation. The con- 
tention of Mr. Jayaswal must, therefore, be 
overruled. 

The plaintiff, according to the finding of 
both the Courts below, has failed to prove 
that Dhan Bibi and Bhagvari Bibi succeeded 
to the property of Beni Bam. 

It may be mentioned hero that in 1907 
when Beni Bam died, his widow Misran Kuer 
was alive, and even if Beni Bam was separate 
she succeeded in preference to the daughters 
Bhagvari Bibi and Dhan Bibi. Brij Bchari 
executed a deed whereby he gave the prop- 
erty to Misran Kuer with a reversion to 
Eewal, defendant No. 3, son of Dhan Bibi. 
Misran Kuer, according to the finding of the 
Munsif, lived till after the. termination of the 
execution proceedings taken out by the plaint- 
iff. Therefore, when the plaintiff took mort- 
gage of the property from the daughters of 
Beni Bam, Dhan Bibi and Bhagvari Bibi, 
they bad not inherited the property, nor had 
they inherited even at the time when he 
obtained the money decree and attached the 
property in dispute. Therefore, they had no 
title in the property on the date when the 
cause of action is said to have arisen to him. 
Bhagvari Bibi died in 1908. Therefore, she 


never inherited the property. Dhan Bibi 
did not assert her right, if any, to the prop rty 
in question: rather she allow^ it to be taken 
by her son upon the basis of the deed executed 
by Brij Behari (defendant No 2). Dhan 
Bibi does not claim her right in ‘he property, 
and the plaintiff cannot force her to assert her 
title in order to enable him to proceed against 
that property. She had, if any, a limited 
interest which she could relinquish in favour 
of the next reversioner, her son. She did 
renounce her inchoate right, if any, by letting 
her son take the property and have his name 
registered in the Land Begistration Depart- 
ment. 

The question of collusion was not gone into 
in the Court below and her renunciation 
cannot be questioned on that ground, and 
until the aforesaid deed executed by Brij 
Behari is set aside, the plaintiff cannot get 
a declaration in favour of Dahan Bibi. 

For all these reasons the decision of the 
Court below is upheld and the appeal is 
dismissed with costs. 

Ross, J. — I agree. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Civiii Revision No. 300 op 1923. 
January 9, 1924. 

Present Mr. Justice Moti Sagar. 

SIB GANG A BAM, Kt.,— Defendant 
—Petitioner 

versus 

DUNI CHAND BHANDABI— Plaintiff 
— Respondent. 

MaMer anti servant^ TervHmiioih of service^Notice 
reasonable, what is 

111 the ab-ODCe of an express agreement or establish^ 
ed cu^^tom to the contrary, contract of stervice is 
terminable by reasonable notice, and there no au- 
thority for bolding that a servant hired by the month 
is entitled to one mouth’s notice Ordinarily, fifteen 
dnyf.' I'oUce Viill be ^uflicient in Mioh a case* 
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M. E. Moola V X. U. Bose, 33 lad. Ca«». 081 ; i) Bar. 
L. J. 63 ; 8 L. B. R. 420 ; David v. Superintendent St 
Ant<my*s High School, 63 lud. Oaa. 9B2 ; 13 Bur. L. T. 
168, relied on. 

Petition under seotion 25 of the Provincial 
Small Cause Courts Act, for revision of the 
decree of the Judge, Small Cause Court, La- 
hore, dated the 15th March, 1923, decreeing 
the plaintiff 8 claim. 

Lala Kahan Ghand, for Mehta Amin Chand, 
for the Petitioner. 

Lala Oobind Ram Kharma, for the Respon- 
dent. 

JUDGMENT. — The sole question for de- 
termination in this case is whether the plaint- 
iff is entitled to a month’s salary in lieu of 
notice. The plaintiff was employed as a month- 
ly servant in the defendant’s Ice Factory on 
a salary of Rs. 60 per mensem. He wont on 
one month’s leave without pay on the 4th of 
June 1922 and on the 29bh of Juno 1922 he 
was informed that his services would not be 
required aiter the expiry of his leave. The 
suit was based on a specific agreement that 
the plaintiff would be given one month's notice 
before his services were dispensed with. The 
Trial Court found that the specific agreement 
had not been established but that the plaintiff 
was entitled to a month’s salary in lieu of a 
month's notice. The defendant has applied for 
revision against this order to this Court. 

I agree with the learned Judge of the 
Court below in holding that the express agree- 
ment has not been proved, but I am unable to 
agree that the plaintiff as a monthly servant 
was entitled to a month's notice. The ordinary 
rule of law is that, in the absence of any ex- 
press agreement or established custom to the 
contrary, the contract of service is terminable 
by reasonable notice. In seotion 106 of the 
Transfer of Property Act 15 days is given as 
the term of notice required to terminate a 
monthly tenancy. In A/. E. Moola v. K, C, 
Bose (1) it was held that in the case of a clerk 
hired by the month, 15 days’ notice was sufii - 
cient. in David v. Superintendent, St, Anthony's 
High School (2), it was held that there was no 
authority for holding that a servant paid by 

(1) 83 Ind. One. 931 ; 9Bur. h. T. 63 ; 6 L 6. H. 
420. 

(2) 63lBd. Ots. 082 , 13 Bur. L. T. 168, relied on. 


the month was entitled to a 'month's notice. 
Following the principle laid down in these 
authorities, I am of opinion that a 15 days* 
notice would have been quite sufficient in 
the present case and that as no such notice 
was given, plaintiff was entitled to 15 days' 
salary in lieu thereof. 

I accept the revision and in modification of 
the order of the Court below pass a decree in 
plaintiff’s favour against the defendant for 
Rs. 36 only which also includes 3 days' salary 
admittedly due for the month of June 1922. 
Parties shall bear their own costs in this 
Court. 

z. K. Revision accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeal No. 4 op 1924. 

April 1, 1924. 

Present : — Mr. Kendal), A. J. C. 

RAJA MUHAMMAD MAHDI ALI KHAN— 
Plaintiff —Appellant 

versus 

TAWAKKUL KHAN -Defendant- 
Respondent. 

Oudh Bent: Act {XXII of 1886) ss. 82 {A), 32 (B), 
127— to recover arrears of rent^ Alternative claim 
for use and occupation— Duty of Court, 

Plaintiff Rued to reoover arrearR of rent from the de- 
fendant and ba'^ed hiR olaim on a Kahuliat alleged 
to have been executed by the defendant. In addition 
to the Kabuliat he Rought to prove that the defendant 
had been paying rent to him aR a tenant. liiR Ruit 
waR di^mi^sed by the lower Appellate Court on the 
ground that he had failed to prove the Kabuliat’, 

Held that the Court waR bound to adjudicate on the 
alternative claim of tho plaintiff that the defendant 
waR in occupation of the land aR plaintiff’R tenant 
apart from the Kabuliat and had been paying rent to 


Jang Bahadur Singh v . Ehsan AH, 5 O. G. 222 ; 
Bindeshwari Prasad Stngh v. Btgheshwar Singhs 30 
Ind. Cas. 499 ; 2 0. L. I. 383, distinguiRhed. 

Appeal agamsti fche deoree of bbe IHstriot 
Judge, Fyzabad, dated Slat October 19M, 
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oonfirming decree of the Assistant Colleotor, 1st 
Glass, Sultanpar, dated the 1st May 1923. 

Mr. Niamat Ullah, for the Appellant. 

Mr. Bisheshwar Nath Srivastawa, for the 
Respondent. 

JUDGMENT. —The plaiafciff- appellant, 
who is the Taluqiar of Hasanpur, in the Dis- 
trict of Sultanpur, sued the defendant for 
arrears of rent from 1326 to 1329F., at the 
rate of Ks. 225-6-0 per annum, on the allega- 
tion that the defendant had been in possession 
of about 40 highas of land as a mere tenant. 
The defendant-respondent set up the defence 
that the land in question was his sir, that 
ho paid no rent, and that he is not the 
tenant of the plaintiff. In the course of the 
pleadings, the plaintiff set up a Kabuliat, 
by which he attempted to prove the de- 
fendant’s tenancy. The first Court re- 
jected the Kahidiat, and this decision was 
upheld by the lower Appellate Court, so that 
there is no second appeal in regard to this 
document. Other issues which were framed by 
the first Court, raised questions of whether 
the defendant had over paid rent as a more 
tenant to the plaintiff, how much rent, if any, 
was in arrears, and whether there was any 
contract between the parties for the payment 
of rent. Some evidence was produced to show 
that there was a fixed rate of rent for the plots 
in suit, though a lower one than that claimed 
by the plaintiff on the basis of the Kabuliat, but 
the first Court concluded that no rent had been 
paid by the defendant, and that the entries in 
the Patwari’s papers were not reliable. In 
his grounds of appeal to the lower Appellate 
Court, the appellant not only appealed against 
the decision rejecting the Kabuhat, but referred 
to the entries in the Patwari’s papers. The 
lower Appellate Court agreed with the first 
Court in rejecting the Kabuliat, and refused to 
consider the other grounds of appeal, for the 
reason that the appellant ought not to be allow- 
ed to alter the nature of his suit, and obtain a 
decree for arrears of rent for use and occupa- 
tion of the plots in suit. Against this decision 
the present appeal lies. 

The learned Judge appears to me to have 
taken rather too strict a view of the law. He 
has referred to the decisions in Jang Bahudur 
Singh v. Ehsan AH (1) and Bindeshwan Pra 

( 1 ) 5 o. 0 . m. 


sal Singh v. Bistmhwar Singh (2). Both 
these decisions, by the way, are previous 
in date to the amendment of the Oudh Bent 
Act enacted in 1923. The facts in Janj 
Bahadur Singh v. Ehsan Ali{l) were certain- 
ly distinguishable from those in the pre- 
sent case and the learned Judicial Com- 
missioner stated in his judgment : “ In order 
that a suit for use and occupation may be 
maintainable, one of the conditions which 
must ho fulfilled is that the defendant is in 
possession intending to occupy as a tenant.” 
This condition was not found to exist in that 
particular case. In Bindeshwari Prasad Singh 
V. Bisheshwar Singh (2), it was held that a 
Court cannot take action under section 127 
of the Oudh Rent Act, in case the 
agreement to pay rent is not proved. In 
the present suit, it was the appellant’s 
case that the defendant had agreed to pay 
rent. He relied, in the first place, on the 
Kabuliat, but in the event of his being 
able to prove that the defendant has ac- 
tually been in possession of the plots in suit, 
and has actually paid rent to him for them as 
a tenant, he would at any rate be able to 
point to an implied agreement to pay rent, 
and to claim arrears of rent for any years in 
which rent had not been paid. There is 
certainly a finding by the first Court that rent 
has not been paid. The appellant challenged 
that finding in his grounds of appeal, and it 
was open to the lower Appellate Court either 
to uphold or to reverse that finding. If the 
lower Appellate Court had reversed that 
finding, the result would have been that, 
the relations of landlord and tenant would 
have been found to subsist between the par- 
ties, and in this case, I do not think that the 
case could have been dismissed on the techni- 
cal ground that the plaintiff had, in the first 
place, relied on the Kcdmliat, The appellant 
admits that if there were a definite finding 
that the defendant is not a mere tenant, but 
has some kind of proprietary right in the 
plots, the suit will have to be dismissed ; 
but he complains that there is no such 
definite finding, and that he does not know 
where he stands. It is objected on behalf of 
the respondent, that the plaiutiff-appollant did 
not sue under section 127 of the Oudh Rent 
Act, and that if he wanted to set up that case, 

(2) 80 Ind Cafl. 499; 2 0 L. 888. 
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he flhould have done 6o at the earliest possible 
moment ; but it appears to me that the main 
question bt tween the parties has, from the 
very beginning, been whether the relation of 
landlord and tenant subsists between them. 
The ease set up in the plaint was that the 
defendant was a mere tenant. The defendant 
denied this, and claimed to have some kind of 
proprietary title. The plaintiff not only set 
up his Kabuliat, but attempted to prove that 
rent had been paid to him by the defendant. 
The case based on the Kaljuliat has definitely 
failed, but there is, what seems to me, to be 
a perfectly legitimate alternate case, namely, 
that the defendant was in occupation of the 
land with the consent of the plaintiff, and had 
been paying rent to him, that he is, therefore, 
to be treated as a tenant, and whether the 
actual section of the Oudh Kent Act that is 
to be applied to the case is section 32 (A), 
section 32 (B) or section 127, it should 
be disposed of on its merits, and not on 
the technical ground taken by the learned 
Judge. The first Court has already come 
to a finding, namely, that no rent has been 
paid by the defendant to the plaintiff, and 
that the defendant had not been proved to be 
a tenant of the plaintiff. The appeal against 
this finding has not been decided by the Dis- 
trict Judge. I, therefore, order that the suit bo 
remanded to the lower Appellate Court under 
O. XLIII, r. 23 of Civil Procedure Code for a 
decision on this point. If the learned Judge 
comes to the conclusion that the defendant 
has been paying rent to the plaintiff, and is a 
tenant of his, he will be able to come to a 
further decision as to whether a decree for 
arrears of rent can be given to the plaintiff. 

If, on the other band, be finds that the rela- 
tionship of landlord and tenant has never 
existed between the parties, be will be able 
to dispose of the appeal on the basis of that 
finding, and the appellant will know in what 
position be is in in the event of his deciding to 
sue for any relief other than that claimed in 
the present suit. The appellant will receive 
costs of this appeal from the respondent. 

z. K. Suit remanded. 


PATNA HIGH COURT. 

MiSGEIiLANBOUS APPEALS NOS. 82 AND 84 
OP 1923. 

March 11, 1924. 

Present : — Mr. Justice Adami and Sir John 

Bucknill, Kt. 

Miscellaneous Appeal No. 82 op 1923. 

Musammat BHAGWANTA KOBB AND 
ANOTHER — Appellants 

versus 

Dman ZAMIR AHMAD KHAN AND 
oiHERs —Respondents. 

Miscellaneous Appeal No. 84 of 1923. 
KESHORI RAMAN PRASAD and another 

—APPELTiANTS 

versus 

ZAMIR AHMAD KHAN— Respondent. 

Civil Procedure Code {Act V o] 1908) O. XXU r. 16, 
0. XLVi r 16, wheOier mandatory^ Amgnment of dec. 
rec^ Notice..^ J udgfnent^debtor presetit in Court, effect 
of ^Transmissio^i of order in Council to lower CourUt 
application fort failure to make, effect of^Ltmita^ 
Uon Act ilX of 3 1 * 08 ) Sch. I, Arts. 18’i (6)# IBS— 
gage suit Preliminary decree passed by Privy Council 
— decree by Court in Ivdta-^Eicecution of decree 
— Limitation a pplica hie— Dismissa I of a pplica tion — 
Continuation^iltep.in aid of application — Limita- 
tion. eomviencement of^ 

Under Article (5) of Schedule 1 to the Limita- 
tion Act, time begiut< to run from the date when au 
application to take a t^top-iu-aid of execution in made 
to the Court and not from the date ou which the ap- 
plication i^ oonBidered and di^pot^ed of by the Court. 
Lp. 768, ool. 3.J 

Boj Behari Chakravarti v. KaUbar Gupta, 8 lud. 
Caa, ; 10 C. L. J. 479 , Mochai Mandal ▼. Meserud- 
din Mollahfi) Ind. Cim*. *ilB ; 13 C. L. J. 2G, relied 
on. 

Where an application for execution i'^ struck of! 
without any default on the part of the decree* holder, 
a flubsequent application for execution roust be treat- 
ed as a continuation of the previous application and 
no que-^tion of limitation can arise, [p* 763, ool. 2.] 

1 he provii^iottfl o! 0. NXl, r. 16 of the Civil Pro- 
cedure Co^ are of* a mandatory character and non* 
compliance with them renders all proceedings In exe- 
cution void. [p. 770» ool. 1.] 

Massum Qoolam Hussein v. Dayabhai Amarst, 12 
Ind. Cas. 547 ; B6 B. 56 ; IS Bom. L. B. : OuUfari 
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Lai V. Dava Ram, 9 A. ; A. W. N. (xm) Q97 ; 5 
Ind. Deo. (N. S.) 461 : Natam Das v Lachman Singh, 
03 Ind. 0a‘«. BQ4 ; 9 L. 230; 3 L. L. J. 43 1, relied on. 

Where, however, ifc <4howa th.it the jnd^jme'it- 
debtor^ had notice of the app^ioition by bein*? present 
when the petition for ^ab^tibubion w.n beia^ oonndet- 
ed by the Court, the more f lot that a written notice 
wa^ not served on them will not nullify the proceed- 
ings. fp. 770, col. 1 ] 

An applicition under O. XXI r. 16 of the Civil 
Procedure Code made during the pendency of eteou- 
tion proceedings is nob an application for fresh execu- 
tion but an application for the continuation of the 
pending execution case. [p. 760, col. 1.] 

0. XXT, r. 16 of the Civil Procedure Code re- 
quiries nobioo of the application for execution, and 
not of the assignment, to be given to the transferor 
and the judgment-debtor, and, therefore, where the 
assignee applies during the pendency of the execu- 
tion case to ooiitiniic it, he does not apply for fresh 
execution and no notice under the rule is necessary, 
[p. 761, ool. 1.1 

Where a preliminary decree in a mortgago-suit is 
passed by His ^^l^ 0 sty in Council and a final decree 
is there ifber pvs.»ed by the C) irts ii Indii, the decree 
to be exec ited is the order of His ^^ajesby ia Council 
and the execution of it is governed by Article 183 and 
not by Article 182 of schedule I to the Limitation Act. 

Luchmin Pnrsad Si^igh v. Khhfn PermA Singh, 
8 C. 218 ; 4 Bom. L, H. 261 ; 10 C. L. B. 425 ; 1 Ind. 
Deo. (N. S.) HO ; Pu.tt*h Nanin v Chanadrahatu ^0 
0. 681 ; 10 Ind. Deo, (N.8.) 373 ; Trihuhram Deo i7a* 
rayan Sinah v. Badri Minser, 36 Ind. Cas. 633 ; 2o 
0. W. N. 1051 ; 1 P. L. J. 335 ; 2 P. L. W. 381, relied 
on. 

Oolab Kuer v. Mohammad Zaffar Human, 62 Ind. 
Cas. 30 ; 2 P. L. T. 610 ; 6 P. L. J. 358, followed. 

The provisions of r. 15 of O. XLV of the Civil 
Procedure Code are mandatory and failure to comply 
with'them render.s an application for execution liable 
to dismissal, [p. 769, col. 2.1 

Tribukram Deo Narayan Singh v. Badri Uimfir, 
36 Ind. Cas. 633 ; 20 C. W. N. 1051 ; 1 P. L. J. 386 ; 2 
r. L. W. 361, relied ou. 

Appeals from an order of the District 
Judge, Shahabad, dated the 19th February, 
1923. 

Messrs. S. M, MuUkk, Sambhu Saran, and 
Kaliaspati, for the Appellants. 

Messrs. Nare$h Ch, Sinha and D, N, Varma, 
for the Bespondents. 

JUDGMENT. 

Adami, J. — These appeals are directed 
against an order passed in execution proceed- 
ings bv the District Judne c! Rhahabad dis- 


allowing certain objections raised by the judg- 
ment-debtors, the present appellants. 

It appears that a decree was obtained 
against the appellants in a raorfcgage-suit on 
the 23rd October 1903. There was an appeal 
to this Court which was decided in 1906. and 
then an appeal to their Lordships of the Privy 
Council which was decided on the 26th No- 
vember 1912. The final decree for the sale of 
the mortgaged properties following the decree 
of the Privy Council was passed on the 5th 
February 1916. 

The original decree- holders, Lala Shamla- 
nand Sahai, Babu Raghiibir f^aran and Babu 
Ganga Saran, each had a one-third interest in 
the decree. Execution of the decree was ap- 
plied for on the llth March 1916 by these 
decree-holders, and from that date onwards 
the proceedings followed the usual slow pro- 
tracted course, every effort being made to 
delay the inevitable sale, till the 7th June 1919, 
when Lala Shamlanand Sahai filed a petition 
to the effect that ho had sold his ono-third 
share in the decree to Zamir Ahmad Khan, 
Neamat Khan, Mohdi Hussain Khan, Sayeed 
Khan and Babu Muhammad Khan, by a sale- 
deed dated the 5th June 1919, and prayed 
that these gentlemen should be substituted as 
decree-holders in liis place. Another petition 
for substitution was made in respect of the one- 
third sharo originally belonging to Babu Ganga 
Saran, which had been sold to Zamir Ahmad 
Khan and others. Babu Baghubir i^aran had 
already sold his share to Thakur Adit Prasad, 
and the latter had re-sold it to Zamir Ahmad 
Khan and others. On the 7th June 1919, 
the purchasers, Zamir Ahmad Khan and 
tbe other gentlemen named above together 
with Sadey Khan filed a petition to the efifect 
that they had purchased the share of Lala 
Shyamlanand Sahai, and also the share of 
Ganga Saran which Ramnath Upadhya hoA 
previously purchased and the share of Babu 
Baghubir Saran which Thakur Adit Prasad 
bad previously purchased, and had thus pur- 
chased the entire decree They prayed that 
they might be substituted as representatives 
of the decree holders and that execution pro- 
ceedings might be duly taken. 

On the above petitions order was passed 
that they should be put up on the date fixed, 
that is to say. tbe lAth June. On tbe 14th 
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June order wa« pawed : “ Leli the names of the 
purchasers be substituted for the original 
decree-holders. This execution proceeding will 
be struck off after making the purchasers 
parties, so that they may institute fresh pro- 
ceedings in execution.*' 

The assignees of the decree did not, how- 
ever, make any fresh application for proceedings 
in execution until the 13th June, 1922, and 
when this application was made the present 
appellants, who are subsequent mortgagees of 
the properties, raised the objections, (1) that the 
assignees of the decrees who were seeking 
execution were mere farzidars of the judgment- 
debtors; (2) that the application was made 
more than three years after the last step-in-aid 
of execution was taken on the 7th Juno 1919, 
and was thus barred under Article 182 of the 
Schedule to the Limitation Act ; (3) that if 

Article 183»applied, the proceedings were bad 
owing to non-compliance with the provisions 
of r. 15 of O. XLV of the Civil Procedure 
Code, and (4) that failure to issue the notices 
required by r. 16 of O. XXI vitiated the pro- 
ceedings. 

The learned District Judge found that the 
objectors had failed to show that the pur- 
chasers of the decree were farzidars of the 
judgment-debtors ; (2) that the date from 
which time began to run under Article 182 was 
the 14th June 1919 and, therefore, the applica- 
tion on the 13th June 1922 was not barred, 
but that (3) Article 183 applied since the final 
decree was merely a ministerial act and the 
execution was really the enforcement of the 
order of His Majesty in Council, so no ques- 
tion of limitation arose in the case. He held 
that the objection with regard to non-com- 
pliance with rule 15 of Order XLV could not 
be now raised since no such objection had been 
made at the first application for execution, (4) 
with regard to the objection as to absence of 
notices under r. 16 of O. XXl the learned 
District Judge pointed out that the order for 
substitution was passed in the presence of the 
transferors and this objection not having been 
specifically taken in the pleadings no onus lay 
on the applicants for execution to show that 
the order was passed in the presence of the 
judgment debtors. Furthermore, the object 
of r. 16 of O. XXI was being carried out 
in the hearing and consideration of the objec- 
tions before the Court. The District Judge, 


therefore, allowed the objections and it is 
against his order that this appeal has been 
made, the same legal objections being raised 
in this Court. 

The finding of the learned District Judge 
that, if Article 182 of the H^chedule to the 
Limitation Act applies, it must be held that 
the last step-in-aid of execution in this case 
was taken on June 14th 1919, and not on 
June 7th 1919, is. I think, wrong. Clause (5) 
to Article 182 states definitely that time is to 
run from the date of applying in accordance 
with law to the proper Court to take some 
step-in-aid of execution. The application was 
made on June 7th, though the order for sub- 
stitution was made on June 14th. It has been 
laid down in the case of Raj Behari Chakra- 
varti v. Kalekar Oupta (1), and in Mochai 
Mundal v. Mesurudeen Mollah (2), that in 
cases of this kind time runs from the date 
when an application is presented to the Court 
and not from the date on which the applica- 
tions is considered and disposed of by the Court. 
Mr. Sushil Madhab Mul lick's contention for 
the appellants on this point must be upheld ; 
but the point is one of purely academic in- 
terest in this case, and cannot affect the deci- 
sion of this appeal as I will proceed to show. 

In the first nlace, I may note that, even if 
it were held that Article 182 applied in the 
present case and not Article 183, it would 
seem that execution proceedings to be taken 
on the application of June 13th, 1922, would 
be merely a continuation of the proceedings 
which resulted in the order of June 14th, 1919, 
and so would not be barred even if Article 182 
applied. When the petitions for substitution 
of the transferees were filed on June 7th, 1919, 
and were granted on June 14th there was no 
reason why the execution should not have pro- 
ceeded with the transferees substituted for 
the decree-holders ; there was no necessity to 
strike off the execution proceedings. The 
proceedings were struck off without any de- 
fault on the part of the decree-holders or 
their transferees. Under the circumstanoes. I 
am of opinion that the subsequent proceeding 
should be held to be in continuation of the 
previous one and the question of limitation 

(1) 8 [nd. Gas. 886 ; 10 0. L. J. 479. 

(S) 9 Ind. Oas. 2X8 ; 18 0. L. J. 26. 
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will not arise. In this opinion I am supported 
by the decision of this Court in the case of 
Golab Kuer v. Mohammad Zaffar Ilassan (3), 
to wliich I was a party. There it was held 
that an application under O. XXI, r. 16 made 
during the pendency of execution proceedings 
was not an application for fresh execution but 
an application for the continuation of the 
pending execution case. Das, J , pointed out 
that O. XX r, r, 16 required notice of the appli- 
cation for execution, and not of the assignment, 
to be given to the transferor and judgment- 
debtor, and, therefore, when the assignee 
applies during the pendency of the execution 
case to continue it, he does not apply for fresh 
execution and no notice is required. 

In the second place, the question is whether 
Article 182 applies or, as held by the District 
Judge, Article 183. The appellants have not 
placed before us the order of His Majesty in 
Council passed on appeal in 1912, so that we 
do not know its precise terms. We only know 
from the order of the District Judge that the 
final decree was passed by the District Judge 
in 1916 in accordance with the order of the 
Privy Council. The preliminary decree 
after the decision of their Lordships of 
the Privy Council was an order of llis 
Majesty in Council, and, as pointed out by 
the learned District Judge, the preparation 
of the final decree was purely a ministerial 
act to enable the order of His Majesty in 
Council to be enforced. I do not think that it 
can be contended that the execution proceed- 
ings were not taken in order to enforce the 
order of His Majesty in Council. After a consi- 
deration of the decisions of the Calcutta High 
Court in l^achmun Prasad Singh v. Kishun 
Persnd Simjh (4), Futtch Narain Ghoxodhury 
V. GhuncJiahati Ghowdhrain (5), and of this 
Court in Trihukram Deo Narayan Singh v, 
Badri Missir (6), there is no doubt left in my 
mind. It may be noted that the original decree 
was obtained in the District Judge’s Court in 
a suit under the Transfer of Property Act. 

Under Article 183 twelve years* limitation 
in this case would begin to run from the date 


(8) 62 Ind. Oaa. 30 ; 2 P. L T 619 ; G P. L. J, 868. 
(4) 8 0. 218 ; 4 Bom. L. R. 261 ; 10 0. h. R. 426 ; 
4 Ind. Deo. (N.8.) 140. 

(6) 20 0. 661 ; 10 Ind. Deo. (N.S.) 378. 

(6) 36 Ind. Oas. 688 ; 20 0. W. N. 1061 ; 1 P. L. 
J. 886 ; P. L. W. 881. 
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of the order of His Majesty in Council; that is 
to say, from November 26th, 1912 ; so the 
application for execution which is now the 
subject of this appeal would be within time. 

But Mr. v^ushil Madhab Mullick has argued 
that tlie procedure laid down in r. 45 of 
O. XLV of the Civil Procedure Code has not 
been complied with; that is to say, no petition 
under that rule was filed before this Court to 
unable it to transmit the order of His Majesty 
in Council to the Court of the District Judge 
for execution, and that the provisions of r. 15, 
O. XLV, being mandatory, the present appli- 
cation for execution must bo dismissed. 

The contention that the provisions of r. 15 
are mandatory, and failure to comply with them 
renders an application for execution liable to 
dismissal is not open to question. I need 
only refer to tho case of Tribukram Deo 
Narayan Singh v. Hadri Missir (6), cited above, 
but it is to be noted that in the present case 
application was made for execution on March 
11th, 1916 and execution was ordered. No 
objection on tho ground that the provisions of 
r. 15 of O. XLV had not boon complied 
with was made then, nor at any time until the 
execution proceedings were struck ofY on June 
14th, 1919, though countless objections on 
other grounds were constantly being pub 
forward. We have no papers before us to 
show whether, in fact, a petition was filed and 
the procedure required by r. 15 of O. XLV 
was followed ; all wo know is that tho order 
of His Majesty in Council must have been 
transmitted to tho District Judge, for he pro- 
ceeded to put it into execution. 

I agree with tho learned District Judge that 
the objection, first made at this late stage 
cannot be allowed to succeed ; it ought to have 
been taken at the first application for execu- 
tion which was made in 1916. 

Mr.^ k^ushil Madhab Mullick*s third conten- 
tion is that tho application for execution 
ought to bo dismissed because notices under 
O. XXI, r. 16 were nob issued to the trans- 
ferors and juflgmenb-debtors, tho provisions of 
that rule being mandatory. Tho decisions in 
Bassun Goolam Bussein v. Dayabhai (7), 
Qulzari Lai v. Daya Bam (8), and Nolan Da^ 

(7) 12 Ind. Oaa. 647; 36 B. 68; 13 Bom. L, R. 973 
(0) 9 A. 46 ; A. W. N. (1886) 287 ; 6 Ind. Deo* 
(N. B.) 461. 
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V. Luchman Singh (9), are authorities for the 
proposition that the provisions of the rule are 
of a maodatory oharaoter and that non- 
oomplianoe with them renders all proceedings 
in execution void. In the present case it is 
evident that the general necessity for such 
notice was known to the applicants for exe- 
cution for in their application they stated : 
“The above purchasers were substituted for 
the original decree-holders in the previous 
execution case on lAth June, 1919 in the pre- 
sence of all the parties. Hence, notice under 
O. XXI, r. 16, Civil Procedure Code, is not 
necessary’*. 

That the transferors had notice cannot be 
gainsaid ; they themselves hied petitions for 
substitution of the names of the purchasers. 
The judgment-debtors, too, were before the 
Court and must have had notice. The Dis- 
trict Judge points out that the objection re- 
garding O. XXT, r. 16 had not been specifically 
taken in the pleadings, and, therefore, there 
was no onus upon the applicants to show that 
the order of substitution was passed in the 
presence of judgment-debtors. It cannot be 
suggested that the judgment-debtors had no 
knowledge of the substitution made in the 
previous execution proceedings before the 
fresh application was made. In any case, the 
object of r. 16, namely, to give the judgment- 
debtors an opportunity to attack the substitu- 
tion of assignees of the decree, has been fully 
met, for the present appellants puii in their 
objection and it was considered before any 
further steps were taken towards the execu- 
tion of the decree. If it is shown that the 
judgment-debtors had notice by being present 
when the petitions for substitution were being 
considered by the Court, the fact that written 
notice was not served on them will not nullify 
the proceedings. 

To conclude the matter I may again refer 
to the decision of this Court in the case of 
Golah Kuer v. Mohammad Jaffar Mason (3), 
where it was held that it is not notice of the 
assignment but notice of the application for 
execution of the decree which is required by 
the proviso to rule 16. In this case there is 
no donbt that notice of the fresh application 
was given to the appellants for they appeared 
and objected. Therefore, I cannot uphold the 
contention of Mr. Mullick. 

(9) 68 Ind. Oaa. 884 ; 2 Ii. 98 ; 8 !«. J. 484. 


On behalf of the judgment-debtors Nos. 12 
and 13 Mr. Kailasapati has urged the same 
legal objections as were raised by Mr. Mullick 
and with which I have dealt, but he has a 
further objection with regard to the District 
Judge’s finding on the question whether the 
respondents, purchasers of the decree, were 
farzidniTs of the judgment-debtors. He com- 
plains that his clients were not allowed time 
to secure the presence of some of their wit- 
nesses with regard to this question. 

It appears from the order sheet that on 
July 22nd, 1922, these two judgment-debtors 
asked for time to file their objection, and 
obtained time till August 11th when their 
objection was filed. On October 26th the 
parties were directed to come ready with their 
witnesses on December 1st. On that date the 
present respondents were ready but an 
objector asked for time which was given, but 
it was ordered that no further adjournment 
costs would be allowed. On January 5th, 
1923 the objectors filed lists of witnesses, 
who were to be summoned on deposit of 
diet expenses. The deposit was not made 
until January 25th when summonses were 
ordered to issue for February 16th. On 
the 16th February the objector’s witnesses 
did not appear and the Court rejected their 
petition for more time and proceeded to hear 
the case. The petition for time on the 16th 
February stated that, in spite of service of 
summons, the witnesses had not come, and the 
petitioners heard that some witnesses were ill 
while others had gone to celebrate marriages. 
In my opinion the District Judge acted rightly 
in refusing further time; he had previously 
given warning to the objectors, and no good or 
sufficient reason was given for the absence of 
the witnesses. The original decree was passed 
in 1903 and the order on appeal to their Lord- 
ships of the Privy Council in 1912; it was 
plainly the duty of the Court to prevent the 
further protraction of the execution proceed- 
ings. 

As a result of my findings on the points 
put forward by the appellants, the appeals 
must be dismissed with costs. 

Bucknill, J. — I agree. 

Z. E. Appeals dismissed. 
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LAHORE HIGH COURT. 

FiBST Civil Appeal No. 597 op 1922. 

January 9, 1924. 

Present : — Mr. Justice Moti Sa^ar. 

AEJAN DAS AND OTHERS— Plaintiffs 
— Appellants 

versus 

NANAK CHAND and others— 
Defendants— Respondents. 

Tjimitation Act {IX oj l‘J08), Sch. /, Art- 177 — 
Amending Act XXVI of 19^0-— Death of defc^idant— 
Application to bring legal representatives on record^ 
Limitation. 

The words “ six months ” opposite to Art. 177 in 
Sch. T to the Limitation Act have not beoc altered by 
anything contained in Act XXVI of 1'J‘20 and the 
period of limitation for making an application to im- 
plead the legal representatives of a deceased defend- 
ant or of a deceased respondent is still six months. 

Oobind Das v Hup Kishan^ 77 Ind. C’as. 40.) ; 0 L. 
L. J. 25 ; (1024) A. 1. Ih (L.) 65 ; 4 L. 367, followed. 

Miscellaneous 6rst appeal from the order of 
the Senior Subordinate Judge, Gurdaspur, 
dated the 4th November, 1921, rejecting the 
application for bringing the heirs of the 
deceased Bija Bam on the record as defend- 
ants in his place. 

Lala Mthr Ghond Mahajan, for the Appel- 
lants. 

Nemo, for the Eespondent. 

JUDGMENT.— On the 17th of June. 1921 
plaintiffs obtained an ex-parte decree for 
Es. 6,940-agaiD8t Nanak Cband-Bija Bam from 
the Court of the Senior Subordinate Judge at 
Gurdaspur. On the 30th of July 1921 the 
decree was put into execution and Bija Barn’s 
property was attached. Thereupon, on the 
80th of July 1921, Lakhu, a son of Bija Bam, 
made an application to the executing Court 
for the release of the attachment on the 
ground that Bija Bam had died on the 4th of 
April 1921, and that the decree against a dead 
person was a nullity. The plaintiffs denied 
that Bija Bam had died on the 4th of April 
1921, as on the 2lBt of May 1921 his Counsel 
had appeared in the case and had not brought 


to the notice of the Court that his client was 
dead. The Court framed an issue as to the 
date of the death of Bija Bam and adjourned 
the case for the evidence of the parties. On 
the 20th October 1921, the decree-holders 
stated that they had no objection to the 
ex parte decree being sot aside and the case 
being proceeded with against the heirs of Bija 
Bam. They also made an application on that 
date that the three sons of Bija Bam be brought 
on the record as his legal representatives. 
On the 4th of November 1921, the 
Court passed an order to the effect that 
as no application to implead the legal represen- 
tatives cf Bija Bam had been made within 
three months of the date of his death, the 
suit had abated as against them and that the 
application of the 20th of October 1921 was 
barred by limitation. The decree was allowed 
to stand against Nanak Chand alone and the 
application for bringing the heirs of the 
deceased Bija Bam on the record as his legal 
representatives was dismissed. 

Against this decision the plaintiffs have 
come up in appeal to this Court and it has 
been urged on their behalf that Act XKVL of 
1920, which has reduced the period of limita- 
tion from six months to three months in the 
case of an application for bringing the heirs 
of a deceased plaintiff on the record, does 
not apply to the case of defendants and that 
the learned Judge of the Court below has 
erred in holding otherwise. There is no 
doubt that this contention is correct and that 
Article 177 of the Indian Limitation Act, 
which relates to the case of a defendant has 
been left entirely untouched by the Amending 
Act of 1920. This question is now concluded 
by the case of Gobind Das v. Bup Kishen, (1) 
in which it has been held that the 
words “ six months ” opposite Article 177 in 
the Indian Limitation Act have not been al- 
tered by anything contained in the Amending 
Act of 1920 and that the period of limitation 
for making an application to implead the legal 
representatives of a deceased defendant or of 
a deceased respondent is still six months. 
There is, however, nothing on the record to 
show when Bija Bam died. The only appli- 
cation to bring his legal representatives on 
the record is dated 20th October, 1921 and if 

(1) 77 Iiid. Cag. iOJ ; 6 L. L. J. 25 ; (1024) A. 1. R. 
(L.) 65 ; 4 L. 367. 
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Bija Ram died on the 4fch of April 1921, as 
alleged by his sons, even this application 
would be barred by limitation. The learned 
Vakil for the appellants urges that Bija Ram 
really died on some date in the month of May 
1921, and that even if he died on the 4th of 
April, as alleged by liis sons, the plaintiffs 
had suffioient cause for not making the 
application in time and that the delay ought 
to have been excused under section 6 of the 
Indian Limitation Act. There is neither 
any evidence nor any finding by the learned 
Judge of the Court below on any of these 
points, and it is, therefore, necessary that the 
case should go back for a determination of 
these questions. 

I accept the appeal and return the case to 
the learned District Judge for a fresh decision 
in accordance witli law after parties have 
been allowed full opportunity to produce 
evidence on the two points above-mentioned. 
Costs shall abide the result. 

Z. K. Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 87 of 1923. 

January 29, 1924. 

Present : — Mr. Hallifax, A. J. C. 

SAVITRI— Plaintiff -Appellant 
versus 

MADHORAO— Dependant— Res- 
pondent. 

Trausjer oj Property Act UP qf 1682) «. £4— /2<j- 
dcviption, suit fcyr—Vipo&iUeJJcct of ^Mortgo ger ^ Ha- 
htlity of, to account for profits^ Separate emit wMher 
lies^Civil Procedure {Act V oj 0. KXIJI, 

r.X^Withdrawal of suii^ Leave to bring fresh suiU 
whether must he given expressly. 

NVhere in a redemption suit it is found that the 
mortgagor bad made a valid deposit of the amount 
duo under the mortgage which was not accepted by 
the mortgagee, the ( ourfc should take an account of 
the profits recovered by the mortgagee from the mort- 
gaged property during the period from the date 
of the deposit to at least the filing of the redemption 


suit, and should reduce the amount payable on re- 
demption by the amount of tho-?e profits. No sepa- 
rate suit would lie for the recovery of such profits. 

There is nothing in r. 1 of O. XXIII of the Civil 
Procedure Code requiring that leive to bring a fre^h 
suit should be given expressly. It may be given im- 
pliedly without being recorded. 

Kashi Persh/td v. Bojrang Prasad, 30 A. 36 ; \ A. 
L. J. 763 ; A. W. N. (I'JOT); 281 ; Bam Din v. Bhup 
Singh, m A. 226 ] 5 A. L. J. r.)2 ; A. W. N. ( 1908 ) 
96, relied on. 

Appeal against tho decree of the Additional 
District Judge, Nagpur, dated 23rd November, 
1923 in Civil Appeal No. 88 of 1922. 

Mr. D. r. Mangalmurti, for the Appellant. 

Mr. D, P. Tiioari, for tho Respondent. 

JUDGMENT -The appellants, of whom 
one is now dead, sued for the mesne profits of 
certain fields for tho years 1328, 1329 and 
1330 that is, from June 1918 to June 

1921. In the petition of appeal mention is 
also made of a claim for tlie profits for the 
year 1331 FosH, That is admittedly a mistake 
as the claim for that year was not made in 
the plaint, though it might have been made, 
as the plaintiffs did not regain possession of 
their property till the 24th of January 1922. 
The land was held by the defendants under 
a mortgage for Rs. 600 of which one of the 
terms was that they should take the whole of 
tho profits in lieu of interest. It appears that 
on the 13th of December 1917 tho mortgagors 
made a tender of the whole amount duo on the 
mortgage but this was refused On tho 24th 
of July 1920 they depositfxl tho same amount 
in Court under section 83 of tho Transfer of 
Property Act. This was also refused as in- 
sufficient and on the 2l8t of December 1920 
they filed a suit for redemption. The tender 
made in 1917 was pleaded in that suit but the 
matter was allowed to drop out of sight, 
and it was held that the amount deposited in 
1920 was the full amount then due. That 
is a negation of the plea that a tender of the 
full amount was made in 1917 and that plea 
cannot be put forward again now. 

It appears to have been held by both 
Courts in that case that the deposit made in 
1920 ended the mortgagee's right to possession 
and stopped the running of interest. None tho 
less, the amount realized by the mortgagees 
after tho date of the deposit was not taken in 
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reduction of the amount due on the mortgage. 
The decree, which is dated tlio 26th of Febru- 
ary 1921, declares that the amount duo on the 
mortgage on that day is about Rs. 50 less 
than the Rs. 500 deposited and orders sale of 
the property on the 26th of Auf^ust, 1921 in 
default of payment of that sum on or before 
that day. 

It is not possible to treat this redemp- 
tion suit as one for ejectment as was done in 
Paramsukh v. Yadoji (1). In form and subs- 
tance and all essentials it was a suit for 
redemption, even in the decree with its totally 
unnecessary period of six months. It is be- 
yond doubt, as was held in Kashi Pershad v. 
Bajrang Pntsad ( 9 ), and Ram Din v. Bhnp 
Singh (3), that the Court could and sh.ould have 
taken an account of the profits rocov<*red by the 
mortgagees from the property during the pe- 
riod after the deposit up to at least the filing 
of the redemption suit, and should have reduc- 
ed the price of redemption by the amount of 
those profits. It follows that no separate 
suit would lie ordinarily for the recovery of 
that amount. 

In this case, however, there are circum- 
stances which make such a suit tenable. 
From the record of the redemption suit it 
appears that the plaintiffs claimed that the 
mortgage was to bo redeemed on the with- 
drawal by the mortgees of the Rs. 500 deposit- 
ed by them and did not claim any reduction 
of the amount on account of the profits realiz- 
ed by the mortgagees since the date of the 
deposit. The last paragrah of the plaint, after 
a statement of the relief sought, is as follows: 
“ Permission to bring a suit against the defen- 
dant for damages may be given.” The mort- 
gagees in their pleadings said nothing about 
those profits, as they claimed that the price 
of redemption was a sum far exceeding them 
and the amount deposited. No issue was 
framed on the point and the Court left the 
profits, or “damages.” as the plaint calls 
them, entirely out of sight and consideration. 

It can in these circumstances fairly be 
held that the Court impliedly gave the plaint- 
iffs permission under r. 1 of (X NKlll to 
abandon that part of their claim with liberty 

(1) 46 Ind. Oas. 743; 15 N. L. U. 101. 

(2) 30 A. 36; 4 A. L. J. 768; A. W. N. (1J07) 2S1. 

(3) 30 A. 225; 5 A. L. J. 192; A. W. N. (1908) 96. 


to institute a fresh suit in respect of it. There 
is nothing in that rule demanding that the 
permission should be given expressly, and the 
inference that it was given without being 
recorded is in this case inevitable. For those 
reasons I hold that this suit can bo maintained, 
but that it can succeetl only in respect of the 
profits of the year 1330 Fash^ that is, for the 
period subsequent to the date of the deposit, 
which was the 24th of July 1920. 

The amount of profit realized by the 
respondents has not been found in either 
of the Courts below, though the incon- 
venience and impropriety of leaving such 
questions undecided in appealable cases have 
often been pointed out. The question, there- 
fore, falls for decision here under section 103 
of the Civil Procedure Code, though every one 
connected with the case seems to have been 
so immersed in abstruse questions, of law 
that did not arise that the material on which 
it has to bo decided is scanty. In the plaint 
it is stated that the income from the land was 
Rs. 125 in each of the years in suit. The 
area is just over 34 acres and the rent is 
Rs. 45 to which figure it was raised at the last 
►Settlement from Rs. 25. The defendants 
made the usual ridiculous statement that the 
profit they got from the land, after deducting 
all expenditure, except the rent, was Rs 60 
each year, leaving a net profit of five rupees. 
Sucli a statement only defeats its own object 
by its own absurdity. 

TTio third witness lor tiie defendants 
seems to say that he is holding the laud now 
at iis. 50 per annum but that is a low rate 
as it has been iolt fallow for two or three 
years, and in the year in question it would 
have fetched Rs. 100 or Rs. 125 or Rs. 150. 
The dofondanta, in accordance with the strange 
practice that has grown up, gave no evidence 
at ail. After the plaintiffs had given evidence 
tending to show prima facie that the letting 
value was somewhere about Rs. 125, it was 
for the defendants to show that it was less. 
As they have not even attempted to do so the 
finding must bo that it was Rs. 125. This is 
further supported by the fact that the defend- 
ants wore content and oven anxious to keep 
the land in lieu of interest on Rs. 500 for as 
long as possible. At the very ordinary rate of 
2 per cent, per mensem that interest would 
be Rs. 120 per annum. 
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Tho decree of the lower Appellate Court 
will be set aside. Tn place of it a decree will 
issue ordering? the defendants to pay to the 
plaintiffs the sum of Rs. 126 together with 
interest thereon at 1 per cent, per mensem 
from the 1st of June 1920 till the full amount 
is paid. Tho rest of the claim has failed 
only through technical defects in the conduct 
of the case. The defendants will, therefore, 
pay all tho plaintiffs’ costs and their own in 
all three Courts. 

Z. K. Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Original Order No. 46 
OF 1923. 

November 16, 1923. 

Present : — Mr. Justice Jwala Prasad and 
Mr. Justice Foster. 

KISHUNDEO SINGH AND others - 
Opposite Party— Appellants 

versus 

JAGLAL SAHU— petitioner- 
respondent. 

Transjer of Property Act (IV of 1889), s, 69-^ Mort- 
gage mit-^Mmey decree --^CcmiTuctian of decree— *Judg^ 
ment and pleadings, whether can he referred to. 

One of tho reliefs olaimed ia a mortgage Buit asked 
for a direobiou to make the amount due under the 
mortgage.bond a charge upon the surplus sale-pro- 
ceeds of one of the mortgaged properties which had 
been sold. Toward the end of the paragraph it was 
stated that the balance of the decretal amount may 
be ordered to be realised from the property and the 
person of the defendant or defendants who may be 
liable. The Court refused a mortgage decree and 
passed a decree under s. 68 of the Transfer of Property 
Act in the following terms '1 he suit for 

Rs. 5,877-10-0 with proportionate costs be decreed in 
terms of relief 5 of the plaint. He is further declared 
to have a charge on the surplus sale-proceeds which 
is in deposit in the Gollectorate. I allow interest on 
the sum decreed at Rs. 6 per cent, per annum from 
the date of the decree till realisation of the same." 

Heldf that only that portion of the relief No. 5 of 
tho plaint was granted by the decree which related to 
the creation of a charge on the surplus sale-procoeds 
with respect to the amount due under the mortgage- 


bond, and that the decree did not by implication in- 
clude a direction that the balance of the decretal 
amount could be recovered from tho persons and pro- 
perties of tho defendants who wore purchasers of tho 
mortgaged property and wore not expressly made per- 
sonally liable under the decree. 

Where a decree is clear in its terms and is not in 
any way .xmbiguous, it does not require to be inter- 
preted in the light of the pleadings and tho judg- 
ment. 

Appeal from an order of the Subordinate 
Judge, let Court, Patna, dated the 3rd Febru- 
ary 1923. 

Mr. Siundar Lai, for the Appellants. 

Mr. L. M. Ganguli, for tho Respondent. 

Jwala Prasad, J. — The only question 
that arises in this appeal is tho oonstruotion 
of the decree passed by the Subordinate 
Judge of Patna in Suit No. 68 of 1920. The 
decree-holders, who are appellants before us, 
in execution of that decree sought to proceed 
against defendants Nos. 1 to 3 praying for 
attachment and sale of their properties and 
for their arrest. Defendant No. 2, Jaglal 
Sahu, objected to tho execution on the ground 
that in terms thereof he or his proper- 
ties could not be proceeded against. Jaglal 
was a purchaser from defendant No* 3, 
he having purchased the property from 
one wlio was an auction-purchaser at a 
revenue- sale of the mortgaged properties 
Deokali. ‘The decree-holder brought this 
suit to recover the money due under an 
usufructuary mortgage-bond under section 68 
of the Transfer of Property Act and asked 
for a mortgage-decree. He also in the alterna- 
tive prayed for a money-decree upon the 
ground that he was dispossessed of the pro- 
perties given to him under the serpeshgi 
deed of the 6th April. 1898. Deokali, one of 
the mortgaged properties, was sold for arrears 
of cesses and Government revenue and pur- 
chased by Deonandan, defendant No. 3, who 
in his turn sold it to Jaglal defendant No. 2. 
Bajidpur the other mortgaged property was 
sold to defendant No. 4 by the Receiver 
appointed in an insolvenoy proceeding by the 
Calcutta High Court with respect to the 
properties of Khalilur Rahman, son of defend- 
ant No. 1, the mortgagor. 

Tho suit was resisted by defendant Nos. 2 
and 4. The Court refused to grant a mort- 
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gage-decree bufc held that the mortgagee-decree- 
holder was entitled to have a charge upon the 
surplus sale proceeds in the hands of the 
Collector under the revenue-sale in respect of 
the money due under the serpeshgi Aeedi, In 
the result, the Court gave a money decree to 
the mortgagee-docree-holder. That decree 
apparently was under section 68 of the Trans- 
fer of Property Act as is expressly mentioned 
by the Court in its judgment. The decree, 
therefore, could not be against defendants 
Nos. 2 and 4 who were only purchasers of the 
mortgaged properties, it could only be passed 
against the mortgagor upon his personal 
covenant to pay the mortgage-money. Defen- 
dants Nos. 2 and 4 never entered into any agree* 
mont or contract to personally pay the mort- 
gage-debt to the mortgagee. There is no direc- 
tion in the decree itself making the respondent 
(defendant No. 2) personally liable for the dec- 
ree-debt. The learned Vakil for the appellant 
wants me to read into the decree tho words 
which are not there and this he wants to do in 
the light of relief No. 5 in the plaint quoted in 
the recital portion of tho decree. In that para- 
graph 5 the appellant asked for a direction to 
make tho amount duo under the mortgage bond 
a charge upon the surplus sale proceeds of 
Mauza Deokali and for attachment of the 
same by means of an injunction. Towards 
the end the paragraph ho states that “ the 
balance of the decretal amount may bo order 
ed to bo realised from the person and the 
property of tho defendants or defendant who 
may be liable. The decree states as follows. 
“ It is ordered and decreed that a modified 
decree bo passed for Es. 5,877-10-0 with pro- 
portionate costs as prayed for in para 5 of the 
plaint and that the balance left after the pay- 
ment of the Government Eevenuo out of the 
proceeds of the sale, by the Collectorato of a 
portion of the Ijara properties lying in deposit 
under Ghalans Nos. 261 and 9 dated the 26th 
March 1919 and 22nd April 1919, respec- 
tively, be made liable for the satisfaction of 
the decree and that the interest on the decretal 
amount be charged at tho rate of 6 per cent 
per annum from the date of decree till 
the date of realisation, decretal amount 
Es. 6,877-10-0 and that the sum of 
Bs. 661-8-0 be paid by the defendants to tho 
plaintiffs on account of the costs of this suit, 
with interest thereon at the rate of 6 per cent 


per annum from this date to the date of 
realisation.” 

The learned Vakil contends that as mention 
is made in the decree to the relief in para. 6 
quoted above the true interpretation of tho 
decree is that the concluding prayer of that 
paragraph asking for an order to realise 
the decretal amount from the person and 
property of the defendants must be held 
to have been granted. It appears that the 
reference to paragraph 6 is in relation 
to the prayer about tho direction of the 
Court for making tho decretal amount a 
charge upon the surplus sale proceeds of 
Mauza Deokali It in no way refers to the 
concluding portion of paragraph 5, for in that 
case it would have specified which of the de- 
fendants were personally liable for tho decree 
for tho prayer of the ifiaintiffs was that the 
decree be passed against the defendants or 
such of them as may be liable. Tho Court 
did not apparently grant this prayer for a 
personal decree against tho defendants. It is 
conspicuous that the direction portion of the 
decree with respect to tho amount of Rs 5,877 
does not make any mention of tho defendants. 
This ommission can only mean that the pray- 
er for the personal liability of the defendants 
was disallowed and unless there was express 
direction making the defendants personally 
liable the decree cannot be executed against 
them or their property. This interpretation of 
tho decree is in accordance with the judgment. 
It has already been shown that the Court in 
its decision lield that the plaintiffs were entitled 
only to a money decree under section 68 of 
tho Transfer of Property Act. Tho order 
portion of tho decree runs as follows: 

“The suit for Rs. 5,88-10-0 with proportion- 
ate costs be decreed in terms of relief 6 
of the plaint. He is furtlier declared to 
have a charge on tho surplus sale pro- 
ceeds which is in deposit in the Collecto- 
rate. I allow interest on tho sum decreed 
at Rs. 6 per cent per annum from the 
date of the decree till realisation of the 
same.” 

Therefore, only that portion of the relief No. 
6 of the plaint was granted which related to 
the creation of a charge on the surplus sale 
proceeds with respect to the amount due 
under the mortgage-bond. No doubt, defendant 
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No 1 being the executant of the bond and the 
decree having been passed under section 68 
must be deemed to have been made personally 
liable under the decree. 

Defendants Nos. 2 to 4 could not under the 
law be personally made liable and unless there 
was express direction in the decree it cannot 
be construed by reference to relief No. 5 of 
the plaint on the judgment as having made 
those defendants personally liable. . Therefore, 
the view taken by the Court below seems to be 
correct. No doubt, the defendants were made 
liable for the costs of Ks 651-8-0 under the 
express direction of the decree. Mr. Ganguli 
on behalf of the respondent contends tliat the 
direction in the decree about costs read with 
the judgment and the pleadings would show 
that all the defendants could not be made 
liable for the costs. He cites Baijna^h Sahai 
V. Oajadhtr Prasad (l) in order to interpret 
the deeree in the light of the pleadings and 
the judgment. That case does not in the 
least help him. The decree hero is dear in its 
terms. It is not in any way ambiguous ; it 
makes the defendants (in the plural) liable for 
Es. 651-8-6peoihcally mentioned. Tlierefore, 
the order bv the Court below is modified to 
this extent that all the defendants are liable 
for the costs mention(3d in the decree of 
Rs. 651 8-0 and f or this the appellant is enti- 
tled to proceed against the personal properties 
of all the defendants. 

The appeal is dismissed. In the circum- 
stances of the case, there will be no order as 
to costs. 

Foster. J.— I agree. 

Appeal dismissed, 

(1) 68 Ind. Gas. 276 ; 1 P. L. T 471. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Execution of Decree Appeal No. 

46 of 1924. 

March 12, 1924. 

Present : Wazir Hasan, A. J. C. 
SUEJI NARAIN MI SR A-- Plaintiff 

— ApPELJvANT. 
ve rsns 

ULAND SINGH, bead, and on uis death. 
BASIJDEO SlNGil and another 
Defendants —Respondents 

Civil Procedure Code (Act V of 1903), ss. 47, 49, 
0. XXI r. 2 — of decree — Kj'ccuiion by purcJiaser 
— Plea that decree was satisfied before sale— Ceriif tea- 
tioi\, absence of, effect of- Failure to certify, whether 
amounts to fraud. 

Where a decree ‘?old in execution of another 
decree and the purcha'^or Heok^ to execute it against 
the judgiiient-debtor, it u open to the latter to plo’id 
that the decree h.id bo- n sjiti-^liod by him before it 
sold, although the satisfaction was not certified 
in accordance with the provi-^ions of r. 2 of 0. XXI of 
the Civil J'rocedure ( ode ; sub-r. (3) of r. 2 of the 
order no bar to such a plea which must bo enquir- 
ed into by the Court under s, 17 of the Code. 

Trimlack Itamkrishna Ranade v. Ilari Laxman 
lianadc, 7 Ind. Cas. IMO ; 3 1 13. 575 ; 12 H. L. R. 686; 
relied on. 

The mere omission on the part of a decree-holder 
to certify satisfaction of the decree does not amount 
to fraud. 

Appeal against the order of the Additional 
Subordinate Judge, Fyzabad, dated the 18th 
July 1923, confirming the order of the Munsif, 
Fyzabad, dated the 16th December 1922. 

Messrs. Niamatullah, Ali Muhammad and 
E, B, Kidwai, for the Appellant. 

Mr. Eaidar Husain, for the Respondent 
No. 4. 

JUDGMENT. — On the 12th March 1920, 
one Garuludhwaja had obtained a simple 
money decree against Janardan, Subsequent 
ly, Janardan obtained a similar decree against 
Rudra Prasad and others on the 15tb Decem- 
ber 1921. The former decree was put in 
execution by attachment of the latter on the 
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6th January 1922. In pursuance of the exe- 
cution proceedinj^ mentioned above, injunction 
was issued to Rudra Prasad but no service 
of that injunction was effected on him. A 
similar injunction was issued to Janardan 
and it was personally served on him. 
Finally, the latter decree was put up 
for sale and was purchased by Suraj 
Narain on the 20th April 1922. Suraj Narain 
is the son of Janardan already mentioned. On 
the 26th October 1922, Suraj Narain filed an 
application purporting to be under O, XXI, 
r. 16, of the Code of Civil Procedure. He 
claims that be is the transferee by operation 
of law of the decree, dated the 15th December 
1921 , in virtue of the purchase made by him 
at the auction-sale and prays for execution of 
that decree against the judgment-debtors, 
Rudra Prasad and others. Notice of Suraj 
Narain’s application was given by the Court, 
amongst others, to Rudra Prasad. On the 
25th November 1922, Rudra Prasad filed 
objections to the execution sought for by r^uraj 
Narain, llis main ground is, that the decree 
of the 15th December 1921 became void by 
reason of the fact that it had been fully 
satisfied on the 25th March 1922 and conse- 
quently there was nothing left for Suraj Narain 
to purchase. In support of his objection Rudra 
Prasad filed a receipt executed by Janardan 
on the 25th March 1922, Both Courts 
have found the receipt to be a genuine docu- 
ment and they have further found that it was 
executed for consideration and has the effect 
of satisfying the decree of the t5th December 

1921 in its entirety. On this finding Suraj 
Narain a application has been rejected. This 
is an appeal by Suraj Narain against the last 
mentioned order of rejection. 

The sole ground on which the appeal 
was supported at the hearing is, that the 
plea of payment made on the 25th March 

1922 in satisfaction of the decree of the 
15th December 1921 should not have been 
admitted by the Courts below, the plea 
being barred by limitation provided by Article 
1”4 of Schedule I of the Indian Limitation 
Act, 1908, and consequently the Court being 
precluded from recognising the payment by 
Bub-r. (3) of r. 2 of O. XXI of the Code 
of Civil Procedure, The lower Appellate 
Court has rejected this argument for the 
reason that the decree-holder, Janardan, had 

I C--98 


committed a fraud on the judgment-debtor, 
Rudra Prasad, by not certifying the payment 
in question to the Court within the time 
allowed by law. 

Sub-r. (3) of r. 2 of O. XXI mentioned above 
is as follows ; — “ A payment or adjustment, 
which has not been certified or recorded as 
aforesaid, shall not be recognised by any Court 
executing the decree.” The view taken by 
the learned Additional Subordinate Judge, 
assessed at its highest value, comes to this, 
that the mere omission to certify on the part 
of the decree-holder amounts to a fraud and, 
therefore, sub-r. (3) quoted above is no bar to 
the recognition of the payment even when 
it is not certified within limitation and in 
accordance with sub-r. (1) of the same rule. If 
this view is correct, it has the result of oblit- 
erating the rule altogetiier. The rule is 
intended to exclude recognition of any pay- 
ment or adjustment of a decree out of Court 
if there has been an omission to certify the 
payment or adjustment to the Court and if 
all such omissions are tantamount to a fraud 
sub-r.(3) would cease to have any effect whatso- 
ever. To me it seems that the true interpreta- 
tion of sub-r. (3) was made, if I may say so, by 
Heaton, J., in the case Trimbach Ramkrishna 
Banade v. Han Laxman Banade (1). Rule 2 
of O. XX f stands in place of section V58 of 
the repealed Code. After quoting the final 
clause of that section, with which corresponds 
sub-r. (3) quoted above, the learned Judge 
observed as follows 

“The purpose of section 258 is that the 
Court shall have complete knowledge of all 
that is done towards the satisfaction of 
its decree. Wlien an application for execution 
is presented, the Court enquires from its 
own records what has been previously done 
towards satisfaction. What it does not find 
on its own records it does not recognise : 
in this sense, that it at tho outset assumes 
that what is not recorded as paid or adjusted, 
still remains unpaid or unadjusted. But it is 
still open to the judgment-debtor to assert and 
prove that what the decree-holder claims 
under the decree is not due, having been paid 
or adjusted : and it is still incumbent on the 
Court to go into the matter, if a contest on 
the point is raised. To state the result briefiy, 

(1) 7 Ind. Caa. 040 ; 34 B. 575 ; 12 Bom. L. B. 686. 
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the Bnal clause of section 268 raises a pre- 
sumption, but does not limit the jurisdiction 
of the Court. This result appears to me to 
be inevitable if section 258 be read not by 
itself as an isolated enactment containing a 
complete statement of the law on the matter 
it deals with, but as a part of a whole and 
with reference to its place in the scheme of 
the Code and its relation to other parts of the 
scheme.” 

This interpretation obviates the necessity 
of resorting to the fiction of a fraud. By sub- 
r. (3) the Court is not deprived of its juris- 
diction to try the plea of payment raised in 
a case like the present which plea could 
be entertained and adjudicated upon in execu- 
tion proceedings falling under section 47 of the 
Code of Civil Procedure. It precludes, in the 
first instance, recognition of a payment or 
adjustment which has not been certified or 
recorded in accordance with the provisions of 
sub rr. (1) and (2) of r. 2. Those provisions lay 
down a special procedure to be adopted by 
the Court for the purpose of recording the 
payment or adjustment made out of Court. 
The plea of payment in the present case does 
not fall to be determined by those provisions. 
Neither the decree-holder is moving the Court 
to adopt the procedure provided by sub-r. (1) 
nor is the judgment-debtor informing the 
Court of the payment for the purpose of 
invoking the procedure laid down in sub r. (2.) 
The plea is a simple one and relates to the 
satisfaction of the decree which is sought to 
be executed and specifically falls within sub- 
section (1) of section 47 of the Code of Civil 
Procedure. That section says: “All questions 
arising between the parties to the suit in 
which the decree was passed, or their repre- 
sentatives, and relating to the satisfaction 

of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit.” The appellant, Suraj Narain, 
claims to be the transferee of the decree. 
Under section 49 of the Code of Civil Pro- 
cedure he ‘‘shall hold the same subject to the 
equities (if any) which the judgment-debtor 
might have enforced against the original 
decree-holder.” That the judgment dehtor 
has equity on his side when he pleads that he 
shall not be made to pay twice over cannot 
be doubted. 


The appeal, therefore, fails and is dismissed 
with costs. 

z. K. Appeal dismiesed. 


LAHORE HIGH COURT. 

Second Civiij Appbaii No. 2436 op 1920. 

January 7, 1920. 

Present, — Mr. Justice Abdul Baoof and 
Mr. Justice Martineau. 

Musammat CHAMBBLI and another — 
Defendants— Appellants 

versus 

BISHNA— Plaintiff —Respondent. 

Cusiom^Succesiion^Oognates, rights of, as against 
stranger^Son of predeceased daughter^ position of. 

The general principle of ca^^fcomary law i^ that in 
the ab.^enoe of all agnates of a ohildle^fl proprietor 
any^ cognate, however distantly related to him, i<4 
entitled to succeed to hi^ ;prop6rty in preference to 
the proprietary body of the village or a stranger. 

Rehinan v. Karim Bakhsh, 33 Ind. Cas. 113 ; 28 
P. R. 1917, followed. 

Custom does not exclude a daughter’s son from in- 
heritance on the ground of hU mother having pre- 
deceased her father or grandfather. 

Oobinda v. Nandu, 74 Ind. Gas. 644 ; (1922) A. 1. 
R. (L.) 217, followed. 

Second appeal from the decree of the Dis- 
trict Judge, Ambala, dated the 29th June 
1920, reversing that of the Junior Subordinate 
Judge, Ambala, dated the 5th February 1920, 
and decreeing the plaintiff s suit. 

Mr. Manohar Lai, for the Appellants. 

Lala Eargopal, for La la Jag an Nath, for 
the Respondent. 

JUDGMENT. — The following facts will 
disclose the nature of the question to be tried 
in this second appeal. One Dbanwant was 
the owner of certain culturable land, house 
proj^rty and certain mortgaged land. He 
having died Musammat Badami, his widow, 
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suooeeded in obtaining possession of the prop- 
erty. This lady executed a number of Wills 
in favour of certain persons. The plaintiff in 
this case is one Bishna, son of Musammai 
Bholi, a daughter of the said Dhanant, by 
his wife Musammat Giani. A Will was exe- 
cuted by Musammat Badami in his favour 
also. The last Will was executed in favour of 
the defendant. Musammat Bholi admittedly 
had predeceased Musammat Badami. On the 
death of Musammat Badami the property 
was mutated in the name of the defendant on 
the strength of the Will in his favour. The 
plaintiff preferred an appeal against the muta- 
tion order ; but his appeal was rejected. 
Thereupon he instituted the present suit and 
in paragraph 5 of the plaint he based his 
claim on the Will, custom and law. The 
defendant resisted the suit mainly on the 
ground that the plaintiff was not the grandson 
i.r., the daughter’s son, of Dhanwant and that, 
therefore, he had no locus standi to maintain 
the suit. He alleged that under the last Will 
of Musammat Badami he was entitled to 
succeed to the land and that the property 
had rightly been mutated in his name. The 
trial Court found that the Will in favour 
of the defendant was executed at a time 
when the lady had not a disposing mind. 
It came to the conclusion that the defendant 
was a mere stranger. On the question whe- 
ther the plaintiff was or was not Dhanwant ’s 
daughter’s son the Court expressed no opinion 
because it came to the conclusion that, even if 
he was a daughter's son, he was not entitled to 
succeed to the property of Dhanwant under 
the Customary Law. Taking this view, the 
Court dismissed the suit. 

The plaintiff appealed. The lower Appel- 
late Court has agreed with the finding of the 
trial Court on the question of the efficacy of 
the Will in favour of the defendant. On the 
question of the plaintiff’s title to maintain the 
suit it has differed from the trial Court and 
has held that even if the plaintiff was not 
able to establish a custom giving him a right 
to question the alienation he being an heir 
under the Hindu Law was entitled to maintain 
the suit. The lower Appellate Court, there- 
fore, granted a decree in favour of the plaintiff. 

The defendant has come up in second appeal 
to this Court, and it has been contended on his 
behalf by his learned Counsel Mr. Manobar 


Lai that the learned Judge of the Court 
below was not right in allowing the plaintiff 
to fall back upon the personal law under the 
drcumstanoes of this case. His argument is 
that, in the first place, the plaintiff did not base 
his right to maintain the suit on the Hindu 
Law, and, secondly, that as a daughter's son 
is not mentioned as an heir in Battigan’s 
book on Customary Law the plaintiff has 
got no locus standi to maintain the suit. 
Mr. Hargopal for the plaintiff-respondent has 
relied upon two decisions of this C3ourt which 
completely answer the argument put forward 
by Mr. Manahor Lai. In the case of Behman 
V. Karim Bakhsh (1) it was held that the 
general principle of Customary Law is that 
in the absence of all agnates of a childless pro- 
prietor any cognate, however distantly rela- 
ted to him, is entitled to succeed to his pro- 
perty in preference to the proprietary body 
of the village." Now in this case the defend- 
ant is an utter stranger. The plaintiff being 
the daughter’s son of Dhanwant, according to 
this ruling is entitled to eject him from the 
land. 

In the case of Gobinda v. Nandu (2), 
recently decided by a Division Bench of this 
Court, the following relevant passage occurs 
at page 218 ; — 

Mr. Tek Chand admits that he cannot cite 
a single case to support his contention, 
and that the aforesaid remark runs 
counter to the principle of the Hindu 
Law on the subject. Whatever the exact 
moaning of the remark may be, we consi- 
der that there is no reason for holding 
that custom excludes a daughter's son 
from inheritance on the ground of his 
mother having predeceased her father or 
grandmother." 

This remark applies with equal force 
to the facts of the present case. Thus 
both under the Customary Law and under the 
personal law the plaintiff was entitled to main- 
tain the suit as against the defendant who has 
been found to be a mere trespasser. 

The result is that the appeal fails and is 
dismissed with costs. 

Z. K. 

Appeal dismissed. 

(1) lad. Caa. 11‘3 ; 28 P. R. 

(2) 74 lad. Caa 6U; (1922) A. I. R. (L.) 217. 
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NAGPUR JUDICIAL COM- 
MISSIONER S COURT. 

Second Appeal No. 16 op 1923. 

January 19, 1924. 

Present : — Mr. Baker, J.O. 

Kazi ABDUL HUSAIN and others— 
Plintipps— Appellants 

versus 

MEGHRAJ AND OTHERS— 
Dependants— Respondents. 

Civil Procedure Code {Act V of 1908), 0. XXXIh 
r. 6 — Guardian ad litem, appomtment of, whether 
lapses— Land tenurcs^VhM Tenure, incidents of^ 
Impartibility^ Presumption — Burden of proof. 

When a guardian ad litem ha<^ once been appointed 
hia appointment enures for the whole of lis in the 
course of which it has been made unless; and until it 
is revoked by the Court, [p. 780, col. 2.] 

Kisni V. Ohulaji Teli, 1 N. L. R. 128, followed. 

The Ubari tenure has nothing to do with the’lpro- 
prietorahip in the lands, but is merely the right to 
hold the village on payment of a quit-rent to Govern- 
ment, that is, on payment of less revenue than that 
ordinarily payable, [p. 781, ool. 1.] 

The ordinary presumption is that a village is parti- 
ble and alienable, and the burden is on the person 
who sets up impartibility, which must be strictly 
proved, [p. 781, ool. 2.] 

Krishnaji Bao v. Nilhanth, 69 Ind. Cas. 800 : 18 
N. L. B. 163 ; 6 N. L. J. 25 ; (1922) A, I. B. (N.) 52, 
followed. Jaafar Mohiuddtn Sahib v. Aji Mohiud- 
din Sahib, 2 M. H. C. B. 19 ; Neti Anjaneyalu v. 
Sri Venugopal Bice Mill Ltd., 70 Ind. Cas. 466 ; 45 
M. 620 ; 15 L. W. 513 ; 42 M. L. J. 477 ; 30 M. L. I. 
255 ; (1922)M.W. N. 307; (1922) A. I. B. (M.) 197, 
distinguished. 

Appeal againsli the decree of the District 
Judge, Nimar, dated 26th September 1922, in 
Civil Appeal No. 86 of 1922. 

Mr. Fida Russain, for the Appellants. 

Mr. S. £. Gokhale, for the Respondents. 

JUDGMENT. — The plaintiffs sued for a 
declaration that the village of Reta was liable 
to be partitioned in execution of their mort- 
gage decree. 

The defendants contended that the village 
was impartible being assigned to the office of 
KazL 


Both the Courts below have decided against 
them. Defendants mako this second appeal. 
A preliminary objection is taken on behalf of 
respondents that the appeal by appel- 
lant No. 3 Ibrahim, who is a lunatic, has 
not been properly filed. In the Courts below, 
ho was represented by the Naib Nazir 
whereas in the present appeal he is repre- 
sented by his brother, appellant No. 1. It has 
been held in Musammat Kisni v. Ohulaji 
Teli (1) that when a guardian ad litem has once 
been appointed, his appoinment enures for the 
whole of the lis in the course of which it has 
been made unless and until it is revoked by 
the Court. This case is based on rulings of the 
Allahabad and Madras High Courts. There is 
nothing on record to show that the appoint- 
ment of the Naib Nazir as guardian ad litem of 
the lunatic has been revoked, and therefore 
the appellant No. 1 had no right to represent 
the appellant No. 3 or to file an appeal on his 
behalf. 

I am of opinion that this contention is 
correct and the appeal of appellant No 3 
must be rejected as he is not properly repre- 
sented. 

Three points have been raised by the appel- 
lants in this appeal. First, that the village has 
been attached to the office of Kazi and is, 
therefore, impartible. Second, that the suit is 
barred by section 42 of the Specific Relief 
Act. Third, that the suit is barred by limita- 
tion. I deal with these points seriatim. 

The village is hold on the Ubari tenure, 
which is defined in the C. P. Settlement Code, 
introduction pp. v and vi. The paragraph in 
question goes against the appellants’ conten- 
tion that the village is impartible, for it be- 
gins by saying that the third class of proprie- 
tary villages ..those originally held by revenue 
grantees {Muafidars)...GM. for but little notice, 
as the wholesale grant of proprietary rights 
left their holders in no higher position than 
that of ordinary Mulguzars, apart from the 
Revenue concession enjoyed by them. * * 

* * The least privileged grants are those 

known as ** Maktas ” which are held on pay- 
ment of quit-rent, fixed in perpetuity but of 
substantial amount, exceeding in some cases 
the revenue now ordinarily assessable. The 
concession in such oases is exemption from 


(1) 1 N. L R. 128. 
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enhancement. When it amounts to a release 
or assignment of revenue the tenure is 
known as ** Obari” in the North and as 
“ Mokasa ’* in the South. Generally speaking, 
the grants of revenue are * * perma- 

nent and inalienable. But conferral of the 
Malguzari rights made the proprietorship of 
the assignee in the village lands — apart from 
their revenue — transferable at his will, etc. ” 
This passage makes it quite clear, in my 
opinion, that the Ubari tenure has nothing to 
do with proprietorship in the lands, but is 
merely the right to hold the village on pay- 
ment of a quit-rent to Government, that is, 
on payment of loss revenue than what would 
ordinarily be payable. 

In this respect the tenure resembles that 
of Enamdars in the Bombay Presidency who 
are regarded as alienees of the Lloyal share of 
the revenue. Wliothor they are also pro- 
prietors of the soil is quite a different ques- 
tion. Ordinarily, in Bombay, where a different 
system of land tenure prevails, they are 
presumed not to be so. In the Central Pro- 
vinces the contrary presumption would prevail, 
but the essential point is that the payment of 
a reduced revenue to Government does not 
help at all in deciding whether the village is 
impartible. The defendants may be given a 
remission of revenue because they are Kazis, 
but whether they were granted the soil of the 
village for the same reason, is a question 
depending on the terms of the original grant. 

This distinction is brought out in Exhibit 1 
D-3, the order of the Chief Commissioner in 
an appeal regarding the partition of this 
village. Mr. (afterwards Sir Denzil) Ibbetson 
pointed out that “ the property in the village 
and the Ubari right are two very different 
rights. Government are not concerned with 
the right to partition. It certainly is extremely 
probable that the original grant of the pro- 
prietary right was made together with and on 
the same terms as the assignment of revenue. 
But that was 180 years ago, and if that argu- 
ment is to be pressed, the present Kazi would 
he sole owner of the village, whereas it appears* 
that his relations have all along been and are 
now recorded as co- sharers with him, that is, in 
possession of joint shares of the property. * * 

* If the property in tbe village is held on con- 
dition of performing the duties of Kazi^ there 
are no co-sharers. If not, there is no apparent 


reason to bold that it is impartible. The 
question is one for a Civil Court and not for a 
Bevenue Officer to decide.” 

With these observations in support of my 
view I have no hesitation in liolding that the 
Uban tenure is distinct from the proprietary 
rights in the village and that, as the ordinary 
presumption is that a village is partible and 
alienable, the burden is on the defendants to 
prove that this village forms an exception to 
the ordinary rule. This is the view taken in 
Krishnnji lino v. Nilkanih (2) where it is hold 
that the custom of impartibility must be 
strictly proved. 

The defendants have not adduced any 
evidence in the form of S>anads or otherwise 
to prove that the village is impartible. 

Exhibit 1 l)-2 which is an order of tlie 
Settlement Officer refers only to the exemp- 
tion from payment of land revenue. 

The cases quoted by the learned pleader for 
appellants, Jafar Mohiuddin Sahib v. Aji 
Mohiuddiii Sahib {'d) Anjaneyidu v. 

Sri Venugopal llics Mill, Ltd, (4), are cases 
where the land was found to bo on service 
tenure. In such a case the presumption is 
that the village would bo entered in the name 
of the person actually holding the office and 
performing the services, whereas in the pre- 
sent case the names of the sharers are entered 
in column 11 of the diun/i Register (Exh. 1 D- 
1) and some of tliem applied for partition. 
Tho very mortgage on which these suits are 
based was executed by the three brothers. 
All this shows that the village was regarded 
as tho property of all and not as impartible. 

In these circumstances, I agree with tho 
finding of tho Courts below that the village is 
not proved to be impartible. 

It is contended that suit is barred by 
section 42 of the specific Relief Act because 
the plaintifl's failed to ask for possession. It is 
contended that if they cannot seek possession 
under tho decree of this Court, they should 
have sought it in this suit. 


(2) 69 Ind. Cas. .‘^00 ; IS N. L. K. 163 ; 5 N. L J 
25 ; (1922) A. I. U. (N.) 52. 

(3) 2 iM. 11. C. H. 19. 

(4) 70 Ind. 466 ; 45 M. 620 ; 15 L. W. 513- 42 
]Sr. L. J. 177 ; 30 :M. L. T. 265 ; (1922) ll W. N. 307 • 
(1922) A. 1. K. (3Vr.) 197. 
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The decree of this Oourb (Bxh. P-6) states 
that the plaintiffs are entitled to possession of 
a 10-annas 8-pies share of the mortgaged prop- 
erty and may obtain khas possession thereof 
after carrying out proper proceedings for 
partitioning the same from the l|3rd share of 
Sharafudin. When the plaintiffs applied to 
the Civil Court to execute this decree they 
were referred to the Collector, and on the ob- 
jection as to the impartibility of the estate 
being raised the Collector directed the parties 
to get the question of the divisibility of the 
share decided by the Civil Court. Thus, the 
only relief which the plaintiffs could claim from 
the Civil Cpurt was a declaration that the 
village was divisible. The Court could not 
grant possession, which was a matter solely 
within the competence of the Collector, by 
making an imperfect partition under the 
provisions of sections 163 et seq of the 
Land Revenue Act. The suit is not. therefore, 
barred by section 43 of the Specihc Relief 
Act. 

As to its being barred by limitation it 
is contended that the limitation for a suit for 
a declaration is 6 years under Article 130, 
Limitation Act, and that the cause of action 
arose when the Court refused execution on 
8th August 1919. The Court, however, refer- 
red the plaintiffs to the Collector. If the 
Collector had made the partition, then the 
plaintiffs would have had no cause of action. 
It is only when the Collector refused to make 
the partition and order the parties to get the 
question of liability to division settled by the 
Court (under section 169 of the Land Revenue 
Act) that the cause of action arose. This 
was in 1931, so the suit cannot be barred by 
limitation. 

The appeal consequently fails and is dis- 
missed with costs. 

z, K. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 996 op 1933. 

February 4, 1934. 

Present : — Mr. Justice Broadway 
and Mr. Justice Campbell. 

SHAM DAS AND ANOTHER— Plaintiffs - 
Appellants 

versus 

Mahant CHARN DAS AND OTHERS— 
Defendants— Respondents. 

CourLFees {Act VII o/lb70), 8ch. Ih Art, 17 (3) — 
Suit Jot declaration that mortgage shall not bind mort- 
gaged property, nature of ^Court-fee payable, 

A suit by a oo-paroenet in a joiat Hindu family for 
a declaration that a mortgage of joint family proper- 
ty edeoted by another oo>parooner shall not be bind- 
ing Oil the property mortgaged U not a suit for the 
oanoellation of the mortgage but a mere suit for a 
declaration falling under Article 17 (3) of SSohedule U 
to the Court'Fees Act, and does not require an ad 
valorem stamp. 

First appeal from the order of the Senior 
Subordinate Judge, Lahore, dated the 36th 
February 1933, rejecting the plaint on plaint- 
iff's refusal to pay Court-fee on Rs. 8,500 as 
ordered on the 35th January 1933. 

Bakhshi Tek Ghand, for the Appellants. 

Nemo, for the Respondents. 

JUDGMENT. — In this case the plaintiff 
sought to obtain a declaration to the effect 
that certain mortgages were without consi- 
deration and not binding on the property 
mortgaged. He alleged that he and the defend- 
ants, who made the alienations, were 
members of a joint Hindu family governed by 
the Mitakshara Law. The value for purposes 
of jurisdiction was fixed at Bs. 8,600 and a 
Court-fee stamp of Rs. 10 was affixed, the 
plaintiff oontending that the suit was governed 
by Article 17 (3) of the second Schedole to the 
Court-Fees Act. The trial Court, on the 
.authority of Nanak Chand v. Jiwan Mai (1), 
held that, inasmuch as the declaration sought 
involved a cancellation of the mortgage-de^s, 
the plaint was not properly stamped and hold- 
ing that the stamp should be ad valorem on 

(1) S6 Ind. OftS. 485; 85 p. B. 1914 ; 987 P. L. B. 
1914 . 
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the amount fixed for purposes of jurisdiction, 
returned the plaint on the 25th of January 
1923 in order that it might be properly 
stamped and returned by the 26th of Febru- 
ary 1923. On the latter date, the plaintiff 
stated that he was unable to pay the Court- 
fee and the plaint was rejected. 

The plaintiff has now appealed to this Court 
through Mr. Tek Chand, and it has been 
contended that the order of the Court below 
rejecting the plaint is not warranted, firstly, 
on the ground that the declaration sought for 
did not necessarily entail the cancellation of 
the mortgage-deeds and that, therefore, the 
stamp affixed, namely, Bs. 10, was sufficient, 
and, secondly, that the Court below was not 
justified in fixing the value for the consequen- 
tial relief at Bs. 8,500 but should have allow- 
ed the plaintiff to fix his own value on the 
further relief sought. A reference to Uanak 
Chand v. Jitoan Mai (l) shows that it is 
not an authority for the proposition en- 
unciated by the trial Court. In our opi- 
nion Mr. Tek Chand’s contention is correct 
and a declaratory decree, such as is 
prayed, would not entail the cancellation of 
the mortgage- deeds in their entirety. The 
mortgagees would still be entitled to sue on 
them as bonds for the moneys secured 
thereunder. Mr. Tek Chand referred us 
to 53 P. B. 1901, and contended that 
the relief he sought in this case was 
precisely the same as that sought by the 
plaintiff in that case and declared his 
willingness to amend the present plaint so as 
to make his clients intentions perfectly clear 
to the effect that it was his rights in the pro- 
perty that it was desired to safeguard. This 
Mr. Tek Chand undertakes to do. In this 
view of the case, it is not necessary to discuss 
the second point raised. The appeal is accept- 
ed, the order rejecting the plaint is set aside, 
and the case remanded to the Court below 
for disposal in accordance with law. We make 
no order as to costs. The stamp on the 
memorandum of appeal will be refunded. 

a. K. Appeal accepted^ 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal 

No. 53 OF 1923. 

January 24, 1924. 

Present ; - Justice Sir Dawson Miller, Kt., 
Chief Justice, and Mr. Justice Mullick. 

MAHABAJADHIBAJ OF DABBHANGA— 

Petitioner 

versus 

COMMISSIONEB OF INCOME TAX— 

Opposite Party. 

Inc<ytn6 Tax Act {XI of 1922) ss. 2. 4, 58— Supt’r tax 
— Liability to pay tax on dtvidefids which have al- 
ready paid it-^Agricultunil income— Incoine arising 
from markets, fisheries, moorings and ferries— Bejigal 
Permanent Settlement Regulation (7 of 1798) Art P7, 
effect of ^Exemption from all future taxes whether 
granted— Exemption whether rcvoked>by Income Tax Act. 

Under section 58 of the Income Tax Act of 1922 the 
intention of the Legislature U to charge super- tax 
upon the income of companies as well as upon the 
income of individual share-holders including in the 
income of the latter the dividends received from the 
company although they had already been charged to 
super-tax at the flat rate of one anna in the rupee, 
[p. 785, col. 1.] 

Income derived from markets, fisheries, moorings or 
ferries cannot bo regarded as agricultural income 
within the meaning of s. 4 (3) (VIII) of the Income 
'Fax Act of 1)22, and is not as such exempt from In- 
come tax. [p. 786, col. 1.] 

Per Dawson Miller, 0. J. {Mullick J. dissenting) : — 

The Legislature has power to vary or modify the 
bargain entered into between the Government and 
the proprietors by the Permanent Settlement, but 
this can only bo done by clear and spccifio language 
in a Statute and not by general implication. 

By tho Perjnanent Settlement it was the revenue or 
rent payable to (iovernment as the paramount land- 
lord that was fixed in perpetuity, and the imposition 
of the Income Tax on income derived by a landlord 
from markets, fisheries, moorings and ferries, which 
had already been taken into account in fixing the 
permanent ;an/a, would amount to an increase in 
the revenue in oontrovention of Art. Y1 of the Bengal 
Permanent Settlement Regulation of 1793. 

Tha words of s. 4 (1) of the Income Tax Act of 
1922, do not amount to a legal and effective abroga- 
tion of the exemption contained in Art. of the 
Bengal Permanent Settlement Regulation of 1793. 

Associated Newspa vers Ltd. v. City of London Cor- 
poration, (1916) 2 A. 0. 429 ; 85 L. J. K. B. 1786 ; 
113 L. T. 419 ; 80 J. P. 393 : 14 8. (I. R. 1027 ; 60 
8. J. 694 ; 32 T. L. R. 700, relied on. 
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Per MulUht fT.:— No unlimibed exemption from 
future taxation was granted by Art. VI of the Bengal 
Permanent Settlement Regulation of 1703.^ 1 he ex- 
emption granted by the Regulation was limited to 
the particular objeots of the Settlementf namely, u^o 
and oooupation of the settled area, and the fixed 
for over was the consideration for such use and occu- 
pation. The Grown did not in any way surrender its 
other rights on behalf of the general community, 
[p. 703, ool. 1.] 

If this view is not correct, the language of tho 
Bengal Permanent Settlement is at least ambiguous 
and does not clearly and distinctly give any exemp- 
tion from all future taxo-* and rato^. 'I'he meaning 
of the Legislature being doubtful, contemporary ex- 
podtion can validly be resorted to for purposes of 
interpretation and the uniform view of the Legislature 
and its servants has been that the Regulabijn dirt not 
intend to surrender all future rights of taxation in 
respect of the profits of the estates thereby affected, 
[p. 7'.)3, col. ‘2.J 

If the language of the Regulation is not ambigu- 
ous and if it clearly indicates an intention to surren- 
der all suoh future rights of taxation, then the 
language of the Income 'fax Act is sufficient to re- 
voke the exemption, [p. 703, ool. ‘2.J 

Appeal against the order of the Income 
Tax Commissioner, Darbhanga, dated the 23rd 
November 1920 

^Ir. K. P. Jayaswal and M, Prasad, for the 
Petitioner. 

The Government Advocate, for the Opposite 
Party, 

JUDGMENT, 

Dawson Miller, C. J. — Three questions 
arise for determination in this reference : — 

(1) The first question is whether the peti- 
tioner is liable for additional Income Tax for 
the year 1920-21 upon a re-assessment made 
after the expiration of the next following 
year, that is, after the end of March 1922. 
The additional sum claimed under the 
reassessment is a large one amounting to 
Rs. 1,34,769-4 0 in respect of Income Tax and 
super-tax. It appears that tho assessment 
for the year in question was made on the 23rd 
November 1920 based upon a return of tho 
income of the previous year as provided by sec- 
tions 17 and 18 of the Income Tax Act, 1918, 
then in force. When the return of the actual 
income for the year of assessment was re- 
ceived in 1921 for the purpose of provision- 
ally assessing the income for 1921-22 an 
adjustment of the assessment for the year 
1920-21 was made as provided by section 19 
of the Act. On the 28th March 1922 it 


having been discovered that certain items of 
income had escaped assessment for the year 
1920-21 a further assessment was made on 
those items under the provisions of section 26 
of the Act of 1918 and the demand in respect 
of that year appears to have been finally 
closed. Thus far, no question arises but in 
pursuance of a demand made in 1922 that the 
aasossee should file a fresh return of the actual 
income for the year 1920-21 a fresh return 
was filed and on the 27th January 1923 a 
fresh assessment based on tho actual income 
of 1920-21 was made. This showed an addi- 
tional amount payable beyond that already 
assessed and paid. From tlie letter of demand 
and the revised assessment form enclosed 
therewith it appears that the assessment is 
made in respect of Income Tax payable for the 
year 1920-21. As this re-assessment was not 
made until more than a year had elapsed after 
tho expiration of the year of assessment the 
assessee contended that he was not liable to 
any further tax than that already demanded 
for the year in question. He based his con- 
tention upon the provisions contained in sec- 
tion 25 of tho Income Tax Act of 1918. In 
my opinion this contention is well-founded, 
but it is unnecessary to pursue the matter 
further as the learned Government Advocate 
admits that for the year 1920-21 the addi- 
tional amount demanded is not recoverable and 
that the demand although purporting to be in 
respect of tho tax payable for that year is 
really a demand for a subsequent year based 
upon the income of that year. It is clear 
that some confusion has arisen from the form 
in which the demand was made. It is sufficient 
to say that for the financial year 1920-21 
the tax payable does not include the addition- 
al sum demanded 

(2) The second question is whether in com- 
puting the amount on which super-tax is pay- 
ble by an individual or Hindu undivided fami- 
ly under the Income Tax Act of 1922 the 
amount received as dividends from a regis- 
tered company should be deducted, or, if nob, 
whetLer credit should be given for the super- 
tax already paid on those dividends by tho 
company. It is contended that as the com- 
pany itself pays super- tax upon its income 
before distributing dividends no further super- 
tax on such dividends should be payable by 
the share-holder or at least that oredib should 
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be given to him for the amount of super-tax 
paid by the Company proportionate to the 
amount of his dividends. Under the third 
Schedule of the Act super-tax is payable upon 
income received in excess of Bs. 50,000. In 
the case of every Company the rate payable 
is l-anna in the rupee whatever the amount 
of excess over Bs. 50,000 may be. In the 
case of individuals and Hindu undivided fami- 
lies the amount of tax increases from l-anna to 
6-annas in the rupee according to the increase 
over Bs. 50,000. There is nothing in the 
Act from which it can be inferred that 
in computing the taxable income of indi- 
viduals or Hindu undivided families for 
purpose of super tax dividends upon which 
super- tax has been paid by the Company should 
be deducted. The super tax payable by a Com- 
pany is a comparatively small tax charged at 
a 6at rate of l-anna in the rupee. The super- 
tax payable by the individual is on a sliding 
scale increasing in proportion to the increase 
of income and is separately charged. In each 
case super-tax is levied on the total income 
under sections 55 and 56 of the Act. By 
section 16, in computing the total income, the 
dividends payable to an assessee and a share- 
holder in a Company are included. But 
although by section 14, where the profits of 
the Company itself have been assessed to 
income-tax, the share-holder is exempt from 
paying a second income tax upon the amount 
of dividends received by him and already taxed 
as the income of the Company, no such ex- 
emption is provided in the case of super-tax. 
On the contrary, section 58 which applies the 
other provisions of the Act, as far as may be, 
to the assessment of super-tax expressly 
excludes the operation of section 14. It is 
clear, therefore, that the intention of the 
Legislature was to charge super-tax upon the 
income of Companies as well as upon the 
income of individual share-holders including 
in the income of the latter the dividends 
received from the Company although they had 
already been charged to super-tax at the flat 
rate of l-anna. It was contended that the 
Company was the agent of the assessee for the 
purj^se of paying tax and that credit should 
be given for the amount paid by the Company 
on the dividends received but although this 
may be true in the case of income tax it is 
clear by the sections already referred to that 
super-tax must be separately paid on the profits 
I C— 99 


of a Company by the Company itself at the 
smaller rate and by the share holder on the 
dividends received by him out of those profits 
as part of his income, the rate payable by him 
being on a sliding scale according to the 
amount of his total income. It follows that 
no exemption can be claimed by the assessee 
from the payment of super-tax in respect to 
the dividends received by him. 

(3) The third question is whether income 
derived from jalkar (fisheries), hat (markets) 
and ghatlagi (moorings and ferries) is liable to 
tax. 

The assessee contends, first, that income 
derived from these sources is agricultural in- 
come and, therefore, exempt under section 4, 
sub-section (3), clause (viii) of the Income Tax 
Act of 1922, and, secondly, that such income 
is exempt from assessment to income tax by 
the terms of the Settlement under which ha 
derives his title and the Begulations relating 
thereto. 

As to the first contention ; there appears to 
be no foundation for the view that income 
derived from markets or moorings or ferries 
can bo regarded as agricultural income and 
the only argument addressed to us in support 
of this part of the case is that these things 
are in some way connected with the land. It 
was urged, however, that fisheries were, 
or might be in certain oases, as where 
the fishing is from tanks, so intimately 
connected with the pursuit of agriculture 
that they should be included under that 
designation. The popular conception of 
agriculture, even if it should include the rear- 
ing of live stock and poultry fed on the pro- 
duce of the land and requiring in certain oases 
cultivation of the land for grazing purposes, or 
otherwise, seems hardly wide enough to in- 
clude the rearing of fish in rivers or tanks. 
Agricultural income is defined in clause (2) of 
the Income Tax Acts of 1918 and 1922. The 
definition includes rent or revenue derived 
from land used for agricultural purposes as 
well as income derived from agriculture and 
from the sale of agricultural produce. The 
definition does not carry the case any further. 
The question is whether the rent paid for the 
fishing rights, or for the markets, ferries, or 
moorings is income derived from agriculture. 
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In my opinion it is not. The fact that the 
Bengal Tenanoy Act, by section 193, applies 
the procedure provided by the Act for the 
recovery of arrears of rant to suits for re- 
covery of anything payable in respect of 
fishery rights aad the like is of no assistance 
to the petitioner. It rather emphasises than 
otherwise the difference between revenue 
derived from land let for agricultural purposes 
and that derived from fisheries and the other 
sources of income mentioned in the section. 
Nor does it seem reasonable to hold that in- 
come derived from fishing over land covered 
by water and which is not used for any agri- 
cultural purpose is income derived from 
agriculture. Fish are not the produce of the 
land. Their natural element is the water and 
their cultivation and welfare depend in no 
sense upon agriculture. It may be that in 
certain cases the jalkar rights include the 
right to cultivate the soil of the tank when 
dry but the facts of this case do not show 
that the income sought to be exempted from 
tax was other than that derived from the 
right to catch fish. In my opinion the ques- 
tion whether income derived from jalkar^ hats 
and ghailaqi is agricultural income and so 
exempt from income tax should be answered 
in the negative. 

The second contention arising upon this 
part of the case is that exemption can be 
claimed for income derived from the above 
sources by reason of the terms of the Settle- 
ment under which the property is held coupled 
with the provisions of the Bengal Permanent 
Settlement Regulations. The argument is 
that the Settlement covered the rights of 
jalkar and hat and that ghailaqi is included as 
an incident of the jalkar rights, and that the 
revenue permanently fixed for ever at the 
date of the Settlement covered the whole 
liability to Government in respect of these 
rights as provided in Regulation I of 1793. It 
is conned^ that the Legislature has power to 
vary or modify the bargain entered into bet- 
ween the Government and the proprietors by 
the Permanent Settlement, but it is contended 
that this can only be done by clear and 
specific language in a Statute and not by general 
implication, a test which the Income Tax 
Act does not satisfy. There can be no 
doubt that the Permanent Settlement ex 
empted the proprietors for all time from 


enhancement of the revenue fixed in respect 
of the settled lands and three questions 
arise for consideration ; (1) does the Settle- 
ment made with the predecessor of the 
assessee cover the jalkar and other rights; (2) 
does the imposition of income tax on the 
income derived from these sources vary the 
terms of the Permanent Settlement, and (3) 
if so is the Income Tax Act sufficiently specific 
and unambiguous to indicate without reason- 
able doubt that it was the intention of the 
Legislature to vary the bargain made at the 
time of the Permanent Settlement. 

If the first of thesp questions should be 
answered in the negative, the assessee will be 
liable, as the other two questions do not in 
that event arise. On this point the Commis- 
sioner has found as a fact that the documents 
produced in support of the assessee s con- 
tention contain no evidence that the items 
under consideration were included in the 
assets when the jama was assessed and per- 
manently fixed at the date of the Settlement. 
If this finding is accepted there is an ena to 
the matter. The sanad under which the 
assessee holds has not been produced but 
copies of an application made by Raja Madho 
Singh Bahadoor for Permanent Settlement of 
Pargana Hati, etc., dated the 7th April 1800 
and an amaJdastak of the same date have been 
put in evidence. If the Settlement was in 
accordance with the application it would 
appear from the schedule attached to each of 
these documents that rents arising from hat 
and jalkar were included in the assets upon 
which the jama was assessed. It is not clear, 
however, whether these documents cover the 
whole of the estate now held by the assessee 
in respect to which the tax has been levied and 
if we should be of opinion that the imposition 
of income tax in respect to the items under 
consideration is contrary to the terms of the 
Settlement and that the income tax does not 
sufficiently clearly purport to modify the 
Settlement Regulation it would be necessary, 
I think, to refer the case back to the Com- 
missioner to take further evidence and arrive 
at a definite finding upon the question whether 
these sources of income were included in the 
assets upon which the revenue was settled in 
1800. It is not very clear why the Commis- 
sioner arrived at his finding but I gather that 
be was of opinion that the documents produced 
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wero not oonoluslve evidenoe of the terms of 
the Settlement. I think, however, they raise 
a presumption in favour of the assessee as the 
applications for Settlement made by the pro- 
prietors at the time in question were, as a 
rule, a counterpart of the actual Settlement 
made and were part of a single transaction 
completed at the same time, just as a kubuli- 
yat is a counterpart of a patta. There is no 
explanation forthcoming why the saaad or 
sanads under which the assessee holds have 
not been produced, but I consider it would be 
highly unsatisfactory in a case of this nature 
raising important questions of principle to 
determine the matter by a reference to the 
onus of proof when the real facts are probably 
capable of ascertainment. I piopose, therefore, 
to consider, first, the other two points which 
arise on this part ol the case. By the Perma- 
nent Settlement it was the revenue or rent 
payable to Goverment as the paramount land- 
lord that was fixed in perpetuity. It is argued 
that the effect of the imposition of income tax 
is not to increase the revenue or rent so pay- 
able, but it is clear, I think, that the imposi- 
tion of such a tax is in fact to increase the 
revenue under another name. The jama per- 
manently fixed at the date of the Settlement 
was calculated upon a percentage of the rents 
and profits at that time derived from the 
ownership of the land. Income tax is based 
upon the same rents and profits as they now 
exist, and it is impossible, in my opinion, to 
escape from the conclusion that a tax, under 
whatever name, upon the same sources of 
income would increase the duty payable under 
the name of revenue and which, by the Per- 
manent Settlement, it was agreed should then 
bo fixed for ever. By Article VI of theKegu- 
lation it was a part of the bargain that the 
proprietors “ will enjoy exclusively the fruits 
of their own good management and industry, 
and that no demand will ever be made upon 
them, or their heirs of successors, by the 
present or any future Government, for an 
augmentation in the public assessment in 
consequence of the improvement of their res- 
pective estates/' An argument was address- 
ed to us based upon the Cess Acts which, 
beginning in 1871, and still continuing, impos- 
ed a tax for the maintenance of roads and 
public works upon all holders of estates or 
tenures assessed upon the annual value of 
their lands even when those lands are 


also assessed to revenue. It was urged 
that the right to collect such taxes had never 
been disputed; but whether the Cess Acts do 
or do not constitute a breach of the bargain 
entered into with the proprietors by Lord 
Cornwallis in 1793 and the question has given 
rise to much controversy in the past — the Cess 
Acts themselves leave no room for doubt that 
it was the intention of the Legislature to im- 
pose the cess upon revenue* paying lands there- 
by expressly exercising that power which it 
admittedly possesses, and no valid argument 
can be bassed upon the analogy of those en- 
actments. I consider that the Income Tax Act, 
if and in so far as it charges income derived 
from property included in the original Settle- 
ment with the proprietor and assessed to 
revenue, varies the terms of Regulation I of 
1793. 

The last point which arises on this part of 
the case is whether the Income Tax Act of 
1922 is explicit enough in its terms to repeal 
the exemption created by the Permanent Set- 
tlement Regulation, for it must be conceded 
that such repeal cannot be effected merely 
by words of general import or by implication 
(Maxwell, 6th Ed., Chap. VII, Sec. 3). The 
Madras High Court in the case of the Secre- 
tary to the Chief Commissioner of Income tax, 
Madras v. The Zamindar of Singampatti (1), 
had to consider the effect of the Income Tax 
Act, 1918, upon the Madras Regulation XXV 
of 1802. The Madras Regulation is certainly 
no more comprehensive or emphatic than the 
Bengal Regulation of 1793 which declares that 
**D 0 alteration will be made in the assessment 
which they (the proprietors) have engaged 
to pay but that they and their heirs and law- 
ful successors will be allowed to hold their 
estates at such assessment for ever." The 
Income Tax Act of 1922 now under consider- 
ation is substantially similar in terms to that 
of 1918 for this purpose. It provides by 
section 4 (1), "save as hereinafter provided this 
Act shall apply to all income, profits or gain, 
as described or comprised in section 6, from 
whatever source derived, accruing, or arising, 
or received in British India." By section 6, 
the six heads of income chargeable to income 
tax include (iii) property and (vi) other 
sources. The exceptions to which the Act 
shall not apply are set out in section 4 (SX 
These include agricultural income but thete is 
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no general exception of inoome derived from 
revenue paying estates settled under the Re- 
gulations. The words imposing the tax are no 
doubt wide enough to oover the inoome now 
under disoussion but there is no express 
modification or repeal of the exemption already 
existing under the Regulation. The Madras 
High Court in the case above-mentioned held 
that it was impossible to treat as a legal and 
effective abrogation of the exemption the 
words of section 3 of the Inoome Tax Act, 
1918, which as stated are of similar import to 
those of the later Act. 1 see no reason to 
take a different view from that held by the 
Madras High Court. Moreover, it appears to 
me to find support from the judgment of the 
House of Lords in the Associated Newspappers 
Limited v. The Gity of London Corporation (2). 
In that case by the Statute VII, Geo. Ill, 
Ch. 37, certain land in the Gity of London 
reclaimed from the Thames was declared to 
vest in the owners free from all taxes and 
assessments whatsoever. About 80 years 
later, in 1848, the City of London Sewers Act 
was passed imposing a new rate upon every 
occuider of a house or building within or 
partly within the City of London “ whether 
such person shall be now liable in respect of 
such bouse or building to be assessed to the 
relief of the poor or be not liable in respect 
thereof by reason of such house or building 
being situate in any precinct or extra paro- 
ohial place or otherwise.'' The House of 
Lords held that these words did not take 
away the express exemption granted by the 
earlier Statute. 

An argument was based upon the exemp- 
tion of agricultural inoome from the operation 
of the Act. This express exemption does 
not, in my opinion, necessarily lead to the 
conclusion that all other kinds of income 
derived from permanently settled lands were 
to be deprived of the benefit of the Permanent 
Settlement. The Act applies to the whole of 
British India and not only to the .permanently 
settled area. It was apparently the policy of 
the Legislature, as appears from the defini- 
tion of agricultural inoome in section 2, to 
exempt agricultural inoome derived from alji 
lands paying either revenue or a local rate to 
Government and whether permanently settled 
or not, and, apart from any clear expression 
of intention to vary the Permanent Settle- 


ment, I do not think it would be legitimate to 
draw an inference from the general language 
of the section, that what was not excluded was 
included even if previously exempt by the 
Regulation. Nor do I consider that in deter- 
mining the question now before us any assist- 
ance can be derived from considering such en- 
actments as Drainage and Embankment Acts 
which, in exchange for new benefits conferred, 
levy a rate upon Zemindars and others to pro- 
vide for the cost. The inoome tax is for gene- 
ral purposes of revenue and is not allocated to 
any special purpose connected with the land or 
from which the land derives a peculiar benefit. 
But even if there should be found here and 
there on the Statute-book a tax imposed in 
apparent contravention of the Permanent 
Settlement, and no objection taken, I should 
hesitate to say that such a state of affairs 
would conclude the question now under con- 
sideration. 

I have had an opportunity of perusing the 
judgment about to be delivered by my learned 
brother with which I regret I am unable to 
agree. The question I think is one of some 
difficulty but I can find nothing in the Income- 
tax Act of 1922 indicating an express inten- 
tion to deprive the proprietors of permanently 
settled lands of the exemption created by the 
Bengal Settlement Regulation of 1793. 

In the circumstances, and for the reasons 
stated in an earlier part of this judgment, I 
think that the case should be remanded to 
the Inoome tax Commissioner to determine 
the following question of fact, namely, whether 
the jalkar, hat and ghatlagi rights In respect 
of which the exemption is claimed formed a 
part of the assets taken into consideration in 
settling the jama at the date of the Settle- 
ment with the predecessor s-in-title of the 
assessee. The parties will be at liberty to 
adduce fresh evidence upon the question for 
determination. 

MulUck, J. — The only point which I pro- 
pose to discuss is whether the petitioner is 
entitled to exemption in respect of the income 
from Jalkars, Ghatlagi, and markets. On 
all the other points the petitioner must clearly 
fail. 

It is accordingly necessary at the outset to 
ekamine what was the precise nature of the 
ffkrgain which the East India Company made 
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with the Zemindars of Bengal by the Per- 
manent Settlement Begulation (Regulation I 
of 1793). Article 11 of the Begulation states 
that “ the Marquis of Cornwallis, Governor- 
General in Council, now notifies to all Zemin- 
dars, independent talukdars and other actual 
proprietors of land paying-revenue to Govern- 
ment, in the provinces of Bengal, Bihar and 
Orissa, that be has been empowered by the 
Hon’ble Court of Directors for the Affairs of 
the East India Company to declare the jama, 
which has been or may be assessed upon their 
lands under the Regulations above-mentioned, 
hxed for ever.’* The Regulations above- 
mentioned mean the Regulations for the 
Decennial Settlement made on the 25th 
November 1789 and the 10th February 1790. 

Article III recites “ that the Governor-Gene- 
ral in Council declares to the Zemindars, inde- 
pendent talukdars and other actual proprietors 
of land with or on behalf of whom a settlement 
has been concluded under the Regulations 
above-mentioned, that at the expiration of the 
term of the Settlement no alteration will be 
made in the assessment which they have res- 
pectively engaged to pay, but that they and 
their heirs and lawful successors will be allowed 
to hold their estates at such assessment for 
ever.’* 

Article VI runs as follows: It is well 
known bo the Zemindars, independent taluk- 
dars and other actual proprietors of land, as 
well as to the inhabitants of Bengal, Bihar 
and Orissa, in general, that from the earliest 
times until the present period the public assess- 
ment upon the land has never boon hxed, but 
that according to established usage and 
custom, the rulers of these provinces have 
from time to time demanded an increase of 
assessment from the proprietors of land ; and 
that, for the purpose of obtaining this 
increase, not only frequent investigations have 
been made to assertain the actual produce of 
their estates, but that it has been the practice 
to deprive them of the management of their 
lands, and either to let them in farm, or to 
appoint officers on the part of Government to 
collect the assessment immediately from^^ the 
raiyats,*' The section further recites : “ The 
Governor-General in Council trusts that the 
proprietors of land, sensible of the benefits 
conferred upon them by the public assessment 
being fixed forever, will exert themselves in 


the cultivation of their lands, under the cer- 
tainty that they will enjoy exclusively the 
fruits of their own good management and in- 
dustry, and that no demand will ever be made 
upon them, or their heirs or successors, by 
the present or any future Government, for an 
augmentation of the public assessment in con- 
sequence of the improvement of their respec- 
tive estates.” Article Vil recites that '' the 
jama . . . is to be considered entirely 

unconnected with, and exclusive of any allow- 
ances which have been made to them in the 
adjustment of their jama, for keeping up 
thanas or police establishments, and also of 
the produce of any lands which they may 
have been permitted to appropriate for the 
same purpose.’* 

But the Company in whom were vested the 
rights of the Sovereign, were the owners of the 
land. For reasons, into which it is nob neces- 
sary to enter, they decided that the Zemindars, 
independent talukdars or proprietor was the 
person best entitled to settlement. A limited 
right of ownership was conferred upon him nob 
only in respect of the owner’s share of the 
produce of the soil but also in the soil itself. 
The demand was based on contract and it was 
open to tbo zemindar to decline to engage. If 
he accepted the engagement not even the total 
destruction of the property was a ground for 
remission. The demand had some of the 
attributes of a land-tax but it was not a tax ; 
in reality, the transaction was a sale of the 
owner’s rights on the basis of the capitalized 
value of the assessment. Where the assess- 
ment approximated to the economic rent it 
was in effect rent for use and occupation, but 
the frequency with which estates came under 
the hammer for arrears of revenue immediate- 
ly after the Permanent Settlement indi- 
cates that, in practice, the assessment had no 
relation to the actual rents collected from 
tenants or to the value of the produce which 
would have been recovered if the land had 
been rented to them. The fact is that, tempted 
by the income to be derived from the culti- 
vation of the waste land which according to 
some reports was more than one-third of the 
whole area and by the offer of an interest in 
the soil itself, the zemindar entered into a 
gamble. Tbo Company offered to convert 
him from an office-holder to an owner in fee 
simple in return for a fixed price. Though the 
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price was heavy he paid it, but there is no 
reason for bolding that he purchased thereby 
an immunity Irom all future taxation. In one 
capacity the Company represented the 
Sovereign and the general community ; they 
were also the owners of the soil ; they sur- 
rendered to the Zemindar no part of their 
rights in the former capacity which included 
the right to tax but only a portion of their 
rights of ownership, namely, the right to the 
produce of the soil ; and it seems clear from 
the context that the declaration that the jama 
was unalterable could only refer to the limit- 
ed purposes of the contract. Indeed, having 
regard to the fact that the proceeds of the 
Settlement constituted the principal source of 
revenue at that time it is difficult to see how 
any general exemption from taxes upon pro- 
fits could have been intended ; for a proprietor 
whose only source of income is the produce 
of his estate every tax be it personal, direct or 
indirect, is a tax upon land. It is immaterial 
that the tax is calculated on the value of his 
land; that is merely a matter of machinery and 
whether the basis of calculation is the produce 
of his land or the number of his servants or the 
income from his trade or profession, tlie tax in 
the end falls upon the land. Even if it were 
conceded that the assessment had all the 
attributes of a land tax (which I have already 
found it had notj no exemption from future 
taxation was expressly or by implication given, 
and, therefore, the decision in the Associated 
Newspapers Limned v. Corporation of the City 
of London (2), has no application. Here there 
was no exemption from taxation but merely a 
promise that the rent would not be enhanced, 
and therefore the question whether the general 
words of subsequent taxing Statutes are suffi- 
cient to exonerate the assossee does notarise. 

Therefore in the absence of any clear and 
unambiguous declaration by the authors of 
the Permanent Settlement, I think it is per- 
missible to invoke the aid of the principle of 
“ Contemporary Exposition.” Hero it is not a 
case of one or two stray Statutes in the ad- 
ministration of which the strict rule of con- 
struction has been overlooked. On the con- 
trary, a uniform course of dealing is disclosed 
which shows that profits from permanently 
settled estates have been ta:i^ed for the pur- 
poses of the btate without express words 
revoking the exemption alleged to have been 


^ven by the Permanent Settlement Regula- 
tion ; and I have been unable to discover a 
single Statute in which any such exemption 
has expressly or by implication been recog- 
nised. To illustrate this attitude of the 
Legislature it will suffice to refer to a few 
important ir^tatutes. In these no question of 
benefits sought by the subject arises ; he has 
no option to accept the obligation or refuse ; 
the discretion to impose the obligation is 
absolute and unconditional ; it is not open to 
the assossee to contend that he has derived 
no benefit therefrom. Though in principle 
indirect taxes or taxes imposed for services 
rendered stand on the same footing for the 
purposes of the present discussion, I have, for 
the sake of convenience, chosen only Statutes 
imposing direct taxes. It seem to be immate- 
rial whether the funds raised are for a stated 
object or for the general purposes of the State. 

The first of the Statutes which I propose 
to cite is the Zemindari Dak Cess Act of 1862. 
Within a few years of tlie Permanent Settle- 
ment, Regulation XX of 1817 was enacted im- 
posing on Zemindars the duty of maintaining 
peons for the purpose of carrying the post 
from one Police station to another. The Regu- 
lation made no distinction between permanent- 
ly settled and temporarily settled estates. The 
liability was next converted into a direct tax 
by Act VIII B. 0. of 1862 and all Zeynindars^ 
sudder farmers and other persons paying reve- 
nue to Government in respect of lands situat- 
ed within the district were liable to contribute 
for the payment of the establishments requir- 
ed for the purpose of maintaining the Zemin- 
dari daks. Again, no distinction was made in 
the Act between permanently settled and 
temporarily settled estates and the general 
words used were accepted without question for 
nearly 50 years as creating a liability on both 
classes of estates. The Zemindari Dak GeA 
Act has since been repealed but that circum- 
stance does not affect the question of con- 
temporaneous exposition. 

I next desire to refer to the District Road 
Ceos Act (Act X of 1871) and the Provincial 
Public Works Act (Act II of 1877) both of 
which were repealed and consolidated by Act 
(B. C.) of 1880. Act IX of 1871 provided 
for local revenue for the construction and 
maintenance of roads and other means of 
communication, and Act II of 1877 was 
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enacted for the levy of a oess for the con- 
struction and maintenance of provincial pub- 
lic works. In respect of the charginji sections, 
there is no material difference between 
the Act of 1880 and these of 1871 and 1877. 
Their object was the imposition of cesses 
upon all immoveable property situated within 
a district. This is clear from section 5 of Act 
IX of 1880. flection 6 enacts that the road 
cess and public works cess shall be assessed 
on the annual valuo of lands and on the 
annual net profits from mines, quarries and 
tramways and other immoveable property, 
ascertained respectively as in this Act proscrib- 
ed. Part II of the Act gives rules for the 
mode of assessment, and makes special 
reference to the mode in which summary 
valuation is to be made of revenue paying 
estates and tenures. The Act has always 
been construed as applying to permanently 
and temporarily settled estates alike and if 
any exemption was granted to the former by 
the Permanent Settlement, there must be 
somewhere in the Act a clear and unambigu- 
ous declaration of the Legislature’s intention 
to revoke the same. Obviously, the reference 
to revenue-paying estates is Part II will not 
suffice because it does not necessarily include 
permanently settled estates, and unless the 
general words of sections 5 and 6, are adequate 
to charge the same the hitherto accepted 
construction is indefensible It is permissible, 
therefore, to infer that those who were charged 
with the administration of the Act were of 
opinion either that the exemption was never 
given or that, if given, the general words of 
sections 5 and 6, were adequate to reveke it. 

I next proceed to consider the Bengal 
Municipal Acts. Ths earliest Act which 
empowered the Local Government to con- 
stitute a Corporation and to raise funds i was Act 
XXVI B. 0. of 1850. That Act was followed 
by Act XX of 1856 which again was fol- 
lowed by Act VI of 1868 (The District Towns 
Act) which allowed only one basis of calcula 
tion, namely, the circumstances and property 
of the persons to be benefitted and the funds 
to be applied to the maintenance of the Police, 
to the repair of roads, to conservancy, vaccina- 
tion, general improvement and maintenance 
of dispensaries. The next important Act on 
the subject is Act III B. G. of 1884, which 
empowers a Municipality to levy ten different 


kinds of tax one of which is a rate on build- 
ings, lands and holdings. The rate is to be 
levied on the annual value of the lands cal- 
culated upon the gross annual rate at which 
the holding may reasonably be expected to let. 
It is clear that where a holding comprises 
either a part or the whole of a permanently 
settled estate it is liable to be rated on its 
annual profits. No distinction is made bet- 
ween permanently settled and temporarily 
settled estates and, so far as I know, perma- 
nently settled estates are always assessed 
although there are no express words revoking 
the provisions of the Permanent Settlement, 

Again, the Embankments Act (Bengal Act II 
of 1882) empowers the Government to 
remove embankments and alter water courses 
for the purpose of protecting lands and to 
recover the expenses from the zemindars of 
the estates thereby benefitted or protected in 
proportion to the respective benefits derived. 
No exemption from liability is made in favour 
of permanently settled estates. 

Similarly, the Drainage Act (Act VI of 1880) 
empowers the Local Government to frame a 
scheme for better drainage and improve- 
ment of lands and to apportion the cost upon 
each landlord in respect of his improved lands, 
such cost being the first charge upon the lands 
in question and not avoidable by the sale of 
such lands for arrears of revenue. The Act 
makes no discrimination between permanently 
settled and temporarily settled estates. 

Next, the Court of Wards Act (Act IX B. G. 
of 1879) empowers the Collector to take 
charge under certain circumstances of the 
property of a proprietor and to apply part of 
the profits in paying for the expenses of 
management and supervision. This is a tax 
payable out of the profits of the estate and no 
distinction is made between permanently and 
temporarily settled estates. 

Again, the Village Chowkidari Act (Act VI 
B. C. of 1870) empowers the Village Pancha- 
yat to levy for the payment of village chowki- 
dars a rate on every person owning or 
occupying a building in the village according 
to bis circumstances and the property to be 
protected. The tax is to bo calculated on the 
income derived from the property or accord- 
ing to the value of the land which the owner 
or occupier holds without regard to the nature 
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of his Settlement with Government in the 
event of his holding the land as a proprietor. 

Finally, the Bengal Tenancy Act empowers 
the Local Government to order a Eecord of 
Bights and to recover from the landlords the 
costs of the operations in such proportions as 
the Local Government may determine. The 
proprietor of a permanently settled estate has 
always been considered liable to contribute 
although no special provisions prescribing 
such liability are contained in the Act. 

Therefore, it seems to me that even if it be 
conceded that the exemption now claimed re- 
fers only to direct taxes as opposed to indirect 
taxes, such as the Stamp Act, the Court-Fees 
Act, the Probate Act and the Bengal Settled 
Estates Act the uniform view of the Legis- 
lature has been either that no exemption from 
any further tax based on the profits of the 
estate was ever given or that, if given, then 
general words not materially different from 
those used in the Income Tax Act (Act XI 
of 1922) are sufficient to revoke it. 

It is necessary, therefore, to consider whether 
anything is to be gathered from the Income 
Tax Act itself as to the intention of the 
Legislature in respect of non-agricultural in- 
come from Permanently Settled Estates. 

The first Income Tax Act, namely Act 
XXXII of 1860, seems to have made no 
exemption in favour of the proprietor of a per- 
manently settled estate who like others had to 
pay the prescribed percentage upon his profits. 
Agricultural income was not exempted and 
yet no question seems to have been raised as 
to any breach of the Permanent Settlement. 
Next, Act II of 1878 was passed to provide, 
ammong other things, for an insurance against 
famine. The Act was in force in the United 
Provinces and the Punjab, but in Bengal the 
Local Government adopted similar legis- 
lation by passing Act III B. C. of 1878 and 
for the first time agricultural income was not 
exempted. The next Act, namely, Act II of 
1866, converted the tax into a general income- 
tax (by an Act applicable to the whole of 
India) and taxed non-agricultural income of 
all kinds and in regard to the matters material 
to the point now under consideration, the pro- 
visions of the law have remained unchanged in 
the present Act, namely Act XI of 1922. The 
scheme of this last mentioned Act is ability to 
pay, with the exception that agricultural 


incomes are exempt. Agricultural income is 
defined in section 2 as rent or revenue derived 
from land which is used for agricultural pur- 
poses, and is either assessed to land revenue 
in British India or subject to local rate assess- 
ed and collected by officers of Government as 
such. It would seem, then, that profits derived 
from non-revenue-paying agricultural lands 
are liable to the tax. Non-agricultural income 
derived from a temporarily settled estate 
would be liable, hut, according to the petitioneri 
if derived from a permanently settled estate 
it would be exempt. It is possible that the 
agricultural income of a temrorarily settled 
estate should have been exempted from income 
tax in consideration of the periodical reassess- 
ment to which the estate was subject, but 
although considerations of distributive justice 
are not relevant, it does seem strange that 
the Ijegislature should have considered it 
necessary to exempt the agricultural income 
of the permanently settled proprietor also who 
enjoys the advantages both of fixity of tenure 
and of rent. That this inequality should be 
further accentuated by exempting his non- 
agricultural income seems difficult of explana- 
tion. 

Further, if the contention of the petitioner 
is carried to its logical conclusion the results 
would be as follows. In non-agricultural 
areas he ought to pay neither cesses nor 
income tax while the proprietor of the tem- 
porarily settled estate would pay both. In 
regard to incomes from Jalkars^ the Local 
Government has by notification exempted 
them from cess but if the contention of the 
petitioner is correct, the exemption should 
have been notified only in respect of tempo- 
rarily settled estates and the notification in its 
present general form is inapt and too widely 
framed. 

A similar objection applies to the drafting 
of section 2 of the Act, if the Permanent 
Settlement Begulation is sufficient to exempt 
the petitioner’s agricultural income. 

Again, in Municipal areas the petitioner 
should pay neither Municipal rates nor income- 
tax on Jalkars while the temporarily settled 
proprietor is liable to pay both. 

But a far more important matter is that the 
petitioner would also bo exempt from income- 
tax on royalties from mines within his per- 
manently settled estates* 



You 78] 


INDIAN OASES 


793 


MAHARAJADHIRAJ OF DARBHANOA V. COMMISSIONER OF INCOME TAX 


It is now conceded that the Permanent 
Settlement, unless a contrary intention was 
expressly indicated, carries with it sub-soil 
rights and hitherto every proprietor, whether 
temporarily or permanently settled, has been 
considered liable to pay income tax in respect 
of royalties on minerals, see Manindra 
Ohandra Nandt v. The Secretary of State for 
India (3). The Income Tax Act makes no 
reference to minerals and the decided cases 
show that the charging sections apply to all 
royalties. 

Why, then, should the charging sections, 
namely, 4 and 6, not be sufficient to impose 
a liability on all other property not 
expressly exempted in the Act. I cannot see 
any indication that the Legislature, while 
using such wide and general language, intended 
to make some limitation in favour of non- 
agricultural income arising out of the prohts 
of permanently settled estates. 

The result at which I have arrived may, 
therefore, bo summed up as follows : — 

(1) There was no exemption from future 
taxation granted by the Permanant Settlement 
Proclamation similar to that given to the 
appellants in Associated Newspapers Limited 
V. Corporation of the City of London, (2). 
The provisions of 7, George III, Chapter 37 
material to that case prescribed that the owners 
and proprietors of the several wharves and 
grounds then abutting under the river Tha- 
mes and adjoining the area in question were 
vested with the proprietary rights in the said 
wharves and grounds according to their res- 
pective interests free from all taxes and assess- 
ments whatever. No unlimited exemption 
of this kind was granted to the proprietors of 
permanently settled estates. It was an exemp- 
tion limited to the particular objects of the 
Settlement, namely, use and occupation of the 
settled area, and the jama hxed for ever was 
the consideration for such use and occupation* 
The Crown did not in any way surrender its 
other rights on behalf of the general commu- 
nity. If this view is correct, the absence of 


any reference in the Income Tax Act to the 
Permanent Settlement is immaterial. 

(2) If this view is not correct, then at least 
the language of the Permanent Settlement is 
ambiguous and does not clearly and distinctly 
give any exemption from all future taxes and 
rates. The meaning of the Legislature being 
doubtful, contemporary exposition can be re- 
sorted to and I have endeavoured to show 
that the uniform view of the Legislature and 
its servants has been that the Permanent 
Settlement Regulation did not intend to 
surrender all future rights of taxation in res- 
pect of the profits of the estates thereby 
affected. 

(3) If the language of the Permanent 
Settlement Regulation is not ambiguous and 
if it clearly indicates an intention to surrender 
all such future rights of taxation then the 
interpretation placed upon Statutes similar 
to the Income Tax Act can be called in aid for 
the purpose of explaining the meaning of the 
words used in the Act. If such a course 
leads to the conclusion that similar general 
words have hitherto been considered sufficient 
to revoke the exemption granted by the 
Permanent Settlement, then the absence of 
express words in the Act will not prejudice the 
Crown and the affirmative language of the Act 
is sufficient to revoke the exemption in 
question. 

The result, therefore, is that, in my opinion, 
the profits of jalkar, uhatlaggi and market 
rights are chargeable with income tax, but 
the point is one of considerable difficulty and 
I express this opinion with hesitation. On 
other points I agree with the learned Chief 
Justice and as his opinion on the question of 
law, which I have endeavoured to discuss, 
must prevail, I agree to the order for further 
enquiry which he proposes to make. 

z. K. Case remanded. 


(1) 70 Ind. Caf^. 604 ; 45 M. 618 ; 16 L. W. 496 ; 
(1922) M. W. N. 868 ; 81 M. L. T. 21 ; (1922) A. I, B. 
(M.) 826. 

(2) L. R. (1916) 2 A. C. 429 ; 86 L. J. K. B. 1786 ; 
118 L. T. 419 ; 80 J. P. 808 ; 14 S. O. B. 1027 ; 60 
S. J. 694 ; 82 T. L. R. 700. 

(8) 84 0. 267 : 6 0. L. J. 148. 
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RBWA MAHTON V. DALU MAHTO 

PATNA HIGH COURT. 

Civil Revision No. 302 of 1923. 

November 13, 1923. 

Present : -Mr. Justioe Das and Mr. Jastioe 
Boss. 

REWA MAHTON— Applicant 
versus 

DALU MAHTO— Opposite Party. 

Civil Proeedtire Code (Aet V of 190d), s, 161— 
vient of decree after appeal'-Inherent pomr of Court. 

A Court of law U authority over it«i own record 
and may amend the record or the decree parsed by it 
oven after an appeal has been died agaia<^t the decree. 

Mellish V. Richardson, (1832). 1 01. & F. 224 ; 6 E. 
n. 000 ; 36 R. R. Ill ; 6 Bl (N. S.) 70 ; Kumud Nath 
Roy Ghotodhury v. Jatindra Nath Chmdhury, 0 Ind. 
Caq. 180;13C.L. J. 221; 15 C. W. N. 390 ; 38 C. 
394, relied on. 

Revision against an order of the Subordi- 
nate Judge, 2nd Court, Patna, dated the 16th 
May 1923. 

Mr. Ahmad Baza, for the Petitioners. 

Mr. A. B. Mukherji, for the Opposite Party. 

Das, J. — It has been oontended before us 
that the learned Subordinate Judge had no 
jurisdiction to amend the decree after an appeal 
was taken from that decree to the Appellate 
(3ourt. In my opinion the contention is one 
which it is not possible for us to accept. 
There is very high authority for the view that 
a Court of Law has authority over its own 
record and it may amend the record even after 
an appeal is brought : Mellish v. Bichardson (1) 
The Calcutta High Court in the case of 
Kumud Nath Boy Ghoudhury v. Bai Jat- 
indra Nath Ghoudhury (2) relied upon the deci- 
sion to which I have just referred for coming 
to the conclusion that where the Court would 
otherwise have the authority to amend the 
judgment it may do so even after an 
appeal has been taken. I entirely agree with 
the view which was taken by the Calcutta 
High Court in the case to which I have just 

(1) (1882) 1.01. and F. 224 ; 6 E. B. 9oQ ; 86 R. 
R. Ill ; 6 Bli (N. S.) 70. 

(2) 9 Ind. Caa. 189 ; 18 0. L. J. 221 ; 14 0. V7. N. 
399 ; 88 C. 894. 
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referred. This application must be refused 
with costs. Hea^ng fee one gold mohur. 
Ross, J. — I agree. 

z. K. Applicatipn refused. 


SIND JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 37 op 1921. 

January 29, 1924. 

Present : — Mr. B. Raymond, A. J. C., and 
Mr. B. C. Kennedy, A. J. C. 

NARUMAL WATOOMAL— Dependant— 
—Applicant 

versus 

YUSIFALLY NOORDIN— Plaintiff— 
ISMAIL NOOR MAHOMED— 
Defendant No. 2— Opponents. 

Contract Aot {IX of 1872), s. l2^Moncy paid by 
mistake-^Considerationf absence of “-Refund- 

Plaintiff authoiiaed a broker to purobase a particu- 
lar property for him and paid a certain Bum of money 
to the broker aa earneBt-money to be paid to the 
vendor. The broker made a contract in reapeot of an 
entirely different property with a different vendor 
and paid the earneBt-money to the latter who received 
it in good faith. On diBcovering the miBtake plaint, 
ifi Bued to recover the money from the vendor to 
whom it had been paid by the broker ; 

Held, that the oaBe waB covered by Bection 72 of the 
Contract Act and the defendant was bound to re-pay 
the money to the plaintiff. 

Revision against the judgment and decree 
of the Judge, Small Cause Court, Karaobi, 
dated 16th April 1921. 

Mr. Tdasing Khushalsing, lot the Appli- 
cant. 

. Mr. Dharmdas Thawirdca, for the Opponent 
No.l. 

JUDGMENT. — This is an applioation in 
revision under section 25 of the Provinoial 
Small Cause Courts Aot. 

The faota are nmple. Plaintiff-opponent 
No. I’s ease was that the broker Nur Maho- 
med Ismail offered him a shop building for 
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sale. Plaintiff aooompanied the broker to 
inspect it before the purohase. He was 
shown the shop of the applicant but the 
plaintiff did not approve of it. He was next 
shown by the same broker a shop in Mithadar 
quarter which the plaintiff says he approved 
and instructed the broker to make an offer of 
Bs. 4,500 for its purchase. The evening 
of the same day the broker took from the 
plaintiff Bs. 600 as earnest-money repre- 
senting to him that the owner of the latter 
shop building had agreed to sell the property 
for the figure named Bs. 4,500. On the 

day following, that is, the 4th January 1920 
the broker brought to the plaintiff a receipt 
for the Bs. 500 and the kdbala for his 

signature. Plaintiff, on having the kabala 
read to him, found that the shop building 
agreed to be sold was the one in the Napier 
quarter which belonged to the applicant and 
that the purchase price was Bs. 6,900 

He declined to sign the kahala as he had not 
authorised the broker to purohase this prop- 
erty, and demanded the refund of the 

Bs. 500. As this amount was not paid he 
filed a suit in the Small Cause Court against 
both the applicant and the broker and obtain- 
ed a decree for this amount against both. 

The applicant undoubtedly received the 
Bs. 500 ; the question is whether he is en- 
titled to retam it. It appears evident that the 
broker was not the agent of the plaintiff in 
the transaction witli the applicant. He had 
been authorised to purchase the property in 
Mithadar quarter for Bs. 4,500 and the sum 
of Bs. 500 had been handed to him for the 
purpose of negotiating this purohase, but he 
had no authority, express or implied or even 
any apparent authority, to purchase the prop- 
erty owned by tlio applicant. Under these 
circumstances, neither sections 237 or 238 
Indian Contract Act have any application. 

There can be little doubt on the evidence 
that the brokers have perpetrated a fraud on 
the plaintiff but it is argued for the applicant 
and quite correctly that he was not a party 
to the fraud and that he honestly believed 
the representation made to him by the 
brokers. The fact, however, remains tW the 
applicant has obtained Bs. 500 for which 
there is no consideration. Is be entitled to 
retain it because of his good faith in the 
matter ? It is not correct to say that there 


was no privity of contract between the appli- 
cant and the plaintiff for the receipt for 
Bs. 500 clearly shows that the amount 
was received from the plaintiff. Beliance 
was placodupon the case of Tfiomson v. Clydes- 
dale Bank (1) where a broker who had re- 
ceived specific instructions to invest a sum of 
money in a particular manner fraudulently 
paid the amount received to the respondent in 
reduction of the balance due by him on his 
account and it was hold that the appellants 
were not entitled to recover it from the res- 
pondents. But there is a very important dis- 
tinction between this case and that before us 
for the applicant must have known from the 
receipt executed by him that the sum of 
Rs. 600 which the brokers paid him was 
the property of the plaintiff and not that of 
the broker. 

We think that section 72 Indian Contract 
Act is clearly applicable to the present case 
and that the sum of Bs. 500 was paid by 
the plaintiff to the brokers under a mistake 
of fact. Plaintiff believed that he was 
paying Rs. 600 for the purchase of the 
Mithadar property and the mistake was 
material as it led to the payment of 
money without consideration. There can 
be little doubt that the plaintiff had not 
the faintest idea that the money was to 
be utilised by the brokers in foisting upon 
him the property of the applicant for he 
promptly repudiated the kabala as soon as he 
was acquainted with the contents and declined 
to sign it. A debtor may recover from a 
creditor the amount of over-payment if it 
was made to him by mistake. 

It was argued that the Court below was in 
error in regarding the plaintiff's money in tlic 
hands of the applicant as money had and 
received for the plaintiff, but by whatever 
phraseology it may bo described there is the 
patent fact that there is an entire failure of 
consideration. And, as observed by the Privy 
Council in Hanuvian Kamat v. Haniiman 
Mandur (2), if there was never any consider- 
ation then the price paid by tlie appellant 
was money had and received to his account. 

(1) (1S‘J3) A. C. ; 1 R. 25i) . 62 L. J. i'. C. -Ji; 6J 
L. T. 156. 

(2) ly G. 123 (P. G.) 18 I. A. 158. 6 P. C. J. yi , 
9 Ind. Doo. (N. S.) 527. 
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It was lastly argued that the lower Court 
was in error in awarding the plainti6^ the pay- 
ment of the sum of Bs. 500, from the 
applicant as well as the broker, but in this 
applioation we are not oonoerned with the 
relief awarded against the latter. Wo are 
satisfied that the learned Judge was oorreot in 
directing the applicant to refund the sum of 
Bs. 500 to the plaintifi and this applioation 
is, therefore, dismissed with coats. 

z. K. Application dismissed. 


PATNA HIGH COURT. 

First Civil Appeal No. 93 of 1921. 

February 19, 1924. 

Present : — Justice Sir Jwala Prosad and 
Mr. Justice Kulwant Sahai. 

BAJKB3HWAB PBASHAD NABAIN 
SINGH— Dependant— Appellant 

versus 

MOHAMMAD KHALIL-UL-BAHMAN- 
Plaintifp—MOHAMED AHSAN 
AND OTHERS— Defendants— Bbspondents. 

Transfer of Property Act {IV of 1882), «. 8l^Mort- 
gage ^Marshalling ^Mortgagee^ subseguenU purchasing 
mortgaged property in execution of dectee, effect of-^ 
Civil Procedure Code (Act V of 1908) 0, XXXIV, r. 4 
— Mortgage-decrce^Salef order of^Court^ power of, to 
direct order of sale. 

The object of section 81 of the Transfeiiir of Property 
Act is to protect a subsequeut mortgagee from the 
properties mortgaged to him being sold to satisfy the 
dues of a prior mortgagee who has the additional se- 
curity of some other properties also, and a subseauent 
mortgagee does not lose the benefit of the section 
merely by reason of the fact that he has purchased 
mortgaged properties in execution of a mortgage-dec- 
ree obtained by him on foot of his subsequent mort- 
gage. 

Magniram v. Mehdi Uossein Khan, 81 G. 95 ; 8 
G* W. K. 80 at p. 31 ; Dilawar Hahai ▼. Diwan Bolaki- 
ram, 11 C. 258 ; 5 Ind. Deo. (N. S.) 031 ; KofnminotU 
Appaya v. Mangala Uangayya^ 31 M. 110 ; 3 M. L. T. 
287 ; 18 M. L. J. 220 (P.B.) ; Webb v. Blessington, 
(1828) 3 Moll. 123, distinguished. 

inderdawan Pershad v. Gobind Lai Chowdhry 23 G# 
700 ; 12 lud. Deo. (N, S.) 521, relied on. 


Ordinarily, the right of selling mortgaged properties 
in execution of a mortgage-decree in a pactioular or- 
der ro^ts with the decree-holder and, in the absence 
of any contract between the parties, the deoree-holder 
may proceed to sell the properties in whatever order 
he thinks best so as to faoilitate his realisation of his 
mortgage-debt. But the Court can, in the particular 
oiroumstanoes of a case and in view of the equities 
arising in favour of the various parties, apart altoge- 
ther from any question of marshalling, direct, under 
O. XXXIV, r. 1 of tfio Civil Procedure Code, the order 
in which the properties should be sold. 

Appeal from a decision of the Subordinate 
Judge, 2nd Court, Patna, dated the 21st Janu- 
ary 19zl. 

Messrs. B. C. Bhaduri, Bai Ouru Saran 
Prasad and Baghunandan Prasad, for the Ap- 
pellant. 

Messrs. Noorul Hossain and B. G, Sinha, 
for the Bespondebt. 

Jwala Prasad, J. — This appeal arises out 
of a mortgage-suit. Defendant No. 14 Bdal 
Singh, who died after the institution of the 
suit, is now represented by his minor son Baj- 
kekeshwar Prasad Singh under the guardian- 
ship of Masammat Dulhin Sona Kuer. The 
plaintiff is Muhammad Khalil-uhBahman. 
He seeks to enforce two mortgages, both of 
them bearing tbo same date, viz,, the 
9th July 1904, one was for Bs. 600 in favour 
of Jadunandan Prasad Singh, defendant 
No. 48, in the suit (Ex, 1), the other was in 
favour of Baldeo Narain Singh, defendant 
No. 49, for Bs. 900 (Exhibit 1-a). The last 
mentioned bond was taken in the name of 
Baghunath Prasad Singh, defendant No. 60. 
The mortgagor was Musammat Wahidunnissa, 
wife of Sheikh Muhammad Absan alias 
Abamdi. The plaintiff purchased the afore- 
said mortgages by two deeds of sale (Exhibits 
2 and 2 (a). Exhibit 2 was executed on the 
23rd July 1915 by Baldeo Narain Singh. 
Exhibit 2 (a) was exeouted on the 20th July 
1916 by Jadunandan Singh. The plaintiff 
thus is an assignee of the mortgage-bonds 
of the 9th July 1904 and ho seeks to enforce 
the aforesaid mortgages by sale of the 
mortgaged properties detailed in the bonds 
and reiterated in the schedule attached 
to the plaint. Defendant No. 14, who is 
the appellant before us, had taken three mort- 
gages from Musammat Wabiddunnissa: (1) 
dated 25tb October 1914 for Bs. 13,000, (2) 
dated the 29tb November 1916 for Bs. fi,500 
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and (3) dated 3rd December 1915 for Es. 800. 
We are concerned with two of the properties 
mortgaged in these throe bonds : Maksudpur 
Ogawan and Nisf Ogawan as they are also 
mortgaged in the bonds in suit. 

Edal Singh enforced his mortgages, obtained 
consolidated decree on the 22nd December 
1917, and is said to have purchased the mort- 
gaged properties in execution of that decree. 
His defence in the present case inter alia is 
that the mortgages which the plaintii^ wants 
to enforce have been extinguished, inasmuch 
as under the sale-deed (Exhibit A) executed 
by Sheikh Muhammad Ahsan alias Ahmadi 
and Wahidunnissa on the 22nd November 
1914 in favour of Mr. Zakaria Gauhar 
Ali (defendant No. 20) and Bibi Eoqaitul 
Fatima (defendant No. 21), the vendees 
had to pay the mortgages in suit and 
had for that purpose kept with them sufllioient 
money out of the consideration of the sale-deed 
and, as a matter of fact, did pay up the mort- 
gages in suit and got the assignment deeds 
(Exhibits 2 and 2-a) executed in the farzi name 
of the plaintifit who is their relation. Defend- 
ant No. 14, therefore, says that the plaintiff 
has no right to institute a suit. 

The next point urged is that the bond of 
the defendant No. 14 is subsequent to that of 
the plaintiff, and consequently he has a right 
to marshalling ; in other words, his case is 
that the properties which were not mortgaged 
to defendant No. 14 should be sold first in 
order to satisfy the mortgages in suit and if 
any sum be still found due, then and then only 
the properties mortgaged to defendant No. 14 
should be sold. The learned Subordinate 
Judge has overruled both these contentions 
and has given a decree in favour of the plaint- 
iff giving him right to sell the mortgaged 
properties in any order ho likes. Defendant 
No. 14 impugns the decision of the Subordinate 
Judge. 

The first ground urged by Mr. Bhaduri, who 
appears for the appellant, relates to limitation 
which is covered by issue No. 1 framed in the 
lower Court. The learned Subordinate Judge 
says that the issue was not pressed before him 
and on the face of his finding that the suit was 
filed on the 28th June 1919, and that the due 
date of the two mortgage-bonds was 9th July 
1907, no question of limitation could arise. 


Mr. Bhaduri disputes that the suit was filed 
on the 28th Juno 1919 and says that in 
fact it was tiled on the 22nd July 1919. 
That was the date on which the plaint was 
admitted and registered# Order No. 1 in the 
Order Sheet of the Court below clearly shows 
that although the plaint was registered on the 
22nd July 1919, it was filed much earlier on 
the 28th June 1919 and that the delay in the 
registration of the plaint was due to the Court- 
fee stamps having had to be re-placed as those 
originally filed bore endorsement of the Patna 
High Court. These facts being pointed out, 
Mr. Bhaduri now concedes that the point 
taken by him was raised under misapprehen- 
sion. 

He next contends that the mortgages in 
suit have been discharged. It is not disputed 
that Mr. Zakaria and Eoqaitul Fatima under- 
took to pay to the original holders thereof, 
Jadunandan and Baldeo, the dues under the 
two mortgages in suit and in order to pay 
them retained with them sufficient money out 
of the consideration of the-sale deed (Exhibit A) 
of 22nd May, 1914. In fact, the deeds of assign- 
ment (Exhibits 2 and 2-a), dated 23rd July 
and 20th July 1915, respectively, on the 
strength of which the plaintiff has brought 
this action, recite this, but adds that the 
vendees Mr. Zakaria Gauhar Ali and Eoqaitul 
Fatima did not pay the mortgages in suit. On 
behalf of the defendant it is urged that the 
recital is false and in fact the original mort- 
gagees, Jadunandan and Baldeo, were paid by 
Mr .Zakaria and Eoqaitul Fatima, who, in order 
to prejudice the defendant, got the said deeds 
of assignment executed in the farzi name of 
the plaintiff, their relation. In order to 
prove this case the defendant has examined 
three witnesses Girbardhari Mahto, Etwari 
Mahto and Eamdhan Lai. Girbaidhari 
was formerly a servant of Mohammad Ahsan 
alias Ahamadi, husband of the mortgagor 
Wahidunnissa. He wants to prove that in a 
regular conference in which Mohammad Ahsan, 
husband of Wahidunnissa, Jadunandan and 
Baldeo the original mortgagees, Musa repre- 
senting his brother Mr. Zakaria and Mahbub- 
alam> representing his mother Eoqaitul Fatima 
were present, it was settled that Mr. Zakaria 
and Eoqaitul F'atima would pay the mort- 
gages in suit and take the deeds of assignment 
in the farzi name of the plsuntiff. Etwari 
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Mabto is a vendee of certain properties from 
Muhammad Ahsan and Wahidunnissa and took 
from them asale-deed, Exhibit B, on the same 
day as the sale-deed, Exhibit A, in favour of 
Zakaria and Boqaitul Fatima was executed, 
that is, the 22ad May 1914. He says that he 
had to pay the dues of Edal Singh and Baja 
Harihar Prasad Singh just in the same way as 
Zakaria and Boqaitul Fatima had to pay the 
mortgages in suit of Jadunandan and Baldeo 
and that he paid Edal Singh and Baja Harihar 
Prasad Singh, and Mr. Zakaria and Boqaitul 
Fatima got their dues satisded by taking deeds 
of assignment in the name of their friend. 
Bamdhan Lai says that Khalil-ul-Bahman is 
the son of the maternal uncle of Boqaitul 
Fatima who, along with Zakaria, purchased 
village Dosut under sale-deed (Ex. A) and paid 
the dues of Baldeo and Jadunandan and took 
assignment of their deeds. No connection of 
Khalil-ul-Bahman with Zakaria has been 
established; Bamdhan Lai who is a karpardaz 
of Edal Singh admits it in cross-examination. 
The presence of Girbardhari Mahto, servant of 
Mohammad Ahsan, at the negotiation seems to 
be suspicious. He is now the tenant of the ap- 
pellant and this may account for his evidence. 
Etwari Mahto does not pose himself to bo an 
eye-witness to the payment of the mortgage- 
debts in question by Mr. Zakaria and Musam- 
mat Boqaitul Fatima. The evidence given by 
the defendant is not convincing and reliable. 

The plaintiff, on the other hand, has exa- 
mined witnesses to prove that the money was 
actually paid by him and that the assignment 
was taken for his benefit. The learned Vakil 
for the appellant has also drawn our attention 
to the statement of Bheikh Abdul Hafiz, wit- 
ness No. 4, on behalf of the plaintiff, to show 
that Khalil had himself no intention of acquir- 
ing properties and purchasing the bonds him- 
self. True, this witness says that Kalil took 
these bonds as Shah All Syed told him that 
the properties were accessible to him and that 
if he would not like to keep them he would 
take them. He also says that Khalil has not 
purchased any other deed. Such statements are 
not enough to show that, as a matter of fact, 
Khalil was not the real purchaser. The bond 
of Jadunandan was to some extent considered 
in the case brought by Edal Singh to enforce 
his mortgages, judgment of which (Exhibit 3) 
was delivered on the 22nd December 1917. 


In that case Khalil was defendant No. 35. No 
doubt, this is an observation in the judgment 
in that case (that the ciroumstances connected 
with the bond were suspicious), but the actual 
finding was that the bond of Jadunandan of 
the 9th July 1904 was prior to that of Edal 
Singh and thus no effect was given to the con- 
tention that Khalil was a henamidar only 
under the deeds of assignment in question. 

We have carefully considered the evidence 
on the record. All that wo can say is that the 
circumstances disclosed in the evidence re- 
ferred to above and relied upon by the learned 
Vakil for the appellant raise some suspicion 
as to Mr. Zakaria and Boqaitul Fatima being 
the assignees of the mortgages in question and 
the plaintiff being their farzidar, but the evi- 
dence falls short of the conclusive proof of 
Khalil-ul-Bahman being a mere farzidar. We 
agree with the learned Subordinate Judge in 
the view that he has taken of the transaction 
in question and the conclusion arrived at by 
him as regards this issue relating to the farzi 
character of the assignments in favour of she 
plaintiff. This contention of the appellant on 
this point is. therefore, overruled. 

The next question raised relates to mar- 
shalling. The learned Subordinate Judge con- 
cedes that if defendant No. 14 bad continued 
to be the mortgagee of the properties held by 
him under his mortgages ho would have been 
entitled to compel the plaintiff to have his 
debts satisfied in the first instance, out of the 
properties not mortgaged to defendant No. 14. 
He, however, seems to think that the right, 
which the defendant No. 14, bad, ceased to 
exist upon his having purchased the proper- 
ties in execution of his mortgage-decree. In 
short, his view is that whereas the principle of 
marshalling applies to the case of a subsequent 
mortgagee it ceases to apply when he pur- 
chased the mortgaged property in execution of 
bis mortgage-decree. In support of this, he has 
cited the case of Magniram v, Mehdi llossein 
Khan (1). The facts of that case are not simi- 
lar. On the 16th October 1881 the defendant 
first party mortgaged four properties to defen- 
dant fourth party. On 12th January, 1888 the 
first two properties were purchased by defen- 
dant first party and on the 9tb July 1888 the 
remaining two properties wtre purchased by 

(1) 81C. 95;8G. W. N. BOutp. 
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the plaintiff. On the 26th April 1892 the de- 
fendant fourth party, the mortgagee, obtained 
a decree on his mortgage of the 15th October 
188 1 and in execution of his decree he pur- 
chased two of the properties which had been 
purchased by the plaintiff in 1888. The 
plaintiff then commenced an action for con- 
tribution from defendant first party, the ^pur- 
chaser of the first two properties. His case, 
in short, was that all the four properties were 
liable to contribute rateably to the satisfaction 
of the mortgage-debt and whereas the entire 
morgage-debt was satisfied out of the two 
properties purchased l)y him, the defendant 
who had purchased the remaining two proper- 
ties ought to contribute to the defendant pro- 
portionate to the value of those properties. 
The question of marshalling did not. therefore, 
directly arise in that case, but an analogy 
drawn from it as an argument against the 
plaintiff’s right of contribution was disposed 
of by their Lordships in the following 
words 

The rule of marslialling as laid down in 
the Transfer of Property Act, section 81, is, 
no doubt, limited to the case of mortgagees, 
and does not apply to the case of purchasers 
of mortgaged properties subject to prior incum- 
brances. Nor does the rule of marshalling in 
the case of purchasers as laid down in sec- 
tion 56 of the Act apply to a case between 
purchaser and purchaser, section 56 being limit- 
ed in its operation to the case in which the 
party claiming marshalling is purchaser and 
the party against whom it is claimed is 
the original mortgagor. For the same reason 
the case of Delawar Sahai v. Dewan Bola- 
kirarn (2) cited in the argument, in which a 
claim for marshalling was disallowed, may be 
distinguished from the present case. Upon 
reason and principle it is difficult to say why, 
if marshalling is to be allowed as betwen two 
subsequent mortgagees, it should not be al- 
lowed as between subsequent purchasers. But 
though that is so, and though, as has 
been found by the Court below, the defend- 
ants first party bought without notice 
of the prior mortgage in favour of the 
defendants fourth party, as the plaintiff was a 
purchaser for value it would not be right to 
hold that the plaintiff is not entitled to 
claim contribution if the sale of his property 

(2) Ind. 11 C. 298 ; 5 Deo. (N. S.) 981. 


results in the satisfaction of the mortgage- 

debt completely In our opinion, then, if 

the sale of the plaintiff’s property has result- 
ed in the complete satisfaction of the mortgage- 
debt, the plaintiff is entitled to contribution.’* 
There their Lordships laid down the principle 
upon which the contribution should be allow- 
ed. The fight in that case was not between a 
prior and a subsequent mortgagee as to 
marshalling but was one of contribution 
between two private purchase? 3 from the 
owner of different properties all of which 
were previously mortgaged to a third 

person who obtained entire satisfaction 
of his mortgage by sale of the properties 
held by one of the purchasers, the properties 
held by the other purchaser having thus been 
altogether exonerated from the mortgage in- 
cumbrance. That case is not, therefore, an 
authority for the point for which the learned 
Subordinate Judge has used it that a mortgagee 
having purchased the mortgaged property in 
execution of his decree loses his right of 
marshalling. The learned Vakil for the res- 
pondent has cited the case of Kommineni 
Appayya v. Mangala Rangayya (3). The same 
remark applies to this case as to the case of 
Magniram v. Mehdi Hossein Khan ( 1 ), already 
dealt with. The right of marshalling was 
claimed not by the purchaser in execution of 
a subsequent mortgage -decree but by a 
subsequent private purchaser who comes not 
under section 81 but under section 56 of the 
Transfer of Property Act. In that ease their 
Lordships while holding that the private 
purchaser was not entitled to have the 
property marshalled pointed out. “ Under 
section 88 of the Transfer of Property 
Act, the Court may order that a portion 
sufficient to dischargse the plaintiff’s debt bo 
sold, and if parcel No. 2 is sufficient and if 
the plaintiff cannot possibly be prejudiced by 
such sale, it may be open to the Court to 
direct in the decree itself its sale before the 
other property.” 

Beferring to section 56 of the Transfer of 
Property Act which entitles the buyer of one 
of the two properties mortgaged to another to 
have the charge satisfied of the other property 
as against the seller only. Sir Bash Behari 
Ghose in his book on Mortgage seem^ to be of 

(3) 31 M. 419; 8M. L. T. 287; 18 M. L. J. 229 (F. R), 
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opinion that the object of the enactment is to 
secure that the rights of the creditor must 
not be diminished or unduly hampered and he 
quotes the case of Webb v. Blessington (4), in 
order to show that a purchaser of part of the 
mortgaged property may claim that the plaint- 
iff shall not resort to the purchaser’s part of 
the estat^} unless the remainder of the lands 
and premises should prove insufficient. 

Their Lordships of the Madras High Court 
in the case of Kommineni Appayya v 
Mangala Bangayya (3), cited on behalf of the 
respondents and referred to above, observed 
that the right of the private purchaser arising 
under section 56 to marshall the property 
claimed by him was not referred to a Full 
Bench for decision nor was it argued ; and as 
to the right of private purchaser to marshall, 
their Lordships in the case of Magniram v. 
Mehdi Hossein Khan (1), referred to above, ob- 
served upon reason and principle it is difficult 
to say why, if marshalling is to be allowed 
between two subsequent mortgagees, it should 
not be allowed as between subsequent pur- 
chasers.” 

The Courts have, however, in practice given 
effect to it and the particular equities arising 
in a case are often adjusted by direction under 
O, XXXIV, r. 4 of the Civil Procedure Code 
(corresponding to section 88 of the Trans- 
fer of Property Act) given by the Court to 
sell the property in a particular order. We 
are not concern^ in this case with the rights 
of private purchasers to marshall under sec- 
tion 66 of the Act, but with the rights of the 
purchaser in execution of a subsequent mort- 
gage-decree to marshall under section 81 of 
the Transfer of Property Act. Section 81 of 
the Transfer of Property Act runs as fol- 
lows : — 

If the owner of two properties mortgages 
them both to one person and then mortgages 
one of the properties to another person who 
has not notice of the former mortgage, the 
second mortgagee is, in the absence of a con- 
fract to the contrary, entitled to have the debt 
of the first mortgagee satisfied out of the prop- 
erty not mortgaged to the second mortgagee 
so far as such property will extend, but not so 
as to prejudice the rights of the first mort- 
gagee or of any other person having acquired 

(4) (1828) B Moll. 123. 


for valuable consideration an interest in either 
property.” 

Now, it is concfeded that the right of mar- 
shalling was available to defendant No. 14 
up to the moment he had not actually pur- 
chased the properties in execution of his 
mortgage-decree. That right to my mind 
contitmes so long as the properties mortgaged 
to defendant No. 14 are available to be sold 
in execution of a prior mortgage 'of the plaint- 
iffs. The object of section 81 is to protect 
the subsequent mortgagee from the properties 
mortgaged to him being sold to satisfy the 
dues of a prior mortgagee who has the addi- 
tional security of some other properties also. 
It will be dangerous, and in many oases will 
make the provision nugatory, if it were held 
that the moment the subsequent mortgagee 
purchases in execution of his mortgage, his 
rights of marshalling are extinguished. Now, 
a mortgagee is a transferee of property and 
the mortgagee acquires certain rights and 
incurs certain obligations in the property 
mortgaged from the time he takes his mort- 
gage, One of those rights is the right of 
marshalling. The right acquired by him 
passes to the purchaser in execution of the 
mortgage-decree whether he or a third per- 
son is the purchaser. The execution-sale does 
not extinguish the rights or obligations already 
acquired or incurred by the mortgagee at the 
time when the mortgage was executed. His 
rights and obligations against the mortgagor 
are thus not extinguished. Hence the pur- 
chaser of the property in execution of his 
mortgage-decree is entitled to enforce the 
rights of marshalling as against a prior mort- 
gagee so long as that prior mortgage is not 
extinguished. None of the cases cited seem 
to confiict with this view. On the other 
hand, the case of Inderdawan Pershad 
V. Gobind Loll Chowdhry (6) seems to 
favour this view. In that case on the 
2lBt June 1886 the defendant No. 1 
mortgaged to plaintiff two houses and some 
share in a mauza. On the 17th August 1886 
defendant No. 1 mortgaged to defendant No. 2 
one of the houses only. On the 30th July 
1887 defendant No. 2 obtained a mortgage- 
d^ree against defendant No. 1 passed upon 
bis mortgage of 17th August 1886. On the 
16th April 1891 he sold in execution of his 

(6) 23 0. 790 ; 12 Ind. Deo. (N.S.) 624. 



VoL 78] 


INDIAN OASES 


801 


RAJKESHWAR PBASHAD NARAIK SINGH V. MUHAMMAD KHALIL-UIi-BRHMAN 


decree, dated the 30th July 1887, and purchas- 
ed the house mortgaged. On the 4th April 
1893 the plaintiff instituted a suit to enforce 
his mortgage of the 21st June 1886, the 6rst 
mortgage. It was held that defendant No 2, 
the subsequent mortgagee, wlio had purchased 
the house in execution of his mortgage-decree 
one of the properties mortgaged to the plaintiff 
in the 6rst mortgage of 1886 was entitled to 
marshalling, in other words, he was entitled 
to compel the prior mortgagee to sell in the 
first instance the properties which were not 
mortgaged and purchased by defendant No. 2. 

Therefore, defendant No. 14 in the present 
case is entitled to marshalling and to compel 
the plaintiff to sell, in the first instance, the 
properties other than the properties mortgaged 
to him and purchased by him in execution of 
his subsequent mortgage. Those properties 
are : — (1) Present tauzi No. 10, 913, old 348 
Maksudpur Ogawan ; (2) Present tauzi 

No. 11,041, old 476 proprietary interest in 
mauza Ogawan Nisf. It is said 'that the defen- 
dant-appellant has failed to prove that these 
were the properties subsequently mortgaged to 
him and purchased by him in execution of that 
mortgage. Before the learned Subordinate 
Judge the point does not seem to have been 
seriously raised, as will appear from the fol- 
lowing discussions in his judgment: — 

" The defendant 6 mortgage was subsequent 
and he has purchased tho property in his own 
decree obtained on his mortgage. The plaint- 
iff’s mortgage is prior and, therefore, binding 
on the defendant 

Witness No. 3 has also referred to these two 
villages Maksudpur Ogawan and Ogawan Nisf 
in his evidence as being the properties mort- 
gaged to Edal Singh and purchased by him in 
execution of his mortgage-decree. In the 
judgment, Ex. 3, of the 22nd December. 1917 
passed in the mortgage suit brought by Edal 
Singh, Muhammad Khalil as well as Jadu- 
nandan, the original mortgagee, Mr. Zakiria- 
Gaubar Ali and Musst Boqaitul Fatima were 
all parties. In that case it was recited that the 
properties mortgaged to Edal Singh were Mak- 
sudpur Ogawan and Ogwan Nisf and the case 
was fought out on the assumption that Khalil- 
ur was the assignee of the mortgage in which 
these properties were hypothecated. There- 
fore, the fact that these two properties were 
mortgaged to defendant No. 14 and that he 
I O-lOl 


purchased the properties in execution of his 
decree obtained on foot of his subsequent 
mortgage cannot now ho seriously challenged. 

It was then aruged by the learned Vakil for 
the respondent that at the time when Edal 
Singh purchased the 'property in execution of 
his mortgage he was aware of the prior mort- 
gage. To my mind that does not alter the 
position and the real question is as to whether 
he was aware of the prior mortgage, at the 
time when he took his own mortgage, and on 
that point the learned Subordinate Judge has 
held that the mortgage by Edal Singh was taken 
without notice. The subsequent proceedings to 
enforce his own mortgage were in due course of 
time and the fact that ho came to know of tho 
existence of the prior mortgage at the time he 
purchased the property, does not deprive him 
of the right of marshalling which he bad 
acquired already. This point seems to have 
been also concluded by the authority of tho 
case Inderdewan Per shad v. Gobtnd Lai I 
Chotodhry, already referred to. 

Apart from the question of marshalling, it 
appears to me that the Court was undoubtedly 
right to direct under O. XXXIV, r. 4 that the 
properties mortgaged should be sold in a parti- 
cular order. Tho section says that, in the event 
of the default of the defendant in paying the 
decretal amount, the mortgaged property or a 
sufficient part thereof should be sold. Now, 
ordinarily, the right of selling the property in 
a particular order rests with the decree-holder 
and, in the absence of any contract between 
the parties, the decree-holder may proceed to 
sell the properties in whatever order he thinks 
best so as to facilitate his realization of his 
mortgage-debt. But the Court can, in the 
circumstances of a case and in view of the 
equities arising in favour of tho various parties, 
direct the order in which the properties should 
be sold. Whereas the decree-holder has the 
right in the first instance to proscribe the order 
of the progress of the sale, the final orders rest 
with the Court which has to adjust and deter- 
mine tho equities of tho parties before it. This 
seems to be now the accepted view of the law. 
In the present case no order has been prescrib- 
ed in the mortgage-bond in which the proper- 
ties should be sold and, therefore, in the ciroum- 
stanoes of the case and in view of the compli- 
cations created by the non-payment of the 
mortgage-bonds by Mr. Zakaira and Boqaitul 



803 INDIAN OASES [1924 

SAMANDAR t;. FAZAL SATISH OHANDRA DE V. GAGAN CHANDRA RUDBA 


Fatima, the latter of whom in related to the 
plaintiff, and in view of the equities arising in 
the ease, we think that defendant No. 14 is 
entitled to have the properties mentioned 
above, Naksudpur Ogawan and Ogawan Nisf, 
to have sold last of all the properties men- 
tioned in the mortgage-bond. Accordingly, we 
vary the decree made by the learned Subordi- 
nate Judge and order that the decree be modi- 
fied by inserting therein an express direction 
that the properties be sold in the order indi- 
cated above. 

In the ciroumstances of the case, we think 
that defendant No. 14 is entitled to only half 
the costs incurred by him in this Court as 
well as in the Court below. 

Kulwant Sahay, J.— I agree. 

Z. K. 


LAHORE HIGH COURT. 

Miscellaneous Civil Case No. 647 op 
1922. 

February 2, 1923. 

Present : — Mr. Justice Abdul Baoof. 

SAMANDAR and others—Plaintipps— 
Petitioners 
versus 

FAZAL AND others— Defendants— 
Responents. 

Civil Procedure Code (Act V of 1908), s. 161 ; 
0. XXXlXt rr. 1,9-^Injunction staying suit pending in 
another Court ^Declaratory suit— Inherent power of 
Court. 

The High Court ha*? inherent power to grant an 
injunction in suitable oaae^ irres^peotive of the provi- 
sionfl of 0. XXXIX of the Civil Prooedure’Code, 

An injunction will not be granted in a suit which 
is of a merely declaratory nature staying proceedings 
in another suit pending in another Court. 

Petition under section 161 and O. XXXIX, 
r. 1, and O. XLI, r. 3, Civil Procedure Code 
for stay of partition proceedings in the Court 


of the Munsif , Attock, till the decision of the 
appeal noted above in this Court. 

Mr. N. J. Eustomjh for the Petitioners. 

Mr. Aziz Ahmad, for the Respondents. 

Order. — Mr. Aziz Ahmad has appeared to 
show cause and he has put forward two con- 
tentious before me, namely : — 

(1) that this application for injunction can- 
not be entertained as the injunction prayed 
for does not come either under r. 1, or r. 2 of 
O. XXXIX, Civil Procedure Code, and 

(2) that the suit out of which this first 
appeal has arisen was only for a declaration 
and a permanent injunction as a consequential 
relief was not claimed in that suit. 

The first contention has no force, because 
the High Court has an inherent power to 
grant injunction in suitable cases irrespective 
of the provisions of O. XXXIX, Civil Proce- 
dure Code, 

The second contention has force. The suit 
is merely of a declaratory nature and I do not 
think it proper to grant an injunction staying 
proceedings in another suit pending in another 
Court. The rule 2 is discharged and the appli- 
cation is dismissed with costs. 

Z. K. Application dissmissed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate 

Decrees Nos. 1916 of 1921 and 328 op 
1922. 

January 28, 1924. 

Present: — Mr. Justice Suhrawardy. 

SATISH CHANDRA DE- Appellant 
versus 

GAGAN CHANDRA RUDRA— 
Respondents. 

MOHBNDRA KUMAR RUDBA and others 
—Appellants. 
versus 

GAGAN CHANRA RUDBA— Respondent. 

Co^owiwro-^ Agreement to sell shares only to oo- 
owners, whether applies to involuntary alienations. 
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An agreement between oo-owners^ of a property not 
to sell or mortgage their flhare=» in the property to 
anybody exoept the other oo-ownors does not apply to 
involuntary alienations, e, g,, sales ine xeoution of 
decrees. 

Case-law discussed. 

Appeals against the deorees of the Additional 
District Judge, Chittagong, dated the i2th 
May 1921, affirming the deorees of the Munsif, 
South Baozan, dated the 28th January 1920. 

Babu Jog(*sh Chandra Boy, with him Babu 
Paresh Chandra Sen, for the Appellant 

No one appeared for the Respondent. 

JUDGMENT . — The suit out of which 
this appeal has arisen was brought by the 
plaintiff -respondent for specific performance of 
a contract which came into existence in the 
following circumstances : There is a tank 
which originally belonged to defendants Nos, 1 
and 2. They sold a moiety of it to the plaintiff 
on the 16th Pous, 1275. Two weeks after, 
namely, on the 29th Poiis they entered 
into an agreement the principal clause of 
which runs thus: ** If by chance the condition 
of either party becomes deplorable or if either 
party voluntarily wants to transfer the whole 
or a portion of his interest in the said tank or 
it becomes necessary to execute hot or simple 
mortgage of the tank, it must be to the other 
party. If it becomes necessary for any party 
to execute absolute sale, or hot simple mortgage • 
of the whole or a portion of that property for 
any reason, then the party or their suocessors-in- 
interest transferring or mortgaging their share 
do so to the other party or their successors-in- 
interest.*’ This is followed by another clause 
to the effect that if any party fails to carry 
out this agreement he will be mulcted in 
damages to the extent of Bs. 1,000. There is 
a further clause which is as follows: “We 
both parties or our successor s-in-interest will 
be bound to carry out the conditions aforesaid. 
We both parties down to our sons and 
grandsons and successors-in-interest shall poss- 
ess the tank with its water and banks in 
equal half share." 

The plaintiff’s oase is that defendants Nos. 1 
and 2 secretly executed a kobala in favour of 
their wives (defendants Nos. 3 and A) convoy- 
ing a 6-anna8 of the tank and that defendant 
No. 5 has attached the remaining 2-annaB in 


execution of a fraudulent claim. The plaintiff, 
therefore, prays for specific performance of the 
contract aforesaid, namely, that defendants 
Nos. 1 and 2 may be directed to convoy their 
share in the tank to the plaintiff by virtue of 
the aforesaid contract. Both the Courts have 
found that the plaintiff is not entitled to speci- 
fic performance of the contract in respect of 
6-annas, transferred bo defendants Nos. 3 and 4 
which transfer they have held to be henoMi, 
the property not having passed from defend- 
ants Nos 1 and 2. With regard to defendant 
No. 6, however, they have agreed in holding 
that the covenant is enforceable and have 
directed the defendants Nos. 1 and 2 to execute 
a conveyance to the extent of 2-annas share 
and ordered the plaintiff to deposit a share of 
Bs. 50 to the credit of the 5th defendant and 
on such deposit being made directed the defend- 
ants to execute a Mnila in favour of the 
plaintiff conveying bo him absolutely the two- 
annas share in the tank. It has been further 
ordered that the attachment by defendant No. 5 
should bo withdrawn and that the money 
thus deposited by the plaintiff may be with- 
drawn by defendant No »5 Against this decree 
defendant No. 5 has preferred S. A. 1915 of 
1921 and defendants Nos. 1, 3 and 4 have pre- 
ferred S. A. 328 of 1922, raising in both the 
appeals the same contentions. There are 
several points taken by the appellant but the 
one which requires consideration and is suffi- 
cient to dispose of these appeals is that there is 
no covenant against involuntary alienations. 
The view taken by the Courts below that the 
defendants Nos. 1 and 2 are restiained in fact, 
though not expressly, from allowing the pro- 
perties to be attached is not correct and I 
think that the contention of the appellant 
ought to prevail. The law is now firmly esta* 
blished by authority that where property is 
sold off or leased out with a covenant 
attached to it that the vendor or 

lessee, will not be entitled to transfer 
the property to any one but to the vendor or 
lessor such a oovenent does not apply to in- 
voluntary alienations. There are a number of 
authorities on this point but it will be enough 
to refer to a few of them, namely, the oases of 
Kilamadhab Sikdar v. Narattam Sikdar (1)„ 
Golaknaik Boy Choiuhury v. Manmatha Nath 

(1) 17 c. 826 ; 8 Ind. Dec. (N. S.) 1005. 
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Boy Ghoudhury (2), and Promode Banjan Qhose 
V. Aswini Kumar Nag (3). This view has 
been adopted by the other High Courts also. 
In fact, so far as reported oases go, it was first 
OOQsidered by the Bombay High Court in 
the oase of Tamaya v. Timapa (4), The 
Madras High Court has also held the same 
view from a long time and has lately asserted 
it in the oase of Parameswari v, Viitappa (6). 
I, therefore, hold that in this oase also the cove- 
nant restraining alienation by sale or mortgage 
does not extend to an involuntary transfer. 
In this oase this principle applies with greater 
force. The property originally belonged to 
defendants No. 1 and 2. They sold one-half 
of it to the plaintiff. The agreement that 
oame into existence did not form any part of 
this transaction but was executed subsequent- 
ly. It cannot be said that this covenant at- 
taches to the I land for, in the first place, the 
covenant which the plaintiff now seeks to en- 
force is not a covenant whioh runs with the 
land came into existence long after oonvoyance. 
As it stands, it may also very well be argued 
that this covenant is bad as it contravenes the 
provisions of section 107, Transfer of Property 
Act. It may also be argued that it is bad on 
the ground of its offending the rule against per- 
petuity as it not only binds the parties but 
also their heirs ad infinitum. There is another 
objection as to why the plaintiff s suit should 
not succeed The two-annas share which is the 
subject-matter of this appeal has not yet been 
alienated, The defendant No. 5 has attached 
this share in execution of a decree against 
defendants Nos. 1 and 2 whioh has been found 
by the Court below to be bona fide. The real 
cause of action, therefore, has not yet arrisen. 
On this ground also I am of opinion that this 
appeal should succeed. 

The result is that these appeals are allowed, 
the decrees of the Courts below are set aside 
and the plaintiff’s suit will stand dismissed. The 
defendant No. 5 is entitled to his costs in all 
the Courts. The defendants No. 1, 3 and 4 are 
entitled to their costs of this Court ; but they 
will bear their costs in the Courts below. 

z. E. Appeals allowed, 

(•2) 20 C. 273 ; 10 Tad. Deo. (N. S.) 185. 

(3) 26 lad. Cas. 233 ; 18 0. W, N. 1138. 

(1) 7 B. 262 ; 1 Ind. Deo. (N. B.) 177. 

(5) 26 M. 157 ; 12 M. L. J. IS'J. 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 

Rent Appeal No. 16 op 1923. 

October 8, 1923. 

Present : — Mr. Wa25ir Hasan, A. J. C, 

AVANTIKA PRASAD SHUKUL— 
Plaintiff -Appellant 

versus 

GUR BAKHSH -Dependant-- 
Respondent. 

Oudh Bent Act {XXII of 1886) «. 127 — ‘Mortgage^ 
Ejectment Hiit by mortgagee-^Burdcn of proof 
dmce — Mortgagor fvMhcr can plead non- performance 
of contract by mortgagor^Specific Relief Act il of 
1877) «. 24 (b) - Cofntract Act (IX of 1872) «. 87. 

Before a suit for ejeotmenb can be held to be main- 
tainable under the proviaioa*^ of .'Section 127 of the 
Oudh Rent Act, the plaintiti mu^t s^how a title in 
ejectment again^^t the defendant, [p. 805, col. 2.j 

Where a mortgagee seek^ to eject hi-^ mortgagur 
from the mortgaged property on the ground that the 
latter u hu tenant, the primary evidence of the rela- 
tionship of the parties mu4 cond^t of the terms 
of the mortgage-deed. [p. 805, col. l.J 

Though a deed of mortgage is a ooavfeyanoe, yet, 
when the mortgagee seeks to enforce the covenant in 
it relating to p^'^ses-^iou of the mortgaged lands, it is 
open to the mortgagor to set up the equitable defence 
of the mortgagee not having performed his part of the 
mortgage contract, [p. 806, col. l.J 

Appeal against decree of the District Judge, 
Rae Bareli, dated the lObh April 1923, revers- 
ing that of the Asssistant Collector, Rae Bareli, 
dated 24th January 1923. 

Mr. S. N, Boy, for the Appellant. 

Mr. Badha Krishna, for the Respondent. 

The facts will appear from the following 
order, dated the 27th August 1923, of the 
learned Additional Judicial Commissioner : — 

This is a second appeal under the Oudh 
Rent Act. The plaintiff-appellant daimed 
against the defendant under the provisions of 
section 127 of the Oudh Rent Act a certain 
amount of rent for certain plots of land which 
are mortgaged to him by the defendant. He 
also prayed for the relief of ejectment. The 
Court of first instance gave a decree to the 
plaintiff in respect of both the reliefs. On 
appeal by the defendant the learned District 
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Judge of Rae Bareli dismisBed the plaintiff’s 
suit on the ground that the pleadings raised 
questions of title between the mortgagor and 
his mortgagee in respeot of the possession of 
the plots mortgaged and, therefore the suit as 
brought was not maintainable under the sec- 
tion mentioned above. 

It is difficult to resist the contention of the 
plaintiff-appellant that he is entitled to the 
reliefs which were granted to him by the Court 
of 6rst instance if he is entitled to eject the 
defendant as a trespasser ” but in view of 
what I am going to say shortly it is not neces- 
sary to decide this point just now. One thing 
is clear and it is that the plaintiff must show 
a title in ejectment as 'against the defendant 
before the suit can be held to be maintainable 
under the provisions of section 127 of the 
Oudh Bent Act. The lower Appellate Court 
has referred to two rulings in support of the 
opinion which it has formed with regard to 
the provisions of that section but both of these 
rulings were given before that section was 
amended by Act IV of 1921. Now, to establish 
a title in ejectment the primary evidence, in 
the nature of things, must consist of the terms 
of the deed of mortgage itself, more so in the 
present case when one of the pleas of the 
defendant is that on the conditions of the deed 
of mortgage the plaintiff was not entitled to 
possession. Strangely enough, however, none 
of the parties have produced either a certified 
copy of the deed of mortgage or the original 
deed. It seems to me that the non- production 
of the deed is an inliercnt defect without 
remedying which this suit cannot be properly 
decided. Both sidt s are agreed that the deed 
of mortgage be brought on the reoord as 
evidence in the case. 1, therefore, direct the 
plaintiff-appellant to produce the original deed 
of mortgage dated the 8th April 1920 within 
fifteen days from this date. A date for the 
hearing of this appeal will be fixed after the 
deed of mortgage mentioned above has been 
produced. In the event of the plaintiff failing 
to comply with the order just now made, the 
appeal shall stand dismissi^ with oosts. 

JUDGMENT. — The facts of this case are 
given in my order of the 27th August 1923. 
The original deed of mortgage r(3f erred to in 
that order has been produced by the plaintiff- 
appellant. The learned pleader for the respon- 
dent accepts the genuineness of the deed. 1 


have consequently ordered it to be admitted as 
evondence in the case The deed is one of an 
ordinary usufructuary mortgage. The amount 
of money in lieu of which the mortgage is 
made» is Bs. 5,400. Out of this sum, the 
amount of Rs. 2,815 is left with the mortgagee 
for payment to certain creditors of the mort- 
gagor. These creditors are specified in the deed 
of mortgage and so are the amounts due 
to each of them from the mortgagor. The 
mortgagee undertook to pay o£f these creditors 
either himself and, in that event, to obtain a 
receipt from them, or to allow the mortgagor 
to make the payment in the presence of the 
mortgagee in which case, the former would 
obtain the receipt for the payments made and 
deliver it to the mortgagee. Subsequently to 
the covenant relating to the payments men- 
tioned above, occurs the stipulation on the 
part of the mortgagor to put tlie mortgagee in 
possession of the mortgaged property from 
the date of the mortgage. The defence for 
the suit asking for the reliefs of the recovery 
of rent and of ejectment under section 127 of 
the Oudh Rent Act was, that the plaintiff 
failed to fulfil the conditions of the deed of 
mortgage inasmuch as he did not satisfy the 
previous creditors of the mortgagor as was 
agreed upon in the deed and, consequently, the 
plaintiff was nob entitled to the reliefs for 
whicli he had prayed. This defence was con- 
sidered to have no bearing on the plaintiff ’s 
claim by the Court of first instance The 
Court of first appeal has dismissed the suit on 
grounds other than those which arise out of 
the defence just now mentioned. 

The learned pleader for the appellant has 
argued that the mortgage is the oonveyanoe of 
the property, and conpcquently it gives him a 
perfect title to possession of that property and 
the defendant B plea that the previous credi- 
tors have not lieeu paid up is not a ground on 
which the suit of the plaintiff can be resisted. 

It is not disputed that the mortgage is the 
conveyance of the lands mortgaged but this 
fact alone does not, in my opinion, entitle the 
plaintiff to the reliefs whioh ho wants to 
obtain in the present suit. On my interpreta- 
tion of section 127 of the C^udh Rent Act, the 
plaintiff must show a title in enjeotment as 
against the defendant as I have already ex- 
pressed myself in my previous order of the 
27th August 1923. For the purposes of the 
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deoision of thifx appeal ib has been assumed to 
be that the plea of fact set out in the defence 
already quoted that the plaintiff^mortgagee has 
nob satisfied the obligation which rested on 
him under the mortgage-deed to pay off the 
previous creditors of the mortgagor is correct. 
This being so, I am clearly of opinion that, 
though the deed of mortgage is a conveyance, 
yet, when the plaintiff seeks to enforce the 
covenant contained in it relating to possession 
of the mortgaged lands, it is open to the defen- 
dant to set up the equitable defence of the plaint- 
iff not having performed his part of the same 
contract. It is not possible to hold that the de- 
fendant should be deprived of that defence for 
the reason that the plaintiff has chosen to sue 
him under section 127 of the Oudh Bent Act 
instead of bringing a suit for possession and 
damages in a Civil Court. The equity of 
defence is clearly supported by the second 
part of clause [h) of section 24 of the Specific 
Belief Act (1 of 1877). Further, under sec- 
tion 37 of the Indian Contract Act, IX of 
1872 the mortgagee is 'under a legal obligation 
either to perform or offer to pert or m his part 
of the contract. It is assumed that he has 
not Performed it and there is no offer made in 
the present case to do it. On these grounds 
I am driven to the conclusion that the decree 
of the lower Appellate Court should be main- 
tained. 

The appeal is dismissed with costs. 

Z. K. Appeal dismissed, 

SIND JUDICIAL 
COMMISSIONER’S COURT. 

Original Civil Suit No. 779 of 1922. 
July 17, 1923. 

Present : — Mr. Bupohand Bilaram, A. J. C. 

Messrs. LAWRENCE PHILLIPS & Co.— 
Plaintiffs - Judgment-Creditors 
versus 

M. R. F. NAZARETH AND ANOTHER— 
Defendants — Judgment-debtors. 

Deccan Agriculturist's Belief Act of 1879), 

M. 8 {w )9 7 and 13— as agriculturist not pleaded 


by defendant^Fjx parte decree pasaed^-Whether defefid- 
ant can plead to he agnculturiU in execution proceed, 
ings ..-Civil Proteddire Code Act (V of 1908), s 11— Res 
judicata. 

Whore dflfondanb ia a rfuit falling within ol. (w) of 
fl. 3 of the Deooan Agriculturist's Relief Act, does 
not expre=^sly raise the pleas either that he is an 
agriculturist or claims to be tried under the provisions 
of that Act, and the Court passes an ex parte decree 
against him without examining him and the plaintiff 
under sections 7 and 12 of the Deooan Agriculturists* 
Relief Act, the Courts must be deemed to have 
decided by necessary implication that the defendant 
is not an agriculturist, and it is not open to the 
defendant to contend in execution proceedings that he 
was not an agriculturist at the time of the passing 
of the deoree. 

Mr. 0. M, LobOt for the Judgment-Credi- 
tors. 

Mr. Gulabrai Nthalrhand, for the Judgment- 
debtors. 

ORDER . — A notice was issued under 
O. XXI, r. 37, Civil Procedure Code, to the 
judgment-debtors M. R. F. Nazareth and C. F. 

B. D\’^ouza to show cause wliy they should not 
be arrested in execution of a money-decree 
with costs against them for Rs. 2,461-9-0 and 
subsequent interest and costs. The defendants 
contend that they are agriculturists and claim 
protection under section 21 of the Deccan 
Agriculturists Relief Act, XVll of 1879. 

The defendants wore sued as proprietors of 
two trading concerns carrying on business as 
wine merchants at Karachi in the names of 

C. V. D’Costa & Co., and Vincent & Co., and as 
having further jointly and severally guaranteed 
payment for the amounts which may become 
due by the two firms. They were described 
in the heading of the plaint as merchants and 
landlords residing at Karachi. They filed a 
written statement disputing the correctness of 
the amount and the prices charged for the 
goods supplied, and also denied their liability 
for interest. They did not, however, deny 
that they were not the proprietors of the two 
firms or that they were nob merchants. They 
did not either expressly raise the plea that 
they were agriculturists or claim to be tried 
under the provisions of the Deccan Agricul- 
turist's Relief Act. When the suit was called 
on for hearing they were absent, and it was 
decreed ex parte against them. 

Mr. Lobo on behalf of the plaintiffs has 
contended that as in their defence to the 
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action the defendants failed to raise the plea 
that they were agriculturists, it is not open 
to them now to put forward this defence and 
has relied on the recent'ruling in Mulji v. Gover- 
dhandas (1). Mr. Gulabrai for the defendants 
has attempted to distinguish the Bombay 
ruling on the ground that as the defendants in 
the Bombay case were residing outside the 
jurisdiction of tlie Bombay High Court, it 
was necessary for them to raise the plea of 
their status, as in the event of the Court 
holding that they wore agriculturists the 
Court would have no jurisdiction to go into 
the merits of the case, while in the present 
case the defendants resided within the juris- 
niction of the Karachi Court and, therefore, 
it was not necessary for them to raise this 
plea during the trial of the suit. It is not 
asserted that the status of the defendants has 
changed since the date of the decree, and any 
subsequent change in their status would not 
avail them : Cf. Balchand Chatiirchand v. 
Ghunilal Jagjivandas (2). It is not contested 
that the nature of the suit is one which does 
not fall within clause (lo) of section 3 of the 
Deccan Agriculturist’s Relief Act. The provi- 
sions of sections 7 and 12 of the Deccan Agri- 
culturist’s Relief Act are mandatory; section 7 of 
the Act imposes a duty on the Court to examine 
an agriculturist defendant as a witness unless 
for reasons to be recorded by the Court it deems 
it clearly unnecessary so to do. Section 12 of 
the Act imposes a duty on the Court to 
examine both the plaintiff and the defendant as 
witnesses and, further, to inquire into the his- 
tory and merits of the claim in suits falling 
within the purview of the clauses (w), {y) 
and U) of the Deccan Agriculturist's Relief 
Act whore the amount of ho plaintiff’s 
claim is disputed. Lalji Asandas v. Maliomed 
Ali (3) and Muzammat Begum v. Topanmal 
Hiranand (4). In the present case the 
defendants did dispute the claim, the 
correctness of the account and the prices for 
goods supplied. If the defendants wore 
agriculturists it would be the duty of the 
Court to examine them as required by section 7 
of the Act and also to examine them and 

(1) 76 Ind. Caa. 148 ; 24 Bom. L. R. 12'J1 ; (1023) 
A.L R. (B.) 36. 

(2) 19 Ind. Oaa. 901 ; 37 B. 486 ; 15 Bom. Ij. R. 
387. 

(8) 1SL.R. 67. 

(4) 4 Ind. Gas. 599 ; 3 S. L. B. 10(i. 


the plaintiffs and to inquire into the merits of 
the case with a view to ascertaining whether 
there is any defence to the suit, first, on the 
ground of fraud, mistake accident or other- 
wise, and, secondly, with a view to taking an 
account between such parties “ as required by 
section 12 of the Act before passing any 
decree against them unless for reasons record- 
ed in writing the Court considered it un- 
necessary. As the defendants have not 
been examined as witnesses and the his- 
tory and merits of the claim have not been 
inquired into in accordance with the provi- 
sions of the Deccan Agriculturist’s Relief 
Act, the decree of the Court can only be 
maintained on the assumption that the 
defendants wore not agriculturists on the date 
of the decree. Can it then be said that the 
point whether the defendants were or were not 
agriculturists was not a point involved in 
the suit ? I am of opinion that though the 
status of the defendants was not expressly put 
in issue, it must be deemed to have been 
decided by necessary implication. I hold that, 
on the principle underlying section 11 of the 
Civil Procedure Code, it is not now open to tbo 
defendants to argue the question of their status 
in execution proceedings. 

I disallow the objection and order a writ to 
issue for the arrest of the defendants. 

S. D. Objection disallowed. 


PATNA HIGH COURT. 

Miscellaneous Appeal No, 233 of 1922. 

February 8, 1924. 

Present . — Justioe Sir Jwala Prasad, Kt., and 
Mr. Justice Kulwant Sahai. 

MASUDANLAL— Appellant 
versus 

RAM GUTjAM SAHU and others— 
Respondents. 

Bihar and Orissa Public Demands Recovery Act 
(XIV of 1914) Sch lU r. i*6—Sale in execution of certi- 
ficate for arrears of a^ss— - Judgment-debtor ^ whether 
can be purchasser-^Sale^ validity of ^Purchase by co- 
sharer, whether for benefit of all cosharers. 

The prohibition contained in rule 43 of Schedule II 
to the Bihar and Ori-^sa Public Deraand*^ Recovery 
Act applies only to a i^ale of a tenure in execution of a 
oertificate^for arrears of rent due from the tenure. It 
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does not apply to sales held in execution of certifi- 
cates for any other duos, such as, ccss. An execution 
with respect to a certificate for cess is, therefore, go- 
verned by the general provisions of the Civil Proce- 
dure Code, which enjoins no prohibition on a judg- 
ment-debtor making a purchase in execution, [p. HO ), 
cols. 1 and 2.] 

The purchase by a judgment-debtor of a tenure or 
holding with respect to which the prohibition contain- 
ed in rule 43 of Schedule II to the Bihar and Orissa 
Public Demands Recovery Act applies, does not in it- 
self render the sale void ; but the .sale can be avoided 
upon an application made by the decree- holder or any 
other person interested in the sale. [p. HOO, col. 2.] 

Where a tenure is sold owing to the default of all 
the oo-sharers and is purchased by one of them, the 
purchase does not enure for the benefit of all the co- 
sharers. [p. HIO, col. 1.] 

Jotendra Mohan Tagore v. Dchcndra Monce, 2 0. L. 

R. 41J ; Janki Singh v. Dehinandan Prosad, 15 C. W. 
N. 776 ; Dcona^idan Frosad v. Janki StngK 3'J Ind. 
Oas. 316; 21 C W. N. 873 ; 15 A. L- J. 154; 32 M. L. J. 
206; 1 P. L. W. 21)4 ; (11J17) M. W .N. 254; 25 0. L. J. 
25 9; 21 M. L. T. 240; 5 L. W. 526; 19 Bom. L. R. 410; 
44 0. 573 ; 44 I. A. 30 (P. C.) ; Faisar Rahman v. 
Nimma Khatnn, 20 Ind. Oas. 510 ; 17 C. W. N. 1233; 
18 0. L J. Ill, distinguished. 

Appeal from the order of the Subordinate 
Judge of Bhagalpur, dated the 25th May 
1922. 

Messrs. K, P. Jayaswal^ M. N. Pal and 

S. M. Oupta for the Appellant. 

Messrs. S. M, Uullick, S. N. Bose and Bari- 
har Prasad Sinha, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J. — This is an appeal by 
Masudan Lai and his brother Saligram against 
the order of the Subordinate Judge, dated the 
95th May 1922, disalloTving his application to 
set aside an auotion-sale held in execution of a 
mortgage-decree. 

The mortgage-decree was passed on the 14th 
November 1914, and the sale of the mortgaged 
properties took place on the 21st March 1919, 
which was confirmed on the 9th December, 
1920. One of the properties sold was Gossain- 
gaon alias Bishunpur Qopi. Two-annas eight- 
pies, the share of Mr. Das, son of K S. Das, 
one of the judgment-debtors, was purchased by 
Masudan Lall, on the 17th February 1915, in 
execution of his money decree. Masudan 
Lall obtained possession of the aforesaid 2- 
annas 8-pies of Qossaingaon on the 6tb June 
1915 and got his name mutated in due course 
in Register D of the Gollectorate. On the 13th 
May 1919 the entire IG-annas of Oossaingaon 


was sold in execution of a Road-Cess Certificate 
under the Public Demands Recovery Act and 
purohasod by one Mahondra Narayan Das. In 
that certificate Masudan Lall and Salig Ram, 
the appellants before us, and Shyam Sahay 
aad others were judgment-debtors. On the 
6th August 1921, Mahendra applied under 
O. XXT, r. 90 of the Civil Procedure Code to set 
aside the sale of 16-annas of Mouza Gossain- 
gacn. His application was numbered Miscella- 
neous Case No. 125 of 1921, While this was 
pending, on the 11th August 1921, Masudan 
Lall and ^Halig Ram made a similar application 
to set aside the sale of 2-anna8 S-pies of the 
said mouza and this was numbered Miscellane- 
ous Case No. 129 of 1921. The applicants in 
both these oases applied for stay of delivery 
of possession which the mortgagee sought to 
obtain under his purchase of the 2lBt March 
1919 in execution of the mortgage-decree of 
14th November 1914, 

On the 13th August 1921 the Subordinate 
Judge held that the decree-holder was not 
entitled to obtain dakhaldehani with respect 
to 2-anna8 S-pies share purchased by Masudan 
Lall and Salig Ram In spite of this order, 
the Subordinate Judge apparently stayed deli- 
very of possession with respect to the entire 
16- annas. 

Then the decree-holders came in revision 
to this Couit, and a Division Bench of this 
Court remanded the case to the Court below 
for giving delivery of possession over IS-annas 
4-pies of the property in question. 

The record of the case was received back in 
the Court below on the 30bh March 1922, 
and the Subordinate Judge then proceeded 
with the hearing of the applications for setting 
aside the sale. Evidence was then taken, 
which consisted of documents marked Exhi- 
bit 1 (sale certificate of Mahendra), Exhibit 2 
(sale certificate of Masudan Lall) and Exhibit 3 
(Register D). The hearing concluded on the 
20th May 1922, and after the arguments of 
the parties judgment in the case of Masu- 
dan Lall and Saligram (Miscellaneous Case 
No. 129 of 1921) was delivered on the 23rd 
May 1922, with the result that the Court held 
that Masudan Lall had **no such ' interest as 
can be said to be affected by the sale and he 
has therefore no right to apply for setting 
aside the sale,” 
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Now it is contended in this Court that 
the view taken by the learned Subordinate 
Judge is erroneous and that Masudan Lall 
and Saligram had interest in the prop- 
erty which was affected by the sale and, 
therefore, they had a right to apply under 
O. XXI, r. 90 of the Code. The learn- 
ed Subordinate Judge held that whatever 
interest Masudan Lall and Saligram had 
acquired by their purchase on the 17tli 
February 1916 in execution of their money- 
decree was extinguished by the subsequent 
purchase of the entire moiiza on tlie 13th 
May 1919 by Mahendra Narayan Das in exe- 
cution of the Cess Certificate under the Public 
Demands Recovery Act. 

Mr. Jayaswal contended that the purchase 
of Mahendra was wholly void, and consequent- 
ly it did not affect the interest acquired by 
Masudan Lall and Saligram. It is said 
that Mahendra is son-in-law of Shyam Sahai, 
one of the judgment-debtors in the certificate- 
sale, and that the purchase was henami by the 
judgment-debtors themselves. In support of 
this Mr. Jayaswal relies upon the finding of 
the Court in the objection of Mahendra Das 
in Miscellaneous Case No. 125 of 1921 where- 
in the Subordinate Judge hold that “the judg- 
ment-debtor was the real objector in the 
name of his son-in-law with a bogus pur- 
chase.” Mr. Jayaswal says that a judgment- 
debtor has no right to purchase any property 
in a sale held under the Public Demands Reco- 
very Act, and refers to rule 43 of schedule 2 of 
Bihar and Orissa Public Demands Rocovory 
Act (Act XIV of 1914). That rule runs: — 
When a tenure or holding, situated 
in an area in which Chapter XIV of the 
Bengal Tenancy Act, 1885, or Chapter XVI 
of the Orissa Tenancy Act, 1913, is in force, 
is put up for sale in execution of a certificate 
for arrears of rent d ue in respect thereof, the 
certificate-debtor shall not bid for or purchase 
the tenure or holding.” 

The prohibition contained therin applies 
only to a sale of a tenure in execution of a 
certificate for arrears of rent due from the 
tenure. It does not apply to sales held 
in execution of certificates for any other 
dues, such as, oess. The execution with res- 
pect to a certificate for cess will, therefore, be 
governed by the (general provisions of the Civil 
Procedure Code which, enjoins no prohibition 
I 0—102 


upon a judgment-debtor making any purchase, 
though in r. 72, O. XX I, it enjoins upon 
the holder of the decree not to purchase with- 
out the express permission of the Court. This 
aspect of the case was apparently overlooked 
by Mr. Jayaswal, and the plain reading of 
rule 43 was also missed. It may also bo point- 
ed out that the purchase by a judgment- 
debtor of a tenure or holding with respect to 
which the prohibition contained in section 43 
applies does not in itself render the sale void 
but that it can be avoided upon an application 
made by the decree-holder or any other per- 
son interested in the sale. This is obvious 
from clause (2) of rule 43. In no case, there- 
fore, the sale in question in which Mahendra 
appeared as purchaser, dated the 13th May 
1919, was a void sale, assuming that Mahen- 
dra was only a benamidar of Shyam Sahay, 
one of the judgment-debtors, and the latter was 
the real purchaser. The sale of the property 
in execution of the certificate for oess, dated 
the 13th May 1919, therefore, stands, and the 
effect of that sale was to extinguish the in- 
terest of Masudan Lall and Saligram. 

It is then contended that no possession was 
delivered to the purchaser of the certificate 
sale, namely, Shyam Sahay or Mahendra, and 
consequently Masudan Lall continued to bo in 
possession of the property which he had ob- 
tained on the 6th June 1915 and being in such 
possession he had interest in the property 
which was affected by the auction-sale in which 
the respondents purchased the property. But 
the title of the purchaser in the certificate sale 
did not depend upon the delivery of possession 
in order to perfect his title. It vested in him 
from the date the sale took place. The further 
proceedings of obtaining sale-certificate or 
dakhaldeJumi are merely in furtherance of the 
sale which took place on the 13th May 1919. 
The possession of Masudan Lall and Saligram 
after their right, title and interest passed to 
the purchaser in the certificate sale was mere- 
ly on behalf of the purchaser in the latter 
sale. The possession of Masudan Lall and 
Saligram could not, therefore, be held to be on 
their own behalf, which they were entitled to 
protect. They have, therefore, no interest by 
virtue of their puchase. In this view the case 
relied upon by Mr. Jayaswal in Smith’s Lead- 
ing Cases, volume II, page 741, Asher v. 
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Whitlock (1), does not apply. No sawsfactory 
evidenoe has been given as to the possession of 
Masudan Lall and Saligram after the 13th of 
May 1919. Some Ghaltns for payment of the 
revenue, though not exibited in the Court be- 
low , whore shown to us. They showed pay- 
ments, prior to the oertihoate sale, of revenue 
and cesses by Masudan Lall and Saligram. It 
was also not stated before us that any Govern- 
ment revenue or cess was paid after the certi- 
ficate sale. Therefore, as a matter of fact, they 
failed to prove their possession over the prop- 
erty. It would appear from a reference to 
register D that the names of Masudan Lall and 
Saligram do not now stand registered, but 
have been expunged, and in their place the 
name of the mortgagee-purchaser has been 
recorded. The entry in Register D is of no 
avail to the appellants to show their interest 
in the property based either upon title or 
possession. The entry is liable to be cor- 
rected, and, as a matter of fact, has been oor> 
rected. 

The next argument of Mr. Jayaswal has 
been that inasmuch as the real purchaser at 
the certificate sale was one of the judgment- 
debtors Shy am Sahay, bis purchase was that 
of a co-sharer and must be held to enure for 
the benefit of the other co-sharers, Masudan 
Lall and Saligram and others. In support of 
this Mr. Jayaswal has relied upon the follow- 
ing oases Jotendra Mohun Tagore v. Devendro 
Monee (2); Janki Singh v. Debinnandan Prasad 
(3), which went up to the Privy Council and 
the judgment whereof is reported in Deonandan 
Prashad v. Janki Singh (4), and Faizar Bahman 
V. Nimma Khatun (6). These oases have no 
application to the present one. In those cases 
the sale was brought about by the default, 
laches, or even fraud of one of the co-sharers 
who purchased the property. Therefore, it 
was held that the co-sharer stood in fiduciary 
relationship with other co-sharers in the prop- 
erty and he could not take advantage of his 
own laches or fraud so as to deprive the other 

(1) (1866) 1 Q. B 1 ; 35 M. L J. Q. B. 17 ; 11 
Jur (N.S.) 925 ; 13 L T. 254 ; 14 W. R. 26. 

(2) 2 C. L. n. 419. 

(3) 7 lad. Cafl. 772; 15 C. W. N. 776. 

(4) 39 Ind. Caa. 346; .21 0. W. N. 473; 16 A. L. J. 
154; 32 M. L. J. 206; 1 P. L. W. 294; (1917) M W. N. 
254; 25 C. L. J. 259 ; 21 M. L. T. 240; 5 L. W. 626 ; 19 
Bom. L. R. 410; 44 C. 573; 44 1. A. 30 (P. 0.). 

5) 20 Ind. Caa. 510; 17 C. W. N. 1233; 18 C. L. J 
111 . 


co-sharers of their interest in the property. 
No such thing has been shewn in the present 
case. We cannot presume that the sale under 
the certificate of arrears of cess was brought 
about by Shyam Sahay, one of the juddgment- 
debtors, on account of his own default, laches 
or fraud. The appellants had ample opportunity 
to prove that Shyam Sahay was guilty in hav- 
ing caused the sale of the property after the re- 
cord was received by the Subordinate Judge 
from the High Court. It appears from the 
order sheet, extracts from which I have 
quoted above, that ample opportunity was 
given to the appellants, and in fact they had 
their witnesses also summoned ; but no evi- 
dence was given at the hearing except the 
aforesaid documents Exhibits 1, 2 and 3 re- 
ferred to above. We have, therefore, to base 
our inference upon those documents alone. 
Mahendra's certificate simply shows that the 
sale had taken place on account of arrears of 
cess due from the judgment-debtors among 
whom Masudan Lall and Saligram 's names 
also appeared. The only possible inference 
is that they along with other co-sharers had 
equally defaulted. Therefore, the certificate- 
sale extinguished their interest in the property 
which vested in the purchaser at that sale 
whether he was Mabendra or one of the judg- 
ment-debtors Shyam Sahay. Upon the evi- 
dence, therefore, in the case the Court below 
is right in holding that the purchase by 
Masudan Lall and Saligram, in 1915, of 
2-annas 8-pies of Gaosaingaon alias Bisbunpur 
Gopi was of no avail to them and they ceased 
to have any interest after the 13 th May 1919 
when the entire village was sold in certificate 
sale. 

The result is that the appeal is dismissed 
with costs. 

Kulwant Sahay, J. — I agree. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Fikst Appeal No. 88 op 1923. 

November 16, 1923. 

Present : — Mr. Baker, J. C. 

DEO BAKSH— Defendant 6— Appellant. 
versus 

KALURAM and BALIRAM- 
Plaintiff— Defendant l— R espondents. 

Civil Procedure Code {Act V oj 1908), ss. 61 {d)» 0. 
XL, r. I-' Receiver ^Apj^ivAmeni in form prescribed^ 
No power reserved^Poascssion whether necessary for 
validating appointment. Power of owner to lease^ 
Reference by Receiver io Court — No order passed — 
Lease ihy Receiver — Validity of, * 

A Kooeiver may bo appointed even when the prop - 
orty has not been attached. 

In the absence o! reservation of any powerst the 
Koceiver has full powers of the owner with reference 
to the property when his appointment h made in the 
form provided in the Code of Civil rrooedure> express, 
ly giving full powers under the provisions of 0. XL 
of the Code, [p 819, ool. l.J 

I he validity of the Hcceiver s appointment does not 
depend on his taking po.ssession of the property, hat 
the powers eommenoe immediately on his appoint- 
ment by the Court. lP* 3)2, col. i.J 

'i'he appointment of a Receiver operate.? as an iu- 
ju notion against the parties, their agents and persons 
claiming under them from interfering with his posses- 
sion except by permission of the Court, [p. 813, ool. 1.] 

ho owner of the property is incompetent to deal 
with the property including a lease from the date on 
which the Hecoiver is appointed' in rospoct of the 
same. [p. 811, ool. 1. j 

The failure of the C ourt to pass orders on the refer- 
ence of a Heoeiver doe? not invalidate a lease if it was 
within his oompetenco to grant it under the terms of 
his appointment, [p. 814, ool. l.j 

Appeal against the decree of the First Sub- 
ordinate Judge, Hosbangabad, in Civil Suit 
No. 18 of 1920, dated the 6th January 1922. 

Messrs. G. L. Subhedar, and Mr. J. 6’aft 
for the Appellant. 

Sir B. K. Bose, and Mr. S. B. Gokhale, for 
the Respondent No. 1. 

JUDGMENT. — The facts of this case are 
lengthy and oomplioated, but the only point 


now in dispute may be comprised within a 
very small compass. The essential facts are 
that the father of the defendants Nos. 2-4 sued 
the defendant No. 1 Baliram and got a decree. 
In execution of that decree a Receiver of the 
defendant's estate was appointed. Alter the 
appointment of the Receiver the defendant No. 

1 leased his land to defendant No. 5, vSub- 
sequently, the Receiyer let the same land to 
the present plaintiff. There was thus a con- 
test between the plaintiff Kaluram and 
defendant No. 5 Deo Baksh for the possession 
of the land, and the present suit is brought by 
the plaintiff for damages for crops out and re- 
moved by defendant No. 5 from the land in 
suit. 

The Subordinate Judge, Hosbangabad, 
awarded .the plaintiff Rs. 2,532. Defendant 
No. 5 appeals against this decree. The plaintiff 
also put in a cross-appeal against the amount 
awarded ; ho does not press that and it 
will be aooordingly dismissed. 

The whole of this case depends on the 
powers of the Receiver from whom the plaint- 
iff derived his title. There is no dispute as 
to the actual facts except as regards the poss- 
ession and the value of the crops that had 
been removed. Most of the facts of this case 
will be found set out in the order-sheet of the 
Court executing the original decree and in the 
judgment of this Court in revision application 
arising out of these execution proceedings 
which is Exhibit 5 D-10, but, as I have stated, 
most of these facts are not material as the re- 
maining defendants are no longer on the record. 
Defendant No. 1 has not appealed and the con- 
test is now between plaintiff Kaluram and 
defendant No. 5 Deo Baksh and arises merely 
out of their respective leases. 

There is no dispute as to the dates. The 
Receiver was appointed on 3rd December 
1917 ; on 26th January 1918 security was 
dispensed with ; and the lease to defendant 
No. 5 by defendant No. i was in January 
1918, admittedly after the appointment of the 
Receiver. The right to hold the laud was put 
to auotion by the Receiver and sold to the 
plaintiff in March 1918, and a written lease in 
his favour was executed in June. J?o it is not 
disputed that the Receiver had been appointed 
on the date when the defendant No. 0 took 
the land from the defendant No. 1. The 
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isBues in this oase are mainly those of law, 
namely, the powers of the Beoeiver. 

It has been contended on behalf of the appel- 
lant that as the Beoeiver never formally took 
possession of the defendant No. I’s land, he 
had DO power to deal with it, and reference is 
made to two cases of this Court, one Ex- 
hibit 5 D-10 in this oase and the other 
Second Appeal No. 477 of 1921, decided on 
8th July 1922 and reported in Krishna 
V. Ganpati (l). The land of defendant 
No. 1 being occupancy tenancy land could 
not be attached, and it is admitted was 
never attached. The order appointing the 
Beoeiver was passed on 3rd December 
1917 and the order of appointment is Exhibit 
P-9 and also 6 D-2, which will be found in the 
paper-book, dated the 26th November 1917. 
This is in the form prescribed in the appen- 
dix F, form 9, of the Code of Civil Proce- 
dure, which is the form for the appointment 
of a Beoeiver under O. XL, r. 1. That form 
refers to the attachment of property and was 
copied apparently in its entirety as admittedly 
there ie no attachment of property. It has, 
however, been contended that the powers of a 
Beoeiver to manage property to the exclusion 
of the judgment-debtor or rather the inability 
of the judgment'debtor to deal with the pro- 
perty, while it is under the management of 
the Beoeiver, depend on section 64 of the 
Civil Procedure Code, and, therefore, unless an 
attachment i« made the Receiver has no power 
to deal with the property. Now, from sec- 
tion 61, Civil Procedure Code, it is clear that a 
Beoeiver may be appointed where the property 
has not been attached. The appointment of 
the Beoeiver in this case is made in the form 
provided in the Code of Civil Procedure which 
expressly gives him full powers under the 
provisions of O. XL, Civil Procedure Code, 
and it must, therefore, be taken that he had all 
the powers under O, XL, r, 1 (d), and as no 
powers were reserved he had all the powers of 
the owner with reference to the property. 

The principal contention of the appellant is 
that unless the Beoeiver took formal posses- 
sion of the property, he had no power to deal 
with it, and he, therefore, contends that ho 
had no powers to lease it. 

The second ground is that the Beoeiver ap- 
plied for the orders of the Court as the plaint- 
iff was unable to pay the lease money till after 

(1) 6S Ind. Cas. m :(1923) A. I. B. (N) 6. 


the harvest and that as no orders were 
passed the lease cannot have been supposed 
to have been sanctioned. Now, with regard to 
the powers of the Beoeiver it has been held by 
the Calutta High Court in Hudson v. Morgan 
(1), that the Beooiiver’s title to possession 
accrued on the date of his appointment, for as 
regards the rights of third persons the appoint- 
ment of a Receiver does not take effect or 
date back by relation to a period prior to his 
appointment. It seems also that the appoint- 
ment of the Receiver is complete on the entry 
of an order of appointment although he may 
not be able to take actual possession of the 
property until the security is approved. 
This is a clear authority for the proposition 
that the validity of the Receiver’s appointment 
does not depend on his taking possession 
of the property, but the powers commeice 
immediately on his appointment by the 
Court, which in this oase was November 
1917. 

It will be necssary to consider whether this 
Court has held a contrary view as contended 
by the appellant. The first of the two oases 
referred to is 6 D-10 which is the order of 
this Court in revision proceedings. I need 
not go into the history of these proceedings. 
It is sufficient to say that there were several 
applications by the plaintiff and defendant 
No. 5 with regard to the appointment of the 
Receiver. The Subordinate Judge refused to 
remove the B-eceiver. In 1918 there were ap- 
peals against this order to the District Judge ; 
neither the plaintiff nor the Receiver were 
parties to these proceedings and before the 
District Judge there was a compromise bet- 
ween the decree-holders, defendants Nos. 2-4 
and defendant No 1, as a result of which it was 
arranged that the property should go into the 
possession of defendant No* 1. This is stated 
by the plaintiff to be collusive, but we are not 
concerned with it because, admittedly, neither 
the plaintiff nor the Receiver were parties to 
it, nor can they be bound by an order passed 
behind their backs. The plaintiff and the 
Beoeiver then appealed to this Court and Exhi- 
bit 5 D-10 is the judgment of my learned 
predecessor in that matter. 

The observations on which the appellants 
rely are as follows. “Without a formal order 

(1) liid. Caa. 8S‘6 ; 86 0. 713 ; A. L. J. 724 13 C. W. 
N. 664 ; 9 0. L. J. 683. 
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deoiding whether Deo Baksh ooald be removed 
or not the Beodiver was not entitled to place 
Ealuram in possession and I know no authori- 
ty for the view that the Receiver could oust 
the iudgment-debtor's lessee merely on the 
ground that his order of appointment was prior 
to the date of the lease. It does not appear 
that any attachment of the holding was 
effected at any time so that section 61, Civil 
Procedure Code, which makes any private 
transfer of attached property void as against 
all claims enforceable under an attachment 
has no application. That the mere appoint* 
ment of a Receiver has a legal effect similar 
to that of an actual attachment does not 
appear from any pro/ision of the Civil Proce- 
dure Code or from any reported case of which 
I am aware.’* Those remarks must be regard- 
ed as obiter dicta. 

It was held in Mahommed Zohuruddeen v. 
Mahommed Noorooddeen (^), that the appoint- 
ment of a Receiver operates as an injunction 
against the parties, their agents and persons 
claiming under them from interfering with the 
possession of the Receiver, except by permis- 
sion of the Court. 

It would appear, therefore, that the judg- 
mant debtor or his lessee could not interfere 
with the possession of the Receiver or the 
plaintiff, his lessee, unless with the|[parmi8sion 
of the Court. 

The other case on which the appellant 
relies is Bamkrishna v. Ganpati, (3) of this 
Court in which it was held that '*thore was no 
appointment of a Receiver, but taking for the 
purposes of this case that a Receiver was ap- 
pointed on 30th April 1918 under clause 
Ca) of r. (1) of O. XL it is very clear 
that from the terms of that rule that 
mere appointment does not immediately 
vest the property in the Receiver. The 
transfer of the property to his possession, 
actual or constructive, and the conferral of 
special powers on him require specific orders 
under clauses (b), (c), (d) of the same rule and 
no such order was passed at that time. 

Later on it is stated that even if the order 
of SOth April 1918 was an appointment 
it is impossible to hold that of itself it 
vested the property in the Receiver, that 
is to say, in the Court— much remained 

(3) ai 0. 86 : XQ Ind. Dso. (N. S.) 689. 

(B) 68 Ind. Oas. IBQ ; (192B) A. 1. R. (N.) 6. 


to be done before that could happen* and it 
was not done till 22ad December 1918, 
nearly four months after the tenant against 
whom the decree was being executed had 
been ejected, and the land had passed to the 
Maliigzar” 

It will appear that this case can be at once 
distinguished from the present case on the 
ground that there was no proper order of ap- 
pointment at all or at most there was a mere 
order of appointment under clause (a) of rule 1 
of O. XL there was no ord^r that the 
should take possession. 

In the present case the order of appoint- 
ment, as I have said, was in form 6 of Appen- 
dix F, of the Civil Procedure Code which gave 
the Receiver full powers under the provisions 
of that order, which includes the power of 
taking possession, although no formal order for 
removing the judgment-debtor from possession 
was passed. The judgment-debtor himself 
was in possession so clause (2) of r. 1 of 
O. XL,* Civil Procedure Code, has no appli- 
cation. it has been held in England that so 
for as respects parties to the action, the rents 
and profits of the estate over which a Receiver 
has been appointed are bound from the date 
of the order for the appointment: Lloyd v. 
Mason (4) and Codrington v. Johnstone. (6). It 
has also been held that a Receiver of lands 
does not take actual possession unless the 
order specifically directs him to do so: cf. Ex- 
parte Evans (6), The same case lays down 
that the appointment of a Receiver of the 
rents of land at the instance of a judgment- 
creditor, though conditional on the Receiver’s 
giving security, on registration operates as an 
immediate delivery of the land in execution, 
and when the security is afterwards given the 
order relates back accordingly: of. ife. Shep- 
hard (7). 

I have referred to Kerr on Receivers and 
Woodroffe on Receivers. It is stated there 
that the effect of the appointment is to 
remove the parties. to the action from the poss- 
ession of the property, subject to this that 
the Court cannot remove from the possession 

(1) (1837) 2 Myl. & C. 487 ; 10 E. R. 725. 

(5) (1838) 1 Beav. 520 (N. S ) ; 8 L, J. Ch. 282 ; 3 
Jur. 528 ; 19 R H. 130 18 E. R. 1012. 

(6) (1837) 13 Ch. D. 264 at p. 256 ; 19 L. J. Bk, 7 
41 . L. T. 565: 28 W. R. 127. 

(7) (1339) 43 Ch. D. I3l at p. 133; 59 L. J. Ch 88 ; 
69 L. T. 337 ; 38 W. R. 133. 
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or ousfcody of the property any person when 
the parties to the suit or some of them have 
not a present right so to remove. A Beceiver 
of land never takes aotual possession. He 
only receives the rent but not by virtue of an 
estate or title vested in him, but merely as 
an officer of the Court upon the title of some 
Persons parties to the action. He has the 
power of leasing under the order appointing 
him. 

On considering the law both English and 
Indian on the subject I am of opinion that 
the property must be held to have vested in 
the Beceiver in the present case from the date 
of his appointment and that from that date 
the owner (judgment-debtor) was incompetent 
tO)lease it. This being so, the lease by* the judg- 
ment'debtor to the appellant was void as 
against the Beceiver and his lessee and the 
view of the lower Court is, therefore, correct. 

As regards the point raised that the Court 
passed no order on the Beceiver’s reference to 
it regarding the postponement of the payment 
of rent till after the harvest, this is not of 
great importance. Under the terms of his 
appointment he had the power to lease though 
in important matters ho is required to 
obtain the direction of the Court : Balaji v. 
Bamchandra (8). The failure of the Court to 
pass orders on his reference would not, in my 
opinion, invalidate the lease, which was with- 
in the competence of' the Beceiver to grant 
under the terms of his appointment. 

The appellant has admitted in Exhibit P-8 
that the Beceiver took the land under his 
management. 

The Insolvency Act has nothing to do with 
this case as the claim is solely against appel- 
lant (defendant 6) who is not an insolvent. 

As regards plaintiff’s possession which is 
disputed it is admitted he got the jov^ri. The 
question of plaintiff’s possession has been 
fully discussed in paragraph 30 of the lower 
Court’s judgment. The plaintiff was entitled 
to possession under the lease from the Beceiv- 
er and he is entitled to damages from the 
person by whom be was wrongfully kept out 
of possession. It is immaterial whether he 
has paid the rent to the Beceiver. 

(8) 19 B 660; 10 lod. Dso. (N. S.). 142. 


The view of the lower Court is, in my 
opinion, correct. 

The lower Court has considered the question 
of the value of the crops at great length and 
the only modification required is that in 
Schedule A attached to the plaint (Paper-book 
page 6) the plaintiff has valued the Bhusa at 
4 baskets per rupee, whereas the Subordinate 
Judge has taken 2 baskets per rupee. The 
amount awarded for Bhusa by the lower 
Court is Bs. 472. This must be halved and 
the decretal amount accordingly reduced by 
Bs. 236. With this modification the decree 
of the lower Court, is confirmed and the 
appeal dismissed with costs. 

G. R. D. Decree modilied. 

ALLAHABAD HIGH COURT. 

Second Appeal No. 945 op 1928. 

July 16, 1923. 

Present : — Mr. Justice Sulaiman. 

Pandit KlIUB GRAND -Dependant- 
Appellant 
versus 

TODAB MAL and others— PLA iNTiPPs— 
Bbspondents. 

Civtl ProccSnire Code [Avi V of 1908) 0. XA/, s. 16 
^ Joint viortgagc-decrce^IiJxecntion by one decree-hold- 
er--- Property purcha8(d bjf decree-holder, w}uthcr for 
bemfit of other decree.holders, 

A mortgage-deoroe was pa=?sed ia favour of several 
co<mortgageO'). Quo of the deoree-holdors i^isued out 
cxocutiou of the decree subject to the reservatiou of 
the rights of bis co-docroe-holdor-5, and him?olf pur- 
chased the property of the judgment-debtor setting 
oil the purohase-mouey against a portion of the decre- 
tal amount; 

Held, that the purchase must bo deemed to 
have boon mado for the bonofib of all the decree- 
holders and that the deorco-holdergt other than the 
purchaser were entitled to recover from the latter 
their proportionate shares of the property, 

Qangasahai v. Kesri, 30 Ind. Cas. 265 ; 87 A. 545 ; 
19 C. \V. N. 1175 ; IR M. L. T. 203 ; 2J M. L. J. 829 ; 
2 L. W. 837 ; 13 A. L. J. 999 ; 17 Bom. L. B. 998 ; 
22 C. L. J. 508 ; (1915) W. N. 713 ; 42 I. A. 177 

(P. C.) followed. 

Ganeshi Lai v. Jagamath, 32 I. 0. 171, distin- 
guished. 

Second appeal against the decree of the 
Di&triot Judge of Budaiin, dated the 14th 
March 1923, 
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Mr. Harnandan Prasad, for the Appellant. 

JUDGMENT. — 'This is a very clear case. 
One Sewa Bam, a mortgagee, leh four sons 
who were entitled to bis mortgagee rights on 
his death. These persons secured a decree 
for sale of the mortgaged property for a sum 
exceeding Bs. 1,200. This decree was put in 
execution in September 1916 by Khub Ghand, 
defendant No. 6, alone. The learned District 
Judge has found that when Khub Ghand 
applied for execution he expressly reserved the 
rights of his co-decree-h older s, but for this 
reservation it is possible that the Gourt would 
have declined to execute the decree under 
O. XXI, r. 15, sub-clause, (2), Civil Proce- 
dure Code. The property of the judgment- 
debtors was put up for sale and was pur- 
chased for a sum of Hs. 5,562 in the name 
of the deoreo-holdor Khub Ghand. No 
money was paid in cash by him but the 
price was set off against part of the decretal 
amount. Khub Ghand obtained a sale certih- 
cate as well as the delivery of possession and 
has admittedly remained in exclusive posses- 
sion of the property ever since. 

One of the co -decree-holders has brought 
the suit for recovery of possession of his one- 
fourth share in the property as well as mesne 
profits. 

Both the Courts below have decreed the suit 
holding that the purchase must be deemed to 
have been made on behalf of and for the bene- 
fit of all the decree-holders. 

In my opinion the view taken by the Courts 
below is perfectly correct. The property was 
purchased in lieu of a part of the decretal 
amount which had belonged jointly to all the 
decree- holders. Execution had been ordered 
subject to the reservation of the rights of the 
oo-dooree-holders. One decree- holder, there- 
fore, cannot be allowed to purchase the de(rce 
exclusively for himself and realise bis share 
of the decretal amount leaving nothing for the 
co-deoree-holders. In equity and justice, there- 
fore, the sale must be deemed to have taken 
place in favour of all the persons who were 
interested in the decretal amount. 

The learned Vakil for the defendant-appel- 
lant has relied on a case of this Gourt report- 
ed in Oaneshi Lai v. Jagannaih (1). It may 


be that that case is distinguishable from the 
present case inasmuch as the facts of that 
case were somewhat different. There the 
co-mortgagees had not joined in the suit 
at all, but had been arrayed as pro forma 
defendants. The decree was in favour of 
one mortgagee alone. Then at the time of 
the auction-sale it appears that the decree- 
holder had purchased the property for him- 
self in spite of the protest raised by the 
other mortgagees. On those circumstances, the 
Gourt was of opinion that the other mort- 
gagees bad no interest in the property purchas- 
ed at auction-sale though they might have had 
a right to insist on the deposit of the purchase- 
money in Gourt. But even if that case on 
principle were not distinguishable from the 
present case it would be impossible for 
me to follow it as it would then bo con- 
trary to the view expressed by their Lordships 
of the Privy Council in the case oi Ganga 
Sahai v. Kesri (2). In this latter case Ganga 
Sabai one of the oo-dooree-holders, had applied 
for execution of his mortgage-decree against 
the mortgagor and his application had stated 
that execution was sought subject to the rights 
of the other mortgagees. The purchase, 
however, was made by Ganga Sabai himself 
in his own name and the purchase-money was 
set off against the decretal amount. Their 
Lordships held that the properties in question 
must be deemed to have been purchased for 
the benefit of all the mortgagees and that the 
co-decroe-holders were entitled to recover 
from Ganga Sahai their proportionate share 
of the properties purchased by him in execu- 
tion of the joint mortgc^e-deoree, in fact the 
present case is quite parallel to it. 

In my opinion, therefore, there is no force 
in this appeal and I dismiss it under O. XLI, 
r. 11, Civil Procedure Code. 

z. K. Appeaf dismissed, 

(‘2) 30 lQ(l. C’as. ‘2G5 ; 37 A. 545 at. pp. 551. 555 ; 
1') C W. N. 1175 , 18 L. T 203 : 2 ) L. J. 329 ; 
2 L. W. 837 ; 13 A. L. J. 909 ; 17 Bom. L. B. 998 ; 
22 C. L, J. 508 . (1015) M. \V. N. 713 ; 12 1. 177, 

(P. C.). 
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CALCUTTA HIGH COURT. 

Civil Rule 1090 op 1923. 

January 30, 1924. 

Present : — Mr. Justice Suhrawardy. 

SARADINDU MUKBRJBE AND others— 
Petitionbrs 
vursus 

GIRI3H CHANDRA TEW ARI— Opposite 
Party. 

Civil Procedure Code {Act V of 1008), s. 161, 
O. XLVlIt r. l.^Easeeution of dccree^Dwnissal for de~ 
fauU-^Bestoration, application f or— Review- Appea U 
whether Hes^ 

An execution oa<^e wa«! erroneously diamiasod for 
default and the decrce'holder applied for re-ttoration 
of the caae by way of review and also headed his 
application under section 151 of the Civil Procedure 
Code. The application was allowed : 

Held, that the application for rostoration was one 
under section 151 of the Civil Procedure Code and 
the mere fact that it was also described as an applica- 
tion for review did not give the judgment-debtor a 
right of appeal against the order of restoration. 

Rule against the order of the Distriot Judge 
of Nadia, dated the 9th July 1923. 

Babu Girija Prosanna Rai Clioudhury 
(with him Babus Bomesh Chandra Sen and 
Bankim Chandra Banerji), for the Petitioners. 

Babu Taraheswar Pal Chaudhtiry, for the 
Opposite-Party. 

JUDGMENT. — The facts relating to this 
Rule are that the petitioners (who are the 
decree-holders) attached in execution of their 
decree certain properties belonging to the judg- 
ment-debtor. A claim was preferred by a 
certain person in respect of two of those pro- 
perties. The petitioners applied for the issue 
of the sale proclamation and it was ordered 
on the 13th February 1922 that the sale pro- 
clamation might issue on their depositing 
costs. On the 18th March 1922 the claim 
was allowed and two of the properties were re- 
leased from attachment. On the '18th March 
the petitioners applied for the issue of fresh 
sale proclamation in respect of the remaining 
properties. The order passed thereon was that 
the 11th May 1922 be fixed for the sale and that 
the sale proolamation should issue on the peti- 


tioners' paying the necessary costs. On the 
11th May, the following order was passed. 
“Correct process not filed and no further steps 
taken. The execution case be dismissed for 
default." In the petition which has been 
presented to this Court it is alleged that the 
petitioners were asked by the offioer-in-obarge 
of the Execution Department to take back the 
sale proclamations previously filed and to file 
correct ones. The petitioners thereupon put 
in two correct prodamations and two new 
proclamations and offered to deposit costs for 
the usual advertisement in the newspapers. 
They, however, did not alter the original date 
that was put on the processes because they say 
that the dates were to be put in by the officers 
of the Court under r. 11, sub rules (l and 4) 
of the General Rules and Circular Orders 
(Civil) of the High Court. On the 11th May, 
it is further alleged that their officer went to 
the officer-in chargeof the Execution De part- 
ment and was given to understand that the 
sale day was again fixed for the 13th July. 
These allegations have not been contradicted 
and I must take them as they stand, as it 
appears that the learned Munsif who had to 
enquire into this matter believed this state of 
things. On the 11th May the Court passe d 
the following order; “Correct processes not 
filed. No further steps taken. Execution case 
be dismissed for default". It does not appear 
from the order, nor have I been enlightened 
upon this point, as to which portion of 
the processes filed was incorrect. But I take 
it, as has been alleged by the petitioner, that 
the incorrectness lay in the wrong date that 
was allowed to stand on the proclamations. 
Thereafter, the petitioners applied for setting 
aside the order passed on the 11th May and for 
restoration of the execution case. The applica- 
tion was headed under O. XLVII, r. 1 and 
section 161, Civil Procedure Code. That appli- 
cation was registered as one under O. XLVII, r. 
1. It was presented not before the officer who 
passed the order on the 11th May, but before 
his successor and it was heard by another 
officer succeeding the latter. The learned 
Munsif who heard this application purported to 
treat the application as one under O. XLVII, 
r. 1, Civil Procedure Code. After considering the 
circumstances of the case his conclusions were 
summed up in these terms : In any view it 
appears that there are good grounds for restor- 
ing- the case to file and setting aside the 
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order of dismisBal passed in this ease. There 
was an appeal from this order of restora^ 
tion of the execution case to the District 
Judge. The learned District Judge lield that 
the application under O. XLVII, r. 1 was in- 
competent inasmuch as there were contra- 
ventions of r. 2, not having been presented 
to the Court that passed the order sought to 
be revised. In this view he decreed the appeal 
and allowed the order of dismissal passed on 
the 11th May to stand. 

Against this order this Buie is directed and 
it is urged that the Courts below were wrong 
in placing the petitioners’ application under 
O. XLVII, r. 1, as it was in reality an applica- 
tion under section 151, Civil Procedure Code 
The same point was raised before the learned 
Judge and ho was of opinion that the pro- 
visions of section 151 could not be invoVed 
in the present case because the Court, in the 
exercise of its inherent power, cannot assume 
jurisdiction to grant a review where it is 
expressly forbidden by the Legislature. This 
view is correct if the application was made 
by the petitioner under C). XLVII, r. 1. I 
have quoted the ordering portion of the 
Munsif’s judgment which looked as if the 
order was passed under O. IX, r. 6 (2), if that 
provision of the law be applicable to execution 
proceedings. The learned Munsif seems to 
have been of the opinion that the mistake was 
due to the Court and that the petitioners were 
not at fault. It is admitted by the learned 
Judge that this is a very hard case. The learn- 
ed Judge further observes in determining the 
question of costs that tlie order dismissing the 
petition for execution was wrongly passed 
and ho does not think that ho should also al- 
low the appellant’s costs. It is, therefore, con- 
ceded that the order passed on the lith May 
was wrongly passed. That being so, I think 
it is a fit case in which I should interfere in 
the exorcise of my revisional jurisdiction either 
with the order of the learned District Judge 
on appeal or with the order passed by the 
Munsif on the 11th May 1922. It was no 
doubt an error on the part of the petitioners to 
have headed their application as one under 
O. XLVII, r. 1 also. Probably it was prepared 
for presentation before the officer who liad pass- 
ed the original order, but his departure made 
the application for review infruotuous. But it 
also purported to have been made tinder scc- 
1 0^108 


tion 151 on the ground that it was doe to the 
mistake of the Court that their execution case 
was dismissed for default. Though the learn- 
ed Munsif treated it as an application for re- 
view of judgment, it was open to the peti- 
tioners to argue before him that it was an appli- 
cation under section 151. A similar view was 
taken under very similar circumstances in the 
case of Af->dul Bahaman Saha v. Shahana (1), 
If it was not an application under O. XLVII, 
r. 1 but an application under section 151 
clearly no appeal lay to the District Judge. I 
should, therefore, sot aside the order of the 
District Judge in appeal restoring the order of 
the Munsif passed on the 11th May 1922 : 
and I further set aside the order passed by 
the Munsif on the 11th May 1922 and restore 
the execution case to its file. As these pro- 
ceedings are the result of the fault of no 
party, I make uo order for costs in any of 
the Courts. 

z. K. Eeviston allowed. 

(1) 58 lad. Ca^. 713 ; 1 L. 3‘3 » ; 82 P. \\. R. 1920 ; 
1 Xj. Jj. J. 188. 


SIND JUDICIAL 
COMMISSIONER'S COURT. 

Original Civiij Suit No. 862 of 1923. 

December 17, 1923. 

Present : -Mr. Raymond, A. J. C. 

YU.SIF MAHOMBD— Plaintiff 
versus 

ABUBAOKER IBRAHIM and others - 
Defendants. 

Cutclii Moinoas — — /n^t’nianc^' — Hindu 

Lav)—.Muiiamntadan Jjuw^Joint family property ^ 
Prt'iu m pt ion — Commensa U iy^Pa rtitioii a ni Mu- 
hammadans^ Property acquired by cn*’ member^ 
JoiiUntss -^Burden of proof. 

Ill lualter-; of j^uoco^fsioii aad inheritance C'>utoUi 
Memon:^ are governed bv Hindu ViAW. [p. S26, col. 2.] 

There no such thing joint family property 
under .Muh.imuijvdan I’jiwv and the presumption of 
Hindu Law that money spent by a member of the 
family came from tho joint fund is not applicable to 
Muhammadans, [p. 827, col, l.j 
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Amongflt Muhammadans^ mere oommen.^tality ia 
insultioient to prove jointne^^a in estate. 

In a partition-suit amongst Muhammadans the 
burden of proof that property acquired by one mem- 
ber only was purchased out of the joint fund, is on 
the members who allege it« 

Mr. Jhamatmal Valiram, for the Plaintiff. 

Mr. Khanchand Gopaldas, for the Defen- 
dant No. 1. 

Mr. Gordhandas A, Kikla, for the Defen- 
dants Nos, 2 and 3. 

JUDGMENT . — The parties to this suit 
are Outchi Memons. Plaintiff is Yusif, son of 
Mahomed, defendantlNo. 1, is his paternal uncle 
Abubaoker and defendants Nos. 2 and 3 are the 
daughter and wife of Ahmed, deceased, the 
brother of Mahomed and A bubacker. The 
suit is for partition of immoveable and move- 
able property the latter consisting of cash, 
ornaments and furniture detailed in the sche- 
dule attached to the plaint and the former of 
a house purchased by Abubacker in 1917 for 
Es. 29,500. The allegations in the plaint 
are that Mahomed, the father of the plaintiff, 
who died in 1917, Ahmed who died in 1906 
and defendant No 1 were brothers, sons of 
Ibrahim Ilassan, Ibrahim died in 1896 and it is 
alleged that both in his life time and after his 
deatii they lived together, their earnings were 
thrown into a common fund, and they were 
joint in food and estate. In his life time Ibra- 
him did the business of supplying provisions 
to residents at Manora. After his death Ahmed 
carried on the business and after Ahmed's 
death, defendant No. 1, Abubaoker, has 
been attending to it. It is alleged that though 
Mahomed did not actively participate in the 
supply of provisions at Manora owing to his 
physical incapacity, his legs being paralysed 
and he could move about only with the 
aid of crutches, yet he materially assisted 
in the Manora business by writing up the 
accounts, helping in the purchase of pro- 
viMons and effecting settlement of disputes 
that arose with the customers. Whilst Ahmed 
and Abubaoker attended to the Manora busi- 
ness, plaintiffs say that Mahomed engaged 
himself in cane work which he could manage 
with the aid of servants in spite of his crippled 
condition, and contributed his earnings to the 
common stock. It is also contended that 
Ahmed, during the period that he managed (fhe 


Manora business, also placed his earning in a 
common fund and as Abubaoker has purchas- 
ed the property in suit with the aid of the 
joint funds, he is responsible to the plaintiff, 
as the son of Mahomed, for bis share in it. 
With regard to the cash, ornaments and fur- 
niture which it is alleged have been wholly 
appropriated by defendant No. 1, plaintiff asks 
that his share in them be awarded to him as 
they are joint family property. The suit 
was filed on the 19th July 1919 on a Court- 
fees stamp of Es. 10 and for the purposes of 
jurisdiction the subject-matter of the suit was 
estimated at Es. 80,000, but the plaintiff 
contends that he is in joint possession of the 
family properties with defendant No. 1. In the 
plaint, as originally filed, the only defendant 
was AbubucW. Plaintiff amended his plaint 
later by bringing on the record Amibai, the 
daughter, and Mariam, the widow, of Ahmed 
deceased. 

In the plaint, as originally framed, it is 
alleged that the parties to the suit, being 
Cutebi Memons, are governed by Hindu Law 
in matters of inheritance and succession and 
that they were possessed of joint family prop- 
erty which remained unpartitioned. In his 
opening address to the Court, Mr. Jhamatmal, 
for the plaintiffs set out a case which appeared 
to me not to be borne out by his allegations 
in the plaint and I suggested to him that 
an amendment of his plaint was essen- 
tial if he intended to establish the case 
that was outlined in his address. He 
accordingly applied for the amendment of 
his plaint and for para. 1 of the original jplaint 
he desired to substitute the following ^‘That 
the plaintiff’s father Mahomed, son of Ibra- 
him, defendant No. 1 and Ahmed, son of Ibra- 
him, father of defendant No. 2 and husband 
of defendant No. 2, are all three brothers and 
by caste, Cutohi Memon, and as such, accord- 
ing to custom and usage applicable to the par- 
ties, are governed by Hindu Law in matters of 
succession, inheritance and property.” And in 
lieu of para. 4 of the original plaint, the follow- 
ing para : plaintiff claims partition of these 
properties as joint family properties acquired 
either by inheritance or survivorship and from 
the joint earnings of the members thereof, 
during the life-time and thereafter of Ibrahim, 
the common ancestor of the parties, the par- 
ties and their other deceased ancestors having 
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oontioued to live, work and own property 
jointly up to the date of death of the plaint- 
ifif’s father Mahomed. It is further submit- 
ted that plaintiff and is father were either 
joint tenants or tenants in common, with the 
defendants in regard to the said properties and 
aooording to custom and law plaintiff is 
entitled to seek partition of the said proper- 
ties.” 

Mr. Khanohand for defendant No. 1 strongly 
objected to the amendment application being 
granted as, apart from the . time that had 
elapsed since the ffling of the suit, he contend- 
ed that the plaintiff’ was attempting to make 
out a new case which was not set out in the 
original plaint. It is true that four years have 
elapsed since the suit was hied, and were it 
not for the suggestion that emanated from the 
Court the plaintiff's would have proceeded to 
trial of the suit as originally framed. In view 
of the grounds as propunded by Mr. Jhamat- 
mal on which the plaintiffs seeks relief, the 
plaint is rather inartistically drawn but I do 
not think that the amendment sets out a 
new case. It only seeks to amplify and state 
more specifically the grounds on which the 
plaintiff’s case is based. Mr. Khanohand for 
the defendant urged that in the plaint as first 
filed there was no reference to the joint earn- 
ings of the brothers nor did the plaintiff assert 
that the Hindu Law, not only as to succes- 
sion and inheritance but also as to proper- 
ty governed the parties to the suit. But 
the original plaint does emphasize the point 
that the brothers were possessed of joint 
family property and by implication that 
their earnings were joint as they not only lived 
together but were joint in food, as to Hindu 
law being applicable to Gutchi Memons with 
its characteristic incidents as to the devolu- 
tion of property is not to set out an inconsistent 
case but only to enlarge the grounds on which 
relief is sought. In my opinion the powers 
of amendment as vested in the Courts byO.VI 
r. 17, Civil Procedure Code, cannot l^e circum- 
scribed in the manner that defendant No. Is 
pleader would have me to do and I think all 
such amendments should be allowed as may 
be necessary for determining the questions in 
controversy between the parties. I, therefore, 
allowed the amendment and was prepared to 
safeguard the interests of Mr. Khanohand s 
client against any prejudice that may be 
caused to him by the amendment, but he did 


not desire to tile any supplementary written 
statement or to amend the issue but preferred 
to proceed forthwith with the hearing of the 
case. As regards defendants Nos. 2 and 3 they 
make common cause with the plaintiff and had 
nothing to urge against the amendment. 

In addition to the moveable property des- 
cribed in the annexure to the plaint and of 
which partition is sought, there are five im- 
moveable properties in respect of which plain- 
tiff originally claimed partition. Two of those 
were plots Nos. 74 and 63 with buildings 
thereon situated in the Rambagh Quarter, 
Karachi. These originally belonged to Hussan, 
the father of Wahidino and Ibrahim. The 
parties to this suit desired that the dispute bet- 
ween them as regards these properties should 
be referred to the joint arbitration of 
Messrs. Lobo and Jhamatmal, pleaders. There 
were other persons that were interested in the 
estate of Hussan who also signed the reference. 
The award is Exhibit 15. I shall have to refer 
to it later in my judgment. The rights of the 
parties are concluded by this award and the dis- 
pute between them as regards those two pro- 
perties is withdrawn from the jurisdiction of 
this Court. The other two immoveable proper- 
ties, Plot No. 75 situated in the Serai Quarter 
and Plot No. 3 with buildings thereon situated 
on the Port Trust land, admittedly belonged to 
Wahidino, the brother of Ibrahim. Wahindino 
and his immediate heirs being dead, the only 
male descendants were plainitiff and defen- 
dant No. 1 and again the parties, that is, 
plaintiff and»defendant No. 1, appointed Messrs. 
Ijobo and Jhamatmal as Comissioners to 
partition the properties between them. This 
has been done and the Commisioner’s report 
accepted by the parties is on the record. 

The present suit is, therefore, confined to 
the rights of the parties to Plot No. 76, with 
buildings thereon purchased by Abu Backer 
in July 1917 situate in 6erai f^Hiarter, and a 
share in certain jewellery, cash and turniture 
to which I shall advert later. 

The position taken by defendant No. 1 as 
formulated in his written statement may 
be summarized as follows : — lie denies hatt 
ho and plaintiffs father were joint in 
food or estate or that they lived together. 
Plot No. 76 was purchased by him in 
his name and with his earnings and he has 
been in exclusive possession of it ?tud the plaint- 
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iff has DO interest in it nor defendants Nos. 2 
or 3. He denies that he had in his possession 
any jewellery, cash, or furniture to which the 
plaintiff or defendants Nos. 2 or 3 are entitled. 

With regard to the position of defendants 
Nos. 2 and 3 in this suit it is necessary to set 
out the following facts. This suit was filed on 
the 10th July 1919, as I have observed, against 
defendant No. 1 only. On the 27th October 
1919 an application was made to bring on 
the record as co-defendants Nos. 2 and 3. This 
application was granted on the 13th November 
1919. On the 10th October 1919 Mr. Lobo 
undertook to file a Vakalatnama on behalf of 
defendants Nos. 2 and 3 but none was filed nor 
any written statement on their behalf. Issues 
were framed on the 11th March 1920 and 
the suit set down for hearing on the 26th Octo- 
ber 1920. It was only on the 23rd June 1923 
that defendants applied to file their written 
statement. Mr. Aston, before whom this suit 
was then for disposal, after hearing the argu> 
ments disallowed this application. When the 
suit was called on for hearing before me defen- 
dants Nos. 2 and 3 filed their written state- 
ments and asked me to admit it on the record. 
I, however, declined to do so both on the ground 
of the previous rejection for which good reasons 
were given and also I was of opinion that after 
the lapse of four years since the institution 
of the suit and the absence of adequate rea- 
sons to justify so belated a written statement, 
it should not now be admitted on the record. 
Mr. Kikla who represented defendants Nos. 2 
and 3 stated that he did not press for any 
adjournment if the written statement was 
accepted but its acceptance would render it 
necessary for the plaintiff to file a rejoinder 
and I thought it imperative to proceed with 
the hearing, of a case that had been awaiting 
disposal for four years 

The issues framed in the case were the 
following : — 

1. Are Jumnabai widow of Usman son of 
Umer, Habiabai, Asibai, Karimabai daughters 
of Wahidino, necessary parties to the suit? 

2. Is the suit sufficiently stamped ? 

3. Did plaintiff, bis father Mahomed, son of 
Ibrahim, defendant No. 1 and Ahmed, son of 
Ibrahim, form a joint family ? If so what was 
the joint family property ? 

4. Is plaintiff entitled to a share in Plot 
No. 76 sheet 1321 and the cash and jewel- 


lery shown in the schedule attached to the 
plaint ? 

6. What provision should be made for 
defendants Nos. 2 and 3 ? 

6. What order should be made as to costs 
Covers paras. 10 and 12 of the written state- 
ment. 

7. Is the defendant No. 1 entitled to credit 
for expenses incurred by him in connection 
with the estate of Wahidino ? 

8. General. 

Issues Nos. 1, 5, 7 are not pressed and issues, 
3 and 4 form the crux of the case and I 
address myself to their discussion. It has 
been established that Ibrahim in his life time 
did what is called the “ Mannora business," 
that is, the supply of provisions to the 
European residents of Manora, a privilege that 
is only enjoyed by those who hold a license 
for the purpose from the Port Officer. Ilow 
long he did this business and what was the 
income earned by him, and whether he left 
any cash or other property at the time of his 
death are not shown. It is clear that his three 
sons lived with him till his death, Mahomed 
being the eldest, next Ahmed, and the 
youngest was Abubaokar, defendant. The 
evidence adduced by the plaintiff as to the 
brothers living together and being joint in food 
and estate and, above all, their earnings being 
thrown into a common fund is certainly diver- 
gent and the witnesses are not agreed to the 
actual state of things in the plaintiff’s family. 
Some of the witnesses are related to the plaint- 
iff, some have drawn largely on their imagi- 
nation in their attempt to support the plaint- 
iff’s case but some appear to me to have made 
an honest attempt to state the facts as far as 
they are within their knowledge and in my 
view, the following facts may be taken as 
ostablishefi on the evidence in the case: — 

Wo must start with the fundamental con- 
sideration before our mind that plaintiff is the 
son of Mahomed and that it is in thiscapaoity 
that he claims a share in the property in suit. 
It is true that the property of Hassan, the 
father'of Ibrahim remained, unpartitioned after 
his death till the suit was filed. This consisted 
of the two buildings on the two plots Nos. 74 
and 68 to which I have referred above, but 
these remained unpartitioned even in the life 
time of the two sons of Hassan, visf»t Wahidino 



VOL. 78] 


INDIAN OASES 


821 


YUSIF MAHOMED V. ABUBAOKER IBRAHIM 

and Ibrahim. They were partitioned only after 
this suit was tiled and in them others had an 
interest besides the parties to this suit. Hence 
they afford no indication of the brothers 
Mahomed, Ahmed, and Abubaoker being joint 
in estate and the other sharers in Ilassan’s 
property were admittedly not joint with Ibra- 
him or his sons. 

Equally, the partition of the property left by 
Wahidino between the plaintiffs and defendant 
No. 1 after this suit was hied does not neces- 
sarily lead to the inference that the brothers 
were joint in estate. The male descendants of 
Wahidino died after him and but for this 
unfortunate incident, Wahidino s estate would 
have fallen neither to the lot of the plaintiff 
nor defendant No. 1. It is true that after the 
death of Abdur Rahman, son of Wahidino, 
Abubacker managed the estate of Wahidino 
but he did so at the request of the widow of 
Abdur Rahman and in the absence of any adult 
heir of Wahidino to look aftet it. There is 
no other immoveable property except that 
purchased by defendant No. 1 which is the 
subject matter of this suit. Wiien it was 
purchased in 1917 Mahomed was still alive 
and there is no doubt that he urged his 
claim to a share in it which was immediately 
resisted by defendant No. 1. Admittedly, this 
property was purchased by defendant No. 1 and 
stands in his name alone and there is not the 
slightest doubt on the evidence that it had 
been exclusively in the possession of Abu- 
bucker since the purchase, in fact, plaintiff does 
not even venture to assert that it was ever in 
his or his father’s possession. The allegation, 
therefore, that the throe brothers were joint in 
estate has very little to support it so far as 
the immoveable property is concerned. It has, 
however, been strenously urged that the 
purchase-money was drawn by defendant No. 1 
out of the joint funds and that out of his own 
earnings it was impossible for Abubaoker to 
accumulate the sum of Rs. 29,500 which 
was the purchase price. 

This loads me to the consideration of the 
evidence as to the earnings of the brothers 
being joint. 

I have remarked above that there is no 
evidence that Ibrahim left any property at his 
deibth. 

It is in evidence that in Ibrahim’s life 
time Mahomed was in the service of Nus- 
serWanji and Oo., for some years, After leaving 


this service he opened a shop for the sale of 
sundry articles at Keamari. This shop was 
carried on for about a year when it had to be 
closed owing to Mahomed’s insanity and 
Mahomed was consigned to the Lunatic Asylum 
at (lidu Bunder for about six months. On his 
recovery ho proceeded to Aden in some service 
and whilst he was still in Aden his father 
died. It has been impossible to elicit from 
the witnesses the dates as to the events men- 
tioned above but it may be taken as estab- 
lished that in 1896, the year of the death of 
Ibrahim, Mahomed was in Aden. He remained 
at Aden for about a year. On his return ho 
did the business of hawking goods in the 
shops at Keamari and started a tailoring 
shop. In 1897, according to the evidence of 
^ usif Rahimtulla, Ex. 20, a witness for 
the plaintiff’ “ Mahomed was paralysed and he 
could not do any work after that and he had 
to be assisted by others to rise. He opened 
a shop for his son for caning work with the 
aid of two servants and Mahomed supervised.” 
Almost all the witnesses are agreed as to 
Mahomed being afflicted with paralysis of the 
legs and could move about, if at all, with the 
aid of crutches. The evidence is practically 
uniform that this affliction befell Mahomed 
about 20 years before his death which occurred 
in 1917. 

With this physical infirmity on him it is 
perfectly evident that Mahomed could not at- 
tend to the Manora business. It is, however, 
urged that his interest in the Manorabusines 
is demonstrated by the assistance rendered by 
him to both Ahmed and defendant No. 1 in its 
management. It is said that he wrote up the 
accounts of the Manorabusiness which were 
dictated to him by both Ahmed and Abu- 
baoker every evening, it is also said that he 
helped his brothers in the purchase of provi- 
sions for Manora, that before the provisions 
wore daily carted to Manora, they were brought 
in every ’morning at his cane shop where appa- 
rently they were sorted out and, lastly, that ho 
advised his brothers as to the business. Now, 
with regard to Mahomed entering up the ac- 
counts of the provisions supplied at Manora, 
three account books were produced which 
plaintiff asserted wore in the hand-writing of 
Mahomed. Defendant No 1, however, denies the 
assertion flatly and says that the hand-writing 
in the books is that of Ahmed. Certainly 



822 


INDIAN OASES 


[1924 


TUSIF MAHOMED t). ABUBAOKBR IBRAHIM 

there is some evidenoe to show, independently 
of the aocount-books produoed that Mahomed 
did write down the aooounts of the provisions 
supplied at Manora but whether he did so 
daily and for what period the evidenoe is oon- 
ilioting. Defendant No. 1 denies outright that 
Mahomed ever wrote up the aooounts of the 
Manora provisions but I am not prepared to 
aooept his unqualified denial. I think it quite 
probable that Mahomed did oooasionally write 
up the accounts of the Manora business both 
in the life time of Ahmed and Abubaoker but 
this oiroumstanoe has to my mind a very re> 
mote connection with Mahomed s interest in 
the Manora business so as to entitle him to a 
share in the earnings. Mahomed’s children 
were fed and maintained by Ahmed and Abu- 
baoker and in consideration of this and as the 
eldest brother Mahomed rendered such assist- 
ance to his brothers as his physical condition 
allowed him to, it is difficult to draw the 
inference that Mahomed was a partner with 
either of his brothers in their earnings. 
Equally feeble is the argument as to the pur- 
chase of provisions by Mahomed. From the 
evidence I can only gather that Mahomed 
sometimes accompanied one or the other of 
his brothers in a carriage to the market when 
they went to make their purchases and 
Mahomed may well have done this more 
for the sake of an outing in the morning ra- 
ther than to assist his brothers in the pur- 
chases. It is not alleged that he rendered any 
active assistance in the purchase of the pro- 
visions. Again, the provisions were probably 
brought to the cane shop of Mahomed before 
they were taken to Manora but this shop was 
situated on the Bunder Boad, by which the 
brothers had to drive on their way to Manora, 
and their alighting at the shop and probably 
re-arranging the stock they bad purchased 
could hardly be said to be a piece of evidenoe 
establishing the interest of Mahomed in the 
Manora business. It was also sought to prove 
Mahomed’s participation in the earnings of the 
Manora business by the allegation that the 
dogcart which Mahomed used was still in the 
service of Abubaoker. It is not apparent on 
the evidence whether this cart was purchased 
by Mahomed or Ahmed though all the three 
brothers have been using it and from this 
again the conclusion is deduced that the 
brothers were joint in their earnings. 
My. Jbamatmal was constrained to admit that 


each of these items by itself would have very 
little probative value but he urged that the 
cumulative effect of them was such as to lead 
to the only oonolusion that the three brothers 
were joint in their earnings. In my opinion 
the evidence, even if taken collectively, can- 
not and does not establish that the brothers 
were joint in their earnings from the Manora 
business. 

Now, so far as Ahmed and Abubaoker are 
concerned, their only source of income was the 
Manora business, Mahomed was a physical 
and mental wreck. It is not shown that by 
any of his adventures before he took to cane 
work, he had either accumulated any savings 
or contributed to the family support. The 
only business that he attended to for about 
16 years was the cane work. His son Yusuf 
says he earned about Bs. 200 per mensem 
out of this business, whereas Abubaoker 
puts it down at Bs. 50 to Ks. fiO. No account- 
books are produoed though it is stated that 
accounts were kept of the earnings from the 
case business. I will not go the length of 
saying that Mahomed was a debauchee but 
it appears from the plaintiff’s own witnesses 
that he ocoasionaliy enjoyed the nautches of 
dancing girls and drank liquor. All this meant 
expense and it seems tolerably certain that 
Mahomed’s earnings, which certainly could 
not have been Bs. 200 as stated, must have 
been exhausted upon himself. 

On the evidence 1 have not the least hesita- 
tion in holding that Mahomed did not and 
could not have contributed anything to the 
joint funds even if these did exist. 

It was urged that all the three brothers lived 
together as long as Ahmed and Mahomed were 
alive and had their food together and their earn 
ings were kept jointly in a family box out of 
which the household expenses were defrayed. 
It appears from the evidence that Ibrahim 
and Wahidino, his brother, lived in the same 
compound but after Ibrahim’s death there 
arose some dispute the partiolars of whiob are 
not quite clear but Ahmed, Abubaoker, the 
children of Mahomed wife being then 
dead) left the place and took up their resi- 
denoe in another house whereas Mahomed still 
continued in the same place. All the mem- 
bers of the family except Mahomed first lived 
in the house of one Abdulla Kadirdino and 
after a short time transferred themselves to 
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the house of Baohal Kadirdino. Mahomed, 
after leaving the compound of Wahidino, 6rst 
took up his abode in the house of FaizuUah 
and then engaged the house of Sidik which is 
described as his otak All these houses were 
no doubt in close proximity of one another. It 
is argued that Mahomed lived apart from the 
others as there was not sufficient room in 
the house of Abdulla Kadirdino and that 
Sidik’s house was engaged by him as his 
otak for the purposes of his cane business. 
Now there is no doubt on the evidence 
that Mahomed, though living apart, had 
his meals with the others which were either 
sent to him at his residence or he came 
over to the family house where he par- 
took of them. It is contended that, in spite of 
Mahomed living apart, I must hold that the 
three brothers lived jointly as they were joint in 
food and Mahomed’s children lived with the 
others. So far as the three brothers living 
together is concerned, I have stated the facts 
as disclosed by the evidence and mere com- 
mensality is not sufficient to prove that the 
brothers were joint in estate. Much stress is, 
however, laid upon the earnings of the brothers 
being joint and this seems to be the crucial 
point in the case for, according to the plaintiff, 
it is out of the joint earnings that the immove- 
able property in dispute in this suit was 
purchased by Abul)aoker. Undoubtedly, it is 
difficult to procure evidence as to the internal 
condition of things in a family and Mr. Jhamat- 
mal has pressed upon my attention the evi- 
dence, of Mariam, defendant No. 3, the wife of 
Ahmed. Before I touch upon her evidence it 
is necessary to premise that she is witness 
very much interested in the success of the 
plaintiff’s case. Ever since the death of Ahmed 
Mariam and her daughter, defendant No. 2, 
have lived with defendant No. 1. It is only about 
two or three years prior to the suit that she lived 
apart owing to a disagreement with defe ndant 
No. 1. Her daughter is married to the plaint- 
iffs and in this suit Mariam complains as to 
defendant No. 1 not having returned all iier 
ornaments and claims them from him. There is 
evidence on tiie record to show that at the 
intervent' on of some respectable members of 
the community defendant No. 1 was induced to 
return her ornaments which he did, and a 
list of the ornaments returned was prepared 
and signed by witnesses. Mariam, however, still 
charges the plaintiff with not having returned 


to her all her ornaments. Considering, there- 
fore, the existing relationship between defend- 
ant No. 1 and Mariam it is hardly possible to 
look upon the latter as a disinterested witness 
and to my mind her evidence in the case has 
been clearly inspired by the motive of be- 
friending the plaintiff. 

According to the evidence of Mariam, when 
she married Ahmed, both Ibrahim and Maho- 
med’s wife were dead and defendant Nos 1 was 
then about 14 years of age. Mahomed, she 
says, was doing cane work, and had been 
a paralytic for two or three years prior to her 
marriage. She has resiled from the latter 
portion of her statement in her cross-examina- 
tion for she said that Mahomed became a 
paralytic at the time of her marriage and at- 
tended to cane work about eight years after 
her marriage. The substantial portion of her 
evidence with regard to the joint earning is the 
following. All the three brothers kept their 
earnings in one box. The key remained with 
my husband ever since my marriage. The key 
remained with Ahmed as he did the Manora 
business. After Ahmed’s death the key re- 
mained with Abubacker. “Again, in her evid- 
ence later she says Mahomed brought cash 
and notes to the house when he worked at the ' 
cane shop but I do not know how much it 
was. Mahomed used to give the money he 
brought to Ahmed and Abu but I do not know 
how much it was. I do not know how much 
Mahomed earned a day. He said it was 
Rs 6 to Rs. 8 a day ” Again, “ the 
money that was spent in the house was given 
me by Mahomed. ” But she contradicts her- 
self again and says when Ahmed was alive 
he gave me the money for the house hold pro- 
visions and after Ahmed’s death, Abubucker. ’ 
It is mainly on her evidence that 
Mr. Jhamatmal has relied as to proof of joint 
earnings coupled with the pathetic plea that it 
was impossible for him to get any other evid- 
ence as to the condition of things in the ma- 
nagement of the household. To my mind 
Mariam’s evidence appears untrustworthy and 
1 have little doubt that she had indulged in 
reckless statements at the sacridee of truth. 
She has gone the length of stating in her evid- 
ence, though she admits she never saw what 
money or jewellery was lying in the cash box, 
that at the time of Ahmed's death there was 
a sum of Rs. 5,000 to 7,000 and this, 
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she Bays, she learnt from Mahomed and Abu- 
baoker. Further, to show that all the brothers 
participated in the management of the house- 
hold, she stated that Mahomed supplied the 
grain, Abubaoker the vegetables and Ahmed 
the rest of the provisions. As the only adult 
female member of the house for some years 
after her marriage Mariam no doubt looked 
after the creature comforts of the other mem- 
bers of the family but her evidence as to the 
earnings being joint appears to me entirely 
unreliable. According to her, Mahomed was 
a paralytic when she married and incapable, 
therefore, of contributiog to the support of the 
family. Ahmed was the only working man as 
Abubucker was then 14 years of age, and it 
was clearly Ahmed that supported his elder 
brother as he did his children. Mahomed’s 
savings from his cane work seem to me a 
myth. Prior to Mahomed taking to cane work 
there is not a tittle of evidence on the record 
to show that Mahomed had any savings and 
after he started the cane business there is evi- 
dence of the plaintiffs own witness that Abu- 
backer had to help him with funds : See Exhibit 
26. Baumuttala Ishak a cousin of Mariam 
Abubacker has stated in his evidence that he 
occasionally helped Mahomed with money 
who otherwise quarrelled with him. Mr. Jha- 
matmal argued that this pecuniary aid to 
Mahomed was an indication as to the brothers 
being joint. I think otherwise, and in my opi- 
nion these money advances were rather intend- 
ed to procure peace and prevent family squab- 
bles. I may further observe that, even accord- 
ing to some of the plaintiff s witnesses, Maho- 
med had no concern in the Manora business. 
Thus, for instance, the witness Yusuf Rahim- 
tulla, Exhibit 20, whose evidence Mr. Jhamat- 
mal stated he accepted, says Mahomed never 
attended to the Manora business as he was 
lame. The Manora earnings were kept by 
Ahmed at ffrst and after his death by Abu- 
baoker. They never gave any of these earnings 
to Mahomed. With regard to the accounts 
the witness says : *'Mahomed kept the accounts 
for one or two years after Ahmed’s death. 
Rahimtulla Isakb, Exhibit 23, witness for the 
plaintiff, says Mahomed had no concern with 
the Manora business.” 

Exhibit 26, Nur Mahomed, states Mahomed 
had no connection with the Manora business. 

Two other incidents were relied upon by 
the plaintiff’s pleader as supporting his conten- 


tion that the brothers were joint in estate. 
One was that the ornaments of the wife of Ma- 
homed were given to llalima, the sister of the 
three brothers, on her marriage. The evidence 
on this point is slender but, even assuming the 
truth of this statement, it is difficult to infer 
that the brothers were joint in estate or in 
their earnings. Mahomed probably had no 
use for these ornaments after his wife’s death 
and hence may have handed them to his 
sister at her marriage. The second point was 
that the daughter of Mahomed had been 
married at the expense of Abubacker and that 
Abubacker defrayed half the expense of the 
marriage of defendant No. 2 with the plaintiff. 
This would be quite natural as he was the 
uncle of both and the father of Amibai was 
dead. 

Taking all the ciroumstancos into considera- 
tion, even the cumulative effect of the various 
incidents as to the alleged jointness, as Mr. 
Jhamatmal would have me do, I am far from 
being convinced on the evidence that Mahom- 
ed was joint in estate or in earnings with 
Ahmed and Abubacker. 1 am not even pre- 
pared to hold that the three brothers could be 
considered as living together as Mr. Jhamat 
mal argues, though they supplied Mahomed 
with his meals. 

Now, if Mahomed is held not to have been 
joint with his brother either in estate or in 
his earnings, much less Yusuf, the plaintiff. In 
fact, the only basis of his claim is that he is 
the BOD of Mahomed. He states that he was 
about 14 years of a age at the time of the 
death of Ahmed and, so far as the Manora 
business was concerned all that he did was to 
accompany Abubacker to Manora occasionally, 
it was probably a pleasure trip for him. He 
was maintained and supported by Ahmed and 
Abubaoker, till he was about 15 years of age 
when, according to him, his father Mahomed 
started the cane business and he was made to 
learn it and he is still engaged in this business. 
Again, according to Yusuf, his father slept at 
the otak at night and spent also the day there 
coming to the family house where Yusuf stayed 
only for his meals. I need not enlarge on the 
claim of Yusuf independently of his father to 
any share in the property in suit because he 
clearly has none, nor did his pleader make 
the fa'ntest attempt to establish it. I pro- 
pose now to deal with the position of Ahmed 



VOL. 78] 


INDIAN OASES 


825 


in bhe family for it was argued by Mr. Jha- 
matmal that if it were proved that Ahmed 
and Abubaoker were joint in estate, the pre- 
sumption will be that Ahmed was also joint 
with them. This argument is, of course, based 
on the rather startling assertion made by 
Mr. Jhamatmal that the Hindu Law of joint 
family property is also applicable to Cutchi 
Memons. I shall advert to the legal aspect 
of the case later. 

Notwithstanding the denial of defendant 
No. 1, 1 am inclined to hold on the evidence 
that on the death of Ibrahim, tlie Manora 
business was attended to by Ahmed. The con- 
tention of the defendant No. 1 is that after 
the death of Ibrahim, Ahmed took service 
with one Karim Ahmed and proceeded to 
Quetta from which place he returned after 
a year and opened a tea shop for a short 
time. Then his uncle Nur Mahomed Fakir 
^lahomed who also did the business of sup- 
plying provisions at Manora made over his 
business to Ahmed and it was this business 
that he oanied on till his death. The object 
of this defence is apparently to show that 
it was not Ibrahim’s business that descended 
to Ahmed. The evidence of some of the 
plaintiff's witnesses, particularly that of 
Rahimtulla Ishak, Ex 23, and Nur Mahomed, 
Ex. 26, is to the effect that at Ibrahim’s death 
it was Ahmed that took up the Manora busi- 
ness. The probabilities would also point to 
it, for though the business in normal times 
may not be very lucrative, yet it was a source 
of income to the family which could not easily 
be despised and the fact that it continues in 
the family to the present day shows that it 
has been regarded as a valuable asset. Now, 
it is possibly the case that Ahmed did take 
service in Quetta and subsequently opened a tea 
shop but this was probably during the period 
that his license to supply prov^isions at Manora 
had been stopped by the Port Officer the 
prohibition having lasted for about three years. 
The evidenoe shows that when Nur Mahomed 
Fakir Mahomed ceased to supply provisions 
at Manora he succeeded in making over his 
customers to Ahmed and the latter didthebusi- 
ness till his death. This would, therefore, tend 
to establish that though Ahmed did continue 
Ibrahim’s business on his death yet he ceased 
to do it for about three years and Ibrahim's 
oustomers, therefore, must have passed into the 
hands of other suppliers and the business that 
I 0-104 


Ahmed secured later was not the business of 
Ibrahim but that of Nur Mahomed Fakir 
Mahomed. Now, according to Abubacker, he 
helped Ahmed in the Manora business and he 
was fed, clothed and supported by Ahmed and 
was married at his expense. Abubaoker who 
describes himself as 38 years of age, must have 
been about 20 or 21 years old when Ahmed 
died, and in all probability he was satisfied 
with Ahmed supplying all his wants without 
giving him any salary. The position then was 
that, till Ahmed's death, he was the only earn- 
ing member of the family and defrayed all the 
household expenses. Under these circum- 
stances, there were no joint earnings of Ahmed 
and Abubaoker nor was there any joint estate 
except that Ahmed and Abubaoker were joint 
in food till the death of the former. What 
cash Ahmed left at his death is not apparent 
except Mariam’s reckless statement that there 
was about Rs. 7,000 in the family cash-box. 

I am not unmindful of the statement of 
Abubaoker elicited from him in cross-exami- 
nation that he treated Ahmed’s earnings as 
joint as between himself and Ahmed but this 
is obviously due to bis regarding them as joint 
as he helped Ahmed in the Manora business. 
There is not a scintilla of evidence otherwise 
to show that Ahmed’s earnings were joint. 
There now remains for consideration the argu- 
ment that it was impossible for Abubaoker to 
purchase the property in suit without the aid 
of the joint funds. It is argued that Abu* 
backer’s earnings from the Manora business 
could not have enabled him to accumulate the 
purchase price. The evidenoe for the defence 
on this point may be thus summarised. 

[After discussing the evidencet the learned 
A, J. C. concluded as follows 1 

After the death of Abdur Rahman the son 
of Wahidino Abubacker was asked by the 
widow of Abdur Rahman to manage the pro- 
perties loft byiWabidino and recover the rents. 
This Abubacker has been doing ever since 
1912 and it does not appear that he shared 
the rents that he recovered with any of the* 
other relatives of Wahidino. I do not for a 
moment insinuate that he has misappropriated 
them and the Commissioners in effecting a 
partition of Wahidiuo's estate took this point 
into consideration. But it serves to explidn 
that Abubaoker may have had the benefit of 
the rents besides his earnings from tbe Maaora 
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busineBB. At any rate, the burden was on the 
plaintiff to prove that the Bb. 24.000 which 
Abubaoker paid towards the purohase of the 
house in suit or any part thereof was 
taken from the joint earnings or from any part 
of the joint property, and this he has certainly 
failed to do. 

On the merits of the case, my conclusions 
are that there was no joint property left by 
Ibrahim nor did the threebr others acquire any 
joint property. Also that they did not either 
live together nor were their earnings joint. 
They had a common table but this is no 
indication they were either joint in property or 
in earnings. Mahomed had no interest in the 
earnings of Abubaoker in the Manora busi- 
ness, neither the plaintiff. And the purchase 
price paid for the house in suit was out of the 
separate estate of Abubaoker. This would 
suffice to dispose of this case so far as the plaint- 
iff is concerned. But in deference to the legal 
arguments addressed to me I shall touch upon 
them briefly. Mr. Jhamatmal boldly as- 
serted that the Cutchi Memons were governed 
by Hindu Law, not only, in matters of succes- 
sion and inheritance but also in property. He 
maintained that the characteristics of joint 
family property as applicable to Hindus would 
also be applied to Cutchi Memons though he 
was careful enough to say that the applicability 
must be justified by custom. The only evi- 
dence as to custom on which Mr. Jhamatmal 
has relied upon is the award which disposed of 
the property left by Hassan. By this award, as 
I’have* observed, the property of Hassan has not 
been divided only between the male descend- 
ants of Hassan but other female descendants 
have been allotted a share and defendants Nos. 
2 and 3 have been awarded maintenance. The 
property, therefore, has been partitioned acco- 
rding to Mr. Jhamatmal on the principles of 
Hundu Law. and this he says was according 
to the custom prevalent in the family. A 
perusal of the award clearly indicates that the 
arbitrators endeavoured to effect an equit- 
able distribution of property left by Hassan 
amongst his various descendants, male and 
female, and there does notiappear the remotest 
idea of enforcing any custom prevalent in the 
family. Besides, a custom cannot be proved by 
an isolated instance of this description scarce- 
ly a couple of years old. There is no other evi- 
dence of custom. I think the law is well settled 


that CutchiMemons are governed hyHinduLaw 
in matters of succession and inheritance alone. 
In Haji Usman Haji Ismail v. Haroon SaUh 
Mahomed (l), it was held that the application of 
the rules of Hindu Law by custom to the Cutchi 
Memons was limited to the rules of succes- 
sion and inheritance and did not extend to the 
rules relating to the joint family property as 
applicable to Hindus The view taken in this 
judgment and other recent judgments has been 
accepted by the Legislature for, in Act XLVI 
of 1920, in the Preamble the Hindu Law as 
applicable to Cutchi Memons is referred to as 
relating to succession and inheritance, and if 
the rules of Hindu joint family property were 
intended as applicable to Cutchi Memons. 
there would have been some reference to 
them. In Advocate-Oeneral of Bombay v. 
Jtmhabai (2). it was held that it had never 
been proved affirmatively that Cutchi Memons 
had ever adopted as part of their customary 
law the Hindu Law of joint family or the dis- 
tinction existing in that law between ancestral 
family, joint family and ancestral property ; 
and that Cutchi Memons were subject by 
custom to the Hindu Law of succession and 
inheritance only. I think that the law is well 
established on this point and there is no room 
for divergence of opinion particularly in the 
present case where there is not a scintilla of 
evidence as to any custom rendering the prin- 
ciples of Hindu Law as to joint family property 
applicable to tiie parties. 

Mr. Jhamatmal relied upon Abdul Kadar v. 
Bapuhhai{^\ as establishing that in cases of 
partition of property the same principles were 
applicable whether the parties were Hindus or 
Muhammadans, but a perusal of the judgment 
clearly shows the grounds on which their 
Lordships proceeded. In a suit for partition 
of joint property amongst Muhammadans the 
lower Court refused relief to the defendants 
as they had not paid the Court-fees and 
observed that this was not a suit for partition 
of joint family property between Hindus hut a 
suit for partition between Muhammadans. It 
was with reference to this observation that 
it was held that a suit for partition of inherit- 

(1) 68 lad. Cas 862 ; 47 B. 869 ; 24 Bom. L. R. 
978 ; (1928) A. I. B (B ) 148. 

(2) 31 »Ind Caa. 106 ; 41 B. 181 ; 17 Bopi. L. R. 
799. 

(8) 88 B. 188 ; 12 lod Dm. (N.a) 124. 
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ftDoe between Muhammadans is hardly distin- 
guishable from a partition suit by Hindus. 
The judgment proceeded on a question of 
procedure only. Mr. Jhamatmal argued that, 
In the oircumstanoes of this case, the burden 
of proof lay on defendant No. 1 in respect of 
his contention that the property in suit 
bad been purchased out of his separate funds 
and relied on Seochurn Doss v. Musst 
Thookra (4). In this case the parties were 
Hindus, there were five brothers constituting 
an undivided Hindu family and one of them 
acquired personal property which with the 
aid of his brothers ho established a banking 
business. It was hold that such circumstances 
under the general principles of Hindu Law 
constituted a joint family property in which 
bhe brothers were entitled to share and that 
the burden of proof that such was only an 
ordinary partnership and not jointly acquired 
family property lies on the party claiming it to 
have been separately acquired. Had it 
been etablished in the present case that the 
price paid for the property in suit was acquired 
out of the joint earnings or with the pecuniary 
iid rendered by either Mahomed or Ahmed, 
bhe burden of proof would certainly lie on 
lefendanb No. 1 that it was his separate pro- 
perty. An analagous case to the present is 
that reported in Mohobat Ah v. Tafar Ah (5). 
*The uncle and nephew lived together and 
land was purchased by the uncle in his name : 
held that the presumption was that the pur> 
chase was made by him exclusively, and that 
khe burden was. on the nephew to show that be 
supplied part of the purchase-money. “ The 
presumption of Hindu Law that the money 
same from joint funds is not applicable to 
Sduhammadans. There is no such thing as joint 
iamily property under the Muhammadan Law 
ind even according to Hindu Law a business 
carried on by one of the co-parceners of a joint 
Elindu family is not a joint family business 
lor is every member of a joint family neces- 
wrily a partner therein. In the circumstances 
pf this case, and on my view of the evidence 
recorded and the findings thereon, it appears to 
me perfectly unnecessary to make any refer- 
snee to tho other authorities that have been 
^ted. 

(4) 10 M. 1. A. 490; 2 Sar. l\ 0. J. 177; 19 E. B. 
L058. 

(6) 76 Ind. CaB. 481, (1923) A. I. B. (Cal.) 369. 


It follows on the conclusions that I have 
arrived at as to the property purchased by 
Abubacker being with his separate funds, 
it cannot be charged with any maintenance of 
defendants Nos. 2 and *3. the daughter and 
widow of Ahmed. I record my Bndings on 
this point a^ there is a specific issue raised. 

With regard to tho moveable property such 
as cash, furniture and jewellery no evidence 
has been adduced as to defendant No. 1 being 
in possession of any furniture that belonged to 
Mahomed or Ahmed or was the property of 
tho family. In respect of the cash there is 
only the evidence of Mariam as to there 
being a sum of Rs. 6,000 to 7,00'3 in the family 
cash-box at the time of Ahmed’s death. She 
does not profess to have seen this amount or 
any part of it in the box and there appears 
little foundation for her statement. It is very 
likely that there was some money in the 
cash box but it has certainly not been shown 
that any part of it either belonged to Maho- 
med or his son the plaintiff. As to the person 
that had the key of the box on Ahmed’s death 
the evidence is conflicting, Mariam says that 
the key was with defendant No. 1 whereas he 
maintains that the key was with Mariam as 
the wife of Ahmed. 

In respect of the jewellery no ovidenoo has 
been led as to defendant No. I being in posses- 
sion of any belonging to Mahomed or his wife 
or to the joint family. There was admittedly 
some jewellery of Mariam in the possession of 
Abubacker at the time Mariam separated 
from him. Ex. 21 is a list of the jewellery that 
was made over to Mariam by defendant No. 1 
in tho presence of witnesses, and there is no 
satisfactory evidence to show that all the 
jewellery that belonged to Mariam was not 
delivered to her. 


My findings on tho issues in the case are as 


follows : — 


Issue 1. 

Unnecessary. 

Issue 2. 

In tho negative. 

Issue 3. 

In the negative. 

Issue 4. 

In the negative. 

Issue 5. 

None. 

Issue 6. 

Plaintiffs should boar tho costs of 


defendant No. i. 

Issue 7. Unnecessary. 
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Sait dismissed. Plaintiff to bear the costs 
of defendant No. 1. Defendants Nos. 2 and 3 
to bear their own costs. 

8. D. Suit dismmed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 488 of 1922. 

July 17, 1923. 

Present : — Mr. Justice Daniels. 

SAHEB SINGH and anotheb— 
Defendants— Appellants 

versus 

Mst. INDAB KUAB AND anotheb 
Plaintiffs— Bespondbnts. 

Hindu Laa —JoitU family— Separation ((/ one co- 
parcener— Presumption— Reunion— Burden of proof- 

Where the 8ep.\ration of one oo-parcener in a joint 
Hindu family i'l proved, there i^ no presumption 
either way with regard to the remaining oo-parcenera, 
and an agreement between any two or more of them 
to remain united or to re-unite must bo proved like 
any other fact. 

Pariotam Das v. Jagan Hath, 50 Ind. Caa. 357 ; 
41 A. 861 ; 17 A. L. J. 847. 


Baldbux v. Bukhmabai, *30 C. 725, (P. C.); 30 1. A. 
130 : 7 C. W. N. 642 : 5 Bom. L. B. 463 ; 8 Bar. P. C. 
J. 470. 


Jatti V. Banaari Lai, 74 Ind. Caa. 462 ; 21 A. L. J. 
682 ; (1923) A. I. n.( (P. C.) 36 ; 18 L. W. 273 ; 45 M. 
L. 3. 855 ; (m3) M. W. N. 687 ; 25 Bom. L. B. 1256 ; 
4 L. 350, follow^. 

Second appeal against the decree of the 
IXstriot Judge of Aaamgarb, dated the 24th 
of January 1922. 


Mr. 8. D. Sinha, lot the Appellants. 

Mr. N, P, Atthofki, for the Bespondents, 


JUDGMENT . — The following pedigree 
will explain the position of the parties : — 
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The plaintiffs are claiming the property of 
both their father Mahabir Singh and their 
uncle Pablad Singh, the latter having died 
childless. The defendants are their surviving 
uncles and the son of a deceased uncle. The 
facts found by the Court below are that the 
defendants Nos 2 and 3 and the father of the 
first defendant separated from Mahabir »^ingh 
and Pahlad Singh, but that the two latter re- 
mained joint. This is a finding of fact supported 
by evidence and on this finding the plaintiffs are 
entitled to the property. The only point press- 
ed by the defendants in appeal is that when 
once it was found that the defendants had 
separated from the remaining two brothers 
Mahabir Singh and Pahlad Singh, it was 
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neoessary to prove a rc-union on the part of 
the latter. This goes heyond the rulings of 
the Privy Council on the point, and is in defi- 
nite conflict with the ruling of this Court in 
Parsotam Das v. Ja^an Nath (l). The principle 
laid down by the Privy Council in Balahux v. 
Bukhmahai (2), and lately reaffirmed in 
Musammat Jatii y, Banwari Lai (3), is that 
when the separation of one co-parcenor is 
proved there is no presumption that the others 
remained united. There is in fact no presump- 
tion remaining either way and an agreement 
amongst the remaining co-parceners either to 
remain united or to re-unite ( both alternatives 
are given in the judgment of Balahux v. 
Bukmahai (2) must bo proved like any other 
fact. This point was definitely ruled in 
Parsotam Das v. Jagan Nath (l), where it was 
held that if separation of one member takes 
place it is not the necessary result in law that 
the other members must be taken to have 
separated inter se. They may have separated 
or they may have remained united. In this 
case the evidence proves, and the Court below 
has found, that they remained united, (^n 
this finding the appeal fails and it is accord- 
ingly dismissed with costs. 

Z, K. Appeal dismissed. 

MADRAS HIGH COURT 

Appeal against Order No. 59 of 1923. 
November 13, 1923. 

Present Mr. Justice Krishnan and 
Mr. Justice Waller. 

LANKA RAMA NAIDU— Appellant 
versus 

LANKA BAMAKRISIINA NAIDU— 
Respondent. 

Civil Procedure Code (.£lct V oj 1908), 0. XXU r. 66 
^Proclamatiofi of sale ^ Court fixintj order of sale 
properties-^ Appeal^ whetlier lies. 

Au order diroctiug tluit properties .uhorliscd for sale 
iu a sale proclamation 'bo sold in a p.irticiilar order 
U adpiiuiatrativo in iW olvaraclor and is not appCvil- 

able. 

Appeal against the order of the District 
Court of Kistna at Masulipatam, dated 23rd 

(1) 60 lud. Ca«. 357, U A. 361, 17 A. L. J. 347. 

(2) 30 C. 725, (P. C.) 30 1. A. 130 ; 7 C. \V. N. 642; 5 
Bom. L. R. 469; 8 Sar. P. C. J. 170. 

(3) 74 Ind. 0a«. 462. 21 A. L. J. 5S2 ; (1023) A. I. R. 
(P. C.) 136; IB L. W. 273. 15 :\I. L. J. 355 ; (1923) 
M. W. M. 687 ; 25 Bom. L. R. 1256, I L. 350, (P. C-). 


January 1923, in E. A. No. 54 of 1923, in E. 
P. No. 49 of 1922 in O. S. No. 88 of 1919, on 
the file of the 8ub-Court, Cocanada 

Messrs. D'. Lahihmanna and V. Viyanna, for 
the Appellant. 

Mr. P. Sumo'iUjvlara.m, for the Respondent. 

JUDGMENT — 'rhis is ail appeal under 
sections 47 and 96 of the Civil Procc(lu»’e 
Code against an order made by the District 
Judge directing the sale of two items of pro- 
perties, items 1 and 2, according to the order 
in which they were advertised for sale in the 
proclamation, that is, directing item 1 to be 
sold first and then item 2. The judgment-debtor, 
the appellant before us, had, without notice to 
the decree-hclder, got an order from the Dis- 
trict Judg(*. that item 2 slionld be sold first and 
then item 1. This was an ex parte order which 
on the dcciee-holder coming to know of it, 
was sought hy Inm to be altered so that the 
sale might take place according to the order in 
the s«lc proclamation itself. No doubt, the 
decree -holder stated as his reason in his appli- 
cation that item 2 was his own property and 
was wrongly included in the decree as charge- 
able with the decree amount. The District 
Jugde has not gone into that question at all or 
given any finding about it. He sot aside his 
original ex parte order and directed that the 
property be sold according to the sale procla- 
mation, that is, item 1 first. 

The judgment-debtor appeals against that 
order, and a preliminary objection has been 
taken by the learned Vakil for the decree- 
holder that no appeal lies and reliance has 
been placed by him on Sivoga>mi Achi v. 
ramania Aiyar (1). The case before ns cer- 
tainly seems to be covered by that ruling as the 
order of the District Judge was merely one 
settling one of the items of the sale prcclama« 
tion, namely, the order in which the property 
was to bo sold. It was held in the Full Bench 
case that a District Judge acted not judicially 
but only administratively when he settled the 
sale proclamation and, therefore, the order in 
that case was not one which came within 
section 241 of the old Code, corresponding to 
section 47 of the present Code. We are 
bound by that ruling unless we can agree with 
the argument of the appellant that the altera- 

[i) 27 M i2o9 . ll'M. L. J. 57 (F. B.). 
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fcion of the wording of O. XXI, r. 66 of the 
new Code which corresponds to soction 287 of 
the old Code, has altered the position alto- 
gether. The only additions in the now Code 
which have been pointed out are that power is 
now given (1) to give notice to the judgmont- 
debbor and the decree-holder to be present 
when the terms of the sale prociamatiou are 
settled and (2) to insist, upon every application 
for an order for sale under the rule to be 
accompanied by a statement signed and verified 
in the manner prescribed for the signing and 
verification of pleadings and containing, so far 
as they are known to or can be ascertained by 
the person making the verification, the mat- 
ters required by sub-rule (2) to be speci- 
fied in the proclamation, namely, as to the 
revenue assessed upon the property as to 
the incumbrance to which the property is 
liable, as to the amount for the reco- 
very of which the sale is ordered, and 
other things which the Court considers 
material. It is argued that these provisions 
show that the Court is acting judicially and it 
is also urged that the omission of section 288 
supports that, argument. It seems to us 
that these two additions do not alter the posi- 
tion at all. They simply give power to the 
Court to have the parties before it in settling 
the sale proclamation and their affidavits so 
that it may get the help of the parties in set- 
tling it. The Full Bench in Sivagami Achi v. 
Subramania Aiyaril), adduced as the most im- 
portant reason for holding that a Judge, acting 
under section 287, was acting administratively 
and not judicially that special power was 
given to him under that section to summon a 
person when the Judge thought it necessary to 
do so and examine him in respect of matters 
on which information was wanted by the Court 
and to require him to produce do^mments. 
The argument of the Full Bench was that, if 
the Court was acting judicially in the matter, 
such power need not to have been expressly 
given but the Court would have the power to 
do so under its general powers without an 
express section provided for that purpose. 
That provision is left intact in the new Code 
and it is not altered and the argument, there- 
fore, applies to the new Code, No doubt, the 
referring Judges in the Full Bench case did 
allude to the fact that section 288 also cor- 
roborated tbdir opinion for it was argued that 
a special protection for a Judge need not 


have been given by a special section of 
the Code if that officer was acting as a 
Judg«^i as he would be protected under the Act 
for the protection of Judicial Officers. That 
argument no doubt will not now apply 
because the provision has been omitted, but 
we think that the omission of the provision 
does not lead to any conclusion that the Court 
now acts in a judicial capacity rather than in 
an administrative capacity in settling the terms 
of the sale proclamation. Section 288 was 
really put in by way of abundant caution and, 
as it was found to he unnecessary, it has been 
deleted and not because of any change in the 
law. We think that the ruling in, Sivagamy 
Achi V. Subramania Aiyar (l), still governs 
the case and that no appeal can bo allowed in 
a matter like the one before us where the 
Court merely settles the order in which the 
properties are to be sold. Out attention was 
drawn to a decision in Vedavyasa Aiyor v. 
Madura Hindu Sahha Nidhi Co., Ltd., (2) but 
that case is distinguishable from the present 
case, for there their Lordships wore able to 
come to the conclusion on the facts of that 
case that what was d(?cided in that case by 
the lower Court was not the order in which 
the properties were to be sold but whether 
the properties of one mortgagee or of another 
mortgagee should be sold first. On that view 
they held that the order was one affecting the 
rights of two defendants inter sc and, there- 
fore, it was a matter which would come under 
section 47 of the Code. Whether this is a 
right view or not wo are not called upon to 
say for hero no such question arises. This is 
merely a matter of settling the order in which 
the sale is to take place. Sivarjami Acdii v. 
Subramania Aiyor (1), has been followed and 
applied even to cases from the original side 
by the learned Chief Justice and one of us in 
ZnA^obar d Sons v. Basscolalofis Danghmull (3). 
In tiiose circumstances, we hold that no 
appeal lies in the present case and dismiss it. 

Under the circumstances, we do not allow 
any costs to either side in this appeal. 

V. N. N. Apjfeal dismissed. 

(2) 77 Ind. Oas. 148 ; (11)23) U. W. N. 662 ; 18 
L \V. 311 ; 46 M. L. J. 47B. 

(3) 76 Ind. Caa. 124 ; 45 M. L. J. 611 ; 18 L. W. 
647 ; (1923) M. W. N. 834 ; 33 M. L. T. 72. 
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MADRAS HIGH COURT. 

Appeal No. 68 op 1921. 

October 17, 1923. 

Present : — Mr. Justice Phillips anJ 
Mr. Justice Venkatasubba Bao. 

AYYADEVARA SURYA CHBNDRA 
MOULESWaRA RAO, minor, by mother 
AND guardian RANGAMMA, AND ANOTHER 
— I>RFBNDANT3 —APPELLANTS 

versus 

AYYADEVARA DURGAMBA alias 

M AH AL AKRHM AM M A— Pl aintipk - 
— Respondent. 

Tlifidu LatD-^Maini*’namc^ Ague r, lent fixing rate 
oJ\mainiei%ance permanent Ig Inj widow ^ wheOwr binding. 

An liffreeniGut by a Himlii wMow not t> cl.iim 
eahanced niaintenanco a a^^rccnient aad 

muRt be enforced. 

Appeal aj^ainsfc the decree of the Court of 
the Subordinate Jud^^e of Bezwada, in O. S. 
No. U of 1919. 

Mr. V. Suryanaraifunat for the Appellants. 

Messrs. V, Ratnatlo^s and \\ R'lma Rao, for 
the Respondent. 

JUDGMENT. — In this case the plaintiff 
is the widow of tlie deceased brother of the 
Ist defendant’s father and she hrouj^ht this 
suit for maintenance and obtained a decree. 
The defendants now appeal. 

When the plaintiff brought her suit origi- 
nally she ignored the existence of certain 
documents executed in 1913, Exs II and IV, 
whereby her right to maintenance was fixed 
at Hs. 75 per annum but after the written 
statement was filed she amended her plaint 
and alleged that these documents were not 
binding on her and tliat she was entitled to 
maintenance at a higher rate, rhe Subordi- 
nate Judge found that the documents of 1913 
were not obtained by undue iniluenoe and that 
the plaintiff had exocutal her counter-part 
with full knowledge of its contents and effect ; 
but he held that the stipulation in that docu- 
ment that she would not claim any higher 
rate of maintenance in the future was 
not binding on her apparently because 
the first defendant s father hati not similarly 


undertaken that he would never claim a right 
to reduce the rate of her maintenance. On 
this ground he held that the plaintiff was not 
hound by her agreement. 

The argument advanced by Mr. Ramadoss 
on behalf of the respondent is, that in no cir- 
cumstances can a Hindu widow enter into a 
valid agreement agreeing to relinquish her 
right to claim enhanced maintenance in 
future ; but wo have been referred by the 
learned Vakil for the appellant to cases of 
this Court in which the right of a widow to 
relinquish her right to enhanced maintenance 
in the future has been recognised. In two 
unreportod cases, Appeal No. 12 of 1920 and 
A. A. O. No. 316 of 1918, it has been definitely 
held that an agreement by a widow not to 
claim enhanced maintenance is a binding 
agreement and must bo enforced. The case in 
Suhramania Paitar v. Vembammal (Dis not a 
direct authority, because in that case there 
was only an agreement to receive maintenance 
at a certain rate for life and it was there held 
that that did not amount to a release of the 
widow’s right to increased maintenance in the 
future; but it is clear from the judgment that 
the learned Judges recognised the possibility 
of a widow releasing her right, such a release 
’neing binding upon her. As against this, Mr. 
Ramadoss has referred us to several oases, 
nob one of whioli is exactly in point, but 
which go to show that an agreement or a 
decree for maintenance at a specific rate is 
always subject to alteration in the future if 
the oiroumstauces of the family necessitate 
such a change : vide, Gopikcthaiiy, Dattaheya 
(2) Raja Venkitappa Xayanin Varu v. Raja 
Thivima yianomn Varu (3) and^ Bangaru 
Amm.il V. Vijazamachi Reddiur (4). They 
undoubtedly recognise the fact that an 
agreement to receive maintenance at a parti- 
cular rate is not binding for all time ; but 
none of them is an authority for holding that, 
when the agreement goes further and binds 
the widow not to claim a higher rate even in 
changed circumstances, it is not binding on 
her. The cases we have already referred to 

(1) llM. L. J. 33J. 

(d) ‘21 B. 386 ; 2 Bom. L. R. 191 ; 12 Ind. Dec. 
(N.S.) 790. 

(3) 27 lad. Cm. 379,; 27 M. L. J. 656 ; (lOU) M, 
W. N. 'JOG. 

(\) 22 M. 176 ; 3 lud. Deo. (:S[. S.) 124. 
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oited by the appellant are authority to the 
contrary and we entirely agree with the views 
therein expressed. In that view, these 
documents Exs. II and IV are binding on the 
plaintiff and she is not entitled to any higher 
maintenance. 

It was then sought to support tlie decree of 
the lower Court on the ground that the finding 
that Exs. TI and IV were executed with the 
plaintiff’s knowledge of their contents and 
effect was wrong. The argument put forward 
here was that the plaintiff being a woman had 
not had the opportunity of extraneous advice 
and that she lia^ been induced by her brother- 
in law, the Ist defendant's father, to execute 
these deeds. In the first place, that was not 
her case in the plaint where she alleged 
that she was deceived into putting her 
signature to some documents of the contents 
of which she had no idea and in her evidence 
she also stated that it was only after the 
written statement in this suit was filed that 
she understood that the maintenance deed 
was in existence. In the evidence as put for- 
ward the only thing that appears, even if we 
believe the witnesses, is that neither the 
plaintiff’s father nor her brother were present 
when the maintenance deed was executed ; 
but it is admitted that one Veerabhadra 
Ayyar, who is closely connected with the 
plaintiff's uncle and manages his estate, not 
only attested the document but identified 
the plaintiff at the Registration Office, On 
this evidence we think that the .Subordinate 
Judge’s conclusion is perfectly right. 

It is then urged for the respondent that 
she ought to be given a right of residence 
because that was not expressly released in the 
documents executed by her and it is contended 
that the right of residence is a separate right 
from that of maintenance. Without our 
deciding that point, however, the first defend- 
ant has agreed that the plaintiff should be 
allowed a room which is to be built on the 
site adjoining the family bouse in Nandigama 
for her residence. Therefore, while allowing 
the appeal and setting aside the decree of the 
lower Court, we give a direction that the 
plaintiff be given one room to be built as 
above. 

The respondent will pay the appellants' 
costs throughout, 

V. N. V. Appeal allowed, 

s, p. 


MADRAS HIGH COURT. 

Original Civil Suit No. 188 op 1903. 

August 30, 1923. 

Present : -Mr, Justice Kumaraswamy 
Sastriar. 

M. SABA PATHY CHETTY— Plaintiff 
versus 

A. BHANMOGAPPA OHETTY AND orHERS 
—Dependants. 

Liniitatim Act {IX of 1908), Scli. I, Art, 188, 
in .execution^ Purchase-money deposited 
in Gourt^Coiirt, whether agent of judgment-debtor-^ 
Payment io decree -holder un^r order of Court — Suhse- 
qumt application for further execution of decree^ 
Limitation op'' ration of, 

A C’oiirfc directed piymeiit to a decree-holder out of 
fund^ 'Standing to the credit of a suit, but the 
application for payment out was not made till qome 
yearq after by the legal representative of the decree- 
holder and then the order was passed and pay men*; 
made On au application for further execution being 
taken out more than 1‘2 years from the date of the 
original order but less than 1*2 years from that of the 
payment: 

lleldt that the Oourt could properly bo said to be 
acting as the agent of tbo judgment debtor within the 
me ining of the proviso to Art. 1S‘3ofthe Limitation 
Act, and the pa.ymeiit ordered by the Court could .save 
limitation as the payment made by an authorised 
agent of the defendant. 

Mr. S. Doraisami Iyer, for the Plaintiff. 

Mr. y, V, Srinivas% Aiyengar, for the 
Defendants. 

JUDGMENT. - This is an application to 
execute the decree in 0. S. No 188 of 1903 by 
the transferee-plaintiff, and tbe only question 
is whether the application is barred by limi* 
tation. The decree is dated 14th December 
1904. An appeal was filed against that decree 
which was also dismissed on 27tb February 
1908. On the 9th May 1908, execution was 
applied for and sale was ordered on 31st July 

1908. The property was sold on 1st May 

1909. The 1st defendant applied to set aside 
the sale and that application was dismissed 
on 29th September 1909. An order was 
passed on the 6tb October 1909, giving leave 
to execute the decree as regards the balanoe 
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The plaintiff decree-holder died shortly after- 
wards and his estate vested in the Adminis- 
trator-General of Madras. Ho applied for 
payment out of the net sale proceeds and an 
order was passed on 9th January 1912, order- 
ing payment to be made. The present appli- 
cation was filed on 1st February, 1923. 

The order of the 6th October 1909, as 
regards payment, runs as follows : “ That the 
Bogistrar of this Court do from and out of 
the sum of Rs 26,250 standing in his 
hands to the credit of this suit pay to 
Messrs. Madras Sales and Agency Co., the 
auctioneers herein the sum of Bs. 289-14-6 
as and for their commission as auctioneers and 
expenses of sale ; and be do pay to the plaintiff 
herein the sum of Bs. 24,710-1-6.** The 
plaintiff died without receiving this money. 
An application was made by the Adminstrator- 
Qeneral of Madras, who was appointed ad- 
ministrator pendente lite in respect of the 
Testamentary Suit No. 1 of 1910 relating to 
to the estate of the plaintiff, for the payment 
of the sum of Bs. 25,932-7-6 and an order 
was made on the 9th January 1912, directing 
the Registrar to pay this sum to the Admin- 
istrator-General. The question is whether 
this order of the 9th January 1912, saves the 
period of limitation. 

The Article applicable to cases of tliis kind 
is Article 183 of the Tjimitation Act. It pio- 
vides a period of 12 years to enforce a judg- 
ment, decree or order of any Court established 
by ^yal Charter in the exorcise of its 
ordinary original civil jurisdiction the period 
to run from the date when a present right to 
enforce the judgment, decree or order accrues 
to some person capable of releasing the right. 
The proviso, however, provides that the period 
of twelve years should bo computed from the 
date of payment or acknowledgment in cases 
where some part of the principal money 
secured thereby or some interest on such 
money has been paid, or some acknowledg- 
ment of the right thereto has been given in 
writing signed by the person liable to pay 
such principal or interest, or his agent, to the 
person entitled thereto or his agent.” Article 
182 of the Limitation Act refers to execu- 
tion of decrees of orders of any Civil 
Court not provided for by Article 183. The 
period is three years and varying periods 
I C-106 


are given in the third column as the date 
from which the period is to run. The first 
question is whether when a payment has been 
ordered by a Court that Court can be said to 
be acting as the agent of the judgment-debtor. 
This question has been decided in Thanguhet- 
tithi V. Duja Shetti (1), and Qovinda Filial v. 
Dasai Ooundan (2). The ground of the deci- 
sion is thus put by Coutts-Trotter, J., in his 
judgment: ** If a debtor *s assets are so placed 
either by his own act or by operation of law 
that if some one other than he alone can 
realise them for the purpose of making pay- 
ments due from him, then the act of that 
other in operating upon the debtor’s assets 
must be treated as the act of the debtor 
himself, the volition of the debtor in such a 
case being neither requisite nor relevant. If 
that be so, it appears to me that the words 
‘ his agent duly authorised in that behalf ’ in 
section 20 of the Limitation Act are satisfied 
by the act of the Judge of the Court which 
authorises the payment ; and that his hand- 
writing is rightly described as that of the 
person making the payment.’* The payment 
ordered can, therefore, save limitation as the 
payment made by an authorised agent of the 
defendant. Article 183 also refers to the 
actual fact of payment and not to any order 
directing payment. 

Tlie main contention of the defendant is 
that, as the order of 6th October 1909, directed 
payment to the deoroo-holdor of this identical 
sum he could have obtained payment at once 
and the fact that he delayed to obtain pay- 
ment could not operate to extend the period of 
limitation, that he should have executed the 
order of 6th October 1909, and that as that 
was the only order which could bo enforced 
period began to run from the date of that order 
and not from the date of subsequent payment 
made in pursuance of it. There is a great 
deal of force in the contention that a person 
cannot by his own volition defer receiving 
payment and thus keep the decree alive for 
his benefit. But what I have to see is the 
actual language of the Article and not any 
sequence tliab may arise on the application of 
that language. Article 183 applies only to 

(l) 4ft Ind. Cftfl. ‘2‘i6 : 35 M. L J. 575 ; (1918) M 
W. N. 748 ; 8 L W. 519 ; 24 U- L. T. 483. 

(‘2) 68 Ind. Ca3. 100 ; 41 L- J- 423 ; 11 >L. W. 
320 ; (1921) M. W. N. 683 ; 44 ]M. 971. 
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payment and where the Court orders payment 
and tlie authorities are that the Court so acting 
is the agent of the defendant, the requisites of 
Article 183 are satisfied. As regards Article 182 
the cases reported in {yenkataroynlu v. Nara- 
simha (3), Kerala Varma V'^aliya Rajah v. 
Shangaram (4), Koomayya v. Krishananna 
Naidu (6), Bapu Chani v. Mogut Bao (6), and 
Thangi Shrttithi v. Duja Shctti (1), take the 
view that payment out of a sum from Court 
is a step-in aid of execution under Article 182, 
Cl. 6. But Hem Ghander Gkowdry v. Bro\o 
Sundre^ Debee (7), Fazal fmam v. Mctta 
Singh (8), and other cases take a contrary 
view. If the payment out of Court, irrespec- 
tive of the date of order on which payment is 
ordered, is a step-in-aid of execution, I think 
that it can be held with equal force that the 
actual payment under Article 183 would be 
the starting point of limitation. I confess there 
is a great deal to be said in favour of the 
Calcutta view ; but T am bound by the Madras 
decisions. I am, therefore, of opinion on the 
authorities of the Madras High Court that 
this application is not barred by limitation. I 
stay execution for one month to enable the 
defendant, if so advised, to appeal and get stay 
of execution. 

V. N. V. 

S. D. Execution stayed. 

(3) 2 M. 174 ; 1 Ind, Deo. (N.S ) 392. 

(4) 10 M. 452 ; 5 Ind. Deo. (N S ) 1021. 

(5) 17 M. 165 ; 3 M, T.. J. QUO ; 6 Ind. Doo. (N.S ) 
113. 

(6) 22 B. 340 ; 11 ind. Deo. (N 8. ) 809. 

(7) 8 C. 89 ; 10 C L. U. 272; 4 Ind. Deo. (N.S.) 57. 

(8) 10 0. 549 : 5 Ind. Deo. (N.S.) 368. 


NAGPUR JUDICIAL COMMIS- 
SIGNERS COURT. 

Miscellaneous Appeal No. 13 of 1921. 
December 19, 1922. 

Present : — Mr. Prideaux, A. J. C. 

GANPAT alias DADA — 
Defendant— Appellant 
versus 

MANOHAR HARBAJI— Plaintiff- 
Respondent. 

G. P. Tfnaficy Act (Act I of IQdQ) ^Absolute 
ccciqmncy ienant^Transfer of holding 
lambardar, whether can avoid transfer. 


A malguea/r lambardar has a right of re-entry if 
an absolute oeoupanoy tenant transfers the holding 
without his consent 

Appeal against the order of the District 
Judge, Wardha, dated the 31st January, 1921, 
in Civil Appeal No. 105 of 1920. 

Mr. D. T. Uaugalmurii, for the Appellant. 

Mr. D. W, Kathale, for the Respondent. 

JUDGMENT. -The plaint on which this 
litigation commenced states that plaintiff, the 
present respondent, was the sole malg^tzar 
lamha^rdar of Khel C, in Moiizit Ronegaon, 
Tahsil Wardha. (Jne Govind Parshram was 
the absolute occupancy tenant of the follow- 
ing fields : Nos. 229, 230, 237 and 238, area 45, 
12 acres, jama Rs. 49-4-0. He gifted 9 acres 
of land out of these fields to defendant and on 
22nd September 1918 executed a deed of gift 
in favour of the donee. With the land Govind 
Parashram transferred a well and 12- annas 
interest in three mango trees and one babhul 
tree standing thereon. That document has 
been registered and in pursuance of its provi- 
sions the defendant took possession of the 
land which is now numbered as 229|2, 230|2, 
237 12 and 238|2, No notice of the intention 
to transfer was given by Govind Parashram 
as required by the provisions of the Tenancy 
Act and the transfer in favour of the defendant 
not being consented to by the plaintiff lam^ 
bardar is not binding on him. It was contend - 
ed that the transfer, being in contravention 
of the provisions of the Tenancy Act, posses- 
sion of the defendant over the land was ille- 
gal. He is a mere trespasser and liable to be 
ejected. Plaintiff asks to be put in possession 
of the land, well and the trees and costs. 

In his written statement the defendant states 
inter alia that “defendant’s father was the ori- 
ginal tenant of those fields. He was indebted 
to Govind Parashram on a mortgage. He 
was also indebted to one Amritrao Bhoyer of 
Ronegaon. The latter had brought a suit 
against the defendant’s father and obtained a 
simple money-decree. F’earing the attachment 
by Amritrao, the defendant's father entered 
into an agreement with Govind Parashram to 
the effect that the latter should purchase the 
fields, if attached and brought to sale by 
Amritrao and should take only 34*72 acres of 
land out of the entire area commensurate with 
the aggregate amount of mortgage-debt and 
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Am rib Bao’s debt in sabisfaobion of bis mort* 
gage-debb and debb of Amritrao Bhoyor and 
leave oub the remaining 11 aores for the 
defendant’s father. After this agreement was 
over, the fields were attached and sold and 
were purchased by Waman Nanji subjeot to 
the mortgage as benami for Govind Parash- 
ram. Waman Nanji then re-sold formally the 
fields bo Govind Parashram. The latter then 
began to change, but through the intercession 
of some persons he agreed to execute a deed 
of gift in respect of 9 acres of land, a well 
and the mango trees in these fields. Accord- 
ingly, ho executed the gift-deed mentioned in 
the plaint. But it was executed nominally in 
favour of the defendant. The defendant's 
father was the real person to be benefited by 
the gift The defendant lives with his father 
and the fields are ancestral. The defendant 
is the only son of his father. The defendant 
is in possession of the 9 acres of the fields with 
his father. The auction-sale, re-sale and the 
gift mentioned above amount to a single trans- 
action whereby the original tenant parted 
with a portion of his holding reserving a por- 
tion for himself. As the original tenant is in 
possession himself, he cannot be ejected. 

It Was further pleaded that plaintiff has no 
right to question the arrangement between 
Govind Parashram and defendant, as Govind 
Parashram was a tenant whose tenancy had 
been continued as one and indivisible in spite 
of this arrangement ; it was further pleaded 
that the transaction in question had taken 
place with the consent of the then lamhardar 
Gangadhar represented by his mother Saras- 
watiBai. Plaintiff was not the then lamhardar. 
He being under the laml>ardar was l>ound by 
the consent of the lady. Defendant is not a 
trespasser and cannot be ejected. It was 
further stated : “ The suit has been filed after 
the new Tenancy Act has come into force; 
under this law the landlord has no right to be 
placed in possession of a holding transferred 
without his consent. He can claim only pre- 
emption before a Revenue OflSoor. The change 
effected is only one of procedure and consequ- 
ently the new Act is retrospective. Plaintiff 
cannot maintain the suit for ejectment. ’ 

For the plaintiff it w^as admitted that 
Govind Parashram was the tenant of all the 
fields in dispute and could not transfer under 
the Tenancy Act even a portion cf the abso- 


lute ocoupanoy holding without the consent of 
his landlord and the transfer is tiius void- 
against the plaintiff. The transfer took place 
before the new Tenancy Act came into (oroe 
and the right to eject the defendant aocrued to 
the plaintiff under that Act ; it is not. a ques- 
tion of procedure only. It was denied that 
f^araswati gave a consent to the transfer. 

The case went to trial on tiie following is- 
sues : — 

“ (l) Whether the pla ntiff has a right to 
avoid a tranfer of a portion of absolute 
occupancy rights under the Tenancy Act ? 

“ (2) Whether the plaintiff’ Slights is govern- 
ed bo the old Tenancy Act or by the now 
one and whether he has a right to pre- 
empt only and not eject ? 

“ (3) Whether Saraswati Bai consented to 
the gift on behalf of the then lamhardar ? 

“(4) Whether the transfer to defendant is 
henami for the defendant father and whe- 
ther tenancy can bo said to have revived 
to him and plaintiff cannot eject himV ” 

T'lioro was an additional issue on remand 
as follows : — 

“(5) If consent of Saraswati Bai is proved, 
whether she had ceased to be lamhardar 
because partition proceedings wore start- 
ed at the time Whether she was served 
with a notice not to consent to any trans- 
fer during the pendency of the partition 
proceedings, if so, what effect it has on 
the alleged consent V” 

The first Court held that the plaintiit' had 
no right of re-entry over thu portion gifted to 
the defendant because Govind Parasluain’s 
holding was one indivisible and the plaintiff 
hod a light to recover the rent of the portion 
gifted away from him. The first Court based 
its decision principally on the uureported case 
of Lachman Pinjara v. Ganijapuri (Second 
Appeal No, 203 of 1905, dated 1th August 
1905). 

The lower Appellate Court says that the 
unreported decision has been materially shaken 
by the reported decision in Madho v. Umrao 
(1) and holds that the reasons given in the re- 
ported case at page 148 in support of the land- 
lord’s riglit of re-on try apply with equal force 
to the present case. It finds the landlord in the 

(1) 17 Ind. i as.‘370. 9 K. L n 112. 
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present case has a right to eject the transCoree 
assuming that there was a genuine transfer and 
that such transfer was not consented to by the 
landlord. It set aside the decree of the lower 
Court and remanded the suit for decision on 
merits.. Against that order the present appeal 
has been hied. 

Here the case of Jodkraj v. Daulat (2) is 
relied on as is Nilkanth v. Bhagwant (3) 
which, however, is a case of ordinary ten- 
ancy. Nakulsao v. Eamadhimao (4) in quoted 
for the respondent. 

1 am inclined to the belief that the decision 
of the District Judge is correct, and that the 
landlord in the present case has a right to 
eject the defendant transferee in possession 
“assuming”, to quote the words, “ that there 
was a genuine transfer by gift and delivery of 
possession and that such transfer was not con- 
sented to by the landlord.” In this view the 
order of remand is correct and I confirm it and 
dismiss this apppeal with costs. 

Gr, B. D. Appeal dibrniahed. 

(21 es liid. Cab. 112; ‘d N, L. J. 271 ; IS N. L. R. 
lO'J; (1922) A I. R. (Nag.) 211. 

(3) 12 lud. Cas. 270 ; 13 N L. R. 176. 

(4) 3.1 Ind. Ca5. 608; 12 N, L. R. 86. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decisions Nos. 
2309 OF 1920 AND 2601 OF 1921. 
January 24, 1924. 

Present : — Mr. Justice Rankin and 
Mr. Justice Mukerjee. 

In i. 2309 of 1920. 

UMBSH (CHANDRA) DURBAR 
AND OTHERS— Appellants 
versus 

CHOWDHRY JAMINI NATH MALLIK 
and OTHERS— Respondents- 
In 2601 of 1921. 

PROHLAD CHANDRA CHATTBRJEE 
—Appellant 
versus 

MAHENDRA NATH GOPAIT 
AND OTHERS— Respondents. 

Bengal Tem^uyy Act {VIII of 1886) «. 108 D (8), Ch 
X -^Becord of rughts, tntry nlating to local casiofn-^ 
Prcsuwplton — Bvrdm of proof - CuBtmn entitling 


raiyati) to ahatoment of rent on innundationt whe- 
ther unreasonable or vague. 

An entry in the Record of Rights of a mauzah that 
if inundation take^ plaoo iho Tuiyais are to got a 
rateable or proportionate deduction of rent from their 
landlord^, U an entry of a local ouatom, and ia not 
outside the purview of Chaptor X of the Bengal Ten- 
ancy Act. I’he preaumptiou of correctness laid down 
if section 103 B (3) of the Act, therefore, applies to 
the entry, the effect of the presumption being that 
the burden of proving the custom recited in the entry 
is taken from od the shoulders of the tenants, and 
the landlord is bound to prove that no such custom 
exists, [p. 810* col. l.j 

Case-law discussed. 

The custom recited intho.iboNc eiitr> is neither 
unreasonable nor vague, fp. 83h, ool. 2.] 

In S. A. 2309. —Appeal against the decree 
of the 1st Additional ^Special Judge, Midna- 
pur. 

In S. A. 2601. — Appeal against the decree 
of the District Judge of Midnapore dated the 
18th August 1921. 

Babu Mahendranath Boy (with him Babu 
Bhnpendra Kumar Gh^sh), for the Appellant 
in No. 2309 and Respondent in No. 2601. 

Babu Dtvarka Nath Chakraburty (with him 
Babus Surendra Nath Guha and Khirode Nara- 
yan Bhuiyan), for the Appellant in No. 2601. 

Babu Dwarkanath Ghakralmrty (with him 
Babus Surendranath Guha and Khirode Nara- 
yan Bhuiyan), for the Respondent in 
No. 2309. 

JUDGMENT. 

Rankin, J. — This is an appeal by the land- 
lord in a suit brought by him to have an entry 
in the Record of Rights corrected. The entry is 
with respect to a Mouzah called Dakhin 
Aukbua and it is contained in what is called 
Part II of the general khatian in respect of 
that Mouzah, The entry is to the effect that 
in that Mouzah, if inundation (takes place, the 
raiyats are to get a rateable proportionate 
deduction of rent from their landlords. The 
judgment under appeal proceeds upon the 
basis that that entry attracts the presumption 
under section 103 B, sub-section (3) of the 
Bengal Tenancy Act ; in other words, that it 
shall be presumed to be correct until it is 
proved by evidence to be inoorreot. Accordingly, 
the learned Judge of the lower Appellate 
Court has approached, hrst, the plaintiff’s 
evidence and he has examined into the ques- 
tion whether that evidence, Brst of all, taken 
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by itself, suooeeds or fails to rebut the pre- 
sumption of the oorreotness of the entry. 
Having dealt with the plaintiff’s evidence and 
having come to the conclusion that it does not 
rebut the presumption, ho says that, in the 
circumstances, it is not necessary for him to 
consider the evidence on the defendant’s side 
in detail ; but he proceeds to consider it with 
a view to see whether there is material in the 
evidence adduced by the defendants which 
assists the plaintiff in his contention that the 
Becord of Bights is incorrect, and comes to the 
conclusion that the oral evidence on the defen- 
dant’s side rather supports than detracts from 
the correctness of the entry. Having dealt 
with the case with a view to decide whether 
there is any ground for supposing that custom 
alleged in tho Becord of Bights is bad for any 
reason and having negatived that suggestion, 
he upholds the Record of Bights, allows the 
appeal and dismisses the plaintiff’s suit. 

The main contention of the plaintiff- appel- 
lant is that the entry in question is not entitl- 
ed to the presumption of correctness laid down 
by section 103 B of the Bengal Tenancy Act 
and the reason which is relied upon to take the 
case out of that provision is that it is not an 
entry in respect of a particular tenancy in the 
khaiian which is appropriated to a particular 
tenant or set of tenants but is an entry 
in the general khaiian — a statement of a 
rule obtaining in the village ; not of a 
particular stipulation obtaining as between 
an individual landlord and an individual tenant. 
Such an entry of a general character, it is con- 
tended, is not within the contemplation of sec- 
tion 103 of the Bengal Tenancy Act. 1 
propose, first, to deal with this contention. 

By section 101 of the Act, the Local Gov- 
ernment, in some cases with the sanction of 
the Governor Qeneral-in-Counoil, and in some 
oases without, may take an order directing 
that a Survey be made and a Record of Bights 
be prepared and by clause (4) of that section 
“ the Survey shall bo made and the Record 
of Bights prepared in accordance with rules 
made in this behalf by the local Govern- 
ment.” The particular order governing the 
present case is not in evidence and no pdnt 
has been or can be made upon any specific 
term in that order. When we come to section 
102 , wo find that it provides that “ where *‘an 
order is made under section 101 the particulars 


to be recorded shall bo specified in the order and 
may include, either without or in addition to 
other particulars, some or all of the following.” 
It will 1)3 seen, therefore, that it is for tho 
local Government by its order to specify what 
is to be included for the purposes of the Becord 
of Bights and it is not limited to the things 
which are mentioned in section 102. Moreover, 
tho Survey is to bo made and the Becord of 
Bights prepared in accordance with rules to bo 
made by tho Local Government. Now, the 
particular things mentioned in section 102 
not being exhaustive, it is pointed out that the 
general tenor of the language of section 102 
is directly applicable to entries affecting 
particular tenancies. The present entry 
comes nearest, at all events, to sub-olause {h) 
which is ” tho special conditions and incidents, 
if any, of tho tenancy.” The provisions of 
tho Bengal Tenancy Act as regards tho 
method of making and preparing the Beoords 
of Bights provide for the preliminary publica- 
tion of a draft. Tho Bevonue Officer is to 
publish the draft in tho prescribed manner, 
that is, in a manner to bo proscribed by rules. 
He is to consider any objections which may be 
made to any entry or to any omission there- 
from. After doing that, he is finally to frame 
tho Becord and to causo it to bo finally pub- 
lished in the proscribed manner and he may 
publish separate draft or final records for 
different local areas, estates, tenures of parts 
thereof. It is after that final publication that 
the presumption of ooireotness is attributed 
to the record by tho Statute. 

In the present case, for the Mouzah now in 
question, there is a khaiian of the following 
character. 'Fhere are really five matters dealt 
with as general matters applicable to the 
Mouzah as a whole. The first matter is irri- 
gation. As to this, there is a statement that 
ti)ere is no rule for irrigation but that the 
lands aro watered by rain. Then comes the 
question of trees. It is said that the raiyais 
have full right in trees grown by them. As to 
other trees, their rights are governed by 
their contracts. As to grazing, it is said that 
the raiyais have a right to pasture the 
cattle by custom or usage. Then, weights 
and measures states how many seers there 
are to a maund and so forth. Lastly, comes 
paragaraph 4a which is headed by some ver- 
nacular words which may be translated as 
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special stipulation or special rights, and, under 
that heading, is the statement which I have 
already referred to as the entry now in ques- 
tion. It appears that particular khatiam 
given to particular tenants in the Mouzah 
contain a reference by number to this general 
khatian. So that, in effect, what has happen- 
ed is that, instead of repeating in each tenant s 
khatian as regards this Mouzah tlie vairious 
stipulations or terms stated in Part II of the 
general khatian, the Revenue Officer has done 
the same thing by reference. He lias set forth 
once and in full the stipulations. He has 
not repeated them in each particular tenant's 
khatian. 

Now, it was not apparently contested in the 
Courts below nor I think until Mr. Sen came 
to reply that the purport and effect of the en- 
try now in question wore to state a custom of 
the Mouzah. Certain it is that the plaintiff 
thought that it stated a custom. It is quite 
clear that all the otlier items are statements 
of the tenant’s right and, speaking for myself, 
I cannot doubt that the entry now in question 
is, in substance, not merely a statement that 
the landlord of this Mouzah had in times 
past been kind enough to his tenants to 
make a remission but is, as in other entries, 
in the general khatian, statement, as it says, of 
a special right. I cannot, throfore, feel any 
doubt that this is an entry of a local custom 
and nothing short of it. 

So far as the presumption of correctness is 
concerned, I am of opinion that there is no 
ground for bolding that a statement as to the 
custom of a Mouzah is outside the purview of 
Chapter IX of the Bengal Tenany Act. On the 
contrary, I can imagine no more valuable part 
of a Record of Rights than the part wliich 
states the alleged customs. The provisions for 
publication, ‘for objections’, all apply. There 
can be no reason for implying a prohibition 
so far as regards the recording of such very 
necessary matters and, unless it was al- 
lowable in some way or another to deal 
with the matter of local custom, it may 
well be doubted whether the preparation 
of a Record of Rights would be worth the 
trouble and expense. As regards the manner 
in which they are to be recorded, I see no rea- 
ason to think that in the present case, the 
Record of Rights was in any wise contrary 
to the terms of the order under section 101 


or in any wise contrary to the rules made 
in this behalf by the local Government 
under clause (4) of section 101. It will be 
no doubt a matter for the local Govern- 
ment to consider vory carefully when it 
lays down in detail the scheme for pre- 
paring a Record of Rights whether entries 
made in the general khatian are or are nob 
sufficiently brought to the notice of the 
tenants or of the landlords in all oases by the 
provisions which the rules make in that 
behalf. In the i^rosent case, it appears 
*lhat a reference to blie general khatian 
was inserted in the individual khatian copies 
of which no doubt were, in due course, 
furnished to each of the tenant and to 
the landlord as required by the rules. That, 
however, is a matter over which the local 
Government by its rules has power of com- 
plete provision. There is nothing in the 
Act itself tiiat would entitle us bo lay down 
that the particular method as shown in this 
case is contary to the Statute or outside the 
purview of the same. It has been suggested 
that in such oases a person desirous of bring- 
ing a suit under section 106 to correct a state- 
ment of a general character might have to 
implead the whole of the neighbourhood and 
might be very much embarrassed. 1 fail to 
see in the caso of a tenant why it should 
not be sufficient for him to debate the 
mpttor with his own landlord, and I do not 
think that there is, in fact, any difficulty 
as indeed in the present ease the land- 
lord’s suit seems to show. However that 
may be, it is, in my opinion, not possible for 
us to lay down that a general khatian such 
as this is outside the scope of the Bengal 
Tenancy Act or outside tlie powers of the 
local Government to arrange for under their 
powers to make rules. In my opinion, there- 
fore, the learned Judge of the lower Appellate 
Court was quite right in commencing his 
study of this case by giving to that entry the 
presumption of correctness until it was proved 
by evidence to be incorrect. On this footing, 
I fail to see that the judgment under appeal 
can be successfully challenged at all. 

The present case is nob one in which it can 
be contended as a matter of law that the 
custom is unreasonable or is too vague. In 
my judgment, the custom is manifestly 
reasonable and is not too vague. 
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Ib was 8u^ga§b0(3 bo a«, howover, bhab we 
should go inbo bho findings of facb upon each 
fide wibh a view nob merely bo soe whebher bhe 
plaintiff in bhe end had rebubbed bhe correct- 
ness of bhe Record of Rights bub from a point 
of view much more favourable to the appel- 
lant. Ib is said that, after all, there has been 
evidence given on both sides and, when evid- 
ence had been given on both aides the mere 
question of onus is of no great importance. 
Now, that is a proposition which I confess to 
have met with more then once and, as we 
have been referred to bhe oases in which it is 
said to have been laid down, 1 would like to 
say a word or two about it. 

It is perfectly true that, in contested oases 
of fact, a great deal of time is constantly wast- 
ed in discussing mere propositions of law 
about the initial onus. In some oases of second 
appeals, that is almost the only way in which 
hostile findings of facb can be dislodged bub 
before Courts of fact it is very often a purely 
vain employment for bhe simple reason that 
the omcs shifts as each fact is brought to 
notice and it is generally wrong to select one 
particular fact arbitrarily and claim bhe bene- 
fit of the onus whereas, if other particular 
facts bad been selected, the onus might have 
been the other way, still the proposition that 
we are now invited to accept is not only much 
too broad but in result might have a very ex- 
traordinary effect. 

Now, bhe first case which seems to have 
stated the proposition is a case of the Privy 
Council {Kundal Lai v. Musavirnat Begumun- 
nissa) (1). In that case, the suit was 
bo enforce a mortgage- bond. The defence was 
that the bond had been paid off as appeared 
by endorsement on the back of the bond. The 
plaintiff replied that the endorsements were 
ficbitous and fraudulent and the question went 
to trial in that way. The learned trial judge 
who saw the witnesses came to the conclu* 
sion that the endorsements were forgeries. 
The High Court came to an opposite conclu- 
sion and bhe Privy Council said this : (it is a 
judgment delivered by Viscount Haldane.) 
“It is no doubt true that bhe initial burden 
of proof rests on the appellant in such a case 
as this both on general grounds and by rea- 

(1) 47 Ind. Cas. 337 ; ‘22 0. W. N. 037 : 8 L. W. 233 
(P. C.). 


son of the provisions of section 114 of tho 
Indian Evidence Act. Dub this burden is one 
which shifts easily as tho evidence is deve- 
loped and their Tjordships do not, after consi- 
dering facts which appear bo them to be 
sufficiently established in tho two suits, attach 
much importance to bhe question on whom 
the initial onus lay.” From that point of 
view, having come to bho conclusion that it 
was more probable that the bond had not 
been paid off, their Lordships restored the 
decision of bho trial judgo who had come to 
that finding. That is, it seems to me, a per- 
fectly justifiable and intelligible principle. In 
bhe case of f><ituratnam Aiyar v. V enkato/^.hela 
Gouwlan (2) decided by the Privy Council, tho 
judgment being delivered by Sir Ijawrenoe 
Jenkins, a comment was made upon a passage 
in tho High Court’s judgment. The plaintiff 
was a Pattadar and tho question was whebher 
certain tenants had a permanent right or not. 
The High Court said “We hold that the 
more fact of tho plaintiff being Pattadar does 
not entitle him to any presumption in his 
favour.” The Privy Council said : “ This 
proposib’on is open to tho construction 
that bhe burden lay on bhe piaitibiff not 
only to establish his title but also to negative 
tho defendant’s claim to permanency and if 
this is what was meant it was wrong. But 
tho sentence that immediately follows shows 
a truer perception of tho position. Tho learn- 
ed Judges there say : “ We also hold that 

even if that fact could be of any use to him the 
various circumstances proved unrebutted by 
anything in the plaintiff’s favour necessarily 
raise a presumption that the defendants have 
occupancy rights.” Sir Lawrence Jenkins 
went on to say : “ The controversy has passed 
the stage at which discussion as to the burden 
of proof was pertinent ; the relevant facts wore 
before bhe Court and all that remained for 
decision was what inference should be drawn 
from tiiem.” Tho case moat relied upon be- 
fore us was the decision of this Court in 
Jogemlra Nath Snha Ghoudhury v. Moharaja 
Jagadindra Nath Roy Clioudhury (3). There, 
bhe learned Judges, after referring to the two 

(2) 56 lad. Cas. 117; 43 :\r. 567 afc p. 56'J; (1920) 

W. N. 61; 27 'SI. 1.. T. 102; 11 b. W. 399; 38 'SL L. J. 
476; 22 Bom. I.. Tl. 57S; 18 A. Xu J. 707; 25 C. W. N. 
485; 47 I. A. 76 (l‘. C’.). 

(3) 67 1ml. 0a«. 170 , 3l C. L. J. 133. 
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oases which I have already dealt with, said 
this : ** Where, as in the present case, evidence 
has been adduced by each of the contestants in 
support of their respective oases and the rele- 
vant facts are before the Court, the question 
of burden of proof is immaterial and importance 
should not be attached to the question on whom 
the initial onus lay.** They went on to find 
that the Subordinate Judge had correctly held 
that the case for the defendant had been oom< 
pletely negatived by the evidence adduced on 
behalf of the plaintiff. Now, if that proposi- 
tion is to be laid down in such a manner as 
contended for in the present case, it is manifest 
that the intention of the legislature in enacting 
that theBecord of Bights should be presumed to 
be correct until it is proved by evidence 
to bo incorrect might bo entirely overthrown. 
The truth is that just as the law imposes a 
very heavy burden on a person who has to 
prove a custom —we have had a very careful 
and forcible exposition of the burden that is 
upon the person who has to prove the custom 
— so, when the burden is put upon the other 
person’s shoulders and the presumption is in 
favour of the custom, the litigant claiming the 
benefit of the custom a very valuable right 
indeed. It is the intention of the Bengal 
Tenancy Act in matters such as this, the Re- 
cord of Rights which is prepared with great 
care and publicity should bo attached to it, 
a great presumptive value. It cannot be 
denied that, if the plaintiff adduced evidence 
insufficient to rebut the presumption and the 
defendants led no evidence at all, the plaintiff 
must fail. Can it then be contended that, if 
the defendant goes further and adduces some 
evidences in support of the record of the benefit 
of the presumption is lost to the defendant and 
he is in a worse position than if ho had adduc- 
ed no evidence at all ? Plainly not. It seems 
to me, therefore, that the learned Judge of the 
lower Appellate Court handled this matter in 
a manner what was entirely warranted by the 
Bengal Tenancy Act. All the burden, heavy 
as it is, of proving the custom was by the 
record taken off the shoulders of the tenants. 
The landlord may show that the custom is 
unreasonable or vague and he may, by evi- 
dence show that, in fact, no such custom 
obtains. If that is the true form of the ques- 
tion, in my judgment, the learned Judge of the 
lower Appellate Court has dealt with it cor- 


rectly. For these reasons, it seems to me 
that the appeal fails and should be dismissed 
with costs —hearing fee 3 gold mohurs. 

Mukerji, J • — I entirely agree. 

S. A. 2309 of 1920. 

This appeal is not pressed. It is accordingly 
be dismissed with costs — hearing-fee two gold 
mohurs. 

z. V. Appeals dismissed. 


NAGPORE JUDICIAL 
COMMISSIONER’S COURT. 

First Civil Appeal No. 88 op 1922. 

November 26, 1923. 

Present : —Mr. Baker, O. J. C. and 
Mr. Hallifax, A, J. C. 

J AGB3H W AB —Defendant — Appellant 
versus 

PANDURAN6 -Plaintiff -Respondent. 

Evidence Act (/ oj 1873) s, we^Kstoppsl — Proposi- 
tion of law -Po8se88io7i acquired under dced^Titk 
whether can be repudiated— Hindu Law^Adoptim^ 
Daughter's 8on — HaluirasMra Brahmans of Nagpur, 

A repres^entatioi! of a propoaition of law cannot 
effect an estoppel under Peotion 115 of the Evidence 
Act. [p. 842, ool. l.j 

Oovind V. Ghandrahluigay 34 Ind. Cas. 675; 12, 
N. L. R. 100, followed. 

If a man obtains possession of property under a 
deed he cannot afterwards set up another title to the 
property against the deed, though the deed did not 
operate to pass the i property in question to him, and 
if he remains in possession of the property till twelve 
year.s have pji..ssed and the title of the true owner is 
oxtinguiah^, he eannot claim by possession an 
interest in the property dideront from that which he 
would have taken if the property had passed by the 
deed. [p. 842, ool. 2.] 

Rajah Venkata Narasimha Appa Rao v. Rajah 
Sumani Venkata Purushottama Jugganadha Oomla 
Rao, 8 M. L. J. 409: Dalton v. Fitzgerald (1897) 2 Ch. 
86 ; 66 h. J. Ch. 604 ; 76 L. T. 700 ; 45 W. R. 686, 
relied on. 
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A pdFRon who obtainfl posseRRion of oertain prop- 
erty m the adopted Ron of a deoeaRed perRon oannot, 
therefore, Rubsequently Ret up a title by adverse 
poRReRsion on the ground that his adoption was in- 
valid, and claim the property aa hia aelf-aoquisition. 
[p. 842, ool. 2.J 

Among the Maharaahtra Brahmin community of 
Nagpur, the prohibition of the Hindu Law against 
the adoption of a daughter's son or of a siater'a Ron 
haR been abolished by custom, [p- 814, ool. 1.] 

Parmanand v. Shiv Charan Da«, 59 Ind. Cas. 25C> ; 
2 L. 69; 21 P. L. B. 1921; 15 P. L. R. 1921; 3 L. L. J; 
82; Patel Vandravan Jekisan v. Patel Manilal Chant- 
kbit 16 Bom. 470; 8 Ind. Deo. (N.S.) 722, referred to. 

Appeal from the decree of the Additional 
District Judge, Nagpore, dated the 6th June 
1922, in Civil Suit No. 1 of 1920. 

Dr. H. S, Oour, for the Appellant. 

Messrs. 7. B. Pandit, B. B., and T7. B, Pur- 
anik, A, D, Mande, B, B B. Kinkhede, for 
Respondent No. 1, and Messrs. Tl^. H. DhnJye 
and K. A. Pole, for Respondent No. 3 and Mr. 
M. Oupta, for Respondent No. 6. 

JUDGMENT. —The appellant, Jageshwar 
Pant of Nagpur, commonly known as Auyaji, 
was sued along with others by Pandurang, 
the elder of his two sons, for partition of a 
third share in the property of the joint Hindu 
family of which they are members, and the 
plaintiff has been given a decree for a quarter 
share, as it was held that Jageshwar’s wife 
was also entitled to an equal share with the 
rest. Jageshwar Pant, who was the second 
son of Jaiwant Rao Bakshi, was taken in more 
or less informal adoption at his birth in 1874 
by his mother's father Tukaram Bhut, the 
complete ceremonies being performed after 
Tukaram 's death by his widow in 1881. The 
only defence to the claim was that the adop< 
tion was never made, and was invalid if it was 
made, so that Jageshwar Pant had been in 
wrongful possession of the whole property for 
over forty years, though he never knew or 
suspected it, and it must, therefore, be regard- 
ed as his self-acquired property. On his 
behalf the futility has at last been recognised 
of denying the fact and the validity, except in 
one respect, of his adoption as the son of 
Tukaram Pant, which has been accepted and 
recogpisod by himself and all the world since 
his birth in 1874 or, at any rate, since his 
formal adoption in 1881. The futility of the 
denial is emphasised by his describing himself 
I 0-106 


in his own petition of appeal as the son of 
Tukaram and using Tukaram’s surname of 
Bhut instead of his natural father’s which is 
Bakshi. 

The plea on which the appellant’s legal 
advisers relied mainly in the lower Court and 
almost entirely in this Court is that the adop- 
tion of a daughter’s son is invalid, being ex- 
pressly forbidden by the Hindu Law. As his 
first wife belonged to the same gotra as the 
Bakshi family, the necessary implication is 
that the union was incestuous and the plaint- 
iff is the bastard result of that incest. This 
appears to have been brought clearly to his 
notice, but he seems undeterred by the un- 
savouriness of the plea from allowing it to be 
pressed. It is, indeed, probable that Jageshwar 
Pant does not even now understand that that 
plea is being taken on his behalf. His deposi- 
tion as his own fifth witness is a welter of 
untruths so obvious and so grotesque as to 
suggest that there is at least some truth in 
the statement made by more than one witness 
that the father who begot him was a lunatic. 

It is almost impossible to find any 
sense or connected meaning in that deposition 
at all, but the gist of it seems to be this. He 
has been regarded as the adopted son of 
Tukaram Bhut from the day of his birth and 
is so regarded still, by himself and all the 
world. lie is now, however, prepared to take 
the speculative plea that ho is not the adopted 
son of Tukaram Bhut, not because ho thinks 
or even suspects that there is any truth in it 
but because, if that plea happened to succeed, 
he would get the whole of the property and 
his son would get none of it. Ho does not, for a 
moment, believe that he is not the adopted son 
of Tukaram Bhut, and his only reason for 
thinking the plea might, perhaps, succeed is 
that on one occasion, ten or twelve years ago, 
he was told that ho was notireally the adopted 
son of Tukaram Bhut. No details or reasons 
were given to him, and at first ho could not 
remember who it was that told him this, 
though later he appears to have said it was 
his real mother Jhingu Bai. All this seems to 
refer to the fact of his adoption. He appa- 
rently admits that the matter of the invalidity 
of the adoption of a daughter’s son never 
entered his head till it was suggested to him 
by his pleader as a good defence to this suit. 
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He only mentions the matter once in his 
deposition, in answer to a question in oross- 
examination and it is harder to get any sense 
out of that answer than out of the rest of his 
deposition, so that it does not seem to have 
remained in his head very firmly or very long. 

Insistence on such a plea as that on 
which his case now rests is, however, a matter 
of taste, with which we are not concerned, nor 
need we consider the morality of the position 
Jageshwar Pant has chosen to take up in con- 
testing the validity of his adoption at all ; we 
have to examine its legality only. The remarks 
in the judgment of the lower Court on the 
motives that led him to take such a line of de- 
fence and the weakness of his own personality 
and the strength and unscrupulousness of that 
of his instigator are outside the case. As long 
as the moral sense of the community does not 
reprobate the taking of such a plea, as it does 
in most civilised countries of the world, stric- 
tures in judgments of the Courts will never 
prevent their being taken. The function of 
the Courts is to examine them as cold ques- 
tions of law. 

There appears to be nothing in the case 
that would legally estop the appellant from 
taking the plea of the invalidity of his own 
adoption. The representation made was not 
of a fact but of a proposition of law, 
and it was held by a Bench of this Court 
in Govind v. Mt, Ghandrabhaga (1), that 
such a representation cannot effect any estop- 
pel under section 115 of the Evidence 
Act. In that case the person who had made 
an adoption was allowed to plead and prove 
its legal invalidity against the person adopted. 
But, anyhow, it could not be said that the 
plaintiff in this case was damnified or induced 
to make any change in his position by being 
told untruly that the adoption of his father by 
Tukaram Pant's widow, made long before he 
was born, was not legally invalid. 

There is no question of estoppel, but 
there is a question of adverse possession, of 
which one side only has been considered, and 
that not correctly. It seems to have been 
assumed that if Jageshwar Pant’s adoption 
could be proved to have been invalid, he must 
be regarded as having been in possession of all 
the property of Tukaram Pant on his own 

(1) Zi Ind. Gas. 675 ; 12 N. L. R. 100. 


account, as a trespasser and not as the son of 
Tukaram Pant, from the date of the invalid 
adoption. But it is beyond question that he 
went into possession of that property as the 
adopted son of Tukaram Pant, and held it in 
that capacity alone till after the institution of 
this suit, and indeed the net result of his con- 
tradictory pleadings and deposition seems to be 
that he regards himself as holding it in that 
capacity still. 

In Dalton v. Fitzgerald (2) cited by the 
Madras High Court in A^pa Boo v. Gopala 
Bao (3) Lopes, L. J., said : ‘ If a man obtains 
possession of land claiming under a deed or Will, 
he cannot, afterwards, sot up another title to the 
land against the Will or deed though it did not 
operate to pass the land in question, and if he 
remain in possession till 12 years have elapsed 
and the title of the testator’s heir is extin- 
guished, he cannot claim by possession an 
interest in the property different from that 
which he would have taken if the property 
had passed by the Will or deed.” i^imilarly, in 
this case Jageshwar Pant cannot claim to have 
acquired, merely by possession, an interest in 
the property of Tukaram Pant different from 
that which ho would have taken if the prop- 
erty had rightly passed to him as the son and 
heir of Tukaram Pant. 

But there is another side to this matter 
of adverse possession which has not boon 
considered at all. The plaintiff Pandurang 
at his birth admittedly came into actual 
joint possession with his father of an undivid- 
ed half share in the whole of the property. 
That was reduced to a third share on the birth 
of his half-brother, but he claims no more 
than that now. Of that third share he has 
been in possession since his birth, a great deal 
more than twelve years ago, along with his 
father, and later his half brother also, but in 
derogation of their title to possess the whole, 
that is to say, adversely to them. Even, there- 
fore, if the property could be regarded as the 
self-acquired property of Jageshwar Pant, the 
plaintiff would still have been in adverse poss- 
ession as a tenant-in common of an undivided 
third share in the property for more than the 
statutory period, and he is entitled to claim 
partition of that share. 

(2) (1827) 2 Oh. 86 at p. 93 ; 66 L. J. Oh. m ; 76 
L. J. 700 ; 45 W. ll. 685. 

(3) 18 M. L. J. 402. 
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The appeal musb, therefore, fail whether 
the adoption was valid or not. In view, how- 
ever, of a possible further appeal it is neces- 
sary to record a hnding on that paint also. 
Jageshwar Pant’s real mother was Jhingu Bai, 
the daughter of Tukaram Pant, and the adop- 
tion of a daughter’s son is expressly forbidden 
by theiMitakshara, It lay, therefore, with the 
plaintiff, who asserted the validity of this 
prhna facie invalid adoption, to prove the exist- 
ence of a local custom in derogation of the 
Hindu Law as laid down in the texts. The 
locality of the custom he alleges does not seem 
to extend beyond the City of Nagpur, though 
it would be sufficient for him to prove that it 
existed is even a smaller area. 

In Parma Nand v. Shiv Charan Das 
(4) 8hadi Lai, 0. J., a Hindu Judge, in reference 
bo the validity of an exactly similar adoption 
in the Khairi caste of Amritsar, said there was 
** no doubt that the force of the doctrine of 
the Hindu Law prohibiting the adoption of a 
daughter’s son has been considerably weaken- 
ed.*’ The weakening of the prohibition was, 
in that case, regarded as sufficient to justify 
the Court in holding the alleged custom to be 
established, in the absence of all evidence to 
the contrary, by six proved instances, all of 
which were apparently modern as three of 
them were proved by the persons adopted and 
the other throe by the persons who made the 
adoptions. 

Of the instances of the adoption of a dau- 
ghter’s son which have been proved hero, one 
is of course that of Jagesbwar Pant himself, 
and that is really sufficient of itself, for the 
purposes of this case at least, to prove the ex- 
istence of the custom among the Maharashtra 
Brahmans of Nagpur. One of the very few 
things that do emerge clearly from his deposi- 
tion is that he himself and all the Maharash- 
tra Brahmans, with full knowledge of the 
facts, have accepted from his birth and still 
accept his adoption by his mother’s father as 
valid. That is an admission that the cons- 
cience of the members of the community had 
come to regard such an adoption as permissble 
by custom in spite of the prohibition in the 
Hindu Law, which is mentioned as the standard 
proof required in such cases by Sargent, 0. 

(4) 5U Ind. Gas. 256 ; 2 L. 6'J ; 21 T. L. R. 1921 ; 
15 P. W. R. 1921 ; 3 L. L. J. 82. 


J., in Patel Vandravan Jeikiean v. Patel Mani- 
lal Chunilal (5). 

The acceptance of the custom as good 
law by the conscience of the whole community 
is, however, very fully proved without any ad- 
mission by Jagesbwar Pant himself. Seven- 
teen witnesses on both sides, in addition to 
Jagesbwar Pant, speak of the matter. They 
are all either representatives of the lead- 
ing families of Nagpur, including the Bhut and 
Bakshi families, or persons who are authorities 
on the personal and customary law of this 
community. Five of them were present at the 
formal adoption in 1881, From the state- 
ments of all of them it is abundantly clear 
that the adoption of the daughter’s son was 
made advisedly, with full knowledge that the 
legality of such an adoption bad been question- 
ed but with the conviction existing in the 
minds of the whole community that it was 
legal. The same question had been much dis- 
cussed between 1874 and 1877, that is, between 
the actual adoption of Jagesbwar Pant at his 
birth and the formal performance of the 
ceremonies, in connection with a* suit 
instituted to set aside the adoption of a 
sister’s son in the Munshi family. That suit 
ended in a judgment of this Court in 1877 in 
which the learned Judicial Commissioner held 
that the adoption was not invalid, relying 
mainly on the unanimous opinion of certain 
8hastris of Nagpur who stated that it was 
permitted by the texts by which their com- 
munity is governed. 

Further, not only was the adoption 
regarded as legalised by custom when it was 
made, but with a few others of the same sort, 
it has also been treated as perfectly legal 
ever since, though the real relationship of the 
parties to all of them and the original prohibi- 
tion of the Hindu Law were matters of 
common knowledge. The most striking in- 
stance of this is in the fact that Jagesbwar 
Pant was allowed to marry the niece and 
foster child of one of the most respected 
inhabitants of Nagpur, ordinarily known as 
Doctor Daji Saheb (P. W. 13), a Rao Bahadur 
and an Honorary Magistrate, who is of the 
same Qoira as the Bakshi family. If there had 
been any doubt whatever about the validity 
of the adoption, the marriage would never 

(5) 16 B. 170 , 8 Ind. Deo. (N. S.) 722, 
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have been permitted, as, if Jageshwar Pant 
were still a Bakshi, the union would have been 
incestuous. 

It was not really necessary to support 
this proof of custom by further instances 
specially after the existence of the custom had 
been admitted by the defendant, though it 
was denied for him Those instances that 
have been proved may, however, be shortly 
discussed. The conscience of the com- 
munity was fully awake to the matter 
after the Munshi case, and the adoptions 
that are proved to have been made and 
to have been accepted as valid are among 
families of considerable standing, so that it 
cannot be said that they were accepted in 
ignorance either of the point of law involved or 
of the relationship of the parties to each 
adoption. Anand Bao Eaptan (P. W. 3) was 
adopted in 1873 or 1874 at the age of five by 
his mother’s father. Chintaman Bao Diwale, 
(P. W. 6) a Pleader, adopted the son of his 
brother’s daughter, which is very nearly the 
same thing. The adoption in the Munshi 
family, which was made in 1868, was appa- 
rently of a sister’s son and Narayan Bao 
Wadabhat (P. W. 15) also says he himself 
was adopted by his mother’s brother, though 
he may have used the word brother loosely for 
first cousin. These well known instances 
further strengthen the finding at which we have 
already arrived, that among the Maharashtra 
Brahman community of Nagpur the prohibi- 
tion of the Hindu Law of the adoption of a 
daughter’s son or of a sister’s son has been 
abolished by custom. 

The appeal of Jageshwar Pant will 
accordingly be dismissed and he will be order- 
ed to pay all the costs incurred by the res- 
pondent Pandurang. Two of the other res- 
pondents were separately represented, but 
that was in support of their own appeals 
against parts of the decree and they also sup- 
ported this appeal. They will| therefore, pay 
their own costs as respondents here. The 
value of the relief claimed in appeal is wrongly 
stated to be Bs. 24,029-8-0. That is the 
value of the third share in the property 
originally claimed by Pandurang. But the 
decree allots him only a quarter share worth 
Bs. 18,022-2-0, and in his appeal Jagesh- 
war Pant is claiming three-quarter shares, 
that is, property worth Bs. 64,066-6-0. The 


pleader’s fee entered in the schedule of costs 
will accordingly be calculated on that sum. 
The plaintiff Pandurang put in a cross-objec- 
tion claiming a third share in the property in 
place of the quarter share given to him. This 
was not mentioned in argument nor does 
there appear to be anything that could be 
said in support of it. It must be taken to 
have been abandoned and the respondent 
Pandurang will pay the costs incurred in 
connection with it. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 389 of 1922. 
June 25, 1923. 

Present : — Mr. Justice By ves. 

Balm NABAIN DAS— Plaintiff - 
Appellant 
versus 

BEHABI KAHAB -Defendant— 
Bespondent. 

Easements Act (F o/ 1883), s. Ib^^Easeme^it over 
land belonging to Oovemvient-- Period of user ^Ease- 
ment whether can be acquired against occupier. 

An eas^epaent a right which aitaoho^ to one piece 
of land or building over another piece of laud, and a 
person cannot have an oasement over a piece of land 
agaiuBt one person and not against another, [p. 846, 
col. 1.] 

When a person claims an easement over land 
which belongs to the Government, he must prove user 
of the kind mentioned in section 15 of the Easements 
Act for a period of at least 62 years. If he fails to 
establish an easement over the land, he cannot estab- 
lish an easement against a person who is merely in 
occupation of that land, by proving user for a lessor 
period, w., twenty years, [p. 846, col. l.J 

Second Appeal against the decree of the 
Second Additional District Judge of Gorakhpur, 
dated the 22nd December, 1921. 

Mr. £. N, Malaviya^ for the Appellant. 

Mr. A. Sawyal, for the Bespondent. 

JUDGMENT: — The suit out of which 
this appeal arises was brought by Babu 
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Narain Das against three defendants (1) 
Behari Kahar, (2) the Munioipal Board of 
Qorakbpur, and (3) the Secretary of State. 
The plaintiff was the owner of a house or ad- 
joining houses lying to the south and west of 
two triangular pieces of land lying between 
the northern and eastern walls of his house or 
houses and the street, painted pink in the cnap 
forming part of the decree of the trial Court. 
The land in question was nazul, that is to say, 
belonged to Government and that is why the 
Secretary of State was made a party. It 
had been handed over to the Municipal Board 
by Government for management and the Muni- 
cipal Board had leased it to Behari Kahar on the 
23rd of January 1918 for a period of 30 years 
for building purposes. The plaintiff came into 
Court on the allegation that Behari Kahar 
had made certain constructions on the nor- 
thern portion of this land which interfered 
with his right of easement both of access and 
of light over that portion of the land, and 
with regard to the eastern portion, ho allogd 
that Behari Kahar intended to build on that 
portion in such a way as to interfere with 
his easements of access and light and air on 
that side also and he, therefore, prayed that 
the buildings on the northern side be removed 
and that a perpetual injunction be issued 
restraining the defendants from building on 
the eastern side in a way which miglit inter- 
fere with plaintiff’s easements. 

The trial Court decreed the suit against 
all the three defendants. All three defendants 
appealed and their appeals were decided by 
one judgment and all were decreed. The plaint- 
iff comes here in second appeal only against 
the decree of the lower Appellate Court so far 
as it set aside his suit against Behari Kahar. 
The Court below held that, in order to prove 
bis case it was necessary for the plaintiff to 
prove that he had enjoyed the easements 
which he claimed for a period of 62 years, and 
it came to the conclusion that so far as the 
piece of land on the north was concerned it 
was not proved that that part of the house had 
been in existence for anything like 60 years. 
The learned Judge seems to have been of 
opinion that that portion of the plaintiff’s 
bouse could have been in existence for pro- 
bably about 20 years. With regard to the 
eastern side of the house the lower Appellate 
Court has held that that was in existence pro- 
bably for over 60 years. 


Having como to the conclusion that the 
northern portion of the plaintiff’s houses, 
that is to say tlie junglas or barred windows 
and that j)hatak or gate and darwaza 
or door had not been in existence for 
anything like 60 years and, that being so, 
the plaintiff had failed to establish the ease- 
ments which ho claimed over that portion of 
the land in dispute, because that land admit- 
tedly belong to Government and, therefore, 
under section 16 of the Indian Easements 
Act the idaintiff must prove uninterrupted 
user for at least 62 years, and for this 
reason it hold that the plaintiff’s suit must 
fail ; with regard to the eastern portion of the 
land in dispute the Court held that although 
the plaintiff had established the easements 
which he claimed it was premature to ask 
the Court to issue an injunction because al- 
though there was every probability that Behari 
Kahar would build on that land there was 
nothing to show that ho would build in such 
a way as to interfere with the rights of the 
plaintiff and, therefore, the Court dismissed this 
portion of the suit also, merely warning Behari 
Kahar that if he did build on this eastern 
portion in any way so as to interfere with 
the plaintiff’s easements he would have to 
bear the consequences. Incidentally, the learn- 
ed Judge, who inspected the premises, 
came to the conclusion that the plaintiff 
had a means of ingress an egress through 
a door on the west side of the house and that 
so long as the defendant Behari did nothing 
to encroach on the plaintiff’s convenient 
means of approach to this door, the 
plaintiff could claim nothing more. Ho, 
therefore, added in his judgment a note to the 
effect that the defendant should do nothing 
that would interfere with the land imme- 
diately in front of this door. This however, 
was not included in the decree which formally 
sot aside the decree of the trial Court and 
dismissed the suit. The plaintiff comes here 
in second appeal and urges three points. The 
first is that the limitation applicable was 
20 years and not 62 years. Counsel on 
bis behalf has quoted three oases, Jagadtndra 
Nath Boy v. Hemanta Kuman Debi (l), 
Pullanappally Sankaran Nambudri v. Vittil 

(l) ‘3J 0. 1‘2 ) (P. a); 31 1. A. ‘203 ; 8 C. W. N. SO’J ; 
6 Bom. L. B. 766 ; 1 A. L. J. 585 ; 8 fciar. P. G. J. 
638. 
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Thalakat Muhamod (2), and Kutha Perumal 
Bajali v. The Secretary of State for India (3). 
In my opinion none of these cases is applicable 
to the present case. They have nothing 
whatever to do with the question of easements. 
The laud over which the plaintiff claims his 
easements undoubtedly belongs to Govern- 
ment and, therefore, in order to establish his 
right of easement he must prove user of the 
kind mentioned in section 15 of the Act for a 
period of at least 62 years. If he fails to 
establish an easement over that land it seems 
to me that he cannot establish easement 
against a person who is merely in occupation 
of that land, for a less period. An easement is 
a right which attaches to one piece of land or 
building over another piece of land and you 
cannot have an easement in my opinion over 
a piece of land against A and not against B. 
It seems to me that on this point 
the Court below was right, and if that is so 
then the finding of fact that the windows and 
doors and gates on the north side have 
not been in existence for anything like 60 
years concludes that portion of the case. 

Next, it is urged that on the finding of the 
Court below that the plaintiff has established 
60 years user over the land on the east the 
injunction should have been granted. Here 
again I think the Court below was right. It 
was within its discretion to grant an injunc- 
tion or not. It clearly told the defendant 
Behari that he must not build on this portion 
of the land so as to obstruct any of the 
easements which the plaintiff bad acquired, 
and practically told the defendant that if he 
did so it would be at bis peril. I am not 
prepared to say that the Court was wrong in 
not granting this injunction. The third point 
is that the Court should not have said any- 
thing about the door on the west side of the 
plaintiff’s house. This ground is raised in the 
second paragraph of the memorandum of 
appeal to this Court. I agree to this extent 
that it was unnecessary for the Court to have 
said anything about it. 

The Court has only done so in order to tell 
the parties clearly what in its opinion were 
their rights. This portion of the judgment is 
not incorporated in the decree and really 
amounts to nothing more than an expression 

(2) 28. M. 505 ; 15 M. L. J. 4l6. 

(S) to M. 245 ; 17 M. Lu J. 174. 


of opinion. The only way in which I could 
interfere with it would be, I presume, to order 
that particular sentence to be expunged from 
the judgment. In my opinion the appeal 
fails and is dismissed with costs. 

z. K. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Original Civil Suit No. 955 op 1921. 

January 8, 1924. 

Present Mr. Aston, A. J. C. 

FIRM OF JFiSSARAM BHAGWANDAS- 
Plaintiffs 

versus 

RATANCHAND FATCIICIJAND— 
Defendant. 

Principal and Agents Suit for account -^Right of 
agent to sue for account-^ Amcf\A.mcnt of plaint^ power 
of Court to grant. 

Before beiug oatiblod to au order for au acoouut the 
plaintiff .^ati^fy the Coart that the defendant ia 
an aoooanting paity. [p. 848, ool. 1.] 

Raahu Nathv, Ganapathi, ‘27 A 371 ; A. W. N. 
(l'J05) 3, relied upon. 

An agent cannot maintain a ^uit against hifi priu- 
oipal for an account unle^^ he make^ out a Hpeoial 
oase, e g. , where the account between him and his 
principal id of a complicaced nature, [p. 847, ool. 2.] 

Rajhunath v. Oanpatji, 27 A. 374, Padwick v. Stan- 
ley 'J Ran. 627, Padwick v. Hurst, 23 L. J. Oh. 657, 
JIaringtwi v. Churchward , 29 L, J. Ch.' 521 and Smith 
V. Leveaux, 2 De. G. J. and S. I., relied upon. 

Harinath Rai v. Krishna Kumar Bakshi, I. L. 
R. 14 Cal. 147 P. C., distinguished. 

The Court had juriadiotion to allow an amendment 
when apeoial ciroumatanoed exiat even though the 
effect of the amendment will be to take away from a 
defendant, a legal right which has accrued to him by 
lapae of time. [p. 818, ool. 2.J 

Oharandas v. Amirkhan, 25 C. W. N. 280, fol- 
lowed. 

Mr. Kodumal Lekhraj, for fehe PlaintiffB. 
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Mr. Khanchand Onpaldas, for the Defen- 
dant. 

JUDGMENT. — This is a suit filed by the 
plaintiffs for taking accounts. The plaintiffs 
are agents who did brokerage work for the 
defendant and the latter contends that the 
plaintiffs as brokers have no right to claim an 
account being taken. The following issues 
are, therefore, by consent tried as preliminary 
issues 

1. Have the plaintiffs a right to claim an 
account from the defendant ? 

3. Is the suit as framed maintainable ? 

There wore two classes of oases in which an 
action of account lay at common law. Such 
an action could bo brought against persons 
who though not trustees stoal in a sort of 
fiduciary relationship, c.j;., bailiffs and receivers. 
Again, a person naming himself a merchant 
might bring the action against another naming 
him as a merchant (see SnolTs Principles of 
Equity, 18 Ed., p. 492). The right was extend- 
ed by statute law so as to enable a joint tenant 
or tenant in common to obtain an account 
against another who had received more than 
his share of the rents and profits. In addition 
to this common law and statutory right the 
Court of Chancery had jurisdiction to order an 
account in aid of an equitalde right as whore 
a cestue que trust wanted an account from his 
trustee, or a mortgagor from his mortgagee, 
or a remainder man from a tenant for life. 
The Court of Chancery also ordered an account 
in aid of a legal right, c, (/., when a principal 
wished to have an account from his agent, or 
the owner of a patent from the infringer. 
Equity also ordered an account when there 
were mutual accounts between the plaintiff 
and the defendant or where there were cir- 
cumstances of special complication. But an 
agent could not as a rule obtain an account 
against his principal, for an agent has usually 
all the knowledge requisite to support his 
rights and requires no discovery and reposes 
no special confidence in his principal. Padwhck 
V, Stanley (i). See also Bowstead on Agency 
6th Ed., p. 268 ; where it is pointed out that 
where the accounts between a principal and 
agent are of so complicated a nature that they 
cannot be satisfactorily disposed of in an action 
at law the agent has a right to have an 

(1) (1862) 9 Hare 627 ; 16 Jur. 586 ; 68 E. R. 664. 


account taken in a Court of Equity. Padwick 
V. Hurst (2), but that it does not follow mere- 
ly because the principal has such a right that 
the agent has a similar right Padwick v. Stan- 
ley (1). See also Storey on Equity, 3rd Ed., 
p. 190, where it is observed that an agent could 
not maintain a suit in Equity against his prin- 
cipal for an account unless ho made out a 
special case. Horimjton v. Churchward (3), 
Smith V. Liveaux (4). 

Under section 213 of the Indian Contract 
Act an agent is bound to render proper accounts 
to his principal on demand. Mr. Kodumal 
was unaide to mention any section imposing a 
corresponding obligation to account on a prin- 
cipal. Ho could only refer to the general 
right of the agent to be indemnified by the 
principal and to the agent’s right under sec- 
tion 219 to detain moneys on account of 
goods sold. 

Mr. Kodumal relied on a passage in Hals- 
bury’s Laws of England ( Vol. 1, p. 200) to the 
effect that an agent has a right to have an 
account taken and that unless the accounts are 
of a complicated nature they will be taken in 
an ordinary action in the Kings' Bench Divi- 
sion, but the cases cited in support of this prin- 
ciple viz., Padwick Y. Hurst (2), and Haring- 
tim V. Churchward (3), have already been 
referred to. The passage cannot in my opin- 
ion bo interpreted as meaning that an agent 
has always a right, whether special circum- 
stances exist or not, to claim an account against 
his principal. Eeliance w^as also placed by 
Mr. Kodumal on a decision of the Privy Council 
in the case of Harinath liai v. Ki tshiuikumar 
Bakshi (5). But in that case it was the princi- 
pal who was suing his agent and Lord Hob- 
houso pointed out that the suit was essentially 
one for account that nothing could prevent the 
defendant in a suit framed like that from claim- 
ing the benefit of an account if in his favour 
just as the plaintiff claimed it if a larger sum 
than he specified should be found due to 

(‘2) (1851) 23 L. J. Ch. 657 ; 18 Bean. 575 ; 18 Jur. 
763 : 101 U. U. (530 ; 52 E. H. 224. 

(3) (18G0) 2 .) L. J. (Jh. 521 ; 6 Jur. (X.S.) 576 ; 8 W. 
H. 302 ; 121 H. 11. 323. 

(1) (1863) 2 (1. J. & S. 33 L. J. Ch. 167; 0 Jur. (N.S. 
Do.) 1140. 9 L. T. (N. S.) 3l3; 12 W. R. 31; 130 R. R. 
46. S. R. 274. 

(5) 14 0. 147 ; 13 I. A. 123 ; 10 Ind. Jur. 475 ; 4 
Sar P. G. J. 751 ; 7 Ind. Deo. (N.S.) 98. (P. a) 
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him. There appears bo me nothing in this deci- 
sion to indicate that a principal is an account- 
ing party to his agent or that the law relat- 
ing to the rights and obligations of principals 
and agents has not been correctly stated by 
Snell and Bowstead and Storey in the passages 
to which I have referred. 

Before being entitled to an order for an ac- 
count the plaintiff in my opinion must satisfy 
the Court that the defendant is an accounting 
party. See Bajhtinath v. Ganpati (6). 

This the plaintiffs have entirely failed to 
do. The present claim has evidently has 
made in order to save the plaintiff^s a certain 
amount of trouble and enable them to pay 
a somewhat lower Court-fee. Bhagwandas 
Jessaram, a partner in the plaintiff’s hrm, 
stated that it was necessary to have an ac- 
count because brokerage was calculated on the 
actual • number of pieces in the cases and that 
there was no other reason. In cross-examina- 
tion, however, he admitted that brokerage was 
sometimes calculated on the average number 
of pieces in a bale and not on the actual num- 
ber of pieces. He had great difficulty in point- 
ing out one or’ two instances in his book show- 
ing brokerage was calculated on actuals and 
not on averages. His witness, Tarachand Tir- 
das, stated that the average is always taken. 
Another witness Naraindas Mohandas also 
stated that brokers are paid on averages 
but that merchants are bound to pay on actual 
figures if the broker demands it, hut that the 
difference is generally insignificant. Menghraj 
Tarachand, a 3rd witness, stated brokerage is 
calculated on the average according to the 
piece goods imported. Lacbiram Murlidhar 
also stated that brokerage is calculated on 
averages. Somnath Mlthomal, another witness, 
admitted that he had filed a suit against the 
defendant for brokerage on an account pre- 
pared by him. 

Ittis clear from the evidence of the witnesses 
that the brokers could get information about 
goods which were sent and did not arrive 
without obtaining an account from the princi- 
pals. Plaintiff admitted there was no difficulty 
about exchange and that the only reason why 
he could not mention the exact amount due 
was that he did not know the actual number 
of pieces. In addition to the claim made by 

(S) 27 A.274 ; A W, N. (1905) 3. 


nearly every one of plaintiff’s witnesses that 
brokerage is paid on averages there is also 
evidence of defendants’ manager to that 
effect and since filing the suit, plaintiffs 
have applied for leave to amend the plaint 
with a view to suing for the specific sum of 
Rs. 3,022-1-3. 

In my opinion plaintiff has entirely failed to 
prove that defendant is an accounting party 
or that any special circumstances exist mak- 
ing it necessary to order an account to be 
taken. 

My finding on both issues 1 and 3 is in the 
negative Plaintiff to pay defendants’ costs. 
Costs of trying these issues. 

With regard to plaintiff’s application under 
O. VI, r. 17, Civil Procedure Code 
what the plaintiffs really wanted it seems 
to mo was their brokerage and I do 
not think it is just that their claim 
should be defeated on the technical ground 
that, instead of claiming a specific sum, they 
sued for an account. I am of opinion that 
the plaintiffs have been badly advised and 
that the Court should allow the amendment 
in the special circumstances of the case, subject 
to the plaintiffs paying the requisite Court-fee 
and the defendants’ costs up to date. The case 
of Charan Das v. Amir Khan(l) shows that 
the Court has jurisdiction to allow an amend- 
ment when special circumstances exist even 
though the effect of the amendment will be to 
take away from a defendant a legal right 
which has accrued to iiim by lapse of time. 

I, therefore, allow the application. Plaintiffs 
however to pay defendants’ costs up to date 
and to pay the requisite Court-fee within 7 
days. 

p. B. A. Application allowed, 

S. D. 

(7) Ind. Cas. GOC; 25 0. W. N. 280 ; 39 M. L. J. 
195 : 28 M. L. J. 149 ; 2 N. P. L. R (P. C.) 124 ; 18 
A. L. J. 1005 ; 22 Bom. L. B. 1370 ; 47 I. A. 266 ; 13 
L. W. 49 : 3 P. W. B. 1921 ; 48 G. 110 (P. G.). 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1161 of 1923. 

Ootober 31, 1923. 

Present Mr. Justice Sulaiman. 

PIYARB LAL—Plaintiff— Appellant 
verms 

BED RAM — Defendant — Respondent. 

Limitation Act (IX o] 1908) Sch. /, Arts. 120, 
li^^Landlord and tenant-~^Ocoii^noy tenant, construc- 
tions erected by, without permission of landlord— -Suit 
for demolition and injunction — Limitation* 

A nuib by a laudlord agaiaat hiii oooupanoy tenant 
for the demolition of certain oon»truotionfl built by 
the latter on hii^ oooupanoy land-^ without the permiii- 
aiou of the former and for an injunotion, L governed 
either by Article 32 or by Article 120 and not by Arti- 
cle 144 of Schedule I to the Limitation Act. 

Lack Ram Rao v. Jangi Ram, 12 Ind. Oaa. 108 ; 
8 A. L. J. 914, followed. 

Second appeal against the decree of the 
Subordinate Judge of Bulandshahr, dated the 
9th of March 1923. 

Mr. St. C. Thompson, for the Appellant. 

JUDGMENT. —■This is a plaintiff s appeal 
arising out of a suit for demolition of certain 
constructions and for an injunction. The 
plaintiff’s case, as sot forth in the plaint, was 
that the defendant had on his occupancy lands 
built these constructions without his permis- 
sion some five years before the suit. The defend- 
ant pleaded that these constructions were not 
new but had existed for some 40 years When 
the case came on for hearing the plaintiff in his 
evidence stated that these constructions had 
been built some six or seven years before. On 
the other hand, the defendant’s evidence was 
that they had been built some 16 years before. 
The Court of first instance in its finding on issue 
No. 3 came to the conclusion that these con- 
structions were within six years of the institu- 
tionof the suit. It held that the Article applica- 
ble was Article 120 and, therefore, overruled 
the plea of limitation raised by the defendant. 

On appeal by the defendant the lower Ap- 
pellate Court has, it appears to me, come to a 
quite different finding on the facts. It was not 
impressed by the plaintiff’s vague statement 
that the houses were built six or seven years 
I 0-107 


ago and there being no other satisfactory evid- 
ence to corroborate it, it came to the conclusion 
that the plaintiff had failed to prove that these 
constructions were made within six years of 
the suit. By implication it has inferred 
that these constructions must have been made 
more than six years before the suit. On this 
finding it dismissed the suit holding that it 
was barred by time. 

On appeal the only point taken is that 
the claim is not barred by time. The learned 
Counsel who apears for the appellant argues 
that the Article 120 is not applicable but that 
Article 144 is applicable. He has cited no 
other Article except Article 144. It is mani- 
fest that Article 144 can in no sense be appli- 
cable. The houses were built on defendant’s 
occupancy lands. The plaintiff does not 
allege in his plaint that he had actual posses- 
sion of the lands and has ever lost posses- 
sion. It is not a suit for possession at all. 
The landlord has not tried to avail himself of 
his right to eject under section 57 (Jb) of the 
Tenancv Act. Under the circumstances. 
Article 144 can have no application whatever. 
If the defendant has by building the houses 
on the occupancy lands perverted the pro- 
perty to a purpose other than that for which 
be has a right to use, then the claims falls 
within Article 32 of the Limitation Act and is 
governed by only two years’ rule of limitation. 
In any event, Article 120 only applies both as 
regards the relief for demolition of construc- 
tions and for an injunction. I take the finding 
of the lower Appellate Court to be that the 
cause of action accrued in favour of the plaint- 
iff more than six years previous to the suit. 
The claim is, therefore, on that finding barred 
by time. I am supported in this view by the 
rule of law laid down in the case of Lack 
Bam Eao v. Jangi Bai (1). The appeal has no 
force and I dismiss it. 

z. K. Appeal dismissed , 

(1) 12 Ind. Gas. 108 ; 3 A. L. J, 914. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civid Appeal No. 73 of 1922. 
Novembor 7, 1923. 

Present : — ^Mr. Wazir Hasan, A. J. C., 
and Mr. Neave, A. J. C. 

DWAEKA PEASAD and others - 
Plaintiffs— Appellants 

versus, 

NA3IR AHMED AND others— 
Defendants— Respondents. 

Traiisjcr of Property Act (IV of 1883), s, 48— Fa/sc 
representation by transfcr^Estoppel-^ Mortgage by wn- 
autJu)rised pcrson^Subseqtunt acquisition of interest^ 
Interest whether can be wade subject of mortgage— 
Pardah na^hia lady—Jlusband, position of— Good faith 
-^Burden of proof —Evidence Act {I of 1373), a. 111.* 

la falling under a. 43 of the Traa^iferof Prop- 
erty Aob the estoppel re^t^ on the repre'^entation 
made by a tran’^feror that he ** authorised to trans- 
fer,” which representation •subsequently turns out to 
be erroneous. Bub when the truth of the matter U 
known to both parties then can be no estoppel, 
[p. 851, col, 2.] 

Mohari Bibee v. Dharmadas OhosOi 30 C. 53.) ; 30 1. 
A. 114 ; 7 C. W N. 441 ; 5 Bom. L. K. 421 ; 8 Sar: P. 
C. J. 374 (P. C.), followed. 

Where a person having no title to the land purports 
to mortgage it to one who is fully aware of the ab- 
sence of title in the mortgage, and the latter subse- 
quently acquires an interest in the same property by 
inheritance, such interest cannot be made the subject 
of mortgage under a. 43 of the 'J’ransfer of Property 
Act. [p. 851, ool. 2.] 

In re Bridgewaters Setileynent: Partridge v. (Yard 
(PJIO) 2 Ch. 342 ; 70 L. J Ch. 746 ; 103 L. T. 421, 
distinguished. 

Estoppel is a rule of equity and cannot apply to va- 
lidate a mortgage which is void under aeotion 23 of 
the Contract Act. [p. 852, ool. l.J 

Swmsuddin Goolam Iluscin v. Abdul Husein, 8l B. 
165 ; 8 Bom. L. B. 781. referred to.^ 

Where a husband stands in a position of active con- 
fidence to his wife and he manages her property the 
burden of proving good faith is oh him. [p. 852, 
ool. 2.] 

In the case of a mortgage purporting to be executed 
by his purdah nashin wife it must be proved not 
merely that she knew what she was doing or had 
done, but also how her intention to act was produced, 
whether all that care and providence was placed 
around her as against those who advised her which 
from their situation and relation with respect to her 
duty were bound to exert on her behalf, [p. 852, 
col. 2.] 


Htigusnin v. Bassley (1807) 1 Wh, and T. L. 0. 
7th Ed. 247 ; U Vos. (Jun.) 273 ; 9 R. R. 276 ; 33 
E. R. 526 ; Sri Kishan Lai v. Kashmiro, 34 Ind. Oas. 
87 ; 30 C. W. N. 957 ; (1916) 1 M. W, N 433 ; 3 L. 
W. 628 ; 31 M. L. J. 362 ; 14 A. L. J. 1236 (P. G.) re- 
ferred to. 

Appeal against decree of the Sub-Judge, 
Kheri, dated 30th October 1922. 

Mr. Bisheshar Nath, for the Appellants. 

Messrs. Niamat Ullah and E, B. Qidwar, 
for the Respondents. 

JUDGMENT. — This appeal arises out of 
a fluit brought by the appellants for the re- 
covery of Rs. 36,299-6-0 by sale of the prop- 
erty mentioned in paragraph 2 [e) of the 
plaint by virtue of a deed of mortgage, dated 
the 29th July 1905, executed by Nasir Ahmed 
and Umrao Ahmad, defendants Nos. 1 and 2, 
respectively, and their parents, Nawab Ali 
and J/f Ushshaqunisa alias Mondan Begam» 
since deceased. The third defendant to the 
suit is the wife of the defendant No. 1. 

On the Slst January 1922, anex parte decree 
was passed by the Court below against all the 
three defendants. On the 18th April 1922, 
this decree was set aside as against the defend- 
ants Nos. 2 and 3. It was, however, maintain- 
ed and still subsists as against the first defend- 
ant. The result was, that the trial of the suit 
proceeded as against the defendants Nos. 2 and 
3 only. 

In defence to the suit, the following pleas 
were raised: 1. That Mt, Mondan Begam was 
the sole and exclusive owner of the prop- 
erty in suit at the time of the execution of 
the deed of mortgage. 2. That she did not 
execute the deed. 3. That it was fictitiously 
executed by her husband, Nawab Ali, in his 
own interest. 

At a late stage of the suit the defend- 
ants, on the 15th July 1922, presented 
a petition for permission to set up an ^ditional 
plea that the deed, even if proved to have been 
executed by Mt, Mondan Begam, was obtained 
from her by the exercise of undue influence 
upon her by her husband Nawab Ali, and that 
she bad no independent advice in the matter. 
On certain conditions this amendment of the 
defendants’ pleadings was accepted and the 
propriety of it has not been challenged before 
us in appeal. The result was that the plea of 
undue influence set forth in the case is one of 
the two main issues in it. The other import- 
ant issue was one of estoppel raised by the 
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plaintiffs in paragraphs 14 and 15 of their 
replication. 

The learned Subordinate Judge has found 
that the deed of mortgage was, as a matter of 
fact, executed by Mt, Mondan Begam; that the 
property mortgaged belonged to her alone ; 
that the defendants were not estopped from 
setting up the exclusive title of Mt, Mondan 
Begam to the property which was the subject- 
matter of the mortgage ; that Mt, Mondan 
Begam executed the mortgage in suit under 
the undue iniiuence of her husband ; that she 
was a pardah-nashin lady and entitled to the 
protection afforded by law and that she did 
not receive that protection in the transaction 
under consideration. On these grounds bo has 
refused to give the plaintiffs the relief for the 
sale of the mortgaged property. He has, how- 
ever, granted a simple money-decree against 
the defendant No. 2 and dismissed the suit 
altogether against the defendant No. 3. 

We have already stated that the ex parte 
decree for the sale of the property in suit as 
against the defendant No. 1 was maintained. 
In the decree prepared after the trial of the 
suit, however, the learned Subordinate Judge 
has ordered that the share of the defendant 
No. 1 in the property in suit liable to be sold 
shall be less by the interest of the defendant 
No. 3 Ml that share. Besides the main appeal, 
wo have also before us the cross-objections 
on behalf of the dofendants-respondents, chal- 
lenging the propriety of giving a simple money- 
decree against the defendant No. 2. 

The first thing necessary to be stated at the 
outset is the fact that the finding of the learn- 
ed Subordinate Judge that the property in suit 
was owned by and belonged exclusively to Mi, 
Mondan Begam was not challenged at the hear- 
ing of this appeal by the learned Advocate, who 
argued it on behalf of the appellants. The 
finding is based on ample evidence to which re- 
ference is made by the learned Subordinate 
Judge in his judgment under appeal and it will 
serve no useful purpose to recapitulate that 
evidence in our own judgment. Wo, therefore, 
start with the cardinal fact that the other 
three executants of the deed in suit, that is, the 
husband and the two sons of the lady, had no 
intertest in the mortgaged property and were 
consequently not competent to deal with 
it in any manner so as to bind that property 


by their acts collectively or individually. 
Another important matter, upon which the 
judgment of the lower Courts rests to a large 
extent, is the question of feict as to whether 
the plaintiffs-mortgagees were on the date of 
the mortgage aware or not of the real state of 
title in the property of which they took a 
mortgage. The learned Subordinate Judge 
has found that at the time of the mortgage 
the plaintiffs knew that the title to the 
property was exclusively with Ml Mondan 
Begam. At the hearing of the appeal a faint 
effort was made to dispute this finding. After 
consideration of the evidence bearing on the 
question the conclusion at which we havo 
arrived on thi? point is the same as that of the 
learned Subordinate Judge. 

The plea of estoppel was the point argued 
before us by the learned Advocate for the ap- 
pellants. In the first instance, reliance was 
placed, as it was in the Court below, on the 
provisions of seotion 43 of the Transfer of Prop- 
erty Act (IV of 1882), The pri.iciple of law 
on which those provisions rest is a well-known 
rule of estoppel sometimes referred to as feed- 
ing the grant by estoppel. In cases falling 
under section 43 of the Transfer of Pro- 
perty Act the estoppel rests on tho repre- 
sentation made by a transferor that he is 
‘ authorised to transfer ’* which represen- 
tation subsequently turns out to bo erroneous. 
Hut where the truth of the matter is 
known to both parties there can be no estop- 
pel : See the decision of Sir Ford North 
in the case of Moheri Bibee v. Dharmodas 
Ghose (i). In tho case before us, as a matter 
of fact, that tho mortgagees knew that neither 
the husband nor the sons of Mt, IMondan 
Begam had any interest in the property of 
which they took a mortgage from them. We 
are, therefore, of opinion that the interest 
which the sons had acquired by inheritance 
from their mother on the death of that lady 
cannot he made tho subject of the mortgage 
under the provisions of section 43 of the 
Transfer of Property Act (IV of 1382). In 
this connection, it was further argued that the 
general principle of feeding the grant by 
estoppel would fasten the mortgage on tho 
subsequently acquired interest of Mt, Mondan 
Begam 8 sons in tho property in suit in 

(l) 30 C, 53J; 30 1 A. Ill, 7 C. W. N. All; 5 Boiu. 
L. B. Ail. S bAr. r. 0. J. 37 1 ^1’. (J.). 
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spite of the fact that the mortgagees knew 
that these sons had no interest whatsoever at 
the date of the mortgage and in support of this 
oontention relianoe was placed on the case of 
Partridge v. Ward (2), wherein it is held that 
the newly acquired interest will pass under the 
assignment even though the defect in title is 
apparent on the face of the assignment. Possi- 
bly, the rule laid down in the decision just now 
mentioned would apply to certain cases in 
India as well but it cannot certainly apply to 
a case like the one before us. The plaintiffs, 
with their eyes open and with full knowledge 
of the utter absence of any title in the sons and 
the husband of the lady, took the mortgage in 
suit from them. The real bargain, therefore, 
between the mortgagees and those persons 
when stripped of its apparent form given to it 
in the deed of mortgage was that they mort- 
gaged such an interest of theirs as amounted 
to nothing more or less than the chance of 
surviving the lady and acquiring a share 
in the inheritance. A transfer of such an 
interest is clearly forbidden by section 6, 
clause (a) of the Transfer of Property Act. If 
we permit this mortgage to be given effect to 
we would be transgressing a clear provision of 
law. The mortgage of those interests was a 
fraud on the law as observed by the learned 
Subordinate Judge and no Court of justice can 
countenance it. Further the plea of estoppel, on 
which the learned Advocate for the appellants 
relies, is clearly a rule of equity and may be 
expressed in other words to be that no 
person shall be permitted to derogate from 
his own grant. The mortgage before us, so 
far as the interest of those three persons is 
concerned, was void under section 23 of the 
Indian Contract Act (IX of 1872) in view of 
the provisions of section 6, clause {a) of the 
Transfer of Property Act (IV of 1882) as we 
have pointed out above. The principle of 
equity relied upon by the learned Advocate for 
the appellants cannot be given the effect of 
validating a void contract. In this connection 
we may refer to the demsion of Sir Lawrence 
Jenkins in the case of Summddin v. Ahdul 
Husain (3). The principle of estoppel, there- 
fore, fails. 

On the question of undue influence, the first 
line of attack was that the onus of establish- 
es) (I'Jlo) a Ch. ; 79 L. J. Ch. 746 ; 103 L. T. 
421. 

(t) 31 B. 165; 8 Bom. h. B. 781. 


ing it rests on the defendants. As regards 
the question of burden of proof, no hard and 
fast rule can be laid down in the sense that 
the rule should apply to all cases. The 
determination of initial onus of proving a 
certain fact depends on the particular circum- 
stances of each case, and onus also shifts from 
time to time during the progress of the trial 
as the evidence developes and facts are estab- 
lished. What are the facts of the present 
case ? It is admitted that Mt. Mondan Begam 
was a pardah nashin lady. She had inherited 
considerable property from her father. The 
entire management was in the hands of her 
husband, Nawab Ali, who, to quote the learned 
Subordinate Judge, used to receive and expend 
the entire income without reaching the lady’s 
hands. Nawab Ali was in such relations with 
his wife and sons that they would implicitly 
and quietly obey him and would do any- 
thing which he would tell them to do.” 
In these circumstances, we are of opinion, 
and our opinion is in agreement with the 
learned Subordinate Judge, that Nawab Ali 
stood in a position of active confidence to his 
wife, ML Mondan Begam. The evidence of 
Zamin Husain (P. W. 7) whom the learned 
Subordinate Judge has accepted as a truthful 
witness, shows that ** the transaction in suit 
was settled with the plaintiffs on behalf of 
the lady by her husband, Nawab Ali, and my- 
self that is, Zamin Husain.” He also says that 
he acted under the instructions of Nawab Ali 
and ML Mondan Begam did not take any part 
in the management of the property. The provi- 
sions of section 111 of the Indian Evidence Act 
(I of 1872), therefore, apply to this case. In the 
present case the question is not merely that 
the lady knew what she was doing or had done 
but the further and vital question is ” how her 
intention to act was produced, whether all 
that care and providence was placed round her 
as against those who advised her, which from 
their situation and relation with respect to 
her, they were bound to exert on her behalf,” 
per Lord Eldon in Huqhmin v. Baseley (4). 
(White and Tudor’s Leading oases, 7th edition, 
Vol. 1, p. 247 at p. 264). To the same effect 
is the decision of their Lordships of the Privy 
Council in the case of Sri Kishm Lai v. 


(4) 1 Lah. & T. L. 0. 7th Ed. 247; 14 Vea. (Jun.) 
273; 9 R. B. 276; 33 E. B. 526. 
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Mmammal Kaahmiro (5), All feboso who 
oould advise the lady ia the matter of this 
traasaotioQ were expressly made a party to it. 
All avenues of proteotion and indepeadent 
ad vice were, therefore, closed as against the 
lady. We have it in the evidence of Zamin 
Husain that the loan in suit was taken to pay 
off debts due from Nawab Ali. “It was applied 
in payment of Nawab All's debts. The 
lady and her sons received no part of this 
money." There is also evidence to the 
effect that a sum of Ks. 2,500 was spent out 
of the mortgage>money on the marriage 
of Dmrao Muhammad, but this marriage came 
off at least two years after the execution of 
the deed in suit. It may be that Nawab Ali 
kept apart this sum in his own custody for 
the purpose of the marriage. For this reason 
alone the contract of mortgage cannot be made 
binding on the lady. It is quite clear to us 
that her sons as her representatives do not 
stand in any worse position. On the main 
points, therefore, the appeal fails. 

It is also argued by the learned Counsel for 
the appellants that the sale of the share of the 
defendant No. 1 in the mortgaged property 
under the ex parte decree should nob have been 
made subject to the interest which the defend- 
ant No. 3 has in that share. As wo have 
said before, the defendant No. 3 is the wife of 
tho defendant No. L. She holds some interest 
in bis share under an arrangement between 
them. This arrangement is evidenced by muta- 
tion in the name of the defendant No. 3. It 
would perhaps have been better on the part 
of the learned Subordinate Judge to have said 
nothing in this behalf in his judgment and the 
decree following the trial of tho suit as against 
tho defendants Nos. 2 and 3, but inasmuch as 
the deed of mortgage fails altogether as against 
these two defendants the result is the same. 

As regards tho cross-objections, we are of 
opinion that the claim for a simple money 
decree as against the defendant No. 2 is neither 
barred by time nor is opposed to the terms of 
the deed in suit, In fact, there is a clear 
provision of personal liability of the ex- 
ecutants and there is also a promise to 
pay the money after fourteen years. The 

(5) 31 Iiid. Ga^. 87; 20 0. W. N, 057; (1016) M. W. 
N. 433; 3 L. W. 528; 31 L. J. 862; 11 A. L. J. 1236. 
(r. G.) 


cross-objections also fail. The result is 
that we dismiss tho appeal and the cross- 
objections with costs. 

S. D. Appeal and cross-ohjeotions dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT 

First Civil Appeal No. 121 of 1922. 
December 19, 1923. 

Present:— Mr. Baker, O. J. C.. 

Mr. Prideaux, A. J. C. 

GANPATBAO and others— Defendants. 
— Appellants 
versus. 

Mi. TUL8ABAI — Plaintiff — 
Respondent. 

Gentral Provinces Tenancy Act (XI oj 1898) s. 46 — 
jnortgage of land^Sanctiwi of Revenue officer^ 
Arbitration^ Award— Deeres^ Assignment of decree--- 
Fresh mnetion, w/u’tfier necessary — Civil Procedure 
Code {Act V of 1908) s. ^1— Preliminary decreet whe- 
ther can he question’d in appeal from final decree^ 
Execxition of decree^Execuiing Court whether can 
question correctness of decree 

A diiipute aro^e between the parties with reference 
to two mortgage-deed^ in respect of which the sanc- 
tion of the Revenue Officer had been obtained for the 
transfer of cultivating rights in Str land. The dispate 
was referred to arbitration but all that the arbitrator 
had to decide was what sum was due under the 
mortgages and in what period of time it was to be 
paid. T he arbitrator gave his award and a prelim- 
inary decree was passed in accordance with the award 
directing payment in a oertain manner and allowing 
foreclosure in case of default. The decree-holders 
assigned the decree to one T the judgment-debtors 
failed to appeal against it and the decree was made 
final ; 

Held (1) that as the award Sowed from the mort- 
gages it oould not be said that the rights of the parties 
were created by the award ; [p. 856, ool. 2.] 

(2) that the sanction of the Revenue Officer for 
the transfer of oultivating rights in ^ sir land having 
been obtained at the time of execution of the morb- 
gjges, no fresh sanction was necessary at tho time of 
making the award or at the time of the assignment of 
the decree in favour of T ; [p. 856, ool. 2.] 
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(d)athat the judment-debtorn having failed to ap- 
peal against the preliminary decree were pteoladed, 
under section 97 of the Civil Procedure Codei from 
questioning the correctness of that decree in an apeal 
from the final decree, [p. 856, ool. 2.] 

Case-law discussed. 

An executing Court has po power to enlarge, 
modify, or change a decree, [p. 856, ool. 2.] 

Case-law referred to. 

Appeal against the decree of the Additional 
District Judge, Nagpur, dated the 30th Octo- 
ber 1922 in Civil Suit No. 16 of 1916. 

Mr. G. L. Subhedar, for the Appellants. 

Mr. M. Bhawanishankai't for the Itespondent. 

JUDGMENT • — The preliminary decree in 
Suit No. 16 of 1916 on the file of the Addi- 
tional District Judge. Nagpur, was based on 
two mortgages, one of Hs. 6,000, dated the 21st 
June 1904, and the other of Rs. 1.090, dated 
the 29th October 1908. The arbitrator had 
decided that Rs. 19,233-8-0 were due and 
were to be re-paid in 32 yearly instalments of 
Rs. 600 payable on Baisakh Suddi 16 each 
year, commencing in 1326 t asU and ending in 
1357 Fasli, the last instalment being of 
Rs. 633-8-0, interest at Re. 1-12-0 per cent, 
being payable on defaulted instalment. In 
default of the payment on any three instal- 
ments the whole amount became due, and on 
such default the property was liable to fore- 
closure. The award is filed and the decree 
asked for is on the award. There being minors 
in the case the Court sanctioned the award 
and passed a decree in its terms on 7th 
October 1916. On the Ist of March 1921 the 
decree was made final. An appeal was made 
to this Court, First Appeal No 31 of 1921. It 
seems that the original plaintiffs assigned 
their decree by a registered instrument on the 
6th February 1920 to Mst, Tulsabai, and she 
got her name entered on the record on the 
J9tb August 1920. This Court in its judgment 
states : — 

“The whole case put shortly is that the 
defendants pleaded in the lower Court 
that the clum in suit has been adjusted 
in part by a lawful agreement, but they 
were not allowed to give any evidence of 
that agreement, which they are clearly 
entitled to do.*' 

The final decree was sot aside and the ease 
was remanded for fresh decision. It was then 


found that the defendants’ allegations with 
regard to the agreement with Tulsabai were 
not proved and that she was entitled to get a 
final decree in her favour, and that in default 
of payment the deoretal amount by the 26th 
October 1922 the decree was to be made 
final. It was made final on the 30th of that 
month. Certain sir fields were covered by the 
decree and from these the defendants were 
ejected. They then applied for restoration to 
possession of the sir land on the ground that 
they became oocupanoy-tenants of that land 
on the passing of the decree. Sanction of the 
Revenue Officer to the two original mortgages 
mortgaging the sir had been taken, but it was 
contended that this did not cover the decree 
passed on the award nor yet the assignment. 
We have two appeals before us arising out of 
the same case, the present and First Appeal 
No. 18 of 1923. 

The defendants contend in the memoran- 
dum of appeal that there was an agreement 
between Ganpatrao and MU. Tulsabai under 
which Mst. Tulsabai was to pay Rs. 22,900 to 
the original decree-holder and get an assign- 
ment of the decree from him and was to be 
paid Rs. 2,000 by the appellant No. 1 Ganpat- 
rao and the balance by instalments, and that 
she was not to apply for a decree absolute 
until there was default in payment of throe 
instalments. They further contend that in 
the absence of sanction to transfer cultivating 
rights in the sir fields neither the award dated 
1st August 1916 nor the assignment dated 
5th February 1920 could validly transfer such 
rights to R. Deshpande or to Mst. Tulsabai, 
and that, therefore, the final decree in so far as 
it purported to transfer oultivating rights in 
the sir fields to the respondent was invalid 
and inoperative sinoe the appellants became 
ex-proprietary occupancy tenants thereof. 

In First Appeal No. 18 of 1923, which is 
field by Tulsabai, an order of the Additional 
District Judge passed on an application for 
restoration of the judgment-debtor in suit 
No. 16 of 1916 is attacked. The Judge 
there held that the ease was governed by 
the principle enunoiated in the case of 
Naratn Ganesh Ghatate v. Baliram (1), a dcoi- 

(1) 48 Ind. Oas. 141 ; 14 N. L. B. 165 at pp. l72« 
173 and 176 ; 24 M. L. T. 845 ; 28 0. L. J. 447 : 
(1918) M. W. N. 885 23 0. W. N. 297 : 21 BOQI- Ii* 

B. 58 ; 46 0. 76 ; id I. A. 17SL (P. 0.) 
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sion of the Privy Council, and that the 
award in the present case was a fresh origin 
of the rights between the parties and, there- 
fore, the sanction accorded by the Revenue 
Officer to the transfer of the cultivating rights 
in the sir land was inoperative and did not 
apply to the award, and that plaintiff’s title 
to the cultivating rights in the sir land is 
vitiated by the decree passed in terms of the 
award which superseded previous mortgage 
rights. The Judge held that the assignment 
decree did not require any sanction of the 
Revenue Officer The iudgment-debtor’s 
application was sanctioned and he was ordered 
to be restored to possession of the sir land 
with crops from which he was ejected in 
execution of the decree. 

The facts in Naiain Gan^sh Ghataie 
V. Balinwi (1) are not quite on all tours with 
those in the present case. In that case, by 
two deeds dated 1881 and . 1884, certain maU 
guzan villages in tlie Bhandara district \ver 0 
mortgaged with all rights and appurtenances, 
including the right to occupy and cultivate 
the sir lands. In 1899 the mortgagee obtain- 
ed a decree nisi for foreclosure, which ex- 
pressly included the cultivating rights in the 
mortgaged sir lands. While proceedings for 
an order obsolute on tho above decree were 
pending, in 1905 tlie parties referred the whole 
case for disposal by the Board of Conciliation, 
acting as arbitrators. This ]3oard made an 
award in 1905, whereby the amount payable 
and mode of payment were set out, and it was 
declared that in default of payment the 
creditor should be entitled to enforce tho 
whole of his rights under tho deeds of 1881 
and 1884 against certain of tho mort- 
gaged villages specified in the award, the 
rest of the mortgaged villages being released 
from liability The award was filed in Court 
and a decree nisi for foreclosure was made in 
aooordanoe with its terms in September 1906. 
Default in payment having occurred, a final 
decree was made in June 1910. Dealing 
with the question as to tho bearing of 
section 46 of tho Central Provinces Tenancy 
Act, 1898, on the case, it was held by this 
Court that the arbitration award of February 
1905 superseded and extinguished the fore- 
olosure decree of January 1989, wherein the 
deeds of 1881 and 1884 bad merged ; that, 
therefore, the foreclosure decree absolute of 


16th June 1910, whereby the judgment-debt- 
ors lost their proprietary rights in the sir 
lands, was not based on a document duly 
registered before tho date (21st October 1898) 
on which the Tenancy Act came into force ; 
and hence, that sub-section (6) of section 45 
did not apply, and notwithstanding the con- 
tract award and decree to the contrary, tho 
judgement-debtors had become occupancy 
tenants of the foreclosed sir lands. 

In that case it is clear that the decree nisi 
had Leon obtained on the mortgage and then 
the matter was taken to the Conciliation 
Board which not only reduced the amount 
claimed but rtdoasod from the claim a portion 
of the property mortgaged. Tho case here is 
that the arbitrator was apparently appointed 
to determine what amount was duo on the 
mortgage-deeds of 1904 and 1908. By his 
award he released none of the property mort- 
gaged. There had been certain changes, ten- 
ancy land becoming khu(lcasht, and those 
were mentioned in the award. Tbero can be 
no doubt that if the suit had been based on 
the two mortgage-deeds, without the interven- 
tion of the award on default of payment, the 
cultivating rights in tho mortgaged sir 
would have gone to the mortgagee ; and we 
have to consider whether, in view of the prin- 
ciple enunciated by their Lordships of the 
Privy Council in Xaratn Ganesh Ghaiate v. 
Baltjam (Ij, tho facts of the present case are 
distinguishable from the facts there. 

Their Lordships in their judgment, regard- 
ing tho case they wore dealing with, write : -- 

It is a question of construction, not incap- 
able of being argued and even decided 
either way, but their Lordships see no 
reason to differ from tho decision appeal- 
ed against.” 

Though it has been frankly admitted by the 
plaintiff’s learned Counsel that if the award is 
the document on which the rights of tho parties 
started he was bound by the decision in 
Narain Ganesh Ghataie Dahram^ still he 
contended that there were other facts which 
prevented defendants from succeeding in their 
appeal and which entitled the plsdntiff to culti- 
vating possossion of the hypothecated sir. This 
stand is taken on the preUminary decree 
which contained express mention of eultivat- 
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ing rights in sir. Plaintiff got possession of 
the sir on 30th November 1922. It is argued 
that when the contractual rights have been 
merged into a decree, they cease ; and that the 
case is governed by the decree and the rights 
of parties must be regulated by the decree. 
Sundar Koer v. Bai Sham Krishun (2), a deci- 
sion of the Privy Council, is quoted in support 
of this argument. It is contended that the 
Court executing the decree, must take the 
decree as it stands and has no power to go 
behind the decree or entertain an objection to 
the legality or correctness of the decree. This 
principle seems firmly established : see the 
cases of Kalipada Sarkar v. Bari Mohan 
Dalai (3), Bamnath Mulchand v. Gajanan 
Pandicrang Limaye (4), Gomatham Alamelu v. 
Komandur Krishnamacharlu (6), Suradhani 
Dutta V. Siioo Sheikh (6), Balaji Viihoha v, 
Balkrishna Raojt (7), Kodulal Agarwala v. 
Behari Kurmi (8), and Parkhit v. Chamra and 
Jagbandhu (9). It is further contended that 
the defendants having failed to appeal from 
the preliminary decree cannot, under the pro- 
visions of section 97 of the Civil Procedure 
Code, dispute the correctness of that decree in 
any appeal which may be preferred from the 
final decree. For the defendants no attempt 
is made to challenge the decision come to by 
the lower Court that the decree was assigned 
to Mst, Tulsabai in her own right, but it is 
contended that though they may not be able, 
under section 97, Civil Procedure Code, to 
challenge the correctness of the preliminary 
decree they can challenge anything that 
happened between the passing of the pre- 
liminary decree and the final decree, and 
that an executing Court can amend a de- 
cree. We are referred to Brijratan v. Jaya- 
narain (10) in support of this proposition, 
but that case does not lay down that an 
executing Court can amend or vary a decree. 

(3) B4 0 150; i A. L. J. 109; 6 0. L. J. 106; 9 Bom. 
L. R. 804; XI C. W. N. 349:17 M. L. J 48; 2 M. L. T. 
75; 84 I. A. 9(P0.) 

(8) 85 Ind. Oas. 856; 44 G. 627; 34 C.Ii. J. 876; 31 0. 
W. N. 1104. 

(4) 63 Ind. Oas. 96; 45 B. 946 ; 28 Bom. Ii. B. 806. 

(5) 37 M. 118. 

(6) 71 Ind. Gas. 878; 21 C W. N. 380; (1932) A. 1. 
B. (Gal) 811; 38 0. L J. 17. 

(7) OO.P.r,. R. 186. 

(8) 14 0.P. L. R. 92. 

(9) 15 0. P. Ii. B. 184. 

(10) 7 Ind. Gas. 876 ; 87 0. 649 at. p. 67. 


M, Subramania Aiyar v. VaiOUnatha Aiyar (ll) 
is a case which lays down that a decree pass- 
ed after the death of the defendant and be- 
fore bis legal representative was brought on 
the record is a nullity. The next case quoted, 
Kushodhaj Bhukta v. Braja Mohan Bhukta {12) 
is not applicable, Another case quoted, vi5., 
Jogeshwar Atha v. Ganga Bishnu (13), does not 
apply to execution proceedings. 

It is further contended that the failure of 
the defendants to object in the face of an 
award to transfer cultivating rights did not 
estop him within the meaning of section 115 
of the Evidence Act, and we are referred to 
Govind v. Mt. Ghandrahhaga (14), Jag want 
Singh v. Silan Singh (15) and Jhunka Prasad 
v. Nathn (16) with reference to this question. 
Wo think that as the award upon which the 
case is based flowed .from the mortgages of 
1904, and 1908, documents in which the sanc- 
tion of the Rovenne Officer had been obtained 
for the transfer of cultivating rights in the sir, 
it cannot fairly be said that the award itself 
created the present rights of the parties. That 
award was admittedly framed on the mort- 
gages, and it seems that all the arbitrator 
had to decide was what sum was then due 
and in what period of time it was to 
be paid. It is not denied that the sanction 
given bo a mortgagor’s cultivating rights in 
sir would validate a decree as regards such 
rights in a suit brought on the mortgage, 
and we cannot see how, facts being as they 
are, the intervention of the award could prevent 
the plaintiff getting what the defendants agreed 
to give him. We think that the lower 
Court is right in finding that sanction of no 
officer was necessary to the assignment of the 
decree to Mt. Tulsibai. The assignment gave 
her .the rights of the then plaintiffs in the suit. 
We further think that the defendants are pre- 
cluded by section 97 of the Civil Procedure 
Code from questioning the correctness of the 
preliminary decree, and are opinion that an 
executing Court has not the power to enlarge, 
modify or change a decree. 

fll) 81 lad. Gas. 198 ; 88 M. 683. 

(12) 81 Ind. Gas. 181 48 0. 317; 19 0. W. N. 1238. 

(18) 8 0.W. N.478. 

(14) 84 Ind. Gas. 675; 12 R. L. B. 100. 

(15) 21 A. 285 A. W. N. (1899) 66; 9 Ind. Deo. 
(N. S.) 891. 

(16) 18 Ind. Gas. 960; 85 A. 308; It A. h J. 203. 
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The result is wo tihnk that blio appeal of 
the defendants raust stand dismissed with 
costs, and that tlie order of restoration must 
ho set aside and the cultivating^ possession of 
the sir land in the suit should he, as stated in 
the final decree, made over to the plaintiff in 
execution of that decree. Tlio defendants will 
pay tlie plaintiffs costs of tiie defendant’s 
appeal, while the plaintiff will get her costs in 
her appeal from tlic defendants. 

Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 406 of 1921. 
October 11, 1923. 

Present : —Mr. Justice Krishnan and 
Mr. Justice Odgers. 

V. N. P. KUMARASWAMl NADAR— 
Appellant 
versus 

VENKATASAMI KOUNDAN and 
ANOTHER— Respondents. 

Proviixcial Insolvcncij Act <Fn/1920), s. 
cial Receiver dtsallowing creditor* 8 claim ^Proceedings 
instituted by creditor against order ^Official Receiver, 
whctlver necessary party strut Courtt whether bound 
to take fresh evidence. 

The Offioijil Peoeiver U \\n officer of Court and thoro 

uo provision, in the Insolvency Act which raako^ it 
obligatory on the Di-^trict Court to havo the Official 
Pcoeivor made a formal party to proceedings under the 
Act, and the fact that he U not impleaded doe-^ not 
vitiate any order pa^^ed therein, [p. HfiS, ool. l.j 

dhere no provi-^ion in the Tniolvenoy Act laying 
down any obligation on the ld-»triot Court to take 
fre^h evidence in matter*^ brought before it although 
it would bo open to the Court to take :^uch evidence if 
it thinkfi de-^irablo to do so. [p. 858, col. ‘2.1 

Chinnamcera Rowther y. Kmnarachakravarii 
Aiyangar* F6 Ind. Cas. V)C6, distinguished 

In certain insolvency proceedings the Official Receiv- 
er allows the claim of a creditor only in part. The 
creditor applied to the District Judge praying that the 
whole of hifl claim bo allowed. 'I he District .Tudgo 
granted the prayer and another creditor appealed to 
the High C»ourt agtUnst the order : 

I 0-108 


Heldt thiit iaa-;much as tho creditors were made 
partioi and notice had bee", given to all of them, it was 
open to them to appear thenuelvos before the District 
Court or to have moved the Oiticial Receiver to repre- 
sent tho whole pi^rty of creditors before tho Court and 
to sta*^o their objoctions and tho proof tendorod and 
that, therefore, it was not nocos^arv to make the Offi- 
cial Receiver a formal party to the pr'^oeodiugs ; 
[p. 858, ool. ‘i.j 

(2) that a-* the District Judge was merely coa~ider- 
ing the oorrootnoss of the order of the Official Receiv- 
er there was no objection to his acting on the evi- 
dence given before that officer, fp. col. *2. 

Appeal against the order of the l^istriot 
Court of Mfiidura in C. M. P. No. 281 of 1920, 
in Claim No. 22 of 1918 (on the file of the 
Official Receiver), in I. P. No. 12 of 1914 on 
the file of the District Court of Madura. 

Mr. K. S'. Chaui’ni'kesa Aigangar, for the 
Appellant. 

Mr. A'. 1‘. Venkata^uirimania Aiyarjov 
the Respondents. 

JUDGMENT. ■This appeal ai^sos from an 
application made by tlie 7th creditor in the 
Insolvency proceedings of one Tirumula Goun- 
dan. Tlie 7tb creditor claimed to prove for 
Rs. 7,000. Tho Official Receiver allowed the 
claim in part but disallowed it in respect of 
the amount claimed under tlie Promi&sory- 
Note Ex. P>. The creditor then applied to the 
District Judge under section 68 of the Insol- 
vency Act against tho order of the Official Re- 
ceiver and prayed that tho whole of his claim 
may he allowed. The learned District Judge, 
after considering the circumstances of the case 
and the evidence, has granted him bis prayer, 
and the present appeal is by the 15th respon- 
dent, one of tho other creditors. 

Two points have been taken before us as 
vitiating the order of the District Judge 
altogether. The first is that the order was 
passed without making the ( Official Receiver 
a formal party to tlie application before 
the District Judge The creditors appar- 
ently were all made parties and notice had 
been given to all the creditors including 
the 16th respondent, tho appellant now 
before us. lie appeared before the District 
Judge and opposed the claim of the 7th 
creditor. Apparently, the Official Receiver 
was nob made a formal party respondent to 
the application before the District Judge bub 
we do not think tbst that can he treated as in 
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any way materially affecting the order of the 
District Judge. It was open to any of tha 
creditors either to appear themselves as the 
15th creditor did to oppose the proof tendered 
by the 7th creditor btifore the District Court 
or to have moved the Official Receiver to 
represent the whole party of creditors before 
that Court and to state their objections to 
the proof tendered. The Official Receiver is 
after all an officer of the Court and there is no 
provision in the Insolvency Act, so far as we 
can see, which makes it obligatory on the Dis- 
trict Court to have the Official Receiver made 
a formal party to these proceedings. If the 
Official Receiver wanted to be hoard, there 
would have been no difficulty whatsoever in 
the matter as we liave no doubt that the Dis- 
trict Judge would have lieard him. The 
Official Receiver has been made a party to 
tiiis appeal before us, but he has not come 
here and complained that ho has been prejudi- 
ced in any way by his not being heard on this 
matter in the lower Court. Reliance has been 
placed on Mangahiri Sivaramayya v. Singa- 
mahanti Bhujanga Eao reported in (1), by the 
appellant’s Vakil in favour of his contention. 
But there we notice that the Official Receiver 
was directed to execute a document in favour 
of the creditor who required that the whole of 
the assets of the Insolvent should be transfer- 
red to him in accordance with an agreement 
which he entered into with the insolvent be- 
fore the Insolvency. Whether in such a case 
as that the Official Receiver should bo formally 
made a party and his objections heard or not, 
we need not consider here, for, in the present 
case, we see no reason why the Official Recei- 
ver should have been made a formal party as, 
in the circumstances of this case, it was as 
already stated, open to him to have come up 
and stated any objections that ho might have 
had to the proof tendered. Wo may state 
that he knew of the proceedings that were 
going on in the Insolvency Court itself. In 
these circumstances, the first objection is 
not a valid one and is overruled. 

The next objection is that the District Judge 
acted upon some statements made by the par- 
ties before the Official Receiver. Here, again, 
the District Judge was considering the pro- 
priety of the action of the Official Receiver 
which he had taken, as the evidence that was 

(1) 80 Jnd. Oas. 708 ; 18 M. L. J. 200 : 89 M. 698. 


laid before him and the question which the 
District Judge had to decide was wluttihor on 
that evidence, tlie order of the Official Receiv- 
er was a right one and should be supported. 
The case cited by the appellant’s Vakil, Chinna- 
meera RaioiUhar v. Kumara Ghakravarthi 
Aiyafigar (2) liad referonoe to an application 
under section 36 of the old Insolvency Act 
and related to the annulment of a document 
which the Official Receiver had applied to the 
Court to annul. The Official Receiver was him- 
self the applicant and it was held that any state- 
ment taken by him could not be treated as 
evidence because the matter itself was being 
tried before the District Court as a matter 
between the alienee on the one side and the 
Official Receiver on the other. Such is not 
the position hero at all. Here the District 
Judge is merely considering the correotnoss of 
the order of the (Official Receiver, and in such 
a case as this we do not see any objection to 
the District Judge acting on the evidence given 
before the Official Receiver. Nor is there any 
provision in the Act itself for necessitating the 
District Court to take fresh evidence in such 
matters. Wo do not say that it would not 
have been open to the District Court to take 
such evidence, if it thought desirable to do so, 
but there is no provision laying down any 
obligation or the District Court to do so. In 
these oiroumstanoes, the two objections that 
have been raised to the order of the lower 
Court fail. 

On the merits, the only argument addressed 
to us is that, as in a previous annulment 
proceeding this creditor had given up his inte- 
rest in the land so far as his mortgage was 
concerned and agreed to treat himself as an 
unsecured creditor for the amount of con- 
sideration which, he should prove like any 
other creditor, his claim must bo looked upon 
with suspicion. What the exact reason for 
bis doing so was we do not know. But the 
fact that he did so cannot he taken as con- 
clusive on the question that the money was 
not due as a personal debt. 

No other ground has been alleged against 
the order of the District Judge. We, therefore, 
confirm that order and dismiss this appeal 
with costs of the 7th creditor to be paid by 
the appellant, the 15th creditor. 

s. I), Appetd dinmissecL 

(2) 36 Ind. Oafl. 906. 
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CALCUTTA HIGH COURT. 

Original Civil Appeal from Order 

No. 89 OP 1923. 

August 3, 1923. 

Present : — Sir Lancelot Sanderson, Kt., K. C., 

Chief Justice, and Mr. Justice Richardson. 

JAGANNATH MOTILAL -Appellant 

ucrstis 

BALA PROSAD ARJUNDAS -Respondent. 

Civil Procedure Code (Act V of 1908) O. Z/, r. 21— 
Order directing discovery^ Prooedu recorder o/ 
dismissal, when shmdd be made, 

'I'he terjiis of O. XI, r. il of the Civil Procedure 
(Wo oontempliito two orders being made; (1) an order 
for the answer to the interrogatories or for the dis- 
covery or inspection o! documents, aa the ease m.iy 
be, within a specified time, and (2) upon the failure 
to comply with such an order, a further order dis- 
missing the suit. [p. 861, ool. 2.] 

It is desirable that this ooarae should ordinarily bo 
followed and an order dismissing the suit should not 
bo made unless the Court is satisfied that the plaintiff 
is endeavouiing to avoid giving a fair and proper 
discovery, [p. 861, ool. ‘2.j 

Appeal against the order of Mr, Justice 
Greaves, dated 14:th May 1923 in Original Civil 
Suit No. 1563 of 1921. 

Mr. N. N, Sircar and Mr. U, N, Banerjee, 
for the Appellant. 

Mr. S. xV. Banerjee and Mr. K, P, Khaiian, 
for Respondent. 

JUDGMENT. 

Sanderson, C. J. — This is an appeal by 
the plaintiffs from an order made by my 
learned brother Mr. Justice Greaves on the 
14th of May 1923. 

Tho order was : “It is ordered that the fur- 
ther and better affidavit of documents filed by 
the plaintiff firm after the expiration of the 
time granted by the said order by taken off 
the file: And it is further ordered that ‘this 
suit be and the same is hereby dismissed for 
wanb of prosecution.*’ 

The facts which it is necessary for me to 
mention for the purpose of my judgment are 
as follows : - 


On the 2nd of August 1921, an order was 
made that the plaintiffs in this suit should 
file an affidavit of documents within ten days, 
such affidavit to be made by their gomasta. 
The affidavit was not filed within ton days, 
and it was not until the 3rd of January 1922 
that the plaintiffs filed the affidavit sworn by 
the plaintiffs gomasta. On the 8th of February 
1923, tho defendants made an application for 
a further and better affidavit of documents by 
the plaintiffs and on the 14th of February 
the learned Judge made tho following order : — 

“It is ordered that within ton days from 
the date hereof the plaintiff firm do file a 
further and better affidavit to be made by all 
their members accounting for tho various 
letters received by them from the defendant 
firm and specifically disclosing tho entries in 
their account- hooks showing tho names of the 
sellers of the goods referred to in the said 
petition, the dates on which such goods were 
purchased and the prices thereof : And it is 
further ordered that in default of the plaintiff 
firm filing such affidavit within the time afore- 
said this suit do stand dismissed with costs on 
scale No. 2”. 

This order was not complied with. The 
further and better affidavit was not filed with- 
in tlie time specified by the order, namely, 
ten days, and no affidavit of documents, made 
by all the members of the firm, was ever filed. 
But on tho 13tii of March 1923 a further 
affidavit was filed : that was sworn by Motilal, 
one of the members of tho plaintiff firm, on 
the 16th of March. 

Certain correspondence took place which is 
to bo found at pages 4, 5, 6 and 7 of the 
paper-book. On the 14th of March 1923 
the plaintitls Solicitors wrote as follows : — 

“Please note that we have filed our clients’ 
further affidavit of documents.” It is to bo 
noted that that was written a day after the 
affidavit was filed. 

Then the defendant’s Attorneys wrote as 
follows: 

’ Yours of yesterday received by us to- 
day. 

“ Please let us know when you have filed 
your clients' further affidavit of documents.” 

To that no answer was sent, and apparently 
noticing was done by the defendants until the 
24th of April when the defendant’s Attorneys 
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wrote to the Registrar with reference to this 
matter, as follows, After referring to the order 
of the 14th of February 1923, they procee- 
ded — “The plaintiff firm did not file any affi- 
davit of documents within that time. On the 
16th March last we received a letter from 
Messrs. Pugh & Co., the Attorneys for the 
plaintiff firm, informing us that the further 
and better affidavit of documents has been filed 
to which we sent an immediate reply asking 
them to let us know as to when they filed the 
affidavit of documents to which no reply has 
yet been received. From your office wo came 
to learn and subsequently wo saw that the 
affidavit has been filed and oti the back of the 
said affidavit it is noted as follows, “ Pursuant 
to order " of 14th T'ebruary 1923 out of time. 

“ no steps taken” 

Pugh & Co. 

12-^3-*-23. 

” Requisition given 

G. Sanyal 

12- 3—23.” 

“ out of time 

no steps taken 

13— 3—23,’ 

(Then comes the final note) 

“ File 13—3-23.” 

That last note, as f understand was initial- 
led by the Master. 

The letter then proceeded : 

“ We do not understand, how the said affi- 
davit can be filed on the i3th March last 
when the order directs that it is to be filed 
within 10 days from the 14th and in default 
the suit do stand dismissed with costs and we 
do not know how your office received that 
affidavit, as the order of the 14th of Febru- 
ary last has been drawn up, completed, 
served on Messrs. Pugh & Co. and then filed 
in your office. 

“ Under the circumstances we shall be 
much obliged if you will kindly take the 
affiidavit off the file and place the suit in the 
special List of suits.” 

The reply of the Registrar was as follows : 

“ With reference to your letter of the 24th 
instant asking that a furtlier affidavit of 
documents filed by Messrs. Pugh & Co. on be- 
half of the plaintiff firm should be taken off 
the file as having been filed alter the expiry 


of the time granted by the peremptory order 
of the 1 4th February last, T write to inform 
you that owing to the endorsement made by 
Messrs. Pugli & Co., that no steps have been 
taken and made on the 12th March and 
owing to the fact that the order itself was 
not signed until the l6th March and not fil- 
ed till the 19th March the Ledger-keeper 
certified that the affidavit was out of time 
and that no stops have been taken and hence 
the order was given by the Master on the 
13th that the affidavit be filed. The affida- 
vit has obviously been wrongly filed but I am 
unable to take it off tbe file or to place the 
case in the special list of suits, unless 
Messrs. Pugh A Co consent or unless you 
obtain an order for that purpose.” 

Having received that letter from the Regis- 
trar the defeiidants gave notice of an applica- 
tion on the 5th of May as follows : “ Take 

notioe that an application will be made before 
the Hitting Judge in Chambers on the Htli 
May 1923 on the part of the defendant firm 
above-named for an order that'the further and 
bettor affidavit of documents improperly filed 
on the 1 3tli March 1923 be taken off the file 
and this suit be struck out”. 

This matter came before the learned Judge 
on the 14th of May ; be had before him an 
affidavit sworn by tbe goviasta of tbe plaintiff 
firm in which he set out that none of the 
partners of the plaintiff’ fiirn was in Calcutta 
but that Motilal who had sworn the affi- 
davit was in the Native State of Alwar and 
he had swron it in Alwar and he had sent it 
down to Calcutta where it was received on the 
12th March and filed on the 13th March, 
alleging that there had been no negligence ; 
and then it was further alleged that, in as- 
muoh as no steps had been taken by tbe de- 
fendant firm, the plaintiff firm was entitled 
to file tbe said affidavit. 

The learned Judge, on the 14th of May 
1923, made the order, which I have already 
read, and this appeal has been filed against 
that order of tbe i4th of May. 

It was pointed out during the course of the 
argument that the second order of the learn- 
ed Judge, which he made at the instance of 
the defendants, was really a superfluous order, 
inasmuch as the first order provided that if 
the affidavit were not filed within the time 
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specified in the order of 14th February the suit 
should stand dismissed with costs and in- 
asmuch as the affidavit was not filed within 
the time specified the suit was in fact dismiss- 
ed ; in other words, that tlio order of the lith 
of h'ehruary became, on the 25tii of February, 
a final order dismissing tho suit. 

It was argued by the learned Counsel on be- 
half of the plaintiffs that tho order of the 
14th of February was no more than an inter 
locutory order ; and that, inasmuch as the 
plaintiffs had appealed from the final order of 
the 5th of May, the plaintiffs wore entitled to 
challenge the propriety of tho order of the 14th 
of February, 1923, as well as tho order of the 
5th May. 

In my judgment, that argument should not 
be accepted. In my opinion the order of the 
14th of February became, on the 25th Febru- 
ary, a final order dismissing the suit. It was 
open to tho plaintiffs to appeal from that order 
if tliey so desired, and I suppose it was also open 
to them to make an application upon proper 
materials to the learned Judge to review his 
judgment by way of extending the time for the 
filing of the affidavit. The appeal with 
wbioli we are now dealing, was filed on 
tho 4th of June, 1923 and was limited to tho 
order of tho 14th May ; and, therefore, as far 
as the order of the 14tli of February was 
conoorned, the appeal was long out of time 
even if it could bo considered as an appeal 
agaiust the order of tho 14th of February. 

Tho second point which the learned Counsel 
for the plaintiffs urged was that tho learned 
Judge had no jurisdiction to make the order of 
the 14th of February in the form in which it 
stands, and that it must be regarded as an 
order which was made entirely without juris- 
diction, and, therefore, is a nullity. 

The order was made in pursuance of the 
provisions of O. XT, r. 21, Civil Procedure Code, 
which run as follows. — “ Where any party 
fails ’* to comply with any order to answer 
interrogatories, or for discovery or inspeetjou 
of documents, he shall if a plaintiff, bo liable 
to have his suit dismissed for want of pro- 
seoutioD, and, if a defendant, to have his de- 
fence, if any, struck out, and to be placed in 
tho same position as if he had not defended, 
and the party interrogating or seeking discovery 
or inspection may apply to the” Court for an 


order to that effect, and an order may he made 
accordingly. 

There was no appeal by blie plaintiffs from 
the order of the 14th l^'ebruary and in m 
judgment it is not necessary for the purpose of 
the disposal of this case to decide whether the 
learned Jadgo should have made thi*. order of 
the I4th of February, 1923 in tho form in 
which it stands. At present I am not prepared 
to hold that it was made without jurisdiction. 
It may be that the learned Judge was satisfied 
on the 14th of h'ebruary 1923 that the plaint- 
iffs wore endeavouring to avoid giving a fair 
and proper discovery of documents. I am inclin- 
ed to think that he must have been of that 
opinion first because of the premptory nature of 
tho order that the affidavit of documents should 
be made within ton days, secondly, because lui 
directed that all the members of the plaintiff 
firm should make an affidavit and, thirdly, be- 
cause of the matters which he specified that 
the plaintiff liim should disclose. I desire to 
make it clear, however, that I do Tiot decide 
the question in tJiis case whether the learned 
Judge liad jurisdiction to make the order of 
tho 1 4th of February in the form in which it 
stands. At the same time, 1 tlfink it is desir- 
able to add that, in my judgment, tl\c terms 
of O. XI. r. 21 contomplato two orders being 
made, tirst, an order for the answer to the in- 
terrogatories or for the discovery or iu8|)ec- 
tion of documents, as the case may bo, within 
a specified time and, secomlly, uixjn the failure 
to comply with such an order, a further oixler 
dismissing tho suit. This is in accordance with 
the English practice, as to which roforonce 
may be made to Fanieirs Chancery Forms 
(sixth Edition) p. 1027, the form being 
No. 1932 which order is made in pursuance 
of the English O. XXXI, r. 21, which is 
similar to O. XI, r. 21 in all material respects. 
It is desirable, in my judgment, that this 
course should ordinarily be followed, and it 
should be noted that an order dismissing the 
suit should not bo made unless the Court is 
satisfied that the plaintiff is endeavouring to 
avoid giving a fair and proper discovery. It 
must, therefore, be assumed that, when the 
learned Judge made the second order, namely, 
that of the 5th of May 1923, the learned 
Judge was satisfied that the plaintiffs, by nob 
conforming to tho order which he had made 
on tho i4th of February, were endeavouring 
to avoid giving a fair and proper discovery. 
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Thaii being so, in my judgmenfe the learned 
Judge had jurisdiction to dismiss the suit, and, 
having regard to the facts of the case, I am 
not prepared to say that the learned Judge 
was wrong in the exercise of his discretion in 
dismissing the suit. 

The last point which the learned Counsel for 
the plaintiffs urged was that this C^ourt should 
exercise the jurisdiction which is given under 
section 6 of the Limitation Act, and extend 
the time for appealing from the order of the 
14th h'ebruary, 19'i<53. In order that the pro- 
visions of that section should be available, it 
would bo necessary for the plaintiffs to show 
that they had sufficient cause for not prefer- 
ring the appeal within the time specified. I can- 
not see any grounds which would bring the 
case within the scope of that section. The 
terms of the order of the 14th of February 
were perfectly plain : and, I do not find that 
the defendants did anything to mislead the 
plaintiffs. As far as the Court is concerned, 
it is true that the Master directed the further 
affidavit to be filed ; but it has been explained 
by the Registrar that that would not have been 
done but for th(3 endorsement which was put 
on the affidavit by the Attorneys acting for the 
plaintiffs. 

Consecjuently, in my judgment, for the rea- 
sions, which I have mentioned, this appeal 
must be dismissed with costs. 

Richardson, J. —I agree. 

Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Miscellani^ous Appeal No. 3 op 1928. 

October 31, 1923. 

Present : — Mr. Prideaux, A. J. C. 
LAXMAN— Appellant 
versus 

Mt. BHDLABAI and others-— 
Respondents. 

Iltndu La to Adoption-Suit by reversioner to con- 
test adoption^Burden of proof. 

In a suit by a Hindu reversioner for a deolaration 
that the defendant was not validly adopted by the 
last male holder of the property, the burden of prov- 
ing ihe factual and validity of the adoption lios on 
the defendant. 

Asharfi Kunwar v. Ilup Chand, ?0 A. l‘J7; A. W. N. 
(l‘J08) 6 A. L. J. 200, dissented from. liajagopala 

Ueddyv. Nattti Govindu Beddijf 1) Tnd. Gas. ;(42; lU 
]\J. 320; 0 M. L. T. 12S; 21 Ti. J. 115. relied on. 

Appeal against the decree of the District 
Judge, Wardha, in Civil Appeal No. 47 of 1922, 
decided on the 10th (Ictoher, 1922. 

Mr. V. R. Pandti, li. />., for the Appellant. 

Sir B, K. Bose, for bho R 0 Pi)ondonts. 

JUDGMENT .— One Raghu died leaving 
Ills widow Bhulabai, the 1st defendant. The 
plaintiff, Laxman, says that he is the reversion- 
ary heir to Raghu and brings his suit for a 
declaration that defendant No. 2 was not 
adopted by Bhulabai to her hiisbad Raghu, 
and if adopted, the adoption was invalid under 
Hindu Law. The trial Court placed tho 
burden of proving tho adoption on tho defend- 
ants and held that defendant No. 2 was not 
the adopted son of Raghu and that Raghu did 
not authorise liis wife to make the adoption 
after his death. A decree was passed in plaint- 
iff’s favour declaring the adoption illegal and 
not binding on the plaintiff. 

On appeal by the defendants the District 
Judge, Waidha, held, following Asharfi Kunwar 
V. Bud Chand (1), that tho burden of proving 
that the alleged adoption is invalid and never 
took place was upon the plaintiff and has, 

(1) 80 A. 197; (A. W. N. 1900) 79; 5 A. h. J. 200. 
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fchereforo, set aside tlio decree of the firsb 
Court and remanded the case. Hence the 
present appeal. 

The Allahabad case quoted has been dissent- 
ed from in liajgopafa lie<l(ly v. Sadasiva 
Reddy (2) a case in which the Allahabad 
ruling was considered. What I liave to 
decide here is whether the Allahabad or the 
Madras ruling should be followed. I lean 
towards tiie Madras view, for it seems to mo 
that there is no dilTerence between a case like 
the present where plaintiff can only sue for a 
declaration and one whore the reversioner 
seeks to enforce his right to possession. There 
is no doubt that if a plaintiff is entitled to 
claim immediate possession and asks for it, it 
would lie on those setting up an adoption in 
defence to prove It; and in the present 'case I 
think that once the plaintiff Is established to 
be the reversioner, it lies on the defendants to 
establish th (3 adoption. In this case here both 
sides have adduced evidence, the question of 
the burden of proof is of secondary importance 
but the burden, to start with, should be as 1 
have above indicated. 

With these remarks I set aside the decree 
of the lower Appellate Court and remand the 
case to that (-ourt for a fresii consideration 
and a decision on the merits No refund 
certificate will issue and costs will abide the 
result. 

z. K. Gavi remajul^Jt 

(2)9 Ind. Cas. 34 M. 329; 9 L,T. 

M. L. J. 445. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 733 of 1922, 
January 9, 1924. 

Vresent: — Mr. Justioo ?^tuart and Mr, Justice 
Mukerji. 

YAQUB ALI AND OTHERS —Plaintiffs - 
Appellants 
versws. 

DHAN SINGH -Defendant- 
Respondent. 

V. P. Laud Revenue Act (fll of 1901), ss, 87, 88 — 
Qommutation of reni^Suit to recover arrears of r4ni-^ 
Court, wheUtsr bound hfi cnirij in Hevmue papers. 


In rent suit^ in tlio l^ovoiiiie Courts agaiiirtfc 
occupancy teuant'^ the Courts mu^fj award rent 
at the rates which are fixed upon the pipers unless 
those rates are entered erroneously by a clerical 
mistake ; and where there U a binding order of 
some competent authority, '^uch an order by 
the Settlement Officer under 87 and 88 of the 
0. r. Land Revenue Act, or under -i-. 13 to 10 of the 
Agra Tenancy Act, the Court ha=i no di-cretion but 
mu‘4t allow the rent at the rate*? directed. If either 
the landlord or the tenant ha^ any objection to t,h(j-;e 
rates he um«!t apply to the proper authorities to have 
those rate'? altered, but a Court trying a suit for 
arrears of rant has no authority in the matter, [p. 861, 
col. 2.] 

Second appeal from the decree of the 
District Judge of Bulandsliahr, dated the 23rd 
March 1922. 

Messrs. AJni Ah and Iqhal Ahviad, for the 
Appellants. 

Mr. St. C, Thwipson^ for the Rf^spondents. 

JUDGMENT. 

Stuart, J. -This appeal raises a question 
of some importance. The facts are as 
follows : — 

The plaintiff s-appellants are, according bo 
the statements in tl^e plaints, residents of 
Bulaudshahr City. 'Chey own Zemindnri in 
the village of Bahlimpura. The defendant- 
respondent is an occupancy tenant in Bahlim* 
pura holding 8 tdghas and 3 hiS7VJS in occu- 
pancy tenancy. The plaintiffs sued the defen- 
dant for the rent of 1327 Fa.sL', that is to 
say 1919 -~20, and calculated the rental on a 
grain basis according to which it amounted to 
about Rs. 160 which worked out to Rs. 20 a 
higha. In the plaint it was admitted that the 
entry in the revenue papers showed that the 
defendant was liable only to pay Rs. 61 as cash 
rent and the plaint contained the argument — 
plaints in Revenue Courts frequently are argu- 
mentative — that a mistake had been made and 
that, somehow or another, the rent bad been 
commuted from grain rent to cash rent with- 
out the knowledge of the plaintilVs or their 
ancestors. The argument continued tliab the 
rent had formerly been a grain rent and that 
it should remain as a grain rent. The defen- 
dant replied that in the progress of a recent 
Settlement the Assistant Settlement Officer 
had commuted the rent from grain rent to 
a cash rent on the 29th August 1918 and 
that lie had tendered the rent as fixed by the 
Assistant Settlement Officer to the zeviindars 
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wlio had rnfusod to accept it. The Aflflistaot 
Collector who heard the case was not satisfied 
with the e!itry in the patwaris papers which 
show Bs. 61 as the amount of rent fixed upon 
this occupancy holding at the time of the 
►'^ettloraont but wont into the question as to 
how that rental had come to be fixed. Ho 
ascertained that the rental bad formerly been 
a grain rental but that the Assistant Settle- 
ment OfTicor had, under the provisions of 
section 88, Local Act IH of 1901, commuted 
the grain rent into a cash rent. He consider- 
od, however, that that order of the Assist- 
ant Settlement Officer was null and void 
because upon enquiry it was ascertained that 
by a mistake not of the defendant but of some 
clerk in the Settlement Office notice had not 
issued to the plaintiffs in this case that these 
proceedings wore in progress. He accordingly 
decreed the higher rental against the defen- 
dant. The defendant appealed to the District 
Jud.ge who took the view that the rate of rent 
to be allowed was the rate fixed by the Assist- 
ant Settlement Officer. 

We are not concerned with the decision of 
the point whether the plaintiffs -appellants 
were or were not prejudiced by the omission 
to give them notice of these proceedings. Wo 
consider it exceedingly unlikely that they 
liad no knowledge of the proceedings for, 
on facts before us, the Sottioment authorities 
were commuting grain rents not only in res- 
pect of this holding but in respect of many 
others in the village. ' Ordinarily, these absen- 
tees would have an agent in the village who 
would generally be fully conversant with 
the proceedings of the Settlement Depart- 
ment. Further, the Settlement arrived at 
must have been put before them for 
acceptance. No attempt was made by the 
Assistant Collector to ascertain whether 
they had or diad not boon preiudioed in 
reality. The view which he took was that 
the Assistant Settlement Officer’s order was 
ultra vires and that he should not decree tlie 
the suit according to the recorded rates but 
was obliged to go back to what had occurred 
before those rates were recorded and put the 
matter right. In other words, he arrogated to 
himsolf the functions of a Court of Revision 
over the Assistant Settlement Officer. In our 
opinion the matter is very clear in a case like 
this. In rent suits in tlie Revenue Courts 


against oooupancy tenants the Courts must 
award rent at the rates which are fixed up- 
on the papers unless those rates are entered 
erroiieously by a olorical mistake, and where 
there is a binding order of competent authority, 
such as an order by the Settlement Officer 
under sections 87 and 88, Local Act III of 
1931 or under sections 43 to 46, Local Act II 
of 1901, the Court has no discretion but must 
allow the rent at the rates directed. If either 
the landlord or the tenant has any objection to 
those rates he must apply to the proper autho- 
rities to have those rates altered, but the Court 
trying a suit for arrears of rent has no 
authority in the matter. This is sufficient to 
dispose of the appeal which, in my opinion, 
should bo dismissed with costs on the higher 
soale. 

Mukerji, J — I wish to add a few words, 
having regard to the importance of the ques- 
tion involved. The argument addressed by the 
learned Counsel for the appellants to us seemed 
to take it for gratited that the proceedings 
before the Settlement Officer were in the 
nature of a regular suit and that, therefore, the 
order passed could not bind a party who was 
not formally before the Settlement Officer. If 
we peruse carefully sections 87 to 90 of 
the Land Revenue Act of 1901 wo shall see 
that no such procedure as that of a suit 
is necessary. Section 88 of the aforesaid Aot 
lays down that an occupancy tenant among 
other tenants may apply for a commutation 
of rent. Section 89 says that when such an 
application is made it would bo the duty of 
the Settlement Officer to commute the rent. 
Unless he has been specially authorised to re- 
fuse any such application, ho cannot refuse it. 
Ho has to proceed as directed in section 87 of 
the Revenue Aot. That section authorises 
the Settlement Officer to fix rent even on 
his own motion. Nowhere is it laid down 
that a tenant making an application should 
name any person as the opposite party to 
whom notice has to be formally sent. It 
would be the duty of tho Settlement Officer 
or his Assistant Officer to issue notice to the 
parties concerned and to hear those who, 
according to his idea, may bo interested in the 
matter. In the circumstances, tho order of 
the Settlement Officer or his Assistant unless 
reversed in appeal is final, although no person 
whatsoever may have been informed of tho 
proceedings. I am speaking of an extreme case. 
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The result; is tihat the judf^mont of the Court 
below is perfectly right aud I agree in the 
order proposed by my learned brother. 

By the Court : — The appeal is dismissed 
with costs on the higher scale. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civiii AprEAn No. 862-B of 1922. 

November 23, 1923. 

Present : — Mr. Kinkhede, A. J. C. 

BAYA —Appellant 
versus 

BHAURAO —Respondent . 

Evidence Act il of 1^72), s. 68 (3) — S^condarv evi* 
dence^Will^Copv prepared hj Sub.Registrar^Hindti 
Law-~]Vill’-Revocationt what amounts .Animus 
revooandi, proof of. 

A Will waa submitted for registration, but as the 
8ub-Begl'«trar had doubla aa to its execution 
he referred the matter to the District Begi«)trar. 
The latter required a copy of the Will to be submitted 
to him. The Sub-Tlegi.^trar prepared a copy of the Will 
and flubmitted it to the Begi'ttrar. The Will not 
registered and in a smit relating to the Will the copy 
of the Will submitted by the Sub-Begi^trar to tho 
Registrar was sought to bo proved as secondary evi- 
dence of the Will ; 

Held, that the copy was admissible under section 63 
(3) of the Evidence Act. 

Ihe Will of a Hindu may bo revoked by parol and 
where definite authority is given by him to destroy the 
Will with the intention of revoking it, that is in 
law a suffioient revooation, although the instrument 
is not in fact destroyed. 

Maharajah Pertab Narain Singh v. Maharanee 
Sahhao Kooer, 3 0. 626 ; 1 0. Xu B. 113 ; 4 I. A. 228 ; 3 
Bar. P. 0. J. 740 ; 3 Suth. P. 0. J. 458 ; Bafique and 
Jackson’s P. C. No. 46 : 1 1. J. 67‘J : I Ind. Deo. (N.S.) 
983 P. C.; Venkayyamma v. Venkatarammayama, 25 
M. 678 ; 4 Bom. L. B. 667 ; 7 0. W. N. 1 ; 12 l\r. L. J 
299 : 29 I. A. 156 (P.C.), relied on. 

Ihere must, however, be very cogent evidence to 
prove the animus revocafidi which is so essential for 
the purpose of revooation. 

Appeal agaiuBt the decree of the 2nd Addi- 
tional Distriot Judge, East Berar Amraoti, in 
I C--109 


Civil Appeal No. 190 of 1021 deoidod on the 
26tb April 193-2. 

Mr. M. R. Dixit, for the Appellant. 

Mr. M. Gupta, for tlie Respondent. 

JUDGMENT. One Paikaji held certain 
fields amongst other property. He died on 
26th July 1912 leaving behind a widow by 
name Sakhu and a daughter by name Baya. 
He had a separated brother Ganpat whose son 
was one Doma, father of the plaintiff, Bhaurao. 
Bbaurao 8 case is that Paikaji executed a Will 
on 1 6th March 1912 whereby, amongst other 
di8po8itions,he bequeathed field Survey No. 18|2 
of mouza Khadak Sawanga to him subject to 
the life interest of Sakhu, Sakhu died some- 
time in December 1^^20. The present suit was 
instituted on 8th April 1921 after the plainb- 
iff*s father had unsuccessfully contested the 
right of Baya to have mutation of names in 
her own favour on the ground that he was 
joint with Paikaji. The defence of Baya was 
that Paikaji did not execute any Will and that 
even if it was executed it was revoked and that 
Paikaji did not intend to act up, or give effect, 
to it. The story is that the Will was present- 
ed by Paikaji for registrabion bub the Sub-Re- 
gistrar did not register it as be thought that 
Paikaji and his wife were executants by reason 
of the provision in blie Will that the property 
was to go to tlie legatee after the deaths of 
Paikaji and his wife. But that as his wife 
Sakhu was against any disposition of property 
by Will, Paikaji, on her desire and request, 
revoked it, and he being ill asked his wife to 
get it back from the Sub-Registrar's office., and 
thus decided not to get it registered. The 
defendant also relied on the oiroumstanoes 
that the document remained unclaimed 
in the Suh-Registaar’s office, and that none 
of the heirs and legatees oared to enforce 
it so long, as indicative of the intention 
against giving effect bo it. The Court of 
the first instance, with a view to ascertain 
the facts connected with the presentation, 
non-registration and return of the document, 
called for the record fiom the Sub-Registrar's 
office and examined one ^Faruti Balkrishna 
who was in charge of the office in connection 
with the record which he produced. Similarly, 
the Additional Distriot Judge also had to send 
for the correspondence that passed between 
the Sub-Registrar and also the Distriot Regis- 
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trar in oonneobioti wlfch the registration, eto., 
of the Will. The Court of the first instanoo 
framed the following two issues which are 
material for the purposes of this appeal : — 

1 Whether the deceased Palkaji . executed 
any Will on 16th March 1912 and be- 
queathed 18 1 2 to plaintiff ? 

2 Whether the Will was revoked as alleged 
by defendant ? 

As the original Will was not available, the 
same having been returned to the defendant's 
mother, the Court of the first instance thought 
that tlie copy which was prepared by the Sub- 
Registrar for the purpose of being forwarded 
to the District Registrar for orders, was not 
admissible in evidence to prove the disposi- 
tion and, consequently, the finding on issue 
No. 1 was that Paikaji executed a Will on 
16th March 1912 but that it could not bo 
definitely found that ho willed 18|2 in plaint- 
iff's favour. As regards issue No. 2 it hold, 
on the evidence of D. Ws. 3, 4 and 5, that 
when the notice from the Sub-Registrar was 
brought to Paikaji, he would not go to appear 
before the Sub-Registrar to have the Will 
registered; and the Court inferred that after 
bis wife's exhortation he changed his mind and 
did not wish to give effect to what he put iu 
black and white, and concluded that the docu- 
ment dated 16th March 1912 was a scrap of 
paper " and found that the Will was revoked. 
The suit was accordingly dismissed by the 
Munsif of Yeotmal, who tried it. 

Iu appeal the matter came up before 
Mr. R. M. Bhagade, 2nd Additional District 
Judge, who in a well considered judgment has 
upset both the findings and decreed the claim. 
His conclusions may be summarized as 
under : — 

(1) That the original Will was produced by 
Paikaji but by reason of his non-appearance 
before the Sub-Registrar for getting it regis- 
tered in spite of notice it remained unregis- 
tered and unclaimed and was, therefore, return- 
ed by the Sub-Registrar under the orders of 
the District Registrar to Paikaji’s widow Sakhu 
on her application after the death Paikaji. 

(2) That the Sub-Registrar having enter- 
tained doubts as to whether Paikaji or his 
wife should be treated as executants of the 
Will he made reference to the District Regis- 
trar and that a copy of the Will was ordered 


to bo submitted, before the District Registrar 
could pass any orders upon the roferonco and 
that the Sab-Registrar s endorsement submit- 
ting the copy, which he made in the discharge 
of his official duty, that is, in compliance with 
the District Registrar's orders, was a true 
copy compared with the original. That such a 
copy was secondary evidence under section 63, 
clause (3), of the Evidence Act and particularly, 
as the original was proved to have gone into 
the possession of defendant’s mother, the 
secondary evidence was admissible. As this 
evidence was held admissible, ho concluded 
that the disposition with respect of Survey 
No. 18l2 in favour of plaintiff was capable of 
being proved with the help of the copy and of 
the oral evidence given in support of it. That 
the evidence of alleged revocation was insuffi- 
cient to show that the Will was really revoked, 
and that Paikaji really did notliing to revoke the 
Will and that the Will was not merely a scrap 
of paper as held by the Munsif. Against this 
decision the present appeal has boon preferred 
and two points have been urged : (1) as to the 
admissibility of the copy, and (2) as to the 
revocation of the Will. 

As the judgment of the Additional District 
Judge was an upsetting judgment I thought it 
desirable to go through the evidence at the 
stage of arguments addressed to mo. After 
carefully considering the evidence and the 
probabilities of the case I am satisfied that the 
decision of the Additional District Judge on 
both the points is not incorrect. The oircum- 
stanoes point to a definite intention of Paikaji 
to make a disposition of his property by whioli 
he thought he would not only secure enjoy- 
ment of the estate to his widow for her life, 
but also provide his daughter, brother’s son’s 
son, and the presiding deity of one temple, 
r’uoh a disposition is not inconsistent with the 
notions of a Hindu. It does not disinhorlt 
the natural heirs and there is nothing unusal 
about it. Not only do the plaintiff’s witnesses 
support the disposition but even the defen- 
dant's witnesses who say that they had 
accompanied Paikaji to the Sub-Registrar’s 
office also corroborate the plaintiff’s ovidonco. 
Paikaji did not merely stop at the stage of 
intention but actually translated his intention 
into action by having the formal instrument 
of the Will drawn up, signed and attested He 
seems to have also thought that the lodging 
or depositing of the instrument with the Sub- 
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"Registrar would mako his intention to act up 
to it clearer still. Tl:o Registrar, in all pro- 
bability, mistook bis intention and considered 
that his wife’s presence was necessary. It is 
equally possible that by intending to get it 
registered by the Registrar he wanted to leave 
no room for doubt as to his intention in the 
matter. The original document having been 
returned to the defendant’s mother the true 
copy prepared by the Sub-Registrar was 
admissible under section 63 (3) of the Evidence 
Act. 

As regards the plea of revocation on the 
ground that the deceased Paikaji did not get 
the Will registered, suffice it to say that it is 
not always the case that registration is resort- 
ed to only in respect of documents whicli are 
made cumpulsorily registrable by law. Wills 
executed by Hindus are not compulsorily 
legistrable instruments. We cannot, therefore, 
impute to Paikaji an intention to treat the 
instrument as inoperative in case it remained 
unregistered. If the Registrar had not errone- 
ously thought that it was an instrument not 
by himself alone but by himself and his wife 
and had he either admitted it to registration 
or accepted a deposit of it then and there on 
16th March 1912 when it was presented to 
him by Paikaji, there would have been no 
trouble in the matter. It is the improper 
action of the Bub-Registrar which has created 
all this trouble. The I )i strict Registrar’s orders 
which he sought for his guidance simply gave 
him direction to proceed according to law and 
did not throw much light on the question. It 
is clear from the evidence oti record that the 
Sub-Registrar sent out a notice to Paikaji to 
attend before him hut he did not care to 
attend. Exhibit P-2 which is an extract from 
the minute hook shows that on let May 
1912 ho issued notice to both Paikaji and his 
wife calling upon them both to appear before 
him for making statements, but neither both 
nor any one of them appeared till 16th July 
1912, and that the registration was refused 
on that date If the alleged exhortation by 
his wife and her aversion was the immediate 
cause of Paikaji's refusing to act up to the 
disposition, the Bub-Registrar had presented 
him with a very good opportunity by asking 
them both to attend before him to do so. The 
evidence of D. W. 4 that Paikaji died 15 days 
after notice does not appear to be correct 
because he died on 26th July 1912 nearly 


three months after the date of notice. The 
evidence of other witnesses Nos. 3 and 6 
clearly shows that the notice was brought for 
service H days after Akshayatriliva which 
foil on 20th April 1912, which is more or less 
consistent with the date Isb May 1912 men- 
tioned in Exhibit P-2. It is, therefore, more 
likely that the notice was served semetime in 
the early part of May 1912. As the evidence 
shows, Paikaji was not so very ill at tliat time 
as to be incapable of attending before the Sub- 
Registrar. According to D. W. 5 the notice 
was brought to his baitliak and was refused 
by Paikaji there. According to this witness 
it was after the execution of the Will that 
there was a dispute between Paikaji and his 
wife and so he cancelled it. Witness adds, 

“ Paikaji received a notice from the Registra- 
tion Office. lie did not go there and said that 
lie did nob give effect to it and so he would 
not register it. ’ He does not speak of any 
altercation or exhortation by the wife on tho 
occasion of the service of the notice as is 
deposed to by other witnesses. He does not 
also speak to his illness being an excuse for the 
refusal to bake notice. Witness No. 1 for 
defendant speaks of Diwaker, D. W. 3, having 
been sent for to read the notice. D. W. 2 
says ” a postman brought a notice. It was 
about signing a document which was 
executed by Paikaji. Paikaji said he was ill 
and BO he refused it and said that ho would 
bring back the document ho had executed. At 
that time his wife said, why should he execute . 
a document when he had daughter. Paikaji 
kept quiet saying that she would know 
everything.’’ According bo this witness 
Paikaji when asked to sign the notice, “ said 
that he was very ill and would nob, therefore, 
sign and ho died two months afterwards. 
That Paikaji’s daughter was there. Paikaji 
said nothing at all about the nature of 
document or where it was.” D. W. 3 says 
that he was called and so he went over to 
read the notice. Apparently he read it and 
knew that it was a notice alx)ut the registra- 
tion of the Will which Paikaji had exf^onted. 
Tie says “ Paikaji’s wife gob angry and 
he said that he would not take notice as 
he did not like to registrer it. His wife was 
getting angry and he said that he would bring 
back document or she should do after him ”, 
He says that I^aya was there when the notice 
was brought. According to this witness Pai- 
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kaji refused the notioe but said nothing to him 
(peon). According to D. W. 4 during the ill- 
ness of Paikaji notice was received while 
the witness was there. The notice did not 
mention the nature of the document. Paikaji's 
wife is said to have “ asked Paikaji about the 
document " and he said that “ bo had willed 
away estate,** Whereupon the wife said “why 
should be have executed it when he had a 
daughter.*' Paikaji said “ if he felt better ho 
would bring it back or else she should bring 
it back after his death. The witness says “no 
one suggested to Paikaji that it may be writ- 
ten on the notioe “ that the document was not 
to be registered." This witness has put the 
stamp of falsehood on the story told by every 
one of the witnesses by saying that Paikaji 
died 8 or 15 days after that. On the strength 
of this sort of evidence no Judge could bo 
expected to return a finding in favour of revo- 
cation of the will. I think Mr Bhagade's 
conclusion, that this was insufficient, is per- 
fectly correct and sound. 

It has been held in Maharajah Pertab Na- 
rain Singh v, Maharanee Subhao Koore (1) and 
Venkayamma v. Venhat RamannaYemma (2) 
that the Will of a Hindu may be revoked by 
parol, and where definite authority is given 
by him to destroy his Will, with the intention 
of revoking it, that is in law a sufficient revo- 
cation, although the instrument is not in fact 
destroyed. There must be very cogent evidence 
to prove the animus revocandi which is so 
very essential for the purpose of revocation. 
At the time when the notice was brought to 
Paikaji, if ho bad made up bis mind to revoke 
the Will, then there was nothing to prevent 
Paikaji who was himself literate and who had 
also the Patwari (D. W. 3) by his side to help 
him, and a Marwadi friend (D. W. 5) to advise 
him, from making the obvious endorsement 
on the notice that the will was cancelled and 
he did not therefore want to have it registered. 
The evidence about the authorisation of his 
wife to take back the Will has rightly been 
treated as discrepant and unreliable by the 
lower Appellate Court. The learned Additional 
District Judge's finding, that, in the present 

(1) 3 C. 626 ; 1 0 L. R. 113 ; 4 1. A. 22e ; 3 Sar l\ 
C. J. 740 ; 3 Suth P. C. J. 458 ; Rafique and Jaokflonfl 
P C. No. 46; 1 Ind. Jur. 679; 1 Ind. Deo. (N. 8.) 983 
(P. C.) 

(2) 25 M. 678 ; 4 Bom. L. R. 657 ; 7 C, W. N. 1 ; 12 
H. L. I 299 ; 29 I. A. 156 ; 8 Sar. P. 0. J 286 (P. 0.) 


case, what Paikaji seems to have done is 
merely to have said to his wife that he would 
not go to have the document registered, and 
that tiiis deolacatiou does not show that 
the Will was really revoked, is sufficient for 
the dismissal of the second appeal. 

In this view of the case I hold that the 
claim had been rightly decreed against the 
defendant. The present appeal is, therefore, 
dismissed with costs. 

z. K. Appeal dtsmmed. 


SIND JUDICIAL 
COMMISSIONER'S COURT. 

Original Civil ^uit No. 725 up 1922. 
.luly 16. 1923. 

Present : — Mr. Rupohand Bilaram, A. J. C. 

TULSIDAS KESHOWDAS-Plaintipps 
versus 

HASHIM and others— Defendants. 

Mortgage' ^Interest at rate oj one per cent per men* 
sevi, whether — Post diem interest when allowed^^ 
Surety^ liabilities of-- Liability^ how far extends^ 
Failure of creditor to sue, whether discharges surety 
Preliminary decree^ effect of. 

Interest at the rate of one per oent. per mensem on 
a mortgago-seourity is not penal and may be allowed. 

Where a paortgage-deed does not expressly provide 
for payment of post diem interest but iU provisions, 
taken as a whole, without exclusive attention to any 
one of them stipulate that inlorost is to run without 
any limitation as to the period of its ourreuoy, post 
diem interest ought not to be refused, [p. 870, ool. 2 ] 

In the absence of anything to show that bin lia> 
bility was otherwise limited, a surety for payment of 
interest is liable to pay the same until the debt is 
naturally »ati.siled and not only for the time mention- 
ed in a deed for payment of the principal amount. 

The fact that posf diem interest is recoverable from 
a mortgagor under the terms of the mortgage-deed 
and not b/ way of damages does not necessarily 
make the liability of the surety to pay interest oo-ex- 
tensive with that of the mortgagors, [p. 870, ool. 2.] 

The surety must never be oha;rged beyond the pre- 
cise terms of his engagement, [p. 870» ool. 2.J 
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The merd forbearance on the pirt of the plaintiff to 
flue doea not diaoharge the flurety of hia liability, 
[p. 871, ool. 1.] 

A preliminary decree operates aa merger with re- 
gard to the liabilit^r to pay future interest and releaae^ 
a flurety from hia liability under the deed. [p. 871, 
ool. 2.j 

Mr. Thahursing Laking, for Plaintiff. 

Mr. Qhulam Hussain, for Defendants 1 to 3. 

Mr. Kewalram Jethma^vd, for Defendants 
No. 4. 

JUDGMENT. -This is a suit for reco- 
very of Bs. 12,000 claimed as principal and 
Bs. 3,860 as interest due on a mortgage- bond 
dated the 10th of June 1918, executed by 
defendants Nos. 1 and 2 and one Bamzan. 
since deceased, as principal-debtors and by 
defendant No. 4 in his capacity as surety for 
the payment of only the interest due on the 
bond. The legal representatives of Bamzan 
have been impleaded as defendants No. 3. 

The only defence raised on behalf of defen- 
dants Nos. 1, 2 and 3 is that the rate of one per 
cent, interest per mensem claimed by the 
plaintiff is penal and should be relieved 
against. 

On behalf of defendant No. 4 it has been 
contended that under the terms of the mort- 
gage-deed he had guaranteed the payment of 
interest for one year only as the deed provid- 
es for repayment of the principal amount at 
the expiry of one year ; that interest for that 
period having been paid by the mortgagors he 
is relieved of any further liability under the 
deed ; that the deed does not provide for pay- 
ment of interest after the period of one year 
and, therefore, defendant No. 4 is not liable for 
post diem interest which can only be allowed 
by way of damages ; that the plaintiff had con- 
sented to allow time for payment to the mort- 
gagors and that the plaintiff had further failed 
to give notice to the defendant No. 4 of tho 
failure of the mortgagors to pay interest 
regularly and that ho is, therefore, discharged 
from his liability as surety. 

The points which arise for decision are as 
follows : — 1. Is the interest claimed by the 
plaintiff penal, and should it be reduced ? 

2. Is the defendant No. 4 liable as surety 
for payment of interest, and, if so, for what 
period ? 

8. General. 

No evidence has been called on behalf of 
the defendants. The plaintiffi Ex. 4, and 


Ghulam Hussein Ex. 6, the attesting witness 
to the mortgage-deed, have proved payment of 
consideration and the due execution of the 
deed by defendants Nos 1, 2 and 4 and the 
deceased Bamzan. 

The decision of the both the points in issue 
depends on the oonstruotion of the mortgage- 
deed, Ex. 3. Tho deed provides for re-payment 
of the sum of Ks. 12,000 within twelve 
months from the date of the deed, and con- 
tains the following covenant for payment of 
interest : — 

also promise to pay interest on the said 
sum of Bs. 12,000 at the rate of twelve 
annas per cent, and suoh interest to 
commence from tho date hereof, and to 
be paid every month till payment of the 
said principal sum, but should we fail to 
pay interest for any throe months, we 
shall be charged interest at the rate of 
one per cent, per mensem.” 

Tho covenant with regard to tho liability of 
the defendant No. 4 is contained in one 
single para, which is as follows : That 

Haji Suleman Umer agrees to pay interest 
in case the mortgagors fail to pay the same 
regularly.” 

It is true that the clause for payment of 
interest at the enhanced rate of one per cent, 
per mensem does not provide in clear terms 
that such interest is to run from the date of 
default. Taking tho document as a whole, tho 
intention of the parties appears to be to 
provide for the enhanced rate of interest from 
the date of default and not from the date of 
the loan. The plaintiff has claimed interest 
at the higher rate from the date of default and 
not from the date of the loan. Assuming, 
however, that the interest of one per cent, 
per mensem is intended to run from the date 
of tho loan and is as suoh by way of penalty, 
the interest of one per cent, per mensem 
on a mortgage- security is not so high 
as to entitle the defendants to relief. In 
Bamsunder Koer v. Bai Sham Krishin (1), 
their Lordships of the Privy Council did 
not interfere with the dnding of the High 
Court awarding the agreed enhanced rate of 
Bs. 1-8-0 per cent, per mensem simple interest 

(1) 3d I. A. 9 ; 9 Bom. L. B. 304 ; 11 0. W. N. 
249 ; 17 M. L. J. 48 ; 2 M. L. T. 75 ; 81 0. 150 ; 4 A. 
L- J. 103 ; 6 0. L. J. IQe (P. 0.). 
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on a mortgage bond. In Bam Bhujatoan 
Prasad Singh v. Kathuram (2), their Ijordshipn 
of the Privy Council reduced the rate of inter- 
est charged by the plaintiff to one per cent, 
per mensem in a suit based upon a mortgage 
of property of a joint Hindu family at a liigh 
rate of interest where the co-parceners had 
contended that there was no legal necessity 
for the high rate of interest charged. 

The rate of one per cent, per mensem as 
interest does not appear to me to be un- 
reasonable and I allow interest at that rate 
from the date of default. 

The mortgage-deal, Ex. 3, is very badly 
drafted. It is contended that, in so far as the 
deed provides for payment of tlie principal 
sum of Es. 12,000 within twelve mouths, post 
diem interest cannot be claimed as interest 
provided for under tlie terms of the deed but 
as damages for dentention of money, and, there- 
fore, there is no liability on the surety defen- 
dant No. 4 to pay the amount of such dam- 
ages. In Mathuradas v, liaja Naraindas 
Bahadur (3), their Lordships of the Privy 
Council held, on the construction of a mort- 
gage-deed which provided for payment of the 
principal sum and interest within a year of 
the date of the deed, that interest after the 
expiry of the year could be claimed under the 
deed and not merely by way of damages for 
breach of contract. At page 145 of the report 
their Lordships have remarked as follows : - 
“ The construction of the High Court ascribes 
to parties an intention that, however piyment 
may bo delayed beyond the fixed day, the debt 
shall carry no interest, that the creditor shall 
havo no remedy provided by contract, but 
shall be driven to treat the contract as broken 
and to seek for damages which lio in the dis- 
cretion of a jury or a Court, and are subject 
to a different law of prescription. It appears 
to their IjorJships that though contracts are 
not frequently found to be of that imperfect 
nature, it is more reasonable to ascribe to the 
parties the intention of making a perfect con- 
tract especially when such a contract is of a 

(2) 71 Iiid. ( a.-*. 033 ; 60 h A. 14 . j T. L. T. 2'J ; 
(19‘23) A. I. 1^. (T. C.) 37 ; 32 M. L. T. 123 ; 44 M. L. 
J. 615 ; 26 Bom. L. 668 ; (1923) M. \V. N. 882 ; 
2 Pat. 285 ; 38 C. L. J. 25 ; 18 L. W. 767 ; 1 P. L. 
B. 445 ; 28 C. W. N. 446 (P. C.). 

(3) 23 1. A. 138; 19 A. 39; 1 C. W. N. 62; 8 
M. L. J. 211 ; 7 Sar. 1*. C. J. 88 ; 9 Incl. Deo. (N.a) 
25. 


Lmi 


very common kind and suitable to the ordinary 
expectations of persons entering into mortgage 
transactions.” 

In Binder Singh v. (hingasarai Sahu (4), 
their Lordships of the Privv ('OUnoil held that, 
where the provisions of a mortgage-deed^ 
taken as a whole, without exclusive attention 
to any one of them stipulate that interest is 
to run without any limitation as to the period 
of its currency, pest diem interest ought not 
to be refused. Keferenco may also be made to 
the case of Manager l othalxi Timap Shanhhog 
V. Vigneshwar Cl map Hedge (5), I he mort- 
gage-deed, Ex. 3, contains a proviso on the part 
of the mortgagor to pay interest “till payment 
of the said principal” and not till the expiry 
of one year. The deed further provides for 
the mortgage-amount being realized from the 
sale of the property and for recovery of tlie 
balance of the amount, if any, with interest 
thereon from the person and other property 
of the mortgagors. Eeading the document as 
a whole, there is no doubt that post diem 
interest is recoverable from the mortgagors up 
to payment of the principal amount under the 
terms of Ex. 3 and not as damages for breach 
of the contract. 

The fact that post diem interest is recover- 
able from the mortgagors under the terms of 
the mortgage-deed and not by way of damages, 
does not, however, necessarily make the liabi- 
lity of the surety to pay interest co-extonsive 
with that of the mortgagors. 

The surety who is a favoured debtor must 
never be charged l)eyond the precise terms of 
his engagement, (llalsbury Vol. 15. paras. 909 
and 914), The clause in question is some- 
what vague and indefinite. If oral evidence 
had been given to indicate the surrounding 
circumstances, or to show the position of 
the parties, 1 should have welcomed it. It is 
probable that the surety never intended 
to make himself liable for payment of 
interest after the expiry of one year from 
the date of the deed. No (widenoe, however, 
has been offered on his behalf, and I must 
interpret the clause in Ex. 3 as it is, accord- 
ing to the rigid rules of evidence though 
they may present an appearance of artificiality 

(1) 25 I. A. 9 ; 20 A. 171 ; 2 C. W. N, 129 ; 7 Sar. 
i’. (4 J. 273 ; 9 Iiid. Deo. (N. JS.) 471 (V. C.) 

(5) 22 B. 107 ; 11 lad. Deo. (N. 8.) 663. 
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aad Qvrtn iiioonaiafcouoy iu any parfciciilar oaae as 
poiiibod out by Viscomiti Hirkonheal in Railier- 
ford V. Tiich'irds<)H (6). 'riiou-jli a Hureby’s lia- 
bility will nob ha unduly oxtonded, neverbheloss 
it oomprisos all bran^aobioas whioli naturally 
and reasonably are entered into on the faith 
of the guarantee. In King v. Greanbil (7) by 
an indenture dated the 13th February 1834 
made between »] G. the plaintiff and the defen- 
dant J*. G. mortgaged certain property to the 
plaintiff for securing G fiOO with a provisio 
for rc-convoyanco to J.G., if he should pay the 
principal and inten^st by the 13bli February 
1835, and the defendant covenanted with the 
plaintiffs “ that the defendant and 1. G. or one 
of them would during th(3 continuance of their 
mortgage-security pay the plaintiff the in- 
terest to become due iu respect, of the loan by 
two oven half yearly instalments on the 13th 
of August and the 13bh of Fei^ruary. It was 
held that the defendants liability continued 
till the principal sum was paid and was nob 
limited to the 13th of I'ebruary 1835. At p. 
335 Tindal,C. J., has stated as follows ; -“For 
the defendant, it is contended that his liability 
is limited to those two half yearly payments, 
while the plaintiff contends that the defendant 
1 ’s liability for the interest is kept on foot 
until the debt is naturally satished and that 
the mortgage-security conbinucs all that time, 
and certainly that sooms to l)o mucli more 
reasonable construction. Is it likely that a 
party who looked for security from his defen- 
dant would be sabislied with so bad a contract 
as now suggested? The recital does not allude 
to the defendant’s consonbing to bo a security 
up to a particular time and no longer. ” The 
present case is more or less similar to that of 
King V. Greenbill. I have given duo considera- 
tion to the words “ if the mortgagor fails to 
pay the same regularly ”, bub I do nob attach 
any greater importance to the word “regularly ’ 
than to imply that to mean “as it becomes 
duo”. 

There is no evidence that the plaintiff consent* 
od to allow time bo the mortgagors to pay the 
amount. The moie forbearance on the part 
of the plaintiff to sue will not discharge the 
defendant No. 4 : Of. section 137 of the Indian 
Contract Act. No authorities have been cited 

(G) (l'J23) A C. J at p. r» . \n 1. J. I’. 1. . 1‘iH L. T. 
‘3JJ ; 67 8. J. 78 ; 3J 'J’. L. P. I J 

(7) (1843) Vi L. J. G. P. 333; 6 & (J. 50 ; 6 

8cott. (N. n. ) 869 7 Jur. 604 : l‘3l K. R. 908. 


at the bar to show that bhoro was any obli- 
gation on the plaintiff to give notico to the de- 
fendant No 4 of the failure of the mortgagors 
to pay the money or interest duo thereon. 
Defendant No. 4 is not disolrirgel from his 
liability by such failure. 

I am of opinion that the liabilty of the de- 
fendant no. 4 is nob limited to the period of 
one year only. The plamtiff is entiblod to re 
cover the amount of interest on tlie principal 
sum up to six months from the date of tlio pre- 
liminary decree, when tlie principal sum is 
payable by tho defendants 1 bo 3. The prelim- 
inary decree operates as a merger with regard 
to the liability to pay future interest and 
releases the surety from his liability under the 
deed. Feber v. Burl of Lathom, Gyp, third 
pirbv (8). In clause 3 of paragraph 6 of the 
plaint, the plaintiff has not claimed interest on 
the deficiency of the sale proceeds. Ex. 3 ex- 
pressly provides such for deficiency and interest 
being recovered from tho mortgagors, and the 
clause as to payment of interest by surety can 
nob be extended bo interest duo on such defici- 
ency. 

My findings, therefore, are on issue No. 1 
that the plaintiff is entitled to tlie rate of one 
per cent, per mensem from the date of default 
a.s against tho dofendaubs Nos. 1 to 3 and that 
the amount claimed by him as interest up to 
date of suit is properly calculated. On issuo 
No 2 that tho defendant is liable to pay 
interest accruing due up to the date fixed by 
the preliminary decree for payment of tho 
principal amount. 

With regard to costs, I am of opinion that, 
under the peculiar ciroumstancos of this case, 
I should allow to the plaintiff only the insti- 
tution fee paid on the plaint and no further 
costs. Tho plaintiff delayed instituting the suit 
for a considerable time, and though the plaint 
was filed on Isb August 1922, tho suit did not 
come on for hearing till July 1923 owing to 
tho dilatorinoss of the plaintiff, the plaintiff 
liaving thereby gain<‘d advantage of getting 
interest at one per cent, per mensem by such 
delay. 

My finding on issue No. 3, tlierofore, is 
that the plaintiff is enbibU'd to the usual pre- 
liminary mortgage} decree for Rs. 16,860 
costs of tho suit limited to the institution 

(8) (1897) 77 L. J. 168. 
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and interesb ab bhe rabe o( one per oenb. per 
mensem from bhe date of bhe suib bo bhe dabe 
of bhe hnal decree as againsb defendanbs No. 1 
bo 3 and thereafter at 6 per cent, per annum, 
and to a decree for Bs. 3,860 and further inter- 
esb on Bs. 12,000 ab the rate of one per cent, per 
mensem from the date of suit to the date fixed 
by the prehninary decree for payment of the 
principal amount, the said amount to be 
recoverable from defendant No. 4. In the 
event of the sale proceeds of the mortgaged 
property being insufficient to meet the amount 
payable to the plaintifi up to the date of the 
final decree, the plaintiff to have liberty to 
apply for a personal decree against defendants 
Nos. 1 and 2 and for a decree against the 
property of the deceased Bamzan in the hands 
of defendant No. 3. 

S. D. Stiit decreed, 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Appeal No. 166 op 1923. 

December 4, 1923. 

Present: --yLv. Baker, J. 0. 

BAMBUX AND ANOTHER— Appellants 
versus 

MOTI AND OTHERS— BBSPONDENTS. 

Provincial Small Cause Courts Act {IX of 1887)t 
BoK II, Art, l\’^(^e8tion of titk^Jurisdiction of 
Small Cause Couri^Berar Land -Beveme Act, «. 930 
^Suit for declaration of grazing rights, whether cog- 
ni sable by Civil Courts 

A Small Oaufie Coarb hafi no jurisdiotion to deter- 
mine qae<^tion9 of title, and a pronounoement made 
by a Small Cause Court on a question of title cannot 
afteot the entries in the Revenue Records. 

A oorreotion of the Record of Rights moans an 
aotual alteration of the entries therein. 

A suit for a declaration that certain land ia reser- 
ved for grazing village cattle and that the malguzar 
has no right to let it out doea not fall under any of 
the heads of a. 220 of the Berar Land Revenue Act, 
and is, therefore, cognisable by a Civil Court. 

Appeal against the decision of bhe District 
Judge, Hosbangabad, in Civil Appeal No. 112 
of 1921, decided on the 24th December 1921. 


Mr. M, Oupta, for bhe Appellants. 

Mr. J. Sen, for bhe Bespondents. 

JUDGMENT. -The plainbiffs, who are 
tenants in the village of Bor, sued for a decla- 
ration that fields Nos. 8 and 60 of that village 
are reserved for grazing the village cattle and 
that the defendant No. 3, who is a Malguzar 
had no right to let them to defendants 1 
and 2. The Munsif of Sohagpur held that the 
field No. 8 could not be let out in contravention 
of the custom embodied in the wajih-uharz and 
that the defendants Nos. 1 and 2 have no 
claim to it. They did nob claim field No. 60. 

On appeal the District Judge of Hosbangabad 
held that the Becord of Bights shows that 
field No. 8, was set aside for grazing purposes; 
that there had been no correction of the entry, 
and that the decision of the first Court was 
correct, and be consequently dismissed the 
appeal. 

Defendants 1 and 2 make this second 
appeal. 

The principal contention pub forward 
is that bhe entry in bhe wajib-uUarz is 
superseded by bhe orders of the Bevenue 
Officers, actual correction nob being necessary, 
and that the suit is not cognizable by a 
Civil Court under bhe provisions of section 220 
of the Land Bevenue Act. It is also pleaded 
that the suit is barred by limitation. 

It is undisputed that the land is recorded in 
the wajib-uharz as grazing land, not to be 
brought under cultivation. It appears that 
an application was made by the residents of 
the village to the Bevenue authorities against 
the letting of the land to the present defen- 
dants, bub the Bevenue Officers said they 
could do nothing as the land had been declared 
by the Munsif of Sohagpur, sitting as a Judge 
in a Small Cause suit, to bo held under ordi- 
nary tenancy. The application was accord- 
ingly reject^ and no oorreotion was made in 
village records. 

The land was entered as grazing land in the 
last Settlement under sections 78 and 79 of 
the Land Bevenue Act and no suit was brought 
under section 80 of the Act to have the entry 
altered. The land is not shown in the defend- 
ants* patia ; the village records show the land 
to be grazing land and no oorreotion in the 
Becord of Bights has been made under sec- 
tion 46 of the Land Bevenue Act« The Small 
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Cause Court liad no jurisdiobion to determine 
bi»o question of title and th(3 view of the 
Revenue authorities appears to bo founded on a 
misconoeption. In any case, no action has been 
taken by them to make the correction, nor 
could any such correction be made on a pro- 
nouncement by a Small Cause Court. 

Applications wore put in by the plaintiffs 
under section 219 of tlio Land Revenue Act to 
eject the dofendants, but no action has been 
taken. The only j^round for holdin^^ the entry 
in the Record of Rights to be incorrect is 
apparently a decision by a Court having no 
jurisdiction. No question of limitation arises 
because the only order passed by the Revenue 
authorities was one declining to interfere. As 
to the argument regarding jurisdiction, the 
present case does not fall under any’ of the 
heads under section 220 of the Land Revenue 
Act, since tlie plaintiffs do not ask for any 
correction of tlio Record of Rights or for any 
ruling in respect of any of the matters referred 
to in that section. There has, therefore, been 
no correction of the Record of Rights, and the 
land which has been expressly declared to be 
common land, cannot be let out to defendants. 
Correction of the Record of Rights must mean 
an actual alteration of the entries therein. 

The view of the lower Courts is, therefore, 
correct. The appeal fails and must bo dis- 
missed with costs. 

z. K. Appeal dismia^ed. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 744 of 1922. 

October 30, 1923. 

Present Mr. Justice Sulaiman, 

BANS LOCHAN RAI— PiiAiNTiFF— 
Appellant 
versus 

JAGANNATH LAL and others— Defend- 
ants— Respondent s. 

Hindu Laio-^Widoti'y alicuatiom. by -Reversioner^ 
whether bound to challenge all alienations in otic suit. 

There ia ao law which compels a reversioner of a 
deceased Hindu to bring one common suit to challenge 

1 0-.110 


all alienation 4 made by the widow of the deceased* 
vvhore such alienations are in respect of different 
rights and in favour of difToront parties. He can, if 
he so^ choose got one of several transfers made by 
the widow set a^ide, leaving the others unchallenged. 

Second appeal against the decree of the 
District Judge of Ghazipur, dated the 17bh 
February 1922. 

Mr. Amhika Prasad, for the Appellant. 

Messrs. Haribans Snhai and 5?. .V. Venva, 
for the Respondents. 

JUDGMENT. — T’his is a plaintiff’s appeal 
arising out of a suit for declaration and re- 
covery of possession of certain plots of land. 

Musammat Soukali, a Hindu widow in pos- 
session. executed a permanent lease on the 
28bh of April 1902 of four sir plots in favour of 
Musammat Bhola Knnwar. There was another 
person who also joined in the deed, bub as he 
did not actually become the heir of the estate 
it is immaterial to consider this circumstance. 
In 1913 Musammat Soukali executed a sale- 
deed of her rights in the same plots in favour 
of Bhawani Din. In 1916 Bhawani Din trans- 
ferred his rights to Ram Naresh and others, 
fill the 23rd May 1920 the widow died. 

The present plaintiffs, who are the rever- 
sioners to the estate, instituted this suit alleg- 
ing that the lease in question was a ffotitious 
document and, in the alternative, that it was 
not binding on them as subsequent heirs after 
the death of the widow. They also sought a 
decree for possession in case they were found 
to be out of possession. 

There was some question raised in the Court 
below as to whether the whole estate bad 
been transferred by Musammat Soukali in 
1913 or nob. It was suggested on behalf of 
the plaintiffs that a small fractional share was 
left out. This point has been decided against 
the plaintiff by the learned District Judge, and 
they have not sought to challenge it before me. 
lb may, therefore, be taken for granted that 
in 1902 Musammat coukali executed a perma- 
nent lease of the four plots in question and 
then, some eleven years afterwards, she pur* 
ported to transfer whatever she bad left in 
those plots, along with other properties, to 
Bhawani Din 

Tim learned District Judge hsiA dismissed 
the suit on the technical ground that, so long 
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as the plaintiff had not got the subsequent 
sale^deed of 1913 set aside they had no locus 
standi to bring this suit in respect of the pre- 
vious lease. This was the view which also 
had found favour with the Court of first ins- 
tance. 

I am quite unable to agree in this view. 
There are two points which have been entirely 
overlooked by both the Courts below. The 
ffrst is, that the plaintiff had a separate cause 
of action with respect to these two separate 
deeds which where in favour of different 
sets of persons. There is no law which com- 
pels a reversioner to bring one common suit 
to challenge all alienations made by a Hindu 
widow even though such alienations are in 
respect of different rights and in favour of 
different parties. Twelve years have not yet 
expired since the death of the widow and it 
cannot even be suggested that the rever- 
sioner’s right to have the subsequent sale- 
deed set aside has in any way been extinguish- 
ed. As a matter of fact, on behalf of 
the appellant a certiffed copy of the ]adg- 
ment was tendered before me as showing that, 
on a subsequent date, a suit for cancellation of 
the subsequent sale-deed was actually decreed. 
I have not admitted this copy because, for the 
purposes of this appeal, the point is immate- 
rial. 

The second ground is, that it is open to the 
reversioners to get only one of several trans- 
fers made by a Hindu widow set aside leav- 
ing aside the several transfers if they so 
choose to act. So far as the defendants, who 
are the representatives of the permanent lessee, 
are concerned, if it is established that the 
transfer in their favour was without legal 
necessity and was not binding on the reversion- 
ers they would have to give up possession of 
the lands. The position of the reversioners 
would then be that they would obtain posses- 
sion of these lands and hold them at least as 
against the defendants. If they succeed to 
get the subsequent sale-deed set aside they 
would then become absolute owners. If, how- 
ever, they fail to do that or omit to institute 
a suit, then at best their liability would only 
be to pay the rent reserved in the permanent 
lease to Bbawani Din or his representatives. 

1 cannot see how the suit can be thrown 
out on the technical ground that the plaint- 
iffs did not, before instituting the present suit. 


institute another suit for setting aside a trans- 
fer which had taken place eleven years after- 
wards and which was in favour of persons who 
are no parties to the suit. In my opinion the 
ground on which the suit has been dismissed 
was wholly unjustified. No other question 
has been decided by the learned District 
Judge. The finding of the Court of first in- 
stance as regards the rights of defendant 
No. 8 have in no way been challenged. 

I accordingly allow this appeal, set aside the 
decree of the lower Appellate Court and 
remand the case for disposal according to 
law. 

It has been brought to my notice that Baja 
Bam, respondent No. 5, was not properly serv- 
ed and no further steps were taken as against 
him. It has also been pointed out that Tilak- 
dhar, respondent No. 6, is dead and no attempt 
has been made to bring his legal representa- 
tives on the record. If any of these persons 
did not form members of a Hindu ioint family 
of which the surviving members are already 
on the record, it is quite clear that, so far as 
the interest of that person in the lease is con- 
cerned, it will remain absolutely unaffected by 
the present decree. The decree of the Court 
below shall stand as regards their interests. 

Costs of the appeal will be costs in the 
cause and will abide the result. 

Z. K. Appeal allowed . 


CALCUTTA HIGH COURT. 

Civifi Bulb 809 of 1923. 

January 22, 1924. 

Present : -Mr. Jurtice Suhrawardy 
and Mr Justice Page. 

F. D. BELLOW --Petitioner. 
versus 

T. ELKE— Opposite Party. 

GalcfUta lient Act {III oj 1^20) s. Xtt^Standardi- 
sation oj renU application for^ Applicant vcasing to 
be tenantf effect o/---Abatcvient-^Ncw tenant, wheiher 
•necessary patty-^Procedufc 
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Ihere is nothing in the Calcutta Bent Act which 
indioate^t that a proceeding regularly started under 
the Act comes to a determination as soon as the rela- 
tionship of landlord and tenant between the parties 
has ceased. 

The Galoutta Rent Act does not make it obligatory 
upon an ap]^lioant for standardisation of rent to make 
all persona interoatod in the litigation parties to the 
proceeding, except the landlord. 

Where an applicant for standardisation of rout oease.-^ 
to be the tenant before the proceeding is terminated 
and the promi.sos are lot to a new tenant the latter, if 
he so chooses, may make an application to the Bent 
Oolleotor to be heard at the time of the hearing of the 
oase. 

Eule against the order of the Controller of 
Rent, Calcutta in Standard Rent Case No. 673 
of 1922. 

Bdkhn Mohend't a Is ath Hoy (with him Babu 
Lalit Mohan Sanyal) for the Petitioner. 

Babu Btpui Ck, nit Ira. MalLtk, for the Oppo- 
site Party. 

JUDGMENT. 

Suhrawardy. J. — In this Rule we are 
asked to revise the order of the Rent Control- 
ler dated the 6th July 1923 in Standard Rent 
Case No. 673 of 1922 dismissing the applica- 
tion of the petitioner under section 15 of the 
Calcutta Bent Act, III of 1920. The facts are 
that the petitioner was a tenant under the 
opposite party in respect of premises No. 24. 
Royd Street, for 6 months from the Itb August 
1922. On the 3 ist October 1922 the peti- 
tioner applied to the Rent Controller to have 
the {::tandard rent 6xod. The case was ad* 
iourned from time to time and it took eight 
months to come to a hearing. On the 30th 
June 1923 the petitioner was evicted under a 
decree of the Calcutta Small Cause Court. That 
decree was passed on the 14th May 1923 
on the ground that the tenant had not paid 
rent and was an insolvent. On the 6th July 
1928 the petitioner 8 application under the 
Bent Act was dismissed. The ground upon 
which the application has been dismissed is 
that the petitioner having ceased to be a 
tenant in respect of the premises for which be 
bad applied for standardisation of the rent, 
the case could not go on. No authority has 
been cited for this view, but the learned Bent 
Controller has felt himself bound by a oer* 
tcun ruling of the Preiudent of the Improve- 
ment Trust Tribunal who under the Act has 


been vested with revisional authority over 
the Rent Controller. 

Under the Act a tenant is empowered to 
apply to the Rent Controller to have the stand- 
ard rent of a premises fixed. It is conced- 
ed by the learned Vakil for the opposite 
party that there is nothing in the Act which 
indicates that the proceedings under it come 
to a determination as soon as the relationship 
of landlord and tenant between the parties has 
ceased. But it is argued that, in considera- 
tion of the general scheme of the Act, it must 
bo so. I am unable to accede to this proposi- 
tion. I find on a close scrutiny of the Act 
nothing in it to justify the dropping of a pro- 
ceeding which has been started regularly under 
the Act because one of the parties was not 
at the date of the hearing occupying the 
position which ho did at the commencement 
of the case. In my opinion, when a case 
has been regularly started, there must 
be some direct provision in law to dis- 
qualify it from being carried to the end. 
Reference has been made to certain provisions 
of the Act. Section 8 has been referred to as 
indicating that when there is an enhancement 
of rent on the application of the landlord he 
cannot recover it until after the expiration of 
one mouth after the landlord served on the 
tenant a notice in writing of bis intention to 
increase the rent. I do not think that this 
provision lends support to the contention of 
the landlord. Then reliance has been placed 
upon section 14 which provides that when a 
tenant has over-paid the landlord and the 
rent is subsequently reduced ho may recover 
the amount from the landlord and may deduct 
it from any rent payable within six months. 
It is contended that this indicates that the 
relationship of landlord and tenant must 
continue even after tho Rent Controller has 
hxod the rent. It may be so, but that section 
provides that this is one of tho modes of re- 
covering monies paid to tho landlord more 
than what was duo to him, as it is especially 
mentioned that this remedy is without pre- 
judice to any other method of recovery. A 
person who has ceased to be a tenant has 
under the general law a right bo recover any 
over-payment made to the landlord. 

In support of my view reference may 
be made to section 16, clause (4), which 
says that before exercising any of th^ 
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powers conferred upon him by this Act 
the Controller shall give notice of his inten- 
tion to the landlord and tenant if any.’* The 
words “if any” indicate that it is possible 
that when the time comes for the Rent Con- 
troller to give notice of his intention under the 
Act one of the parties may have ceased to be 
either a landlord or a tenant. 

It is also argued on behalf of tlie opposite 
party that the application before the Bent Con- 
troller was not maintainable inasmuch as the 
now tenant who was brought on the premises 
after the petitioner had left it ought to have 
been made a party because any decision in 
this case will be binding upon him. I do not 
see much force in this contention. The Act 
does not make it obligatory upon the appli- 
cant for standardisation of rent to make all 
persons interested in the litigation parties to 
the proceeding except the landlord ; and this 
view hnds support from section 15, clause (4), 
of the Act which provides that the Bent 
Controller shall duly consider any applica- 
tion received by him from any person 
interesiied. The new tenant, if he so 
chooses, may make an application to the 
Bent Controller to ho heard at the time of the 
hearing of this case. I may also refer, in this 
connection, to the provisions of O. I, r. 9, Civil 
Procedure Code which provides against this 
dismissal of a case tor want of proper parties. 

I may add that a copy of this Buie 
was also served on the Bent Controller and 
ho has submitted his observations. lie 
seems to be now of opinion that he was 
not right in dismissing the case. He has, 
however, followed a decision of the President 
of the Tribunal which he considers to be bind- 
ing upon him. Ho has asked us to express an 
opinion as to bow far he is bound by the 
ruling of the President. In this case it is not 
necessary for us to decide that question. 

In the result this Buie should, in my opinion, 
be made absolute, the order of the Bent Con- 
troller dated the 6th July 1928, set aside and 
the case sent back to him for a re-hearing 
according to law. Costs will abide the result. 
1 assess the hearing fee in this Court at two 
gold mohurs. 

Page, J , — I am of the same opinion. On the 
Both October 1922^ the petitioner applied to the 


Bent Controller that tlie rent of the premises of 
whicli he was then a tenant might be standard* 
ised under section 15 of the Calcutta Bent 
Act. On the 19tli June 1923 the hearing of 
the application was adjouruod until the 6tli 
July 1923 Meanwhile, on the I4h May, a 
decree was passed by the Court of Small 
Causes ejecting the petitioner from the pre- 
mises and on the 3(jth Juno bo vacated the 
premises. When the case was called for 
hearing on the 6th July 1923 the Bent Con- 
troller dismissed the application on the 
ground tliat the applicant was no longer tenant 
of the premises. The question which we have 
to determine is, whether or not he hail jurisdic- 
tion to make that order. TMio determination of 
this issue does not appear to me to present any 
real difficulty. It is true that an application 
for standardisation of rent under section 15, 
must needs bo made by a landlord or by a ten- 
ant of the premises in question. In this case 
the application was made by the tenant. There 
is nothing in the Act which provides that the 
application shall become inoperative, although 
properly made in tho first instance, because 
subsequent to tho making of the application 
but before tho rent was standardised, a change 
of tenant has taken place. In this case it 
would not appear upon tlie evidence as 
placed before us, that the petitioner 
had any right to recover the dill’erenco bet- 
ween tho rent which he had paid and tho 
standard rent which under tho application 
might be assessed because the last paymens of 
rent which was made by the petitioner was in 
February 1923, in respect of the period ending 
with the 3l8t January 1923, and under sec- 
tion 14, sub-section (1), of the Act it is provided 
that “where any sum has after the commence- 
ment of the Act been paid on account of rent 
being a sum which is by reason of the pro- 
visions of this Act irrecoverable, such 
sum shall at any time within a period 
of six months from the date of payment 
be recovered by the tenant by whom it 
was paid from the landlord receiving tho 
payment.” But we are invited to decide this 
issue irrespective of the rights which accru- 
ed or may accrue under tho Bent Act 
to the petitioner. In my opinion, under 
oiroumstances, such as those in this case, 
the Controller is under an obligation to grant a 
oertifioate certifying the standard rent ; and 
for this reason that, if in such oiroumstances 
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the Rent Oontroiior flo':5S nob proceed bo cerbily 
the rent and ueiblier bhfs landlonl nor the flub- 
sequenb bouanb applies for sbandardisabion 
under section 15, no standard rent will be fix 
od, and a tenant wbo mi^bt have applied, 
while still a tenant, for a certificate of standard- 
isation because be was desirous of recoverini; 
rent over-paid which was irrecoverable under 
the Aob, would bo deprived of an opportunity 
of making a claim bo recover that rent o/or- 
paid because no standard rent in fact was fix- 
ed. On the other hand, it is urg(3tl on behalf 
of the opposite party that, if a person who an 
the time when ho made blui application for 
standardisation was a beiiaiit, but wIjo before 
the corbificabe was issued by biie Controller 
had ceased to he a tenant, was tuitibicil after 
ho had ceased to be a tenant to call upon tlio 
Rent Controller to fix the rout, the losulb might 
l>e tliat the tenant of the promises at the time 
when the rout was standardised would have 
no voice or opportunity of placing before the 
triljunal facts ho thought material for tlie pur- 
pose of standardisation of the rent. In ray 
opinion, there is no substance in this oonben 
tion because, under section 15, sub- section (4), 
of the Act, tho Rent CoutroUer “l)ofore exercis- 
ing any of tho powers conforrod on him by this 
Aob sliall give nutioo of his intention to the 
landlord and tenant, if any, and shall duly 
consider any application received by him from 
any person interested within suoli period as 
shall be specified in the notice. ’’ It would be 
open on this application from the present ten- 
ant, if ho elected so to do bo apply to tho Rent 
Controller bo he hoard on the question as to 
what was the right sum to be fixed for the 
standard rent. In those circumstances, it seems 
to me that if the contention of the opposite 
party was held to be valid, injustice might re- 
sult to persons who were tenants at the time 
when they made the application for standard- 
isation of rent, whereas, if tho Rent Controller, 
in such oiroumsbanoos as those prevailing in 
this case, were to continue the proceedings and 
to certify standard rent no hardship, so far as 
I can see, would result to any body. In these 
oircumstanoes, in my opinion, this Rule should 
be made absolute in the sense in which my 
learned brother has stated. 

Z. Ki HilIc TtlCLclc QfbsoIutB, 


ALLAHABAD HIGH COURT. 

AprBAii No. 785 of 1922. 

November 22, 1923. 

Preaent. -Mr. /lust ice Kanbaiya 
Lai. 

KANIIAIYA LAL -Plaintifi' - 
Appellant 
verms 

Musaminat AZMATlJNNf'^A - 
Defendant - Respondent. 

Civti rreecduro Code [Ait V of L‘.)08), XLI, r. 25^ 
— Cross appeals ~Cf'Ost>'jbj€ction, vAuihev can be filed, 
in cO'nnc(tio,i with cross-aifp^ah 

A party who liiH liled aii :i.p]>f),il from oru part of a 
tlecroa oan tilo a objection in regard to another 
paib of tho doerco ill coiiuooUoii with a oros^ appo.O 
filed by the other part> 

Hamji Uas v. A/vdhta Prasad, -Jb A. 026; A. \V. N. 
(l'>03) p. IGO Uoolas Koerco v. hrbre Stffechun, fi 
W. Iv. 370, distiuguJshod. 

second appeal against tho d*’cree of the 
Additional Judge of Cownporo, dated the llth 
of L'ebruavy 1922. 

Messrs. Iqhal Ahmad and Manual 
Bhargao((, for the Appellant. 

Mr. *S. Jdaza Ah, for the Respondent. 

JUDGMENT. -The quosbion for consider 
ation in this appeal is, whebiier a party who 
has filed an appeal from one part of the decree 
can file a cross-objection in regard to another 
part of the decree in connection with tho 
cross-appeal filed by tbe other party. Tho 
lower Appellate Court has found that he can- 
not do so. It has relied in support of that 
view on the decision in lltimji Das v. Ajudhuf' 
Prasad {i). In that case the cross-objection 
was filed after the appeal was dismissed and 
the subject-matter of the appeal and the 
cross-objection was the same. That was 
clearly a case in which tho decision of the 
appeal operated as a bar to the entertainment 
of the cross-objection. The same matter can 
not obviously bo agitated both in an appeal 
and in a cross-objection. O. \LL, r. 22 of 
tbe Code of Civil Procedure provides that any 
respondent can not only support the decree 
on any of the grounds decided against him in 
tho CJourt below hut oan take any oross-objec- 
tion to the deoree, which ho oould have taken 

(1) 26 A. 638 ; A. W. N. (1906) 160. 
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by way of appeal, provided ho has hied such 
objoobioii within a certain period therein 
mentioned, althougli he may not have appeal- 
ed from that part of the decree, which the 
cross objection is intended to cover. There is 
nothing in that provision to prevent a party 
from filing an appeal from one part of the 
decree and contenting himself with filing 
a cross- objection about another part of the 
decree in a cross- appeal filed by the other side 
))eforo the former appeal has been decided. 
The appeal and the cross-appeal in the present 
case came up for hearing along with the cross- 
objection on the same date. In fact, they were 
heard together and disposed of by the same 
judgment. The lower Appellate Court was 
not justified in refusing to entertain the 
cross- oljjeoblon becauso the appeal had not till 
then been heard and the appeal and the oross- 
objeebion related to different matters. 

The learned Counsel for the defendant- res- 
pondent has referred to a decision in Hoolas 
Koeree v. Dihee Sufeehtm (2) but that 
decision proceeded on several grounds, any 
one of which would have been fatal to 
the entertainment of the oross-objection. 
The cross-objection sought to be filed in 
that case was an oral objection, unac- 
companied by a written memorandum of 
the grounds of such objection or by the Court- 
fee required by Law to be paid thereon. The 
language of section 34B of the Code of Civil 
Procedure (Act VIII of 1859) then in force was 
moreover not the same as that of O. XLT, 
r. 22 of the present Code. The latter 
clearly lays down that the omission bo file an 
appeal from any part of the decree shall be no 
bar to the filing of a cross-objection about 
that part, much less mere tiling of an appeal 
about one part bar the filing of a cross-objec- 
tion about another and a separate part of the 
decree, though the subsequent decision of the 
former in some cases directly or indirectly 
affect the decision of the latter. 

This appeal must, therefore, bo allowed and 
the case remanded to the lower Appellate 
Court with a direction to re-admit the oross- 
objection under its original number and dis- 
pose of it in the manner provided by law. The 
costs here and hitherto will abide the result. 

A}ypeal allowed, 

(2) 8 W. R. 379. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appkal No. 63 of 1922, 
November 5, 1923. 

Present: -Mr. Wazir Hasan, A. 1. C. 

8AMI DAYALand otiiers—Plaintiffs— 
Appellants 
versus 

TIRBHAWAN AND OTHERS - 
Defendants — Respondents. 

Registration Act {XVI of 1908), s. 17, cl {b) — Family 
Settlement^ Acknowkdoment of antecedent title ^ Regis- 
traiion. 

A deed of oompromis;e which merely recoguise-i the 
antecedent title of the partiei=i and define^ their inter- 
e.'ft in the property, i.^ in the nature of a family settle 
ment and is exempt from the provisions of b. 17, 
(b) of the Registration Act. 

Vmrao Singh v. Lachman Singht 10 Ind. Lias. 236, 
80 A. 844; 16 C. W. N. 497; 8 A. L. J. 486; 18 0. L. J. 
619; 9 M. L. T. 507; 13 Bom. L. R. 404; 21 M. L. J. 
687; 84 0. C. 188; 88 I. A. 104; (1911) 2 M. \V. N. 242 
(P. C.) ; Lala Cudh Beharec Lai v. Ranee Mewa Koun- 
war^ 8 Agra H. C. B. 84 ; Khunni Lai v. Gohind 
Krishna t Narain, 10 Ind. Gas. 477 ; 83 A. 85G ; 16 
C. W. N. 645; 8 A. L J. 552; 18 C, L. J. 676; 18 Bom. 
L. R. 427; 10 M L. J. 96; (1911) 1 IL W. N. 432; 21 M. 
L. J. 645; 88 I. A. 87 (P. 0.). Sairoban Lai v. Nageshar 
Prasad, 36 Ind. Gas. 770; 19 O. C. 76; 8 0. L J. 339, 
referred to. 

Mr. Bisheshar Natk Sriv iMnva, for the Ap- 
pellants. 

Mr. Ram Chandra, for the Respondents 1, 3, 
5 and 8. Respondents, 2, 4, 6 and 7 served, 
called out, absent. 

JUDGMENT. —This is the plaintiffs- ap- 
peal. One Surajbali was the owner of the pro- 
perties in suit. Ho died on the 4th May 1919. 
Ho was married twice. By his first wife was 
bom 8ami Dayal, plaintiff No. 1 in this suit. 
Badri Narain is the son of r^ami Dayal and is 
plaintiff No. 2, Bindeshri Prasad is the son 
of Badri Narain and is plaintiff No. 8. By his 
second wife were bom his sons Titbbawan, 
I^llu Sumraii and Hirdo Narain. Hirde Narain 
is dead. The other three are the defendants 
Nos. 1 to 3. Parmeswar, defendant No 4, is 
bis son. Mangli Prasad, defendant No. 6, is 
the son of defendant No. 1, Bamphor, defend- 
ant No. 6 and Bam Pargat, defendant No. 7» 
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are tho sons of defendanb No. 2. Mata Pra8a<l, 
defendant No. 8, is the son of defendant No. 3. 
The suit out of which this appeal has 
arisen was a claim for partition of the proper- 
ties which belonged to Sarajhali and were 
stated specifically in tiie lists attached to the 
plaint. The plaintiffs claimed a half share in 
those properties, admitting the title to the 
other half of the defendants to tlie suit. The 
ground on which one half share was claimed 
by tlie plaintiffs was that there existed a 
custom in the family aooording to which the 
distribution of patrimony was regulated 
amongst the descendants of tlie propositus by 
the number of the wives of the deceased ; in 
other words, the descendants of the first wife, 
according to that custom, would be entitled to 
one half and tl»e descendants oCitho second wife 
would be entitled to the other half, it being 
immaterial what the iiambor of the descend- 
ants of either of the two wives is. 

On tlie 7th June 1919, three applications 
were made by the defendant No. 1, for muta- 
tion of names in respect of the properties of 
Surajbali, stating that all the descendants of 
Suraibali were entitled to those properties in 
accordance with the Hindu Law. This, of course, 
had the effect of making the plaintiff No. I’s 
share olny one-fifth in the properties of his 
father, the remaining four-fifths would on the 
same ground belong to the defendants Nos. 1 
to 4 in equal shares (Fjxs. A1, A4 and A7) 
On the 26th June 1919, plaintiff No. 1 filed 
objections in respect of these applications for 
mutation. By these objections ho set up the 
custom already mentioned (Exs. A2, A5 and 
A8). Thus a controversy arose amongst these 
persons as to the distribution of the inherit- 
ance which had devolved on them either by 
survivorship or by right of inheritauce in the 
estate of their deceased father. On the 17th 
July 1919, however, the disviute was settled by 
amicable 8ettl<3meut. Throe petitions of com- 
promise wore filed before the Naib Tehsildar, 
who had the seizin of the mutation proceed- 
ings. lire parties to each of these petitions 
were plaintiff No. 1 and the defendants Nos. 1 
to 4 (Exs. A3, Ah and A9). Three days before 
the final order was recorded by the Naib 
Tahsildar, the plaintiff No. I repudiated the 
compromise. In what terms this repudiation 
was made there is not much on the record to 
tell. All that we find is a cursory reference 


in the Tahsildar 's report dated the Slst July 
1919 (Ex. 8). In this report it is sa’d that 
Sami Dayal objected to the compromise on 
the ground that ho had been deceived into it. 
Mutation was, however, ordered in accord- 
ance with the terms of the compromise l)y the 
Sub-Divisional Officer on the 11th Docemhor 
1919 (Ex. AlO). 

According to this compromise, the property 
was divided according to the Hindu Law in 
(3qual shares amongst all the sons of Surajbali, 
deceased, and If^highn^i of lanrl were allotted to 
the plaintiff No. 1 in ‘^xcoss of that share. 
The object of the present suit is to get rid of 
the compromise and to enforce the partition in 
accordance with the alleiF.ed custom. 

As to the compromise, the plaintiffs’ case 
was stated in paragraph 8 of the plaint. 
Substantially, it is a case of fraud and misre- 
presentation The evidence on tlie point is very 
scanty indeed. The plaintiff No. I went into 
the witness-box and supported h:s case. His 
version is that the settlement arrived at be- 
tween the parties was one allowing a half 
share to him in accordance with the custom, 
the other half being allotted to the defendants 
and that they were to receive 16 binha^ of 
land in excess of the share so allotted to them. 
Tie is an illiterate person. Tlie contents of 
the petition of compromise wore not read over 
to him and he affixed his thumb impression 
to it without knowing its contents and under 
the impression that those contents were of the 
compromise as were settled in the manner 
stated by him. The learned Subordinate 
Judge has disbelioveMl the story given by the 
plaintiff No. 1. On the other hand, we have 
the evidence of the defendant No. 1, in support 
of the defence which is that the plaintiff 
No. 1 agreed to the compromise witli full 
knowledge of its terms as disclosed in the 
petitions. In the ciroumstancos, it is not pos- 
sible to accept the evidence of either of the 
two most interested persons in the litigation 
as sufficient for finding out the truth of the 
matter. The only evidence which can he 
characterised as of an independent character is 
that of the Naib Registration Qauuugo, the 
official who acted as a reader to the Naib 
’rahsildar in the mutation proceedings when 
they were ponding before him. I will quote 
liere a passage from the statement of this 
witness, ‘The parties to the compromise were 
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told the contents of the compromise which 
were read to thum hy me and I asked 
them whether they agreed to the terms in 
them. This was done in the presence of the 
Naib 'Uahsildar aforesaid. All the parties to 
the compromise said that they agreed to the 
terms of the compromise and then their signa^ 
turos were obtained by way of verification to 

the said compromise ThoplaintilT No. 1 

was present at the time. JTe made hia thumb 
impression on the back of tl*© petitions of 
compromise by way of verification. ’ This 
statement as to tho events that happened in 
respect of these petitions of compromise has 
been accepted as true by the learned Subordi- 
nate Judge and 1 find no reason to disagree 
with liim on this point. I must hold that the 
case of fraud and misrepresentation in respect 
of tho compromise fails. 

It was argued by the learned Advocate for 
tho appellants that the petitions of compro- 
mise were inadmissible in evidence because 
they were not registered, while they were 
documents which required to l)e registered 
by section 17 (b) of the Registration Act. 
There is no doubt that these petitions are 
clearly settlements of dispute which had 
arisen amongst the descendants of Suraj 
bali in the Revenue Court in respect of the 
distribution of the properties belonging to 
him. On the side of the plaintiff a claim was 
set up for a half share in those properties on 
the basis of a custom. On tho side of tho 
defendants the alleged custom was denied and 
distribution was claimed according to tho 
Hindu Law. The controversy was brought to 
a close by an acknowledgment on the part of 
the parties of the rights of each other in the 
estate of their deceased father to tho extent 
and in tho manner indicated in the petitions 
of compromise. But for the allotment of 15 
hicfhas of land to the plaintiff No. L the distri- 
bution was in accordance with the case of the 
defendants. The allotment might have been 
made under a belief that the plaintiff being 
the eldest member of the family was by some 
arrangement entitled to a slightly greater 
consideration than that accorded to the 
other members of the family. It is true that, 
merely describing these petitions as family 
settlement or merely holding that in their 
nature they are family settlement, would 
not exempt them from the provisions of 


section 17(b) of the Indian Registration Act 
if they fall within tho terms of that section. 
This was pointed out by tbeir Lordslups of the 
Privy Council in the case of Umrao Sinoh v. 
Lachman Sinrjh (1). Tho present petitions, 
however, are clearly of a nature which pur- 
ports or operates neitiior to create, assign or 
extinguish any right, title or interest in present 
or in future in immoveable property, nor had 
they “declared" any such right, title or in- 
terest. The true nature of such a settlement 
was described by tbeir Lordships of the Privy 
Council in the case Lalla ( )udh Beharee Lall v. 
Banee Mewa Koonwer (2) and again in the case 
of Khunrm Lai v. Gobind Kiahna Narain (3) 
as being acknowledgment of an antece- 
dent title. In this connection, I may usefully 
refer also to a decision of a Bench of this 
Court in the case of Satrohm Lai v. Nageshar 
Prasml (4). The present case is a strik- 
ing illustration of such an acknowledgment. 
All the sons of Surajbali, who are parties to 
this litigation, are entitled to the inheritanoo 
in tho estate of their deceased father. The 
only question in controversy was the definition 
of the interest of each in that inheritance. 
This definition was made by making tho ac- 
knowledgment contained in the petitions of 
compromise. I am, therefore, of opinion that 
the petitions did not require registration and 
were rightly admitted in evidenoe by the 
learned Subordinate Judge. 

On the question of custom, the learned 
Subordinate dudgo has found that tho custom 
set up by the plaintiffs was not established. 

I have heard the arguments of the learned 
Advocate for the appellants challenging tho 
propriety of this finding but in view of tho 
opinion which I Imvo formed on the question 
of compromise I did not hear the respondents* 
reply on the point of custom. 

Tho result, therefore, is that the appeal fails 
and is dismissed with costs. 

9. D- Appeal dismissed, 

(1) 10 Ind. Cas. 286 ; 33 A. 344 ; 16 0 VV. N. 497 ; 

8 A. L. J. 466: 13 0. L. J. 619; 9 i\r. L T. 607 ; 18 Bom. 

L. R. 404 21 M. h, J. 637 ; 14 O. 0. 183 ; 88 1. A. 104 
(1911) 2 M. W. N. 242 (P. C.). 

(2) 3 Agee H. 0. K. 84. 

(3) 10 Ind. Gas. 477 : 33 A. 866; 15 0. W. N. 646; 

8 A li J. 552; 13 G. L. J. 676 ; 13 Bom L. a 427; 10 

M. L. T. 26 ; (1911) M. W. N. 4S2 ; 21 M. L. J. 646 ; 

38 I. A. 87 (P. 0.). 

(4) 86 Ind. Cas. 770; 19 O. C. 75 ; 8 0. L. J. 339. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 346 op 1922. 

November 20, 1923. 

Present : — Mr. Justice Kanhaya Lai. 

MOHAMMAD TAQI KHAN^-PtiAiNTiPF — 
Appellant 
verms 

DORI AND OTHERS— Defendants— 
Respondents. 

LaMofd and tenant — Tenant using plot in abadi 
for temporary purpose, whether entitled to build on it 

A tenant cannot enclose and construct a house upon 
a plot of open land in the abadi without the consent 
of the landlord, though he may have boon using it 
for a long time for temporary purposes, for instance, 
as a threshing floor. 

Chatter pal v. Oajadhar XJpadhia, 25 L C. 50, fol- 
lowed. 

Se^nd appeal against the decree of the 
District Judge of Pilibhit, dated the 9th ot 
December 1921. 

Mr. Iqbal Ahmad, (or the Appellant. 

Mr, S. C, Das, for the Respondents. 

JUDGMENT. — In this case certain issues 
were remitted by this Court on the 21st of 
June 1923. The effect of the findings on those 
issues is that the plaintiff is entitled to a 
dcoree for possession of the disputed land and 
for the removal of the construction made 
thereon by the defendants. The p.x>pl0 of the 
village ha^e evidently been using the land as 
a threshing floor for some time past. It was 
recorded as kharmangat or threshing floor in 
the khasra prepared at the last Settlement. 
They had, however, no right to construct an 
enclosure thereon and thereby to appropriate 
the whole land to their exclusive use. As 
hold in Chatter pal v. Gajadkar Upadhya (l), 
a tenant cannot enclose and oonstruot a house 
upon a plot of open land in the abadi without 
the consent of the landlord, though he may 
have been using it for temporary purposes for 
a long time. 

The appeal is, therefore, allowed and the 
claim of the plaintiff decreed for possession of 
the disputed land and for the removal of the 

(1) S5 lad. Oaa. 69. 

I 0—111 


structures built thereon by the defendants 
with costs here and hitherto. The defendants 
will be entitled to remove the materials of 
the construction which they have made. The 
right of the defendants to use the land as a 
threshing floor in common with the other 
tenants of the village will remain unaffected. 
The defendants will bear their own costs 
throughout. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 226, 303 of 
1922. 

February 20, 1924. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 

In No. 226 op 1922. 

SUKHDEODAS REKHABDAS— Defen- 
dant— Appellant 
versus 

TRIKUMDAS CALLIANJI— and others 
Plaintiffs —Respondents. 

In No. 303 op 1923. 

BAHADUR MOLL RAMPURIA— Defend- 
ant— Appellant 
versus 

TRICUMDAS CALLIANJI— Respondent. 

Civil Procedure Code [Act V of 1908), s. 60 (M.), 
O. XXXV II I, r. b^Attachinent before jud^ent, appli- 
cation for, form of --Affidavit containing necessary 
aHegatimiS'-'Cu^iUngent debt, whether can be attached^ 
Garnishee, whether can appeal against garnishee order 
^Appeal —Appellate Court, whether can take cogni- 
sance of fact which occurred during pendency of appeal 

Whon a parly to a auil foela hiniaolf aggrievol by 
a docrco or au order from which ho Uaa a right of 
appeal, the qaoAtioa to whether the decree or 
order appeal e<l from i-i to bo re^^i^ad at Ui^i instance, 
ho not being materially affoobod by it, i<; one for the 
Appellate Court to decide at the hearing of the appeal. 

A debt in order to bo attachable need not be ascer- 
tained bub must bo accruing or have accrued, that U 
to say, a debitum in praesenti solveeniun in futuro, 

Driscoll V. Manchester Insurance Committee, (1915) 
3. K. B. 19.) at p. 51G ; 85 L. J. K. B. 83 ; 113 L. J. 
683 , 79 J. P. 553 ; 13 L. Ci. R. 1156 ; 59 S. J. 597 • 
31 P. U B- 532, relied on. 
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Defendant first party sold oertain property to de- 
fendants second party and a sum of three lakhs was 
left with the vendees to piy ofi a mortgage on the 
property. It was stipalated that if the mortgage 
amount turned out to be less than three lakhs the 
balance should be paid to the vendor. Plaintiff filed 
a suit against the defendants to recover a oertain 
amount which he alleged was the balance of the un- 
paid purchase-money in respect of the same property 
which he had sold to defendant first party. He made 
an application under 0. XXXVIII, r. 5 of the Civil 
Pro 'iC' lure Code for attachment before judgment of 
the sum of three lakhs which was in the hands of the 
defendants second party. The application did not 
contain the allegations necessary to bring it under 
O. XXX'VIII, r. 5, but the affidavit accompanying it 
contained the reqtuisitc averments. The trial Court 
granted the application. Both sets of defendants 
appealed ; 

Held (1) that although the application was not 
in ‘proper form the defect was cured by the affidavit 
accompanying the application ; 

(2) that as the defendants second party were 
prevented by the order complained of from paying 
the money even to the mortgagees and were likely 
to be prejudiced by the order, their appeal was main- 
tainable ; 

(3) that the interest of defendant first party in 
the sum of three lakhs i \ the hands of defendants 
Beoond party was a merely contingent interest which 
was not liable to attachment under section 60 (m) 
of the Civil Procedure Code, and the order of the 
trial Court must, therefor^, be set aside. 

Syud TufJuzBool Hossein Khan v. Rtighoofiaih 
Perahad, U M. I. A. 40 at p. 50 ; 7 B. L. R. 186 ; 2 
Suth. P. C. J. 484; 2 Sar. P. C, J. 656; 2o E. R. 701 ; 
Haridas Acharyia OhowdJmry v. Baroda Kiahore 
Aehariya Ghoudhuryy 27 C. 88 ; 4 C. W. N. 87 ; 14 
Ind. Deo. (N. 8.) 26; Sher Singh v. Sri Bam, 30 A. 
246 ; 5 A. L. J. 251 : A. W. N. (1908) 101 ; 4 N, L. T. 
10, relied on. 

An Appellate Court can take cognisance of a fact 
which has occurred since the order appealed against 
was passed and which materially affects the rights 
of the parties to the appeal. 

Appeals against the orders of the Subordi- 
nate Judge, 3rd Court, Hooghly, dated the 7th 
June 1922. 

Babu Maherdra Nath Boy (with him Babus 
Santimoy Uaswndar and Satish Chandra Sen), 
for the Appellants in M. A. 226. 

Dr. Dwarka Nath MUter (with him Babus 
Mohesh Chandra Banerjee, BanUm Chandra 
Mukerjee), for the Bespondents. 

Bahu Banktn Chandra Mukerjee, for the 
Appellants in M. A. 303, 


Sir Benode MtUer (with him Babu Mohesh 
Chandra Btmerjee), for the Bespondents. 

The faots of the ease will appear from the 
judgment. 

JUDGMENT .'—These two appeals aro 
directed against an order passed by the Court 
below under O. XXXVIII, r. 5, Civil Procedure 
Code, attaching before judgment a sum of 
3 lacs of rupees alleged to be due to defendant 
No. 1 from defendants Nos. 2 to 4. The faots 
of the case relevant to the present enquiry may 
be shortly stated thus : — The defendant No 1 
sold to defendants Nos. 2 to 4 (who may be 
shortly called the Bampurias) a oertain mill 
called Callian Cotton Mills for Es. 6 lacs by an 
Indenture dated the Slst July 1921. The 
mill was under mortgage to one Manik Lai 
Mansukbbai and the sale was subject to the 
mortgage. On the same day an agreement was 
entered into between defendant No. 1 and the 
Bampurias under which the Bampurias bound 
themselves to pay half the charge which was 
estimated at Bs. 3 lacs and if the amount Uiey 
had to pay to the mortgagee was less than that 
sum, or nothing at all, tliey would pay to defend- 
ant No. 1 the said sum of Bs. 3 lacs or the 
balance thereof less the sum paid to the mort- 
gagee and if the sum payable to the mort- 
gagee exceeded Bs. 3 lacs the purchasers would 
bear the excess. Previous to the sale, Manik 
Lai had brought a suit on bis mortgage against 
the plaintiff and others and the Bampurias 
were subsequently added as defendants. The 
defendants have pleaded payment and the 
suit is still pending. Subsequent to the sale, 
the plaintiff instituted a suit against the de- 
fendant No, 1 and the Bampurias for recovery 
of the alleged balance of the consideration 
money of the sale of the said Mill by the 
plaintiff to defendant No. 1 and for the further 
relief that the amount found to be due to 
plaintiff from the defendant be declared a 
charge on the said Mill as the lien of 
an unpaid vendor. In this suit, which is 
pending in the 3rd Court of the Subordinate 
Judge at Hooghly, the plaintiff applied i to 
attach before j^gment the sum of Bs. 3 laoa 
above-mentioned in the hands* of the Bampuria 
defendants. On 7th June 1922, the Court 
below allowed the application and ordered the 
attachment. On 12th June the order was 
served on the Bampuria defendants and on 
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24th June they allied for a reconsideration 
of the order on the ground that it was passed 
in their absenoe and that it was an improper 
order. That applioation was rejected. The 
defendants have, therefore, preferred these two 
appeals against the order of the 7th June, 
1922, Appeal No. 226 being by the first 
defendant Sukhdeo Das Eekhabdas and 
Appeal No. 303 by the Bampuria defendants. 
Both the appeals raise the same questions and 
are treated as analogous. 

A preliminary objection has been taken by 
Sir Benode Mitter who appears for the plaint- 
iff in Appeal No. 303 to the competency of 
the appeal by the Bampuria defendants. It 
is argued that a garnishee cannot appeal against 
a garnishee order under the Civil Procedure 
Code ; he acquires a locus standi when the 
debt is sold in execution of the decree and the 
claim is sought to be enforced against him. 
It is not necessary to consider this question in 
the abstract, for in the present case the appel- 
lants are also defendants in the suit. It may 
safely be said that, when a party to a suit feels 
himself aggrieved by a decree or an order from 
which he has a right of appeal the question as 
to whether the decree or order appealed from 
is to be revised at his instance, he not being 
materially affected by it, is one for t'ne Appel- 
late Court to decide at the hearing of the 
appeal. It is urged by tho learned Counsel 
that the Bampuria defendants are not affect- 
ed by the order complained against, for, if the 
debt is not due by them, the order does not 
touch them and, if it is due, the order is a just 
and proper one and they cannot object to the 
payment of the money to any one to whom 
tho Court directs them to pay. We do not 
think that this contention is well-founded. 
According to the plaintiffs' case these defend- 
ants have retained this sum of Bs. 3 lacs for 
payment to the mortgagee if any amount is 
found due to him. The order of attachment 
that has been served upon them prohibits 
them from paying that amount to any one, 
the effect of the order being that, in the event 
of the mortgagee securing a decree in his suit, 
the defendants will be unable to satisfy it and 
probably thereby prevent the sale of the Mill 
and of their other properties in execution of 
that decree. Wo accordingly hold that the 
appeal by defendants Nos. 2 to 4 is maintain- 
able as they aro parties to the suit and are thus 
affected by the order appealed from. It seems 


to us, however, that this question is not of 
much practical importance as the appeal by 
the defendant No. I whose right of appeal is 
unquestionable, will decide the same ques- 
tions as are raised in the appeal by defend- 
ants Nos. 2 to 4. 

The points raised in these appeals are, first, 
that the applioation made for attachment 
before judgment does not disclose facts on 
which an order under O. XXXVllI, r. 6 can be 
passed and, secondly, that the money which has 
been attached is not a debt due to the defend- 
ant No. 1 within the meaning of O. XXI, r. 46. 
There are other minor objections taken which 
will be noticed in the course of the judgment. 

With reference to the first question, no 
doubt, the petition filed by the plaintiff on 
31st March 1922 does not contain the allega- 
tions necessary to bring it under O. XXXVIII, 
r. 5, but the affidavit accompanying it sworn by 
the plaintiff contains the requisite averments 
and we do not think that this contention is of 
much substance. 

The second point, however, is more substan- 
tial and requires close examination. The 
indenture by which the defendant No. 1 sold 
the Mill to the Bampuria defendants recites 
the consideration as Bs. 5 lacs subject to the 
mortgage of Manik Lai Mansukhbbai. It is, 
on the face of it, a sale of the equity of re- 
demption for Bs. 5 lacs. There is an agree- 
ment of the same date by which the 
Bampurias agree to pay to the defendant No. 1 
any sum that may be left in their hands after 
satisfying the mortgage-decree if it is not for 
more than Bs. 3 lacs. On the documents 
placed before us, it is evident that this agree- 
ment, though contemporaneous, did not form 
a part consideration of tho sale of the prop- 
erty which was only the equity of redemp- 
tion. It is significant that no mention of it is 
made in the deed of conveyance. Our atten- 
tion has been drawn to a statement made by 
defendant No. 4 in an affidavit that the Bam- 
purias have purchased the property for Bs. 8 
lacs. It may be assumed to be correct in 
one sense, namely, that that is the value of 
the entire interest in the property without 
the encumbrance. Besides, such a statement 
cannot vary or supersede the contract em- 
bodied in solemn deeds. We are, therefore, 
of opinion that the sum of Bs. 3 lacs does 
not form a part of the consideration of the 
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Bale and the defendanb No. 1 has no interest 
in it under the oontraot of sale. 

It is argued by the appellants that the sum 
attached is not a debt as it is indehnitOi un- 
ascertained and contingent on the happening 
of an event in the future. In our judgment 
this contention ought to succeed. It is not an 
amount in which the defendant No. 1 has a 
vested interest in praesenti of which the 
payment is deferred to a future time. In 
O* Driscoll V. Manchester Insurance Committee 
(1) Bankes, L. J., quotes with approval the law 
on the subject stated in the Annual Practice— 
“ But the distinction must be borno in mind 
between the case where there is an existing 
debt, payment whereof is deferred, and the 
case where both the debt and its payment rest 
in the future. In the former case there is an 
attachable debt, in the latter case there is 
not.*' The law, as we gather from authorities, 
is that a debt, in order to be attachable, need 
not be ascertained but must be accruing or 
have accrued, u de'itumin praesenti solven- 
dum in future. Looking at tho facts of the 
present case in the light of the law as above 
stated, we are of opinion that the interost of 
the defendant No. 1 has not yet accrued 
in the money attached or in any portion of it 
and is not, therefore, an attachable debt. 
Reference may be made in this connection to 
the case of Butt v. Shaio (2), where a certain 
sum of money was deposited with a stock- 
broker as ' cover ’ for any loss upon specula- 
tions in stocks and shares. It was held that 
it was not a debt due or accruing to the judg- 
ment-debtor, Lord Esher, M. R, observes: — 
** This sum was not in the hands of Shaw to 
be re-paid on demand. When the Garnishee 
Order Nisi was served tho accounts were not 
settled." The present case is stronger in favour 
of the garnishee than Butt’s case. There the 
money belonged to the judgment-debtor and 
he had deposited it with the garnishee as 
‘ cover* for certain speculative transactions. 
In the case before us, as we have observed, 
neither the sum of Ks. 3 lacs nor any portion 
of it belongs to the defendant No. 1 nor has 
he any present interest in it. On the facts of 
this case, the same considerations on which un- 

(1) (1915) 3K. B. -l.ii) atp. 516; 85 L. J. K. B. 
83 ; 113 L. J. 683 ; 79 J. p. 5.53 ; 13 L. G. B. 1156 ; 
59 8. J. 597 ; 31 1\ L. U. Om 

(2) (1887) 3 T. L B. 354. 


accrued maintenance or unearned salary is held 
unattachable ought to apply and the principle 
of law on which the oases Syud Tutf uszool 
Hosscin Khan v. Bughoonath Pershad (3), 
Baridas Ach^rjya Choiidhury v. Baroda Ki- 
shore Acharjya ChAoJhury (4), and Oher Singh 
V. Sriram (5), were decided should govern the 
present case. The conclusion we have arrived 
at is, that the defendant No. 1 has at the most 
a contingent claim in this sum of Rs. 3 lacs 
which is not liable to attachment under sec- 
tion 60, clause (m). Civil Procedure Code. We 
observe that the learned Subordinate Judge 
has not considered this question, though it was 
raised before him, and we have not the advan- 
tage of his view on the point. 

Tho order of attachment is also defective 
in other ways. In the hrst place, it restrains 
the Rampuiias from paying the amount to any 
one not even excepting the mortgagee. This 
is in contravention of the terms of the oontraot 
between them and the defendant No. 1 and 
the plaintid as an attaching creditor cannot 
have a right which the defendant No. 1 did not 
possess. Further, the agreement provides that 
the Rampuria defendants will contest tho 
claim of the mortgagee up to tho final Court 
of Appeal as the defendant No. 1 may direct, 
at the cost and expense of the latter. They will 
presumably be entitled to reimburse them- 
selves from any sum that may bo available 
to the defendant No. 1 out of the sum of Rs. 3 
lacs. So, in no event, will the entire sum of 
Rs. 3 lacs be available to the defendant No. 1. 

We may mention that the mortgagee 
Manick Lai has claimed a sum of Rs. 3 lacs 
and 17 thousand due on his mortgage in the 
suit brought by him. The plaintiff as a 
defendant in that suit pleaded payment of tho 
entire amount and tho other defendants also 
have taken the same defence. Subsequent to 
the order of attachment from which this 
appeal arises, the plaintiff filed an application 
in Manick Lai’s suit not only withdrawing his 
defence but also praying that a decree for tho 
amount claimed might be passed in favour 
of Manick Lai. Sir Benode Mitter for tho 

(3) X\ T. A. 40 at p. 50 ; 7 13. L. R. 186 ; ‘2 
Sutb. V. C. J. 434 ; ‘2 Sar. V. C. J. 656 ; 20 K. B. 701. 

(4) 27 C. 38 : 4 W. N. 87 ; 11 Ind. Deo. (N.8.) 
26. 

(5) 30 A. 246 ; 6 A. L. J. 251 ; A. W. N. (19Q8) 101 ; 

4 M. L. T. IQ. 
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plaintiff urges that as a Court of Appeal we 
are not entitled to take notice of this faot 
whioh has happened subsequent to the 
order appealed from. In the view we take on 
other points it is not necessary for us to con- 
sider this question but we are inclined to the 
view that we are justified in taking cognizance 
of a faot whioh materially affects the rights of 
the parties to an appeal. 

In accordance with the above observations 
the appeals are allowed and the order ol the 
Court below, dated the 7th June 1922, is set 
aside. The attachment made under that 
order is withdrawn. The appellants are en- 
titled to their costs in tliis Court which wo 
assess at 5 gold moburs in each appeal. 

Z. K. Appeals allowed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 33 of 1923. 

November 14, 1923, 

Present Sir Dawson Miller, Kt., K. C., 
Chief Justice, and Justice Sir B. K. 

Mullick, Kt. 

KHUB LATi UPADHYA— Plaintiff 
— Appellant 
versus 

JI1AB31 KANDU and others— 
Defendants —Respondents. 

Civil Proc-edur^ Code {Ad V of 1‘J08) 0- i/, 4— 

Mortgage’- lU'iUmptmi mit- Vcfsoiis clatmnig 
paravioufvt title, whether can ho joined as defendants. 

Although it Uf ii gciioral rule, dosir.iblo in 
luortgage—^uitfl to oxcliido nil botwoou th® 

parties except tho.-^o immediately couceruod with 
tho mortgage-^uit it^^olf, the t^ourt may, in 
oortaiii oanoj^, if it thinks^ tit, allow other 
to bo doteriuiued in such a j^uit, oveii if they 
depond upon separate oau^o^ of aotion. Ihidcr O. 11 » 
r. 4 , of tho Civil Prooodiiro Code a plaiiitill in a ro- 
demption suit may a'^k to bo put in po-^-^o^- 
sion of the mortgaged property, and whore the dofen- 
daubft raisiiug a paramount title are th>'<o iu po'^r^o^- 
siou of the property and likely horeaftor, if their 
difforouoei^ are not settled by the mortgage-j^uit, to 
rosi’^t tho poat^ession of tho plaintiff, it would, in 
many oaaoa, bo very convenient to allow tho hhuo-^ 
which have been rawed, to bo dotoijmined m tho 


mortgage-aiiit ao that after determination of tUO'^e 
isaae-^ the plaintiff m..iy know whether he will or will 
not got undi.^turbod po-i.-^o^sion of the property in^itcad 
of having to bri-ig a -separate suit later on- 

Ilarc Krishna Bhovmik v. Boherl Watsofi d; Co., 8 
C. W. N SG.") ; Zal^irraza v. Madliusudan Dass, 45 
Irid. Ca^. f» )1 , 4 1*. Tj. W. 117 ; Bhaga Chowdhury v . 
Chnni Lai Manrari, 5 C. Vj. J. u5 . 11 C. W. N. 28 1, 
relied on. 

Letters Patent Appeal against the decision of 
Mr. Justice Ross. 

Mr. S. M. Mullick, for the Appellants. 

Mr. L. N. SiTujh, for the Respondents. 

JUDGMENT. 

Dawson Miller, C. J.— This is an appeal 

on behalf of the plaintill under tho Letters 
Patent from a decision of Mr. Justice Ross over- 
ruling the decision of the District Judge. 

The suit was instituted by the plaintiff to 
redeem a zarpesligi mortgage granted to the 
defendants Nos. 1 to 9 in tho suit in the 
year 1898. The facts which gave rise to tho 
siibiect- matter of the present appeal may 
be shortly stated. In mauza Kiritpur 
Yusuf pur there was a separate paiii con- 
sisting of a 2-anDa8 G-pies share. One-third 
of this belonged to two persons named 
Ambioa Singh and Jagdam Singh, the re- 
mainder being held by other co-sharers with 
whom we are not concerned. In 1895 the two 
persons named granted a zarpeshgi mortgage of 
their one-third share to certain persons who are 
now represented by tho defendants Nos. 1 to 9 
and they entered into possession. The plaintiff 
subsequently purchased the whole pro- 
prietary interest in the 2-anna8 G-pies jiatti 
including the ono-third share tho subject of 
the mortgage. In 1918 the plaintiff brought 
tho present suit socking to redeem the mort- 
gage and oi^tain possession of tho property 
upon paying the sum found duo on taking an 
account. In addition to the zarpeshgidais cer- 
tain other persons, now the defendants Nos. 10 
to 14, wore impleaded as defendants although 
no specific relief was claimed as against them. 
With regard to them it was alleged in the 
plaint that they had been recorded by the 
zarpeshfid n as tenants of certain lands in 
the direct possession of the zarpeshgidars al- 
though in fact they had acquired no interest 
therein as tenants and that the ontriesso 
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recorded were false These defendants may 
be referred to as the tenant defendants 
There was no particular reason why in a suit 
for redemption the Court should determine 
any issue relating to the status of the tenants 
defendants. Any right they might assert 
as tenants ought properly have been deter- 
oftined in a subsequent suit. On the other 
hand, if they appeared and contested the alle- 
gations set out in the plaint, as in fact they 
did and set up a paramount title and if 
issues were framed with their concurrence as 
in fact happened I hardly think that they 
could afterwards obiect to this course if the 
issues should be decided against them. The 
6fth issue framed was to this effect : — 

Have the defendants Nos. 12 to 16 
(now re-numbered the defendants Nos. 10 to 
14) “ any concern with the lands in suit and 
have they got any title to the same.*' 

The Munsif before whom the case came 
for trial found in favour of the plaintiff's 
claim for redemption and ordered the 
zarpeshoidar defendants to make over poss- 
ession to the plaintiff of the mortgaged pro- 
perty free from all incumbrances if within 
three months the entire mortgage-money 
should be paid. He also found with regard 
to the fifth issue that the tenant defendants 
had no rights in the lands claimed by them 
and he dedlded the issue against them. 

The tenant defendants appealed to the Dis- 
trict Judge who dismissed the appeal. He 
was of opinion that the tenant defendants 
were properly impleaded under the provisions 
of O. XXXIV, r. 1 of the Civil Procedure Code 
as persons having an interest or claiming to 
have an interest in the mortgage-security. 
He was further of opinion that the plaintiff 
was right in making the tenant defendants 
parties thus avoiding multiplicity of suits, and 
that the trial Court was competent to decide 
the issue. On the merits, he agreed with the 
oonolusions arrived at by the trial Court. 

From this decision a second appeal was 
preferred to this Court and was heard before 
Mr. Justice Boss. The learned Judge over- 
ruled the derision of the District Judge, being 
of opinion that the tenant defendants were 
not proper parties to a suit instituted by the 
plaintiff against other defendants to redeem a 
mortgage and that the issues which 


w^re raised between the plaintiff and the 
tenant defendants were not germane to the 
issues in the present suit. The learned Judge 
was apparently much impressed by a series of 
oases in which it has been laid down that, in a 
mortgage-suit questions which may be raised 
by the defendants asserting a paramount title 
to the mortgaged-property are not proper 
questions to have determined in a mortgage- 
suit and no doubt, in so far as a rule exists to 
that effect, it is a very salutary rule because it 
is obvious that the matters which have to be 
decided in a mortgage* suit are entirely 
separate from any questions which may arise 
between the plaintiff in the suit and defend- 
ants who may be asserting a paramount title 
and if the two matters are allowed to be tried 
' together embarrasment and great incon- 
venience may arise. In fact it is provided 
by O. II, r. 4 of the Civil Procedure Code 
that no cause of action shall, unless with the 
leave of the Court, be joined with a suit for 
the recovery of immoveable property except 
in certain oases which are not mato»*ial 
to the present dispute and there is a proviso 
to that rule which lays down that nothing in 
this rule shall be deemed to prevent any party 
in a suit for foreclosure or redemption 
from asking to be put in possession of 
the mortgaged-property. Although it is, as a 
general rule, desirable in mortgage-suits 
to exclude all issues between the parties 
except those immediately concerned with 
the mortgage-suit itself I do not think that 
it can for a moment be doubted that the 
Court may, in certain cases, if it should 
think fit, allow other issues to be deter- 
mined in such a suit even if they should 
depend upon separate causes of action, and in 
fact it seems to me quite clear on reading 
O. II r. 4, that the Court may, in proper cases, 
grant leave for that to be done. In the pre- 
sent case I cannot help thinking that if leave 
had been specifically asked from the Court to 
allow the issue arising between the present 
respondents and the plaintiff to be determined 
in this suit that such leave would have been 
granted. No formal application such as that 
referred to in O. II, r. 4, was made but the 
respondents as defendants did by their written 
statement set up a claim to be in possession 
of some of the mortgaged-property as hasht- 
kars asserting that they had boon brought on 
the land by the predecessor-in-title of the 
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plaintiff and had been in poasession for a 
period of over 18 years. It appears, therefore, 
that they were claiming to be in actual posses- 
sion of some of the mortgaged property and, 
looking at the proviso to r. 4 of O. II, it is 
clear that the plaintiff in a suit for redemption 
may ask to be put in possession of the mort- 
gaged property. Where the defendants 
raising a paramount title are those in 
possession and likely hereafter, if their 
differences are not settled by the mortgage- 
suit, to resist the possession of a success- 
ful plaintiff in a mortgage-suit, it would 
in my opinion, in many cases, be very con- 
venient to allow the If sues which have been 
raised to be determined in the mortgage-suit 
BO that, after determination of those issues, the . 
plaintiff will know whether he may or may 
not get undisturbed possession of the property 
instead of having to bring a separate suit later 
on, and in a case like the present I can see 
nothing embarrassing in allowing these issues 
to be determined. In any case, it was a matter 
which was within the discretion of the Court 
and although, as I have said, no formal request 
was made for the leave of the Court, never- 
theless' where both parties are at arm's length, 
where both parties are setting up varying title 
to the mortgaged property, one claiming to be 
in possession and the other claiming that he 
has no right or title to bo there it seems to 
me that that is just the sort of case in which 
the Court might well grant leave, and if the 
parties raise issues such as that which was 
raised in the present case and the Court 
acquiesces in that course and allows those 
issues to be tried, I think it may well be said 
that the issues were raised with the leave of 
the Court. But assuming even that there 
was some irregularity in allowing the question 
of the status of the defendants to be deter- 
mined in the present suit then that was 
an irregularity merely and, on turning to 
section 99 of the Civil Procedure Code, it 
seems clear that an irregularity such 
as that which I have indicated is no 
ground at all for setting aside the decision 
of the lower Court on appeal unless the 
irregularity is one which affects either the 
merits of the case or the jurisdiction of the 
Court. It has not been suggested in this case, 
nor could it be successfully contended, that by 
deciding the point in question in this suit the 


merits of the case were in any way affected. 
The parties had every opportunity of giving 
evidence on the point, they gave evidence, and 
that evidence was consider^ and a decision 
was come to. Further, as I have already indi- 
cated, it seems to mo that there is nothing in 
the irregdlarity, if indeed it be an irregularity, 
which affects the jurisdiction of the Court, be- 
cause, as I have already pointed out, under 
O. 8 r. 4 it is quite clear that the Court would, 
if it so chose and granted leave, have jurisdic- 
tion to determine a question such as this. In 
these circumstances, it seems to me that the 
decision of the learned Judge of this Court 
cannot be supported and should be set aside. 
If authority were needed for the proposition 
which I have just stated, it will be found in 
many oases, three of which alone I need refer 
to:— /Jars Krishna Bhowmik v. Robert Watson 
d Co. (i) Zakir raza v. Madhusudan Dass (2) 
a decision of this Court, and Bhaja Ghowdhury 
V. Okuni Lai Marwari (3). In my opinion 
the appeal must be allowed, the decision of 
the learned Judge of this Court must bo re- 
versed and the decree of the District Judge 
should be restored. The plaintiff in this suit 
is entitled to his costs of this appeal and of 
the appeal before Mr. Justice Boss. 

Mullick, J. —I agree. 

z. K. Appeal allowed. 

(l) 8C. W. N 365. 

('2) 15 Tiid. Ca«!. 021; 4 l\ L. W. 417. 

(3) 5 C. L. J. 25; 11 C. W. N. 284. 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 623 of 1921. 

October 26, 1923. 

Present : — Mr. Prideaux, A. J. C. 

Mt 3ARASWATIBAI— Appellant 
versus 

YADORAO and others— Respondents. 

Civil Procedure code (Act V of 1908) 0 XXI rr, 68, 
68— Ctotw proceedings^Title suit -^Burden of proof 
^Appeal — Appellate Courtt failure of, to mention 
particular document in judgment, effect of. 
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Where a title-suit is instituted after a summary 
rejection of an objection under 0. XXI, r. 58 of 
the C ivil Procedure Code, the onus to establish that 
the transaction on which the suit U based was kma 
fide and fof good consideration, lios oji the plaintilt. 

Narain Ganesli Ohatatc v. Qanpat Rao^ *2 N. L. R. 
87 ; GJiunshavi Das v. fJmapershath 50 Ind. Cas. 
‘261 ; 15 N. 1\. R. 68 ; 17 A. L. J. 410 ; 36 L. J. 
4B3 ; ‘21 Bom. L. R. 172 ; ‘23 ('. W. N. 817 ; (lOlO) 
M. W. N. 513 ; 10 L. W. 511 ; 1 X. P. L. B. (P. G.) 
86 (P. 0.) followed. 

Whore evidence has been adduced by both sides, 
the question of the burden of proof is of little 
importance. 

The mere fact that a lower Appellate Court has 
not mentioned a particular document in its judg- 
ment, dose not justify an inference that it did not 
take the document into consideration. 

Appeal from the decree of the Diatriot 
Judge, Wardha, in Civil appeal No. 18 of 1921, 
decided on Slst August 1921. 

Mr. Atmaram Bhagioant, for the Appel- 
lant. 

Mr. D. T. Mangalmurti, for the respon- 
dents. 

JUDGMENT . — The plaintiff in the pre- 
sent case asks for a declaration that the malik 
makhuza hold No. 120 of mouza Salod Hira- 
pur is the property of the plaintiff and is not 
liable to attachment and sale in execution of 
the Civil Court decree obtained by defendant 
No. 1 against the defendants Nos. 2 to 4. The 
plaintiff claimed the property by right of 
purchase from one Krishnaroa under a sale 
deed, dated the 12th April 1917, lor Rs. 500, 
while the oontesting defendant pleaded that 
the sale was benami for Tukaram and was 
obtained in order to save the property from 
his creditors. Plaintiff s story is that the 
field was really purchased for her by her 
widowed sister Md. Mainabai. 'Ihe first Court 
held that the field was so purchased by Mst. 
Mainabai with her separate funds, and not 
only Tukaram had no interest in it but ho 
was never in possession of the same since the 
date of the purchase. 

On appeal the lower Appellate Court placed 
before itself the proper points for consider- 
ation, viz.y whether the field was purchased 
by Tukaram benami ox whether it was 
purchased by Mst, Mainabai for and in the 
name of the plaintiff Mst, Saraswatibai 
and who has been in possession of the said 


fields since the date of the sale-deed. The 
Court finds that noibher Tukaram*s minor 
son Purshottam or his wife Mst. ;?araswatibai, 
the plaintiff, had separate funds of their own, 
nor had Mst. Mainabai any such funds, and 
that they could nob, thoreforo, pay the con- 
sideration of the several documents, sucli as a 
mortgaged-deod, a deed of lease and several 
sale-deeds obtained in their names. The defence 
that one Mahadeo, a servant of Tukaram, the 
plaintiff’s husband, had been cultivating the 
field in suit as bataidar was held not estalalish- 
od. It was further held that Tukaram 
was in possession of the land in suit ever 
since the date of the purchase. The decree 
of the trial Court was reversed and the claim 
was dismissed. Hence the present appeal. 

The first point argued here is that as the 
objection filed against the attachment was 
dismissed for default no investigations into its 
merits were made : Bhimrao v. Mar land (l), 
and that, therefore, the burden ot proof has 
been wrongly laid on the plaintiff. I am not 
pressed by this argument. It was held in 
Narayan Ganesh Ghatate v. Bhioraj (2) that 
if a plaintiff has failed in proceedings under 
section 278, Civil Procedure Code, the burden 
of proving in the suit that his purchase of the 
property was bona tide and for good considera- 
tion lies on the plaintiff ; and their Lordships 
of the Privy Council in Seth Ghunsham Dae v. 
Umapershad (3) lay down that when a suit is 
instituted after the summary rejection of a 
claim under section 278 of the Civil Procedure 
Code, 1882, the onus to establish that the 
transaction on which the suit is based was 
entered into in good faith lies on the plaintiff. 
In a case like the prosonb, whore evidence has 
been adduced by bobli sides, the question of 
the burden of proof is of little importance. 
All the ovidonoe, oral and dooumentary, has 
been considered and a result arrived at after 
such consideration. 

It is said that the learned District Judge 
has failed ito properly comprehend the evidence 
of certain witnesses and has failed to con- 
sider the copy Ex, P-1 Jamabandi for 1918-19 

(1) 45 Ind. Caa. 102 ; 14 N. L. B. 66. 

(2) 2N. L. B.87. 

(3) 50 Ind. Gas. 264 ; 15 M. L. B. 61 ; 17 A. L. J. 
410 ; 36 M. L. J. 483 ; 21 Bom L. B. 472 ; 23 G, W. 
N. 817 ; (191‘J) M. W. N. 513 ; IQ L. W. 611 ; I U. P. 
L. R. (P. C.) 86 (P. 0.) 
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as rej^ards possession. The District Judge may 
not have mentioned the Jnmibandi in his 
judgment, but it does not, therefore, follow 
that he did not take it into consideration. 
After all, the findings that Met. Mainabai had 
not sufficient money to enter into tliis transac- 
tion of sale and that it was entered into by 
Tukaram on his own account are questions of 
pure fact, f^o is the finding that Tukaram 
was in possession ; and, however wrong suoli a 
finding may be, it cannot bo a subject of 
second appeal, and a perusal of the lower 
Appellate Court’s judgment shows mo that the 
J adgo had dealt with all the essential points in 
deciding the case. TTe has also analysed 
the evidence and it cannot be said that 
findings which determine tiie suit are not 
warranted by the evidence on record. It 
seems to mo that the appeal is concluded 
by findings of fact against the appellant 
and for these reasons, I dismiss this appeal 
with costs. Tlie appellant will pay the 
respondents’s costs. 

Appeal dismissed, 

PATNA HIGH COURT. 

Miscellaneous Civil Appeal 
No, 48 OP 1923. 

December 4, 1923. 

Present : —Justice 8ir Jwala Prasad, Kt., and 
Mr. Justice Foster. 

NAGISHWAR BUK RAI -Appellant 
versus 

BISSESWAR DAYAL SINGH— Respondent. 

Civil Procedure Code {Act V of 1908), O. T, r. 17, 
0. IX, r. 13— Kx p.\rlo decree, application to set aside 
— Due service of mmmom ^Burden of proof ^Sum^ 
mans delivered to defendant--' Acknowledgment, refusal 
to give^Procedurc-~-‘Appeal--Xew poini, wJietJur cay\ 
be taken. 

When a defendant applies to aet a<«idd an ex parte 
decree on the ground that the -^ummoii'^ wa^ not duly 
nerved on him, the othus U on him to o-^tablLh the 
abAenoe of due ^ervioe. [p. 801, ool. l.J 

Where service of summons has boon effected by 
delivering it to the defendant personally, the service 
ia complete, and no irregularity by the pcooess-servor 
or other ministerial oifioer of the Court such aa the 

I 0-.U2 


omission of the process-server to obtain -the signature 
of the defendant or to affix a copy of the surnraona 
to the door o! his hou'.o will invalidate it. [p. 891, 
ool. 2.] 

Gopaldas Girdhari Lai v. Soyad llshu, 46 L G. 277, 
rolled on. 

Per Poster J . — Whore a defendant upon whom a 
summons has been served retain- the copy that is 
put into his hands and refuses to give an acknowledg- 
ment, he makes it impossible for the poon to atUx 
that copy to the door of his hou^e, and the require- 
ments of r. 17 of O. V of the Civil Procedure Code are 
complied with. [p. ft')2, ool. 2.] 

Although a point of law may be t.ikcn in appeal 
for the first time, it is subject to the rule that the 
evidence on the record should bo complete and no 
further evidence should he necessary to substantiate 
the point, [p. 891, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Palamau, dated tbo 11th January 
1923. 

Messrs. C. C. Das, S. G. Dey and N. K, Pra- 
sad, for the Appellant, 

Mr. Permeshionr Diyal, for Mr. Devaki 
Prasad Sinha, for the Respondent. 

Jwala Prasad, J. — This is an appeal from 
an order of the Subordinate Judge of Palamau, 
dated tbo 11th January 1923, refusing to set 
aside an ex parte decree passed against the 
defendant. 

The main contention of the appellant upon 
which ho seeks to have the decree set aside 
has been in this Court that the summons of 
the suit was not “ duly served *’ upon him. 
This ground of objection was not clearly and 
definitely taken in tbo application made by 
the appellant to have tbo ex parte decree set 
aside nor does it appear to have been con- 
spicuously brought out in the ovidenco at the 
trial of the case in the Court below. The 
grounds upon which the petition to set aside 
the ex parte decree was founded were as 
follows : — 

(1) That the petitioner had no knowledge of 
the institution of the suit by the opposite 
party nor did be receive any summons in 
the suit nor did any peon go to him with 
the summons, and 

(2) that the opposite party, by taking aur- 
roptitious proceedings, fraudulently and 
cunningly obtained the cx pertc decree 
which caused serious loss to the peti- 
tioner. 
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These allegations were denied seria/m by 
the respondent in his petition of the 23rd 
November 1922. It was there alleged that 
the appellant had full knowledge of the suit 
and had received the summons but did not 
atttend the Court. The opposite party further 
asserted that the summons was duly served. 
Both parties went into evidence. The peon 
who is said to have served the summons was 
examined as a witness on behalf of the res* 
pondent. He stated that he made over the 
summons and a copy of the plaint to the 
defendant who was personally known to him 
and asked him to give a receipt, but the defen- 
dant refused to do so. Thereupon he asked 
the Chaukidar to witness the service and the 
Chaukidar gave his thumb impression on the 
back of the summons (Exhibit G). The 
learned Subordinate Judge accepted the evi- 
dence of the peon and held that the summons 
with the copy of the plaint was handed over to 
the defendant who declined to give a receipt 
for the same. He disbelieved the defendant's 
story of his absence from his place of resi- 
dence on the day the summons is said to have 
been served. Upon the aforesaid finding, he 
dismissed the application of the appellant 
and refused to set aside the decree. 

The learned Counsel on behalf of the appel- 
lant has criticised the evidence of the peon 
and has asked us to reject it as being 
unreliable. We have considered the entire 
proceedings connected with the suit from 
the time that it was launched in Court on 
the 9th May 1922 up to the time that the ex 
parte decree was passed. We have also con- 
sidered the evidence adduced on behalf of the 
applicant. We have not the least doubt that 
the appellant knew of the institution of the 
suit aginst him. The suit was originally in- 
stituted against his father after a preliminary 
dispute between him and the plaintiff in a 
Criminal Court arising out of the mortgage 
transaction in question. The original* defend- 
ant, however, died and in his place the appel- 
lant, his son, was substituted on the 17th of 
of June 1922. At that time the Am Uukh- 
tear of the appellant’s father was Munshi 
Nauranglal and it was upon the information 
^ven by him that the peon reported of the 
death of the original defendant Bhagwat Bux 
Rai. Therefore the Am Mukhtear, whose 
duty it was to look after the litigation of the 


estate in Courts, knew of the institution of 
the suit and he must have in the regular 
course of his duty informed the appellant, who 
succeeded to the estate on the death of his 
father, of the suit brought against him. 
There are circumstances which lend support 
to the evidence of the peon that the service 
was bona fide and that the denial of the appel- 
lant of all knowledge of the suit is untrue. 
Therefore, we are not prepared to differ from 
the estimate of the evidence made by the 
trial Court who had the advantage of seeing 
the witnesses before it. and accordingly 
we accept its finding of fact that the summons 
with a copy of the plaint was delivered to the 
appellant and ho refused to give a receipt for 
the same. Therefore, the issue upon which 
the parties went to trial in the Court below 
must be found against the appellant. 

The learned Counsel on behalf of the appel- 
lant, however, contends that the determination 
of that issue does not settle the case, inis- 
much as upon the facts elicited during the 
trial of the case it is apparent that the eum- 
mons was not “ duly served " and, conse- 
quently, it is urged that the appellant is enti- 
tled to have the decree set aside under O. IX, 
r. 13 of the Civil Procedure Code. That rule 
lays down that an ex pirte decree shall be set 
aside upon the defendant (1) satisfying the 
Court that the *' summons was not duly 
served ” or (2) ** that he was prevented by 
any sufficient cause from appearing when the 
suit was called on for hearing." The latter 
ground has been concluded by the finding of 
the Court below referred to above which we 
have accepted as a correct finding. 

The question now raised for the first time 
before us by the appellant is, therefore, con- 
fined to the first ground. We have now to 
see whether the defendant has satisfied the 
Court that the summons was not '* duly 
served.'* To appreciate this ground on behalf 
of the appellant the learned Counsel for the 
appellant has referred to the provisions con- 
tained in O. V, r. 1 / of the Civil Procedure 
Code. It is said that after the defendant 

refused to sign the receipt of the summons 

it was an incumbent duty of the peon to 

affix a copy of the summons on the outer 
door or some other conspicious part of the 
house in which the defendant ordinarily 

resides or carries on business, etc." The 
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learned Counsel says that as the peon does 
not say that ho affixed a oopy of the summons 
upon the house of the defendant, the summons 
was not “ duly served.” 

O. IX, r. 13 requires the applicant to satisfy 
that the summons was not ** duly served”, 
and the onus is, therefore, upon the appellant. 
It was, therefore, for the appellant to elicit 
from the peon, who has been examined on 
behalf of the respondent, as to whether he did 
or did not affix a copy of the summons on the 
house of the defendant as required by r. 17. 
No attempt seems to have been made by the 
appellant to substantiate this ground by evi- 
dence. The evidence offered by him on this 
point is nil. Although a point of law may be 
taken in appeal for the brst time, yet it is 
subject to the well recognized rule that the 
evidence on the record is complete and no 
further evidence is necessary to substantiate 
the point. There is no evidence of the require- 
ment of r. 17 not having been complied with 
by the peon and it is therefore not open to the 
appellant to take this point in appeal for the 
first time. 

Assuming that the peon did not affix a copy 
of the summons on the house of the defend- 
ant, it is a question of grave doubt as to whe- 
ther the personal service such as in the pre- 
sent case, can be impunged as defective and ille- 
gal on the ground of irregularity alleged by the 
appellant. Various authorities have been cited 
on both sides in this case in support of their 
respective contentious and these are Maruti 
V. Viiku (1), Kajimdio Xalh Sanyal v. Jan 
IMtah (2), GopuLdas Ghrdhar%lal v* Sayad 
Islu (3), Dtwan Chand v. Varbaii (4), Kaa^im 
Ibrahim Saleji v. Johunnidl Kkoiihi (5J, and 
Kistler v. Tetimar (6). The cases referred to 
above only lead to the conclusion that there 
has boon a sharp divergence of opinion upon 
the point raised, r^tanyou, J., Acting Judicial 
Commissioner of Nagpur, in the case of Gopal- 

(1) 16 B. 117; 8 Ind. Deo. (N.S.) 653. 

(2) 26 C. 101; 2 C. W. N. 574 ; 13 lud. Deo. (N.S.) 

66J. 

(3) 46lDd.Ca». 277. 

(4) 48 Ind. Caa. 28; 99 l\ R. 1918; 181 V. W. B. 
1918. 

(5) 34 Ind. Gas. 799 ; 43 C. 447 ; 23 0. L. J. 183; 

ICC. W. N. 173. . ^ 

(6) (1005) 1 K. B. 39 ; 74 L. J. K. B. 1 ; 92 L. T. 
36; 53 W. B. 230; 21 T. L. B. 24. 


das Oirdharilal v. Sayad Islu (3) held that, 
whore the service of summons has been by 
delivering or tendering of it to the defendant 
personally the service is complete, and no 
irregularity by the process-server or other 
ministerijkl officer of the Court such as the 
omission of the process' server to obtain the 
signature of the defendant could undo it. lie 
woffid support his view upon the maxim quod 
fieri non debti factum valet, 

Mr. Justice Broadway of the Punjab Chief 
Court, on the other hand, took a directly oppo- 
site view in the case of Diwan Chand v. 
Parbati (4). 

The other cases are not very directly on the 
point but they seen to hold that the provisions 
relating to service of summons should be 
strictly complied with. 

Now, the mode of service of summons has 
been prescribed by rr. 10 to 20 of O. V of the 
Civil Procedure Code. Rule 10 says ; ** Service 
of the summons shall be made by delivering or 
tendering a copy thereof signed by the Judge or 
such officer as he appoints in this behalf and 
sealed with the seal of the Court.” Rule 12 re- 
quires that so far as practicable service shall be 
made on the defendant in person. Rule 16 
requires that when the serving officer delivers 
or tenders a copy of the summons to the 
defendaut personally he shall require the 
signature of the defendant to whom the copy 
is so delivered or tendered to an acknow- 
ledgement of service endorsed on the original 
summons. Rule 17 requires that where the 
defendant or his agent refused to sign the 
acknowledgment or the serving officer cannot 
find the defendant and there is no agent 
to accept service of summons on his behalf, 
etc., he shall affix a copy of the summons 
on the outer door or some other con- 
spicuous part of the house in which the defend- 
ant ordinarily resides or carries on business, 
etc. 

The summons in this case was served by 
delivering a copy of the summons together 
with a copy of the plaint to the defendant 
personally (the defendant being personal- 
ly known to the peon). The defendants 
refused to grant a receipt therefor, but 
retained the summons and the copy of the 
plaint. Therefore, when the defendant took 
the summons smd the plaint, thepeou bad no 
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other copy to affix upon the outer door or 
other conspicuous part of the house. If the 
defendant had re[uB6d to take the summons 
and to sign the acknowledgment, in that 
case the peon would have had a copy of the 
plaint and the summons to be affixed upon 
the house of the defendant. The defendant 
by his conduct rendered it impossible to have 
the copies affixed on the house and ho cannot 
be permitted to take advantage of his own 
wrong and to plead that the omission rendered 
the service invalid. Now, under the supreme 
Court Ellies in England, “ a writ is personally 
served by giving to and leaving with the 
defendant a copy of the writ and sliowing him 
the original, if within reasonable time he 
demands to see it.” Thomson v. Phmcy (7), 
(Balsbury’s Laws of England, volume XXlll, 
page 115). This is what was exactly dene in 
the present case. '1 he defendant was in his 
house and copies of the summons and the 
plaint were given to and left with him in 
his hands. Therefore, the requirements of 
r. 17 were complied with. 

Even if there was any irregularity, 1 do not 
think that the substantial and direct service 
on the person of the defendant as is prescrib- 
ed by r. 10 of O. V is so vitiated as to bold 
that the summons was not “ duly served” 
and thus to entitle the defendant to have the 
ex 'pane decree set aside under O. IX, r. 13. 
We find that, upon the report of the peon the 
serving officer, the Court recorded an order 
that the summons on the defendant was 
personally served. This order was in accord- 
ance with r. 19 of O. V of the Civil Procedure 
Code which requires that when summons is 
returned under r. 17 the Court shall satisfy 
itself by making such inquiry as it thinks fit 
and “shall either declare that the summons 
has been duly served or order such service as 
it thinks fit.” The report of the peon is very 
clear in its terms to show what transpired and 
that report was accepted by the Court below 
as a full compliance with the requirements of 
the law. This shows that the summons was 
served in this particular case in accordance 
with the practice prevailing in the Court below 
relating to personal service. 

For all these reasons, I am of opinion that 
upon the merits also the contention of the 


learned Counsel that the summons was not 
duly served must fail. The result is that the 
appeal is dismissed with costs. 

Foster, J. — I agree with the findings of 
fact which have been arrived at, but I am of 
opinion that the provisions of rr. 17 and 19 of 
O. V of the Civil Procedure Code are not 
rigid. Wliore a defendant upon whom a sum- 
mons has been served retains the copy that 
is pub into his hands and refuses to give an 
acknowledgment, he makes it impossible for 
the peon to affix that copy to the house. The 
alternative would be that, in anticipation of 
such contumacious conduct on the part of 
the defendant, there sliould bo sent out in 
every case a spare copy for affixing to 
the house and for complying with the 
provisions of rule 17. That I do nob 
think was ever intended to be a rule of 
procedure. The difficulty was in fact, foreseen 
when the present Civil Procedure Code was 
being prepai*(3d and it was suggested at that 
time that a proviso should be added the pur- 
port of which was that, where the defendant 
or his agent refuses to sign tlio acknowledg- 
ment and retains the copy of the summons 
delivered to him, the Court may direct that 
the summons shall bo deemed to have been 
duly served. That proposal was nob, however, 
adopted and the only conclusion I can gather 
is that the high authorities who superintended 
the drafting of blie Code regarded it as unne- 
cessary, and it appears to mo to bo by no means 
a strained interpretation of the law to consi- 
der that r. 19 enables a Court, in such cir- 
cumstances as I am referring to, to declare 
that the summons has been duly served after 
holding that this mode of service shall suffice. 
Flaving this view, 1 agree that the appeal 
should be dismissed. 

z. K. Appeal dismissed. 


(7) (1832) 1 Dowl. 441 at p. 443. 
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ALLAHABAD HIGH COURT. 

First Ciyil Appeal No. 277 op 1920. 

November 21, 1924. 

Present’. — Sir Grimwood Mears. Kt., K. C., 

Chief Justice, and Mr. Justice Piggott. 

Messrs. L. N. GADODIA and Co. - 
Plaintiffs —Appellants 
versus 

The GEEAT INDIAN PENINSULA 

BAILWAY COMPANY, BOMBAY— 

Dicfendants —Respondents. 

Railways Act (IX of 1890) ss. I'A, ^iS^Rish Note, 
Form B.- Goods carried at owner's risk for portion of 
route and at liatlway risk for remainder — Goods 
destroy'd in ^transit over latter route — Damages^ suit 
for^Burden of proof. 

Plaiiitili cousignod certain goods for carriage to tiie 
defendant Company and paid freight for a certain sec- 
tion of the route at the owner's risk rate and for the 
rest of the route at the ordinary rate. He signed an 
Owner’s hi-^k Note for the entire rjute,but it was found 
that the Company had nob published an owner’s risk 
rate for the latter pjrtiou of the route. '1 he goods 
were destroyed by lice while in transit over the por- 
tion of the route for which freight had boon paid at 
the ordinary rate. In a suit by the plaiutiti to rcoo- 
ver the value of the goods : 

Hcldt (1) that the more fact that the plain tilt had 
signed an Owner’s lUsk Noto for the entire route did 
not make the note applicable bo tuat portion of the 
route over which the ordinary freight hvid been paid ; 

(•2) that the burden lay on the defendant Company 
of proving that they had exerci-ed the ordinary 
apxount of care with respect to the goods. 

First appeal from tlio decree of the 
ordinate Judge of Cawupore, dated tbo 2lth 
July, 1920. 

Dr. K, N. KatjUt for the Appellants. 

Mr. L. P. ZiUalii, for the Rospondents. 
JUDGMENT.— On the 30th of April 

1919, the plaintiff through his agent tendered 
to the defendant Company 5 bales of cotton 
tussore to be carried from Sholaporo to 
Cawnpore. 

Over some portions of their railway the 
defendant Company carry goods at a reduced or 
“owner s risk” rate. It appears quite clearly 
that whilst the Company had an established 
owner’s risk rate irom Sholaporo to Itarsi, 
they had published no suoh rate between Itarsi 


and Cawnpore and no consignors of goods bet*, 
ween these two latter stations could require! 
the Company to carry them at owner’s risk. 
The goods would go via Itarsi to Cawnpore. 
The consignor signed an Owner’s Risk Note by 
which ho agreed to hold the Company free 
from responsibility in a number of contingen- 
cies. The Subordinate Judge has found thai in 
fact the consignor paid a total sum made up 
of the reduced rate from Sholapore to Itarsi 
and of the oridinary rate from Itarsi to Cawn- 
pore. The figures are not mathematically 
exact but are so near as to justify the conclu- 
sion of the learned Subordinate Judge. Then, 
on the 13th of May 1919, the goods were 
proceeding on their journoy between Itarsi 
and Cawnpore smoke was seem to be issuing 
from a waggon near the engine. The train was 
brought to a stand still at station Sanohi, and 
an endeavour made to put out the fire. It was 
burning fiercely inside the waggon and in the 
result the consignor sustained a pecuniary loss 
by destruction of and damage to his goods to 
the extent of Rs. 5,136-f) 6. He made a claim on 
the Company who repudiated it on the ground 
that they were covered by the Owner’s Risk 
Note signed by his agent which purported to 
cover the entire journoy. 

To tliis the consignor replied that, whatever 
might be the form of tlie note, the fact was 
that he paid the ordinary rate on the Itarsi 
Cawnpore section of the journoy and was, there- 
fore, entitled to regard the Railway Company 
during *^his portion of the journey, as a bailee. 
We think tiie plaintiff’s contention is clearly 
ri:;ht in the admitted absence of an owner’s 
rate from Itarsi to Cawnpore. 

This is the final result of the arguments in 
this Court but in the Court below the matter 
was greatly obscured and the trial leugtlieucd 
by defective pleadings on both sides and by an 
inability on the part of the Counsel on both 
sides to forecast the possibility of the Com- 
pany being found to be bailees. Thus, it 
happened that the Counsel for the Railway 
Company failed to provide himself with the 
necessary evidence to prove the taking of pro- 
per care. 

The circumstances under which the fire ori- 
ginated are unknown. The waggon was of 
iron and was a covered one. It was apparently 
of proper construction, clean and fit for the 
accomodation of the goods of the plaintiff. 



8^4 


INDIAN OASBS 


[1924 


GADODIA AND CO. t;. QRBAT INDIAN PENINSULA BAILWAY COMPANY 


The van coutaiaed the plaintiff’s goodSi also 
some oases of military stores, some bags of 
ooooanuts and 12 other boxes. All the goods, 
except those of the plaintiff, had oome from the 
Madras and Southern Mahratta Railway. It 
is coDcedod in this case that if the defendants 
are entitled to rely on the Owner’s Risk Note 
as governing the Itarsi-Cawnpore journey, they 
must succeed in the action as the plaintiff has 
failed to give any such proof as would over* 
set the wide protection given to the Company 
by that document. If, however, the defen- 
dants were carrying the goods between Itarsi 
and Cawnpore at tue ordinary rate then 
the defendants were bound to put before 
the Court all materials necessary affirma- 
tively to prove that in the carriage of the 
plaintiff’s goods they had acted with the same 
degree of care in relation to those goods as a 
reasonably prudent man would act in relation, 
to his own. The burden of proof, if the goods 
were carried at owner’s risk, lay on the plaint- 
iff. If the Company were bailees the onus 
shifted to them. 

Their proper defence should have been, first, 
that they were under no liability because of 
consignment note. Alternatively, if it were 
held that that note was not applicable that 
they took of the goods the degree of care 
described above. That position was, however, 
as we have said, never clearly in the minds of 
the legal advisers of the Railway Company in 
the lower Court and in fact they actually re- 
sisted an application made by the plaintiffs on 
the 14th of July 1920, which, if assented to 
by them and proper particulars obtained, 
would in our view in all probability have 
made their position as bailees safe and 
supplied the gap in their evidence which still 
exists. On the 14th July 1920 the plaintiffs 
were casting about for any evidence which 
might help them to overcome the provisions of 
the Owner’s Risk Note. On the previous day 
Pandhari Nath Balwant, a witness for the de- 
fendants, had mentioned the presence of ** 12 
other boxes ” in the waggon and had said that 
he did not know what they contained. No one 
to this day knows what they contained. It 
was the plain duty of the Railway Company, 
for their own protection, on learning of the 
fire to have communicated in May 1919 with 
the Madras and Southern Mahratta Railway 
Company and to have made enquiries as to 
the description, contents, etc., oi these boxes if 


they had not already, as they may have bad, 
these very materials in their possession. 
These boxes were part of the contents 
of a waggon in which a fire had mysteiious- 
ly broken out on their line and the Com- 
pany ought to have taken every step to 
ascertain, if they could, the nature of the 
goods entrusted to them. They did not 
make enquiries at the time. At all events 
if they did, the result was not communi- 
cated to the Court and, as we have said, 
they resisted an application which sought to 
obtain that information from them. Even if 
immediately after the outbreak of the fire, the 
Company had ommitted to enquire from the 
Madras and Southern Mahratta Railway as to 
the nature of the articles in the 12 boxes, it 
was the plain duty of their legal advisers, 
when the Company became defendants in an 
action a few months later, to toll them that 
they would, if unprotected by the Risk Note, 
be bound to give an explanation as to the con- 
tents of the other articles in the waggon, and 
then diligently to pursue that enquiry. 

Further, they had in their possession at this 
time, when the action was commenced, some 
documents which they had received relative 
to the boxes from the Madras and ^^outharn 
Mahrattta Railway. Although they were 
highly relevant to the action, the defendants 
say that they destroyed them in the ordinary 
course of business. 

The Railway Company, therefore, produced 
no evidence as to the general nature of the 
contents of the boxes. It, would in our opinion, 
have been sufficient if they had merely proved 
the consignment or delivery notes of the 
Madras and Southern Mahratta Railway, 
which we are told as a matter of practice pass 
from one line to another on receipt of goods, 
providing of course that the details on these 
notes contained nothing toa rouse any sus- 
picion that the goods were likely to be danger- 
ous to carry. 

They could then have said that they accept- 
ed the boxes in accocdance with the usual 
practice, and that there was nothing on the 
consignment notes, or in the appearance of 
the boxes, which would cause any one to 
hesitate to carry them in the ordinary way, 
or to place them in proximity to other goods. 
That evidence would have satisfactorily dis- 
charged the onus which lay upon them, as 
soon as their position was dedded to be that 
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of bailees, and would have entitled them to 
suooeed in the action. There being this gap 
in the evidence as to the 12 boxes, we are 
obliged to bold that the defendants did not 
produce that quality or amount of evidence 
which they were bound by law to do in order 
to prove affirmatively the taking of all due care. 
Inasmuch, however, as the plaintiff did not 
plead his cause of action with precision, and 
in that he alleged negligence on the part of 
the Railway Company without giving any 
particulars of such negligence, and also failed 
in his pleading and at the trial to bring out 
the alternative position of the Railway Com- 
pany as bailee, on which point the appeal has 
succeeded, we, whilst reversing the judgment 
of the lower Court and decreeing the plaintiff ’s 
claim, deprive the plaintiff of all costs in the 
lower Court. The plaintiff will have in this 
Court the costs of the appeal with fees on the 
higher scale. 

Z. K. Appeal allowed, 

OUDH JUDICIAL COMMISSIONER S 
COURT. 

Second Civcti Appead No. 182 op 1922. 

September 26, 1923. 

Present:— M i, Wazir Hasan, A. J. C. 

INDERPAL SINGH and others— 
PLAINTIFFS -Appellants 
versus 

THAKUR DIN SINGH and others - 
Defendants —Respondents. 

Adverse possession — Lawful and unlawful possession 
•^Adverse possession between co-sharers — Ouster^As- 
sertion of hostile iitle^ Practice ^Second Appeal’-^ 
Question of title Question of adverse pjsse^on^Mim- 
ed question of law and fact 

An admitted or proved title sub^iat^ all through 
until complete adver^^e po-^i^e^sion U e.^tabli^hed. 
[p. 898, ool. 2 ] 

Secretary of State for India v. Chellikani Rama 
Bao, 35 Ind. Ca*^. 902 ; 39 M. 617 ; 31 M. L. J. 324 ; 
20 C, W. N. 1311 ; (1916) 2 ISI. W. M. 224 ; 14 A. L. J. 
1114 ; 20 M. L. T. 435 ; 52 L. W. 486 ; 18 Bom. L. R. 
1007 ; 25 C. L. J. 69 ; 43 I. A. 192 (P. C.) ; Jai Ghand 
Bahadur v. Qirwar Sitigh, 52 Ind. Cas^. 366 ; 41 A. 
669 ; 17 A. L. J. 814 ; Inayat Husain v. AH Husain, 
20 A. 182 ; A. W. N. (1898) 19 ; 9 Ind. Deo. (N. S.) 
478, referred to. 

Po^$;6^!4ion either lawful or unlawful and, in the 
absence o! evidence, it must be assumed to be the 
former, [p. 899, ool. 1.] 

Hardit Singh v. Ourmnkh Singh, 59 Ind. Gas, 7 ; 
28 0. L. J. 437 ; 22 Bom. L. B. 650 ; 71 P. W. R. 
1921 (P. G.) referred to. 


Possesflion is lawful when it U in virtue of a legal 
title, [p 899, col. 2.J 

Thomas v. Thomas, (1855) 2 K. and J. 79; 25 L.J. Ch. 
159; lJur. (N. .S.)4ir)0; 4 W. H. 135; llQ R. R. 
107 ; 69 10. R. 7ol ; Con'a v. Appuhamy, (1912) A. C. 
230 ; 81 L. J. P. C. 151 ; 105 L. I'. 36, referred to. 

Between two oo-tenant'^, each \\a,< a title to the 
whole and aDo to hi^ undivided moioty and each i^ 
said to be seized per vty ct p-.r tout, i. e., each co- 
tenant has the entire po'5''0^‘iion well of every parcel 
as of the whole, [p. 8 )9, ool. 2.J 

Kennedy v. De Trafford (1897) A. C. 180 ; 66 L. J. 
Ch. 671 ; 76 L T. 427 ; 45 W. R. 671 ; TIardoon v. 
Belilias, (1901) A. C. 11 8 ; 70 L. J. P. C 9 ; 83 L. T. 
573 ; 19 W. H. 20 9 I In ro Biss, Biss v. Biss (1903) 2 
Ch. 10 ; 72 L ,7. ( h. 473 ; 88 L. T. 403 ; .51 W. R. 
501, referred to. 

Nothing '^hort of oiiiler or something equivalent to 
ou-tcr inii^b be proved by the co-tenanb in pj-s-se-^^^ion 
in Older to bring out u’ac 'ucce--? of the plea of adver.-<o 
po-ise'^^ion. fp 900, col 1.] 

Hardit Siugh v. Garviukh Singh, 59 Ind Cas 7 ; 
28 G. L. J. 437 : 22 Bom. L. U. 550 ; 71 P. W. R. 
1921 (P. C.) ; Thomas v. Thomas, (1855) 3 K. and J. 
159 ; 1 Jur. (N. S.) 1160 ; 4 W. R. 135 ; 11 0. R. B. 
107 ; 69 E. R 701 ; Kccch v. Sandfoid, 2 Wh. & 
Tud. L. 0. (7 Kd.) 6 )3 ; Sel. Ca^. 61 ; 2 Kq. Ca^ Abr. 
741 ; N. Varada Pillay v. Jeevarathiammal, 53 Ind. 
Gas. 901 ; 24 C. W. N. 3l6 ; (1919) M. \V. N. 724 ; 
10 L. W. 679 ; 38 U L. J. 313 ; 18 A. L. J. 274 ; 43 
M, 244 ; 2 U P. L. R. (P. C.) 61 ; 22 Bom. L. R. 444; 
46 I. A. 285 (P. C.). 

The fact that a party has not been in the enjoy- 
ment of the rents and profits of the property in suit 
does not establish a title by adverse pos^e^^ion in the 
oo-tenant who has enjoyed .such profits, [p. 900, 
ool. 1.] 

In order to establish adverse possession as between 
oo-sharers there must be evidence of an open asser- 
tion of hostile title by one of them to the knowledge 
of the other, [p. 900, col. 2.] 

Corea v. Appuhamy, (1912) A. C, 230 ; 81 L. J. P. 
C. 151 ; 105 L. J. 36 ; Mutimiayagam v. Brtto (1918) 
A. C 895 ; 87 L. J. P. 0. 116 , Jogendra Nath Roy v. 
Baldeo Das Marwari, 35 0. 961 ; 6 G. L. J. 735 ; 12 
C.W N. 127 ; Jang Bahadur v. Muhammad Abul 77a«- 
san Khan, 35 lad. Gas. 743 ; 30 L. J. 279, referred to. 

When a question of title rests on the inte»pretation 
of certain documents and the legal inferences to be 
drawn from them; it is competent to the High Court 
to entertain it in second Appeal, [p. 897, ool. 1.] 

Satgur Pro sad v. Raj Kishore Lai, 65 Ind Caa. 
486 ; 42 A. 152 ; 22 Bom. L R. 451 ; 2 U. P. L. R. 
(P. C.) 55 : (1920) M. W. N. 3 : 21 G. W. N. 324 ; 38 
M. L. J. 259 ; 13 A. L. J. 2P5 ; 11 L. W. 384 ; 46 I. 
A. 197 : 27 M. L. T. 200 (P. C.), referred to. 

The question of adverse possession is a mixed ques- 
tion of fact and law can be discussed in Second Ap- 
peal referred to. [p. 899, ool. 1.] 
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Satgur Prasad v. R'tj Kishnro Lah 55 Ind. Ca3. 
86 ; 42 A. 152 ; 22 J3om. L. li. i51 ; 2 U. P. L. P. (P. 

O. ) 55 ; (l‘J20) M. W. N. 3 ; 24 C. W. N. 3)i ; 38 JVI. 
L. J. 25J ; 18 A. L. J. 255 ; 11 L. W. 884 : 46 I. A. 
1'J7 ; 27 M. L. T. 200 (P. C.) ; hachmcswar Singh v. 
Mammar tiost^in 1 ) I. A. 48 ; I'J C. 253 ; 6 Sar. 

P. G. J. 133 ; 10 Ind. Doc. (N, S.) 614 ; l{a7n Gopal 

V. Shavts Khatoiit IJ I. A. 228 ; 20 G. 23 ; 6 Sar. 

P. G. 247 ; 10 lud. Deo. (N. S.) 63 (P. G). 

Appeal against the decree of the Additional 
Subordinate Judge, Fyzabad, dated the 23rd 
March 1922. 

Mr. Hyder Husain, for the Appellants. 

Mr, Niamaiullah, for the Bespondonts. 

JUDGMENT. —This is an appeal from the 
decree of the Additional Subordinate Judge of 
Fyzabad, dated the 23rd March 1922, which 
reversed the decree of the Additional Munsif 
of the same place, dated the 5th September 
1921. 

The plaintiffs’ claim, which succeeded in the 
Court of first instance but failed in the Court 
of Appeal, was for the recovery of possession 


by partition of one-third share in 25 bighas 2 
hiswas of land specified in List B attached to 
the plaint, situtate in village Khetwar, pargana 
Manjhora, district Fyzabad. The ground of 
the claim is that the land in dispute was the 
joint ancestral property of the parties to the 
suit in which Sahipat Singh, Ochcha Singh 
and Bah ore Singh owned a one-third share 
each. The plaintiiTs are the lieirs of Sahipat 
Singh, defendants No. 1 to 3 of Bahore Singh and 
the remaining defendants No. 4 to 7 of Ochcha 
Singh. In the first Regular vSettlement a decree 
for qabzadari rights in respect of the lands in 
suit was obtained in tlie name of Ochcha Singh 
as against the taluqdar of Ajudhia on the 23rd 
of May 1869, and in 1870 Bahore Singh obtain- 
ed a decree in respect of his one-third share 
against Ochcha Singh. The purpose of the 
present suit is to obtain separate possession of 
the one-third share which originally belonged 
to Sahipat Singh. The pedigree showing the 
relationship of the persons originally holding 
title to the lands in suit and of the parties to 
the present litigation may now be set down 
hero 


Ghanahiam Rai 


I 

Chatta Singh 

. I 


1 

1 

BaU Singh Moti Siogh 

(Childless) 

1 1 


I 1 

Sanear Singh Jia Si 

.0 

to 

a 

Bhondu Jagdeo 

\ 

\ 

(ChildlesB) 1 


I 

Bahore Singh Harlal Singh 

(Ghildleaa) 



I 

Niaa Singh 
Sheo Bux Singh 
AdhiJ Singh 


I 

Datta Singh 

1 

Ladi Singh 
I 

Jatwanta Singh 


Sahipat Singh 


1 

Indarpal Singh 
PlaintlS 1. 


Oohoha Singh Dharjan Singh 
(died ohiidless) 

I 

Jalsari Singh 


Jag^sar Singh 
Piaintifi 2. 


I 

Jaikaran Singh 
Plaintiff 8. 


I 


Thakurdtn Singh 
Defendant 1. 


I i i 

Thakur Pd. Singh Janki Sigh Laohman Singh Gauri Dwarka Singh 
(G.hildlefla) I (ChildlesB) Shankar Defendat 4 . 

(Ohiidless) 


1 I 

Suchit Singh Jagannath Singh 

Defondant 2 | | I 

Dharampal Singh Jagdeo Singh Baghura] Singh 
Defendant 8. Defendant 6. Defendant 5. 


Nand Bakhsh 
Singh 

Defendant 7. 


To this claim of the plaintiffs written defence 
was field by the defendants No. 1, 2, 4 and 5. 
Sahipat Singh’s title and possession were denied, 
so was the possession of the plaintiffs. Bar of 
limitation was pleaded. The oorreotness of the 


pedigree was also disputed but both the Courts 
below have found it proved and the concurrent 
finding has not been challenged by any of the 
parties to this appeal. The title and the bar 
of limitation are the points now in dispute. 
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As regards title, it was urged by the learned 
Counsel for the appellants that the ques- 
tion has not been decided by the lower 
Court. On the other hand, the learned 
Advocate for the respondents urged to the 
contrary. It is much to bo regretted that 
the matter is left in a moot condition. I, 
however, do not think it is necessary to decide 
between those two contentions. If the former 
contention is correct, I can decide the issue 
myself even if it inv'olves a pure question of 
fact under section 103, read with O. 41, r. 25, 
of the Code of Civil Procedure, Sri Chidamhara 
Sivaprakasa Pandara Smnadhigal v. Veerama 
Beddi (1). If the latter contention is right, 
the question of title in the present case is not 
one of fact alone. It entirely rests on the in- 
terpretation of certain documents and the legal 
inferences to be drawn from them. This Court 
is, therefore, competent to determine it : 
Satgur Prasad v. Baj Kishore Lai (2). 

On the question of title, I am of opinion that 
the plaintiffs have established it. It appears that 
on the 15th November 1863 there was a family 
settlement to which (l) Bahore Singh, (2) 
Oohcha Singh, (3) Sahipat Singh, (4) Bahadur 
Singh and (6) Dharjan Singh were parties 
(Ext. 5). The last two named persons were 
the oo-sharers of Oohcha Singh within his one- 
third share in the entire property. Amongst 
the properties dealt with by the settlement is 
the village Khetwar Khas within which the 
plots now in suit are admittedly situate. This 
settlement unequivocally declares the rights 
of Bahore Singh, Oohcha Singh and Sahipat 
Singh in equal proportion in the properties 
which were the subject-matter of the settle- 
ment. It follows that the plaintiffs, who 
are the desoendants of Sahipat Singh, have 
a one-third share in Khetwar Khas. The 
Begular Settlement came after the arrange- 
ment stated above, and it is admitted that in 
that Settlement a decree for qabsadari riglits 
in the plots in suit in village Khetwar Khas 
was passed in the names of Oohcha Singh on 
the 23rd May 1869, It is further admitted that 
that decree was passed against the ialuqdar. 

(1) 68 Ind. Gas. 688 : 37 0. W. N. 246 ; 16 L. W. 
102; 31 M. L. T. 54; 46 M. 686; (1922] M W. N. 749; 
48 M. L. J. 640 (1922) A. I. B. (P. 0.) 292; 87 0. Ii. 
J. 199 (P. 0.). 

(2) 66 Ind. Cas. 486; 42 A. 152; 32 Bom. L. R. 
461; 2 U. P. L. R. (P. C.) 65; (1920) M. W. N. 8; 
24 G. W. N. 894; 38 M. L. J. 259; 18 A. L- J. 285; 
11 L. W. 884; 46 I. A. 197; 27. M. I-. T. 200. (P. C). 

1 0-118 


It follows that, between the date of the settle- 
ment of the 15th November 1863 and the date 
of the decree of the 23rd May 1869, the vil- 
lage, in which the property in suit is situate, 
came to fall within the taluqa of Ajudhia. The 
decree is not before me but the irresistible 
inference is, that the ex-proprietary rights 
decreed in favour of Ochcha wSingh against the 
taluqdar of Ajudhia must Viave been founded 
on his previous title as a proprietor of the vil- 
lage. The Settlement Circular No. 19 of 1861 
clearly directed the recognition of ex proprie- 
tary rights in favour of the former proprietors 
in respeot of certain classes of lands. In the ab- 
senoo of any evidence to the contrary, I must 
presume that the decree of the 23rd May 1869 
was passed in acoordanoe with the Circular 
mentioned above. The ex-proprietary title, 
therefore, in the lands in suit, was merely 
a residue of the previous proprietary title in 
the village which was the subject-matter 
of the settlement of the 15th November 
1863. The conclusion, therefore, is that all 
those who had title to the village in 1863 
have title to the ex-proprietary rights which 
accrued under the decree of the 23rd May 
1869. I have already stated that Sahipat 
Singh, the ancestor of the plaintiffs, was 
declared to have title in the village to the 
extent of one-third. lie, therefore, had a title 
to the lands in suit to the same extent and 
if he had it, it is now admitted that it has 
devolved on the plaintiffs by right of inherit- 
ance. 

In the year 1870 Bahore Singh brought a 
suit against Oohcha Singh for a declaration in 
respect of his one-third share in the proper- 
ties in suit. He succeeded (Exts. 6 and 7). 
In 1917 Bahore Singh's descendants sued 
Ochoha's representatives for possession of their 
one-third share by partition. They succeeded 
again. (Exts. 8, 9, 10 and 11). The judgments 
in the two litigations mentioned above are 
clearly admissible in evidence in the present 
case under section 13 of the Indian Evidence 
Act, though the appellants were no party to 
either of them: See the decisions of the Privy 
Council in the cases of Bam Ban j an Chaker- 
bati V. Bam Narain Smgh (3), Btlto Kunwar 
V. Kesha Prasad (4) and Dinomoni Chow* 

(8) 22 1 A 60 ; 22 Q. 533 ; 6 M. L. J. 7 : 6 Bar. P. 
C. J. 680 ; 11 lad. Deo. (N. S.) 865 (P. 0.). 

(4) 24 1. A. 10; 19 A- 277 ; 7 Sar. P. 0. J. 181 ; 
1 C. W. N. 265 ; 9 Ind. Deo (N. S.) 181 (P. 0.). 
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dhurani v. Brojo Mohun Ghotodhurani (5). It 
is olear, in faot it is not disputed, that the 
title of Bahore Singh to a one-third share in 
the property in suit has the same origin as the 
title of the present plaintiffs, if any, in the 
same property and to the same extent. It is 
true, that since the date of the decree of the 
Settlement Court the name of Ochcha Singh, 
and after his death, of bis descendants has 
stood in the Bevenue Becordsin respect of the 
entire holding but that faot cannot adversely 
affect the proved title of the plaintiffs in the 
properties in suit. Indeed, having regard to 
the result of the two litigations referred to 
above, it is well nigh impossible to come to 
any conclusion on the plaintiffs’ title other 
than that they have it. 

It now remains to decide the question of limi< 
tation. The learned Subordinate Judge has 
unmistakably given a finding in favour of the 
defendants and it was on the basis of that find- 
ing that he reversed the decree of the Court of 
first instance and dismissed the plaintiffs’ 
claim. In coming to the conclusion that, ** the 
present suit is not within time” he has discuss- 
ed the question of adverse possession and 
decided it in favour the defendants. Indeed, 
his finding that the suit is not within time is 
founded on bis opinion in favour of the defend- 
ants on the plea of adverse possession. 

The first thing to be observed in this con- 
neotion is, that the defendants did not 
put forward the plea of adverse possession 
in their written statement. All that they 
said was, that the plaintiffs and their ances- 
tors never remained in possession of the 
property in suit and that the suit was not 
within time* On these pleadings the only 
issue which arose on this part of the case was 
the one which was framed by the Court of 
first instance and it was as follows : — Have 
the plaintiffs been in possession of the property 
in suit within limitation In discussing this 
issue the Court of first instance made a 
pertinent observation that, ** it is significant 
that no adverse possession by the defendants 
has been set up at any time.” Its last finding 
on the question was as follows : “ I, therefore, 
find that no question of limitation arises now 
that the property has been found to be joint 
property.” If there were nothing more and 

(5) 29 L A. 24 ; 29 : 0. 187 ; 6 0. W. N. 886 ; 19 
M. li. 7 . 88 ; 4 Bom. L. B. 167 : 8 Sar. P. 0. J. 224 
(P. 0.). 


the question of title were decided in favour of 
the plaintiffs, the plea of limitation, as it arose 
on the pleadings, must also be decided in 
favour of the plaintiffs. The plaintiffs on 
proof of their title would be entitled to a decree 
for possession. Whatever might have been 
the doubts on the soundness of this legal situa- 
tion before, they must be deemed, according 
to my judgment, to have been set at rest by the 
latest pronouncement of their Lordships of 
the Privy Council in the case of Secretary 
of State V. Ghellikani Bama Sao (6). 
In the case just now mentioned, the High 
Court held that though the title was original- 
ly in the Crown, still, as the possession of the 
claimants for twenty years prior to the 
Notification is found, it rests upon the 
Crown to prove that it has a subsisting title 
by showing that the possession of the 
claimants commenced or became adverse 
within the period of limitation, i.e., within 
sixty years before the Notification,” With 
reference to this opinion Lord Shaw, in deliver- 
ing the judgment of the Privy Council, said : 
“Their Lordships are of opinion that the view 
thus taken of the law is erroneous.” At the 
end of his judgment his Lordship made the 
following observation : “ But with reference 

to the “ subsisting title,” it appears to their 
Lordships that nothing further is needed than 
the acknowldgement of the undisputed faot 
that these islands formed in the sea belonged 
to the Crown. That faot is fundamental: 
until adverse possession against the Crown 
is complete, that is to say, is for the 
period of sixty years, that fundamental 
faot remains, and that faot forms sub- 
sisting title. And it is no part of the obligation 
of the Crown to fortify their own fundamental 
right by any enquiry into possession or the 
acceptance of any onus on that subject.” The 
result of this decision, therefore, is that an 
admitted or proved title subsists all through un- 
til complete adverse possession is established. 
In this interpretation of the decision of Lord 
Shaw, I am supported by a recent decision of 
a Divisional Bench of the High Court of 
Allahabad in the case of Jai Chand Bahadur 
V, Qirwar Sittgh (7). Indeed, Mr. Justice Walsh 

(6) 86 Ind. Gas. 902; 89 M. 617; 8l M. L. 7. 824 ; 
20C. W. N. 1811;(I9ia)2M. W. N. 224; 14 A.L.J. 
1114 ; 20 M. Ii. T. 485; 4 L. W. 486; 18 Bom. L. B. 
1007; 26 0. L. J. 69; 48 I. A. 192 (P. G.). 

(7) 62 Ind. OsB. 866; 41 A. 669 ; 17 A. L. J. 814. 
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is strongly of opinion that the effeot of Lord 
Shaw’s decision is that the ruling in the case 
of Inayai Husain v. Ali Husain (8), requiring 
a plaintiff having title further to prove his 
possession within limitation, must be taken to 
have beeen overruled. 

The lower Appellate Court has, however, 
decided the case on the assumption that the 
plea of adverse possession has been raised. 

I think it is necessary to give my own opinion 
on the finding of the learned Subordinate 
Judge in respect of that plea. The learned 
Adoveate for the respondents argued, in 
the first instance, that the finding of the lower 
Appellate Court in that respect was one of 
fact and, therefore, not open to any challenge 
in second appeal. It is certainly startling that 
such an argument could be seriously put for- 
ward at this time of day. The question of 
adverse possession is a mixed question of fact 
and law. The facts are ascertained conclu- 
sively by the Court of first appeal. The 
soundness of the conclusions from the facts so 
ascertained is a matter of law. This has been 
held repeatedly by the Privy Council : See 
the cases of Ladhmeswar Singh v. Manowar 
Hossein (9), Bam Oopal v. Shamshhaton (10), 
and the latest case of Satgur Prasad v. Baj 
Kishore Lai (2). The primary function of a 
Court in deciding the issue of adverse posses- 
sion is to draw legal inferences from proved 
facts. The legal inference so drawn is clearly 
a proposition of law. I, therefore, reject the 
contention that the finding of the learned 
Subordinate Judge on the question of adverse 
possession is conclusive in second appeal. 

The result of my finding on the question 
of title already recorded isi that the 
plaintiffs and the defendants are oo*owners 
in equal shares of the property in suit. This 
is a cardinal point in subordination to 
which the decision of the question of 
adverse possession should be approached. As 
Lord Buckmaster observed in the case of Hardtt 
Singh v. Gurmukh Singh (11) : ‘‘ possession 
may be either lawful or unlawful and in the 
absence of evidence it must be asumefi to be the 

(8) aO A. 182; A. W. N. (1898) 19 ; 9 I&d. Deo. (N. 
6.) 476. 

(9) 19 1. A. 48; 19 0. 268; 6 Bar P. C. J. 183; 10 Ind. 
Deo. (N. S.) 614. 

(10) 19 J. A. 228; 20 0. 03; 6 Bar. P. 0. J. 247; 17 Ind. 
88 ; 10 Ind. Dec. (N. S.) 63 (P. C.) 

(11) 59 Ind. Gas. 7 ; 28 0. L. J. 487 ; 22 Bom. Ii. B. 
660; 74 P. W. B. 1921 (P. 0.) 


former.” And possession is lawful when it is 
in virtue of a legal title. In the case of Thomas 
y. Thomas (12) Wood, Vice Chancellor, said ; 
“Possession is never considered adverse if it 
can be referred to a lawful title.” This dic- 
tum was quoted with approval by Lord Mac- 
naghten in the case of Corea v. Appuhamy (13). 
In the case before me it is admitted that the 
defendants and before them their ancestor, 
Ochoha Singh, have all along been in poss- 
ession of the whole of the property in suit 
and in enjoyment of the profits thereof. In 
the circumstances, the question to be asked is. 
'Has one tenant-in-common legal title to the 
whole V* It he has, then the defendants’ poss- 
ession is lawful and, therefore, not adverse. 
It is well established that one tenant-in-com- 
mon is not the agent of the other nor is there 
any fiduciary relation between them : Kennedy 
V. Da Tr afford (14). In a clash of self interest 
and duty to others the law will compel a 
person to do his duty: Hardoon v. Belihos (15), 
In re Biss, Biss v. Biss (16) and Griffith v. 
Owen (17). But one tenant owes no duty to 
the other tenant-in-common in respect of the 
interest of the latter in the common property 
though he has a duty to share the advantages 
acquired in his character as such with the 
other tenant: Keech v. Sandford (18) and the 
notes thereunder ; also see section 90 of the 
Indian Trust Act (II of 1882). The presump- 
tion that the possession of one co-tenant of the 
entire common property is lawful seems to be 
founded on the principle that between two 
tenants-in-common each has a title to the 
whole and also to his undivided moiety and each 
is said to be seized per my et per toni, that is, 
each co-tenant has the entire possession as 
well of every parcel as of the whole.” In the 
case of Kenney v. Da Trafford (14) Lord Her- 
schell, in speaking of a co-owner called Dod- 

(12) (1855) 2 K. P. J. 9 at p. 88; 25 Ii. J. Oh. 159 ; 
71 Jur. (N. 8.) 1160; 4 W. B. 185; 110 B. R. 107 ; 69 E. 
B.701. 

(18) (1912) A. a 230; 81 L. J. F. 0. 151; lo5 L. J. 
836 

(14 (1891) A. a 160 ; 66 L. J. Ob. 671; 76 L. T. 437; 
45 W. B. 671. 

(1S> (1901) A. C. 118; 70 L. J. B. 0. 9; 83 Ii. I. 678; 
49 W. B. 309. 

(16) (1903) 3 Ch. 40 ; 73 L. 3. Ch. 478 ; 88 L. T: 
403 ; 61 W. B. 604. 

(17) (1907) 1 Ch. 195 ; 76 ti. J. Glx. 93; 96 L. T. 
6 ; 33 T. Ii. B. 91. 

(18) 3 Wb. & Xud L. 0. (7th Ed.) 693; Sal. Om. 91 
3 Eq. Om. Abt. 741. 
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son, said “Dodson was an owner of this 
property, the owner of an undivided moiety it 
is true, but each owner of an undivided moiety 
is none the less truly an owner.** I must, there- 
fore, hold that prima facie the possession of 
the defendants of the common property in its 
entirety was not adverse to the plaintiffs. 
The defendants had to prove that the posses- 
sion which was and is not prima facie adverse 
bad or has become so in reality. This 
is a heavy onus which the defendants have to 
discharge. It is clear on the authorities that 
the fact that the plaintiffs have not been in 
the enjoyment of the rents and proffts of the 
property in suit does not establish a title by 
adverse possession in the co venant, that 
is, the defendants who have enjoyed such 
profits, the reason of the view being, that it 
is consistent with the legal title in the co- 
tenant in possession. It may bo doubted wheth- 
er the old rule of English Law, afterwards 
abrogated by the Statute 3 & 4 William IV, 
Ch. 27, section 12, that the possession of one 
of several co-parceners, joint tenants or tenants- 
in-common is the possession of the others so 
as to prevent the Statute of limitation from 
affecting them is applicable in India to “ shares 
in an unpartitioned agricultural village:** See 
the decision of Viscount Cave in the case of 
Varada Pillai v. Jeevarathnammal (19). 
But one thing is perfectly clear that the co- 
tenant out of possession starts with a presump- 
tion in his favour that the possession of the 
other co-tenant is not adverse but lawful. 
This is well established by a series of decisions 
of their Lordships of the Privy Council, and 
lurtber it is equally well established that no- 
thing short of ouster or something equivalent 
to ouster must be proved by the co-tenant in 
possession in order to bring about the success 
of the plea of adverse possession : Corea v. 
Appuhamy (13), llardit Smjh v. Guiviukh 
Singh (11), Muttuhayagam v. Brito (20), and 
the last decision of Viscount Cave in 
Varada Pillai v. Jeevarathnammal (19), al- 
ready mentioned. In the case of Jogendra 
Nath Boy v. IJaldeo Das (21), decided by the 
High Court of Calcutta, a series of oases are 

(19) b's Ind. Cus. 901 ; U 0. W. N. S46 ; (1919) 
M. \V. N. 724 ; 10 L. W. 079 ; ^8 M. L. J. 813 ; 18 
A. L. J. S»74 ; 48 M. 244 ; 2 U. P. L. B. (P. 0.) 64 ; 
22 Pom. I.. B. 444: 46 1. A. 286 (P. 0.]. 

(28) (1918) A. C. 696 ; 87 L. J. P. 0. 146- 

(21) 86 0. 961; 6 0. L. J. 786 ; 12 C. W. N. 
127. 


noticed in support of the opinion expressed 
above. From the same principle, it would 
8e3m to follow that such overt acts on the 
part of the tenant in possession as would 
ordinarily prove the adverse character of the 
possession as against a stranger will afford no 
evidence of such character as against the co- 
tenant, the reason being that those acts will 
be found to be consistent with the lawful title 
of the co-tenant in occupation. 

The last question to be considered in this con- 
nection is, what facts have been found by the 
learned Subordinate Judge and, finally, whether 
those facts establish an ouster or an equiva- 
lent of ouster in relation to the plaintiffs. 
With reference to the statement of plaintiff 
No. 1 himself in the witness-box, the learned 
Subordinate Judge says : “that the defendants 
are in possession over the plaintiff's* share 
from the last 60 years and that the plaintiffs 
have made demands of their shares since 
a very long time.’* Then he proceeds : “ this 
piece of evidence goes to show that the plaint- 
iffs are making demands of this share since 
nearly 50 years but the defendants are not 
complying with their demands/* From this 
he infers “ the express repudiation of the title 
of the plaintiffs by the defendants within the 
knowledge of the former.” I have no hesita- 
tion in holding that the two facts that the de- 
fendants have been in possession all along, and 
that the plaintiffs made demand for their share 
for the same period from the defendant and the 
defendants did not comply with their demand 
constitute neither ouster nor anything equiva- 
lent to an ouster. The whole finding comes 
to nothing more nor less than this, that the 
defendants have been in possession and have 
not paid any share of the profits to the plaint- 
iffs though the plaintiffs have made demands 
for the same. It has not been found that the 
non-payment of the profits was accompanied 
with any assertion of hostile title on the part 
of the defendants. In order to establish adverse 
possession as between co sharers there must 
be evidence of an open assertion of hostile 
title by one of them to the knowledge of the 
other. In the words of Lord Macnaghten in 
Corea v. Appuh'xmy (13), already referred to, 
the defendants* possession was in law the 
possession of the plaintiffs. It was not pos- 
sible for them to put an end to that posses 
sion by any secret intention in their mipds. 
There must be an ouster or equivalent to an 
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ouflter : See also the oases of Jang Bahadur v. 
Mahammad Adul Hasan Khan (22) Asghar 
Husain v. Akbar Husain 23and Bam Manorath 
V. Santt (24). I, therefore, hold that the plea 
of adverse possession fails. 

I allow the appeal, set aside the decree of 
the lower Appellate Court and restore the 
decree of the Court of first instance with 
costs throughout. 

z. K. Appeal allowed, 

(22) 85 Ind. Cag. 748 ; 8 0. L J. 279. 

(23) 36 Ind Gag. 748 ; 8 0. I. J. 438. 

(24) 7 0. L. J. 8. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 184 
OP 1922. 

January 23, 1924. 

Present : — Mr. Justice Rankin and Mr. Justice 
Miukerjee 

CHINMATHA NATU PAL CHOUDHURI— 
Appellant— Petitioner 
versus 

THE SECRETARY OF STATE FOR 

INDIA IN CODNCIL^Respondent— 
Opposite Party. 

Court-Fees Act {VII of 1870) s. 19 H.— ap- 
plication for ^Valuation by District Judgc^ Order t 
whether final^Appoal^Refusal to exclude properties 
from valuaUon^Uevmon. 

Where an applicant for probate refa-^ea to amend 
the valuation of the estate to the satisfaction of the 
(jolleotori and the latter applies to the District Judge 
asking that an enquiry may be made into the truo 
value of the property, the finding of the District 
Judge as to the value of the property under aub-sec> 
tion (5) of section 19 H of the Court Fees Act is final 
and no appeal lies against it by virtue of the provi- 
sion contained in sub-seotion (7) of the section. 

Where, however, the applicant alleges that certain 
properties have been erroneously included in the 
Schedule, and that they are trust properties and not 
part of the estate of the deceased and should, there- 
forei be excluded from the valuation, it is the duty of 
the District Judge to go into the matter, and his 
failure to do so amounts to a refusal to exercise a 
iurisdiotion vested in him by law and rendecs his 
order open to revision under section 115 of the Civil 
Procedure Code 

Appeal from the Order of the District Judge, 
Nadia, passed in O. S. No. 11 of 1920, dated 
the 2l8t April 1922. 

Babu Surendra Nath Guha, for the 
Respondent. — In this case the appellant applied 
for probate of a Will of bis father. In the 
application for probate a Schedule of property 
was attached. On the 7th August 1920, the 
probate was ordered to be granted. Then, about 


a year afterwards, the Collector's valuation of 
the properties given in tho said schedule was 
received by the District Judge and thereafter, 
on the 6th December 1921, tho Collector filed a 
petition before the learned District Judge un- 
der section 19 H, clause. (4) of the Court-Fees 
Act, to hold an enquiry into the true value of 
the property. Thereafter, the District Judge 
asked the Munsifi of Ranaghat to hold an enqui- 
ry about the true value of the property. The 
Munsif held an enquiry and in that enquiry 
the petitioner for probate made an application 
stating that certain properties given in the 
said Schedule, were made debuiter and filed a 
new Schedule of properties including the de- 
butter properties and that the said debutter 
property might be valued separately as 
no Court-fees were required for obtaining 
a probate regarding the said debutter prop- 
erty and the learned Munsif held that it was 
beyond the iurisdiction of that Court and 
submitted a report, holding that the Col- 
lector's valuation was oorceot. The peti- 
tioner also filed an application before the 
District Judge to the effect, that there was 
no provision in the Probate Act, by which 
Court-fees were required on debutter proper- 
ties and so Court-fees should not be charged 
upon the value of the debutter properties. The 
Judge disallowed the prayer of the petitioner 
and accepted the Collector's valuation. The 
petitioners also contended that a compromise- 
decree had been passed in a declaratory suit re- 
garding the said debutter properties, during the 
pendency of the probate proceeding but the 
learned Judge was of opinion that he could not 
take notice of that decree. Against the Said order 
this present appeal has been prefered. My 
preliminary point of objection is that no appeal 
lies at all from the order of the learned District 
Judge. The order under section 19 H of the 
Court-Fees Act is under the final order. The 
provisions of that section are quite clear. It 
must be remembered that it is not an order 
under the Probate and Administration Act but 
one under section 19 H of the Court Fees Act 
which, as 1 have already pointed out, is con- 
clusive. Reads the section. The appeal, there- 
fore, cannot be maintained. 

Babu Tarakaswar Pd Chaudhury, for the 
Petitioner. — Although purporting to be an 
order under the Court-Fees Act, it is really an 
order disallowing a prayer for amendment 
of the petition for probate. Probate is to 
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be granted to the estate of the deceased 
and the properties made debutter, by a deed 
of gift were a part of the estate of the deceased 
and as such an appeal lies under section 86 of 
the Probate Act. The Judge has every power 
to do all that he could do under the Civil Pro- 
cedure Code. He had the power of amend ^ 
ment. In any case, the petition of appeal may 
be treated as a petition of revision as the 
lower Courts have manifestly failed to exercise 
a jurisdiction vested in them. The doctrine 
of lis pendens was not applicable to the present 
case, as there was no suit pending at the time 
regarding the said dehutier properties. 

Baba Surendra Nath Ouha in reply. — This 
appeal cannot be treated a petition of revision 
inasmuch as the failure of exercising juris- 
diction cannot be made out in this case. It is 
on that ground alone that order can be revised. 
The learned Munsif was right in refusing to 
enter into the question of the nature of the 
properties in an order under section 19 (H) of 
the Court-Fees Act. Moreover, it must be re- 
membered that in the declaratory suit the 
Secretary of State was not a party at all. 

JUDGMENT. — The facts of this case 
may shortly be summarised as follows : On 
the 12th of April 1920 the appellant applied 
for probate of the Will of one Braja Nath Pal 
Choudhuri, deceased. The application was 
registered on the 14th April 1920 and intima- 
tion thereof was sent to the Collector. On 
the 3rd July 1920 the learned District Judge 
ordered that the probate of the Will was to be 
granted to the applicant. On the 15th Septem- 
ber 1921 the Collector’s valuation was receiv- 
ed in the Office of the District Judge. The 
value according to that valuation was Bs. 
41,053-8-0, bdng much in excess of the value 
stated in the application 61ed by the applicant. 
The applicant not having amended the valua- 
tion to the satisfaction of the Collector 
the Collector, on the 5th December 1921, 
filed a petition in the Court of the learu' 
ed District Judge under the provisions of sec< 
tion 19 H. clause (4) of the Court-Fees Act 
asking that an enquiry might be held into the 
question of the ture value of the properties. 
The learned District Judge on .the same date 
made an order purporting to be under clause (5) 
of section 19 H, of the Court-Foes Act direct- 
ing an enquiry to bo held by the learned 
Mnnsit of Banaghat. When the enquiry was 
being held by the learned Munsif, it appears 


that on the 14th February 1922 an application 
was filed before him by the applicant alleging 
that certain properties which had been includ- 
ed in the Schedule attached to his original 
application were properties which he was not 
claiming under the Will but were properties 
covered by a deed of gift, and he prayed that 
these properties might be excluded from the 
Schedule for the purpose of the valuation that 
he was going to make. There was a further 
prayer worded rather curiously to the effect 
that a fresh valuation might be made in respect 
of certain properties which were being mention- 
ed in a separate list which the appellant was 
filling before the learned Munsif inasmuch as 
ho wanted the probate to be in respect of those 
properties only. The learned Munsif rejected 
that application. A further application to the 
same effect, made on the 20th February 1922, 
was also rejected by the learned Munsif. The 
learned Munsif was of opinion that inasmuch 
as he had been asked by the terms of the order 
by which the enquiry had been directed to 
make a valuation in respect of the properties 
which were mentioned in the Schedule attach- 
ed to the origmial application he had no juris- 
tlon to go into the question of valuation of 
the properties mentioned in the fresh list filed 
before him, that is, to the remaining prop- 
erties after excluding from the list of proper- 
ties originally mentioned in the Schedule 
which were alleged to be covered by the deed 
of gift. He also found that it was not possible 
to identify the properties in the aforesaid 
two lists. In this view of the matter, he 
submitted a report which came in the usual 
course before the learned District Judge on 
the 2l8t April 1922. 

It appears that it was argued before the 
learned District Judge on that day that, inas- 
much as those properties which were being 
claimed as having been declared to be debutter 
or trust properties in a suit between the appli- 
cant and bis brother, were properties which 
had been wrongly included in the Schedule at- 
tached to the orginal application the valuation 
of the properties left by the deceased must be 
reduced by excluding the value of those prop- 
erties. The learned District Judge thereupon 
passed the following order ; “The petitioner, on 
the strength of a decree to whiqh Government 
is not a party and which was made while the 
present toatter was pending, claims exemption 
" for the value of that portion of the estate 
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which was iihero declared to be debutter or 
trust property. Tho Government pleader con- 
tends that this decree cannot now be taken 
notice of, and he relios on the doctrine ol lis 
pendens. This contention appears to bo correct 
and is allowed. The potion er will pay stamp- 
duty on the total net valuation found above 
by the 17th May on which date the probate 
must be produced.” 

As against this order tho present appeal has 
been died by the applicant. An objection has 
been taken on behalf of the respondent to the 
effect that no appeal lies against this order, in- 
asmuch as it is not an order passed under any 
of the provisions of the Probate and Adminis- 
tration Act and under section 86 of that Act 
an appeal only lies from such orders as are 
passed by the District kludge or District Dele- 
gate by virtue of the powers conferred on him 
by that Act. Now, it appears to us that the 
order was passed by the learned District Judge 
under the provisions of section 19 H of the 
Oourt-Fees Act. The section clearly lays down 
the procedure which is to bo followed when an 
application is made by the Collector on the 
refusal of the applicant for a probate to amend 
the valuation to his satisfaction and it lays 
down that if such an application is presented 
before the District Judge on behalf of tho 
Collector asking that an enquiry may be held 
into the true value of the property the Court 
shall hold or cause to be held an enquiry 
accordingly and shall record a finding as to the 
true value, as near as may be, at which the 
property of the deceased should have been 
estimated. It further says that the finding of 
the Court recorded under sub-section (5) shall 
be final. Now, tho learned District Judge, on 
receipt of the report from the learned Munsif, 
recorded the finding as quoted above under 
the provisions of sub-section (5) of section 
19 H. of the Court -Fees Act ; and by 
sub-section (7) of that section his finding 
is final. No appeal lies from this finding, and, 
therefore, the objection of the respondent as 
to the maintainability of the appeal must 
succeed and the appeal must fail. 

We have been asked to treat the memo- 
randum of appeal filed in this case as an appli- 
cation for the exercise of our powers in revision 
under section 115, Civil Procedure Code. 
pears to me that the learned Munsi 
was asked to hold the enquiry with tei 
this matter was of opinion that by tht 


of tho order under which he was holding the 
enquiry he had no jurisdiction to go into the 
question as to whether the properties wore 
debutter or trust properties or not. It appears 
to me on the plain words of section 19 H. of 
the Court-Fees Act that ho was bo ascertain 
the value of the property of the deceased, for 
the purpose of determining the stamp-duty. 
Now, if those properties were, as a matter of 
fact, dehiitter or trust properties and were not 
properties which the applicant was claiming 
under the Will, the Munsif, in order to make a 
valuation of the property of the deceased, would 
be bound to go into that question ; and it 
would be obligatory upon him to enquire whe- 
ther these properties were dehutier properties 
or not. The learned Munsif seems to have 
acted upon an erroneous view of the law and 
to have refused to exorcise a jursidiotion which 
undoubtedly he had when he was proceeding 
under the provisions of sub-section (6) of 
section 1911. 

When the matter came before the learned 
District Judge he, too, does not appear to 
have gone into the question at all. He 
retrained from going into tho question upon 
the ground suggested by the Government 
pleader before him, that the decree which 
was produced as showing that the properties 
wore as a matter of fact dehutier could not 
be taken notice of by him upon the doc- 
trine of lis pendens. Now speaking for myself, 
I have not been able to understand how tho 
doctrine of lis pendens can be said to apply to 
the present case. The litigation in which that 
decree had been passed had come to an end tho 
decree no doubt was passed while bb.e present 
proceedings wers pending, and the Secretary of 
State could not in any sense bo said to be 
bound by it : but the doctrine of lis pendens has 
no application at all. The decree was a piece 
of evidence which, in tbe absence of facts and 
circumstances showing that it was fraudulent 
or collusive, would show that tbe applicant 
was not claiming the properties under tho Will. 
The matter, therefore, was one which deserved 
consideration and, in any event, the learned 
District Judge was bound to go into tlie matter 
and riomo to a decision as to whether those 
?8 should or should not be treated as 
*operty of the deceased within the 
of section 19 H of the Court- Fees 
1 have said be, too, has not gone into 
on and in that respeott I think, be 
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has failed to exercise a jurisdiotion 'whioh was 
vested in him by law. 

In this view of the matter, I would treat the 
memorandum of appeal as an application under 
section 115, Civil Procedure Code and would set 
aside the order passed by the learned District 
Judge on the 21st April 1922, and remit the 
matter to him for a further consideration of 
the question involved. 

In this case no order is made as to costs. 

The petitioner has paid only Es. 5 Court-fee 
on his memorandum of appeal. But as it has 
l)een held that the memorandum of appeal is 
to bo treated as an application for revision a 
Court-fee of Es. 15 is payable. The peti- 
tioner is allowed one week’s time to pay the 
deficit Court-fee of Es. 5. 

Rankin, J : -I agree. 

z. K. Application allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 488 of 1922. 

November, 22, 1923. 

Present : — Mr. Justice Lindsay and Mr. Justice 
Sulaiman. 

DHANEAJ MISIE— Plaintiff— Appellant 
versus 

EAMBBHWAE MlSlE— Defendant— 
Eespondent. 

Custom -^Pre-emption-- wajib-ul-arz, entry ^in-^ Pre- 
ference ammvg co-sharers. 

The wajib-ul-are of a village provided that every 
oo-^harer had a right to tran^ter hi^t share but at the 
time of brau^ferring it. ib was iaoumbeat on him to 
inform the nearer co-sharers and in case of their re- 
fusal the other co-sharers of the village, and in case 
both the-^e sets of co-sharers refused, then he was en- 
titled to sell it to v^homsoever he liked. A later 
wa^ib-ul-arz provided that when a oo-sharer wished to 
sell his share, a co-sharer who was near relation, 
then a co-sharer who is a distant relation, then all co- 
sharers in the patii and then co-sharers in th<* ’’ 
bardari and then the other co-sharers of th 
would have priority and preference ; 

Heldt that under these provisions a neare’ 
er had a preferential right of pre-emption ' 
a distant oo-sharer. ' 


Second appeal from the decree of the Sub- 
ordinate Judge of Basti, dated the 7th Janu- 
ary 1922. 

Mr. G, Agatwala^ for the Appellant. 

Mr. N. Udadhiyat for the Eespondent. 

JUDGMENT. — This is a plaintiff’s appeal 
arising out of a suit for pre-emption. The 
first Court decreed the claim bub on appeal the 
suit has been dismissed. 

Both the Courts below agree that there is a 
custom of pre-emption in this village. The 
Court of fi rst instance was further of opinion 
that under that custom a nearer co-sharer was 
entitled to a preferential right as against a 
distant oo-sharer. The lower Appellate Court 
has come to a contrary conclusion. 

Two wajib-ul-arses were produced by the 
plaintiff in support of the alleged custom. 

The first one was of 1860 which provided 
that every oo-sharer has a right to transfer 
his share but at the time of transferring it it 
is incumbent on him to inform the near co- 
sharer {hisseclar qaribi) and in case of his re- 
fusal the other co-sharers of the village, and 
in case both these sets of co-sharers refuse, 
then he is entitled to sell it to whomsoever 
he likes. 

Eeading this clause, there can be no doubt 
whatsoever that under the custom it was the 
right of the near co-sharer to have the first 
offer. If, without any such offer having been 
made to the near co-sharer in the first inst- 
ance, property was sold to a distant oo sharer 
the near co-sharer could obviously urge that 
the custom had not been complied with. The 
wording of this tvajib-uUarz makes it clear 
that there, was a preference inter se between 
the oo-sbarers. 

The other ivajib-ul-arz was of the year 
1886 which provided that when a co-sharer 
wishes to sell his share a co-sharer who is a 
near relabion, then a co-sharer who is a dis- 
tant relation, then all co-sharers in the patti 
and then co-sharers in the lamhardari and 
then the other co-sharers of the village shall 
have a priority and preference. In the case 
of refusal by them, the co-sharer has a right 
' it,^to any one he likes. This wajib-uU 
I, in bur opinion, gives a preference inter 
•len ft is read in connection with the 
^ one, no doubt is left in our minds. 
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The learned Judge of the Court below has 
in his judgment remarked that the case report- 
ed in Mathura Singh v. Eamlal Singh (1) 
marks a departure from the rules of law 
laid down in the previous cases and par- 
ticularly in the case of Gurdial v. Mathura 
Singh (2). That is not correct. The wajih- 
ul-arz in the case reported in Gurdial v. 
Mathura Singh (2), clearly provided that 
in the case of a sale or mortgage the 
transferor was bound to transfer, first, to 
a co-sharer in the patti and then to pattidars 
of the mahalt then to owners of other 
mahah, and in case of their refusal to out- 
siders. It was then held that if the tans- 
feror had not transferred the property to a 
co-sharer in the path the latt(ir had a right of 
pre-emption. This was obviously correct. 
Whereas in the other case the wajih-uLarz 
was to the effect that in case of a transfer of 
property the right to claim pre-emption would 
be as follows : — 

First to loarisan ek jaddi qaribi ; then to 
hissedars of the patti^ and then to co- 
sharers in the village. 

It was held that that evidence was insuffici- 
ent to prove the plaintiff s case that in case of 
a transfer to a co-sharer there was a preferen- 
tial right in a nearer co-sharer. It is note- 
worthy that the wording of that wajib-uUarz 
referred to a case where a transfer had taken 
place, and provided for a right to claim pre- 
emption. 

In the present case we have no doubt in 
our minds that, having regard to the language 
of both wajih-uUarzes, there was a right of 
preference inter se. 

The learned Vakil for the respondent has 
urged that in that view of the matter the 
case ought to go back for a finding as to whe- 
ther the plaintiff is in fact the near relation 
of the vendor. The Court of first instance 
distinctly found that the plaintiff and the 
defendant vendor wore near relations ; and 
that the evidence of the plaintiff’s witnesses 
was to that effect. When the defendant 
went up in appeal before the District Judge 
the point was not clearly taken that the find- 
ing was wrong. There is really no satisfactory 
evidence on behalf of the defendant to ^ebu^ 
the evidence of the plaintiff. ^ < 

(1) 64Ind.«^Oai. 86;-19A. L. J. 908^ 

W 6 Ind. Gas. 920; 7 A. ‘Ii. J. 6X0. 

I C-114 


We, therefore, accept the finding of the first 
Court that the plaintiff is a near relation and a 
co-sharer and, therefore, comes in the first cate- 
gory, whereas the defendant does not come 
in that category. This being our view, the ap- 
peal must prevail. The decree of the lower 
Appellate Court is set aside and that of the 
Court of first instance restored with costs. 

z. K. Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civin Appeal No. 1 of 1922, 
November 30, 1923. 

Present : — Mr. Kincaid, J. C. and Mr. Aston, 
A. ,T. C. 

DIPCHAND DOWLAT RAM -Plaintiff 
— Appellant 
versus 

PARMANAND CHIMANDAS -Defendant 
—Respondent. 

Civil Proceduue Code (Jet V of 190P), 0. FI, r. 17— 
AmendmenU when allowcd^Plaintifft whetlur can 
set up fresh claim^Dcscription of defendant, cor- 
rection of. 

A plaintiff should not be allowed by amendment 
to set up fre'^h claims barred by limitation, [p. 006, 
ool. 2.] 

Welda)i V. Neal, (1B87) 10 Q. B. D. 304 ; 56 L. J. 
Q. B. 621, 35 W. R. 820, followed. 

Steward v. North Metropolitan Tramways Co,, 
(1885) 16 Q. B, D 178 ; Ludhomal v. Secretary of 
State, 71 Ind. Ga3. 570 ; 13 S. L. K. 1, referred to. 

The general rule enacted in O. VI, r. 17, Civil Pro- 
cedure Code permitting amendment of pleadings to 
determine the real questions in controversy between 
the parties is aubjeot to the limitatio;i that the case 
tried must be consistent with the oas© originally laid 
and that the state of facts and equities and grounds 
of relief originally alleged and pleaded should not be 
departed from, [p. 006, ool. 2.] 

Khiaram Pariamad v. Chattomal Zerathmal, 20 
Ind. Gas. 570 ; 7 8. L. R. 23, followed. 

A suit for settlement of partnership accounts was 
instituted against the firm of P. C. carrying on busi- 
ness by their Managing Partner P. J. Subsequently, 
f>- -'Hintiff applied for permission to amend the des- 
of the defendant, substituting the description 
rrying on business in the name and style of 

at it was a ease of mere misdescription of 
ant who was on the record and fully aware 
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of the nature of the relief eought and of the bona fide 
ini'! take jna.de by the plaintill and that it wa'i a lit 
oa^e where the plaintiil should be allowed to amend 
In'! plaint, [p. 907, ool. ‘2.J 

Kisandas Rupchand v. Kachappa- Viihoba 4 Ind. 
Oas. 726; ‘33 A. 644: 11 Bom. L. H. 1012, 

reliodon. 

Appeal from the decree of the Additional 
Judicial Commissioner, Sind, in Suit No. 645 
of 1920. 

Mr. Dipchand Chandmal, for the Appellant. 

yir.Kalumal Pahlumal, for the Eespondent. 

JUDGMENT.-On the 13th July 1920 
Dipchand Dowlatram filed a suit for settle- 
ment of partnership accounts apainst the 
firm of Parmanand Chimandas consisting of 
more than one partner and carrying on busi- 
ness at Karachi by their managing partner 
Parmanand dethanand. 

Parmanand Jethanand as managing partner 
of the defendants filed a written statement 
stating that the partnership was between 
plaintiff and himself and not between plaintiff 
and the firm of Parmanand Chimandas. 

Plaintiff thereupon, on 5th November 1920, 
asked the Court to allow him, under O. VI, 
r, 17 Civil Procedure Code, to amend the 
d(^scription of defendant substituting the fol- 
lowing description, viz ; — 

“ Parmanand Jethanand, Hindu, adult, 

merchant, residing in Karachi, in the name 
and style of Permanand Chimandas.” 

On 10th December 1920 plaintiff applied 
under O. I, r. 10 and O. VI, r. 17 for leave to 
amend the description of defendant by substi- 
tuting the following description, viz : — 

“ Parmanand Jethanand, Hindu, adult, 

merchant, Karachi, carrying on business at 
Karachi, in the name and style of Parmanand 
Chimandas.” 

The learned Additional Judicial Commis- 
sioner was inclined to believe that the plaintiff 
bad made a bona fide mistake, the partner- 
ship deed being in the possession of the defend- 
ant and the plaintiff not being fully aware 
how the partners were described ’ 
deed, but in view of the fact tl 
period of limitation had expired 
the date when the suit was instil 
the application for leave to amen 


felt that an order allowing the plaintiff 
to amend the plaint would deprive the defend- 
ant of a substantial right which bad accrued 
to him and work injustice. He accordingly 
rejected the application for loavo to amend the 
plaint and dismissed the suit with costs, 
Against; this judgment and decree the plaintiff 
has filed this appeal. 

It is a well know principle of law that 
plaintiff should not be allowed by amendment 
to sot up fresh claims barred by limitation, 
U eld on v, Neal il). Similarly, in Steward v. 
North Metropolitan Tramioays Co. (2), a defend- 
ant was not allowed to amend in such a man- 
ner as to impute responsibility to a third party 
at a time when the plaintiff s remedy against 
the third party had become barred by limitation. 
And it has been held by Facett, A. 3. C. of this 
Court, in Ludhomal v. Secretary of State (3), 
that the Court should not allow an amendment 
which is not necessary for determining the 
real questions in controversy between the 
parties and when the application for amend- 
ment is really made merely in order to got an 
advantage over the other side by raising a 
plea which is an after thought. Again, an 
Appellate Bench of this Clonrt has pointed out 
that the general rule enacted in O. VI, r. 17, 
Civil Procedure Code, permitting amendment 
of pleadings to determine the real questions in 
controversy between the parties is subject to 
the limitation that the case tried must be 
consistent with the case originally laid and 
that the state of facts and equities and grounds 
of relief originally alleged and pleaded should 
not be departed from : Khiaram Poriomal v. 
Gliatomal Tirithmal (4). On the other hand 
Pratt, J. C., and Fawcet, A. J. C., in Nur 
Khatun v. Sumar (5). drew attention to tlie 
fact that under O. VI, r. 17 the Court has 
very wide powers of granting amendment and 
that it can, in the exercise of its discretion, 
grant an amendment so as to enable a 
plaintiff who has failed on the original cause 
of action to continue his suit on a cause of ac- 
tion accruing pendente lite. In Balkaran Upa- 

(1) (1887) 10 Q. B. D. ‘394; 56 L. J. Q. B. 621; 85 W* 

c?. 82 a 

‘ \Vo) 16 Q. B. D. 178. 

, .id. Ca^. 570 ; 18 S. L. B. 1. 

Vd Ga^. 570 ; 7 S. L. K. 23. 

'id. Gas. 7; 9 S. L. R. 61. 
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dhya v. Gaya Din Kalwar (6), the Allahabad 
High Court hold that the Court had no power 
to allow an amendment of the plaint by in- 
troducing a new cause of action after the 
period of limitation in respect of sucbc ause had 
expired and in Janardan Kishore Lai v. Shib 
Pershad Ram (7), the Calcutta High Court 
held that no amendment of a plaint could 
be allowed where the proposed amend- 
ment would take away from the defendants, 
if allowed, a right that they would have, if the 
plaintiffs had proceeded against tliem by way 
of original suit. In the case of Charan Das v. 
Amir Khan however, their Lordships of 
tVie Privy Council laid down the principle that 
whore there is admittedly a power to allow an 
amendent of the plaint, though such power 
should not as a rule he exercised whore its 
effect is to takci away from a defendant a legal 
right which has accrued to him by lapse of 
time, yet there are cases where such con- 
siderations are outweighed by the special 
circumstances of the case. The question 
arises, do such circumstances exist in the 
present cases ? We are of opinion that the 
answijr is in the affirmative. The present 
case appears to me, in ciu’lain ri^spects, very 
similar to the case of Kisandas Rupchand v. 
Kachappa Vtihoba (9j. There, too, the plaintiff 
filed a suit on the basis of a pan nership. I'hey 
alleged tliat, in pursuance of the agreement, 
they had debited Bs. 4,001 to defendants and 
prayed for dissolution and accounts. The 
lower Court held that the plaintiffs did deliver 
Ks. 4,001 worth of cloth, hut came to the con- 
clusion that no partnership was created and 
held that the suit as framed could not lie. 
The plaintiffs appealed, contending that the 
partnership was created, but at the hearing 
abandoned this plea and prayed for leave to 
amend by adding a prayer for the recovery of 
the money. The Bombay High Court allowed 
the amendment and allowed the plaintiff's 
claim, bolding that the defence of limitation 
was a defence to which the defendants were 
never fairly entitled and that the allowance of 
the amendment only withdrew from them an 

(6) 24 Ind. Cas. 255; B6 A. 370 at p. 371; 12 A. L, J. 
635. 

(7) 36 Ind. Oaa. 17U; tJ3 C. 06; 20 U. W. N. 475. 

(8) 57 Ind. Cas. 606 ; 48 C. 110 ; 3J M. L. J. 10^ 
28 M. L. J. 140 ; 2 U. V, L. Li, (L\ C.) 124; 

1005 ; 22 Bom. L. K. 1370 ; 47 I A. 255 
40; 25 C. W N. 2B0; 3 T. W. R. 1021 (P. 0 

(0) 4 Ind. Cas. 726; 33 B. 644; 11 Bom. 


advantage which they ought never to have 
received. Batchelor, J., tho*npointed out that in 
Weldon v. Neal (l). Lord Esher intimated that 
leave to amend might have boon granted if 
special circumstances had existed to justify it 
and Beaman, .T., observed that the words of (>. 
VI, r. 17 are very wide and tliat they authorize 
Courts to allow amendments whouevor, in the 
opinion of the Judges, it is just that this should 
be done. In the present case the plaintiff 
does not wish to amend the plaint witli regard 
to the nature of the relief sought, His partner 
Parmauand Jethanand had, prior to the 
partnership, traded in the name of Parmanand 
Chimaudas, the name in which the partner- 
ship was Bubseque.ntly carried on. Tiio 
partnership-deed executed eight years pre- 
viously in 1912 was in the possession of the 
defendant and the plaintiff, under the mistaken 
impression that his partner was not 
Parmanand Jethanand but Parmanand 
Chimandas, the name in which Par- 
manand Jetlianand bail traded, and that 
Parmanand Chimandas was a firm consist- 
ing of more partners than one, tlius des- 
cribed his partner in the plaint. The mistake 
was a bona fidC' mistake, and the act of the 
plaintiff' in thus doaoribing the defendant 
amounted, in our opinion, to a mere misdesorip* 
tion. Parmanand Jethanand was on the 
record. Ho was fully awaire of the natural of 
the relief sought and aware of the mistake 
which the plaintiff had made. Ilis contention 
that the suit against himself is barred by 
limitation seems to us a defence to wliioh ho 
was never fairly entitled. There is no ques- 
tion of the plaintiff having as an after-thought 
put forward a new claim barred by limitation 
inconsistent with his original claim; the relief 
which he has claimed throughout has been a 
settlement of accounts. There is no question of 
the defendant being over reached or surprised. 
In the circumstances, we are of opinion that 
this is a fit case where plaintiff* should bo 
allowed to amend the plaint in the manner 
referred to in his application dated iOth 
December 1920. 

We accordingly reverse the judgment and 
decree and remit the suit for trial. We award 
Uant his costs. 


Appeal accepted. 
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CALCUTTA HIGH COURT. 

AppEAii FROM Order No. 397 of 1923. 

February 28, 1924. 

Present : — Mr. Justice Suhrawardy 
and Mr. Justice Chotzner. 

J3HOLA NATH DUTTA— Applicant— 
Appellant 
versus 

EADHANATH BISWAS and others - 
Respondents. 

Jiiasoments-^Qtiasi-eaiemcnU what is^Partilmi 
of joint property— Bight of lateral support— Joint wall 
—Bights of parties. 

The term *g«asi -easemerit’ is applied to those 
easemoat^ which, not being easements oi absolute 
neoossiLy, come into existence lor the first time by 
presumed grant or operation of law on a severance of 
two or more tenements formerly united in the sole or 
joint possession, or ownership, of one or more per- 
sona. [p- UO'J, ool. 1.] 

The principle is that, on ithe grant by the owner of 
an entire property ol part of that property as it ia 
then used and enjoyed, there will pass to the grantee 
all those continuous and apparent easements, termed 
gwasi-easements, which are necessary to the reason- 
able enjoyment of the property granted, and which 
have been and are at the time of the grant in use for 
the benefit of the part granted, [p. ‘JOJ, ool. l.J 

As between co-parceners, mutual conveyances of 
the shares allotted to them respectively upon a parti- 
tion of joint property, whether under the direction of 
a Court of La v or otherwise, will carry with them by 
presumption of law the right to such continuous 
easements as are necessary for the reasonable use and 
enjoyment ol the premises respectively allotted. One 
of such easements is the tight of support, including 
lateral suiiport, which passes by implication of law to 
a grantee, and it is applicable to the case of a party 
wall which is allotted entirely to one of the oo-parcen- 
ors, but is subject to an easement or right in the 
other to have it maintained as a dividing wall bet- 
ween the two tenements, [p. UO'J, ool. 2.J 

Case-law disouased. 

Appeal against the order of the Subordinate 
Judge, 4th Court, 24 Perganas, dated 20th Sep- 
tember 1923. 

Babu Provos Ghundra Mitter (with him 
Babu in arayan Chandra Kar, for Babu Satvfin- 
(Iranaih Mitter), for the Appellant. 

*( 

Babu Sarat Chandra Bai Chowdhur 
liim Babu Qour Mohan Dutt), for the. 
dents. f’ 


JUDGMENT. — This is an appeal against 
the order of the Court below, dated the 15th 
September 1923, passed in the execution of a 
decree, Gopinath Biswas, a brother of the 
respondent, brought a suit for partition of their 
family dwelling house wbicli was in the joint 
occupation of all the oo-sbarers. There was 
a decree for partition and a Commissioner was 
appointed to effect it. By consent of parties, 
the Commissioner made the allotments by 
which two contiguous rooms under one roof 
were allotted to Gopinath and the respondent, 
respectively. There are walls between the 
two rooms which fell to the share of Gopinath 
who had to pay some money to the other co- 
owners as compemsation. Thereafter, Gopinath 
sold the portion allotted to him to the appel- 
lant who applied for execution of the decree. 
Possession of the room allotted to Gopinath 
was delivered to the appellant by Court. The 
appellant, however, was not satisfied with the 
delivery of the possession of the walls between 
the two rooms as the beams and ratters of the 
roof of the respondent’s room were resting on 
them and applied to the Court below to deliver 
to him ‘exclusive possession’ of the walls by 
removing the beams and rafters of the res- 
pondent as he said he was going to demolish 
the walls and rebuild his portion of the house. 
The learned Subordinate Judge disallowed 
the appellant’s prayer, remarking that the 
walls form the support of the respondent’s 
roof and that the removal of the walls would 
mean the collapse of the respondent’s room. 
The learned Judge has given no other reason 
for rejecting the appellant's application except 
that it would be a great hardship to the res- 
pondent if the appellant was allowed to re- 
move the walls. This appeal is against that 
order and it is argued that as the respondent 
has no right to the walls which have boon 
allotted to the appellant the prayer for exclu- 
sive possession should not have been refused 
on the ground of hardship to the respon- 
dent. 

A point by way of preliminary objection 
was raised by the respondent, namely* that 
as full delivery of possession had been 
effected and certified by the Court the 
"iT.^stinn now raised by the appellant cannot be 
' <n the execution proceedings though it 
*1 the subject of a separate suit. But 
'^stion has been raised in execution 
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of the decree between parties to it, wo think 
it is rightly raised under section 47, Code of 
Civil Procedure. 

The respondent bases his claim to rest his 
beams and rafters on the appellant’s walls on a 
right which is known in law as a ‘qjwasi-ease- 
ment’. “ The term * gwasi-easoments’ has been 
applied to those easements, wliicb, not being 
easements of absolute necessity, come into exis- 
tence for the first time by presumed grant or 
operation of law on a severance of two or more 
tenements formerly united in the sole or joint 
possession, or ownership, of one or more per- 
sons.” Peacock on Bas(^m(3nts, third Edition, 
p. 343. Such casemt'iits will not come into 
existence where they ar(^ expressly excluded 
by the terms of the grant or are inconsistent 
with the intention of the parties. They gener- 
ally arise on severance of tenements held under 
sole possession or one ownership or on division 
of a tenement hold under joint ow'nership or 
possession. They are convenienotiS to wiiich 
the law subjects one part of the property for 
the benefit of the other part, r^uch easements, 
therefore, arise on a partition of joint property 
as they do in the case of the division of a 
tenement possessed or owned by a single per- 
son under grants by liim. The difforonoe in 
the two cases is that, according to the law 
obtaining in places where the Indian Base- 
ments Act is not in force, while in the former 
case a division of joint property gives rise to 
reciprocal easements in lavour of co-parconors, 
in the latter case such rights do not ordi- 
narily accrue to the grantor except by ex- 
press reservation by tho terms of the grant. 
But the law relating to qmm-e&somQntSt 
arising on a division of joint property is 
based upon tho same principle which governs 
the conveyance of a part of tho tenement held 
by a single owner or possessor. Tho principle 
is that on the grant by tho owner of an entire 
property of part of that property as it is then 
used and enjoyed, there will pass to the 
grantee all those continuous and apparent ease- 
ments, termed giwasi-easements, which are 
necessary to the reasonable enjoyment of the 
property granted, and which have been and 
are at the time of the grant in lise for the 
benefit of the part granted: Sufield v. Brow'^ ^ ' 

(1) (IBGl) 4 De G. J. & S. iB6 ; 33 L. J. C 
N. ii. 340 : 10 Jur. IN. S., Ill ; 0 L. T. 027 
356 ; 146 B. B. 267 ; 46 E. B, 888. 


Amutool v. Jliovnueh Sin^jh (2), Delhi 

and'Londal Btink, Ltd, v. Hem Lall Dutt (3). 
Such easemouts arise in favour of the grantee 
on several principles as observed in the case 
of Sarojini Dehi v. Krkhna Lall (4). Apply- 
ing the above principle, wliich is well establish- 
ed, to the caso of partition of joint property, 
the law may be thus stated : -“As between 
oo-paroeners, mutual conveyances of tho shares 
allotted to thorn rospoebively upon a partition 
of joint property, whether under the direction 
of a Court of Law or otherwise, will carry with 
them by proaumpbiori of law the riglib bo such 
continuous easements as are necessary for the 
roasonahle use and (iujoymonb of the promises 
rospacblvely allotbed.” Peacock on Basements, 
p 393 Bolue (Jkiindar Senv. Lalmoni Dasi (5), 
Sarojim v. Kn^hna (4). One of such easements 
is th{3 right of support (including lateral sup- 
port) whicli passes by implication of law to a 
grantee: Dalton v. and it is applicable 

to the case of a party wall which belongs en- 
tirely to one of the adjoining owners, but is 
subject to an easement or right in tlio other to 
have it maintained as a dividing wall between 
the two tonements : \VaU07i v. Gray 17). 

The learned Vakil for the appellant main- 
tains that tho easement claimed by the res- 
pondent places an onerous burden on his 
client s property, that )t is not a case of absolute 
necessity and that the respondent may erect a 
wall on his own property to support his por- 
tion of the roof. As wo have observed, a qu(tsi~ 
oaseinont need not be of absolute necessity 
but is one wliich is reasonably necessary, i.e., 
necessary for tho occupation of bue severed 
tenements in the same condition as it was at 
tho time of the transfer. In this connection, 
reference may be made to section 13 ot the 
Indian Basements Act. Though tho Act is not 
in force iu this part of tho country, it may 
servo as a useful guide for ascorbaining the rule 
of law on which the doctrine of lateral 
support is founded : oeo the first portions of 
illusbrabions (hj, (i) and (j) to section 13 and 

(2) 24 W. ii. 345. 

(3) 41 C. 83) at p. B53; 7 lad. Deo. (N. S.) 555. 

(4) 72 lad, Oaa. 576; 36 0, L. J. 406 ; (1023) A. L B. 

t 

G. 7y/; 7 Ind. Doo. (N. S.) 627 

U) 0 App. Gaa. 740; 60 Li. J. Q. B. 68J; 

’1; 30 W. B. 101; 46 J. P. 132. 

) 14 Gh. D. 102; 49 L. J. Oh. 248; 42 L. 
f. R. 438; 44 J. P. 687* 
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Krishnamaraz^i v. Marraju, (8), Baianji v. 
Idaiji, (9), and Pnnhotam v. DurQoji (10), No 
doubt the easement claimed by the respondent 
to some extent affects appellant s property but 
that fact is not in itself sufficient to annul a 
right founded upon a well recognised principle 
of law whether such right is claimed as one 
attached to property or under a presumed con- 
tractual relation between the grantor and the 
grantee or among co-parceners. As to the sug- 
gestion that the respondent may erect a wall 
to support his portion of the roof, the same 
argument may be advanced against all quasi- 
easements which are not easements of neces- 
sity, and appears to us to be without sub- 
stance. 

On a consideration of the authorities on the 
subject and of the facts of the present case, 
wo are of opinion that the casement of lateral 
support claimed by the respondent arises by 
necessary implication on a partition of joint 
property and is well founded in law. 

Tho partition suit was between brothers and 
it may fairly be presumed that in consenting 
to the allotments made by the Commissioner, 
it was not the intention of the respondent to 
surrender his rigiit to such gwasi-easements as 
legally accrued upon a division of the joint 
property nor at tliat time was a controversy 
such as the present within the contemplation 
of the parties, and tho intention of the 
parties is an important element in such 
matter. Sarojini v. Krishna (4). The mere 
fact that the price of the walls which were 
valued at Rs. 15 by the Commissioner 
was taken into account in adjusting the value 
of the allotments and was included in tho 
value put upon the appellant’s portion does not 
in any way affect the applicability of tho law 
as above stated. 

Tho result is that tlie appeal fails and is 
dismissed with costs, which we assess at 3 
gold moburs. 

2. K. Appeal dismissed. 

(8) 28 M. 495; 16 M. L. J. 266. 

(9) b Bom. H. 0. R. (0. 0. J.) J81. 

aO) 14 B. 462. 7 lod. Dao. (N. 3 ) 7G9. 

P 
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PATNA HIGH COURT. 

Civil Review No. 10 of 1923. 

August 6, 1923, 

Present Mr. Justice Ross, 

FIRM AMRIT PAIYAR BILAT MANDAL— 
Petitioner, 

Vetsxks 

FIRM SUNDAR RAM RAMPHAL RAM- 
Opposite Party. 

Oontraci Act (IX o/ 1872) s. ^l--Appropriati<m oj 
payments^ absence off effect of. 

Under section 61 of the Contraot Act where neither 
party makes any appropriation, payments made by a 
debtor must be applied in the discharge of debts in 
order of time. 

Mr. Md. Basan Jan, for the Petitioner. 

Mr. Manohar Lai, for the Opposite Party. 

JUDGMENT. 

Ro88» j. — This is an application for review 
of a judgment passed by this Court on the 
9th of January 1923 in Civil Revision No. 199 
of 1922 by which the decrco of tho Small 
Cause Court Judge of Laihhanga in favour 
of tho present petitioner for a sum of 
Rs. 415-14-9 was set aside. The judgment of 
this Court proceeded on the basis that six 
items on the debit side and two items on the 
credit side of the account wore barred by time 
when the suit was brought, this contention of 
tho learned Counsel for tho defendant not 
being then contested on behalf of tho plaintiff, 
has now been shown by the petitioner that 
this is an error apparent on the face of the 
record. One of the six items on the debit 
side which were then excluded from considera- 
tion was an item of Rs. 646-2-3. This pay- 
ment was made on Aghan 8udi 4th, 1326, 
which corresponds to the 7 th December 1918. 
The suit was brought on the 7th December 
1921 and, consequently, this item was not 
barred by time. 

The learned Counsel for the opposite party, 

■ ;hAwever* contends that, even if this item is 
‘ *nto consideration, still nothing is due 
^ defendant to the plaintiff. His argu- 
is that the total of the entries of the 
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debit side lor 1326 is Rs. 1,761-10 0 and for 
1327 Rs. 4:6-10-6 and that if the first five 
items only are excluded, which are all of 
dates anterior to the 7th December, 1918, the 
total will be only Rs. 828-2 0 whereas on the 
credit side of the account, after excluding the 
first two items Rs. 265-1-9 and Rs. 199, there 
is a total payment of Rs. 928-4-0. The fallacy 
of this argument, liowever, is that under sec- 
tion 61 of the Contract Act where neither 
party makes any appropriation payments are 
to be applied in the discharge of debts in order 
of time. The first payment of Rs. 265-1-9 
cannot bo applied to the debt of Rs. 977-3-0 
because the payment was made on the 3rd of 
November while the debt was not incurred 
until the 7th November, but all the subse- 
quent payment must bo appropriated to tho 
discharge of the debt of Rs. 977-3-0 before 
the item of Rs. 645-2-3 is reached. When the 
payments are appropriated in this way, the 
plainfcil^ is found to bo entitled to the decree 
which tho dubordinato Judge gave except as to 
interest. 

The result is that this application must be 
allowed, the decree of this Court sot aside, and 
the decree of tho Small Cause Court Judge 
restored, except that tho rate of interest is to 
be calculated at Re 1 and not Re. 1-8-0. The 
decree will bo prepared accordingly. 

There will be no costs. 

Z. K. Application allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 269 op 1921. 

February 19, 1924, 

Present, — Mr. Justice Lindsay and 
Mr. Justice Snlaiman. 

B. GAURI SHANKER SINGH and others 
—Plaintiffs 
versus 

PT. SHEO NANDAN MISRA AND OTHERS 
—Defendants 

Hindu Law Joint famiPjf^Alienation h% 
intecedent debtf what is ^Barred debit whet 


antecedent'— Debt inewrred on security of favii Ip pro^ 
pertpt whether antecedent 

Antecedent debt means merely a debt which is 
anteoedonb in fact as well as in timet that is to say, 
a debt truly independent of and not part of the tran- 
saction impeached, [p. UI‘2, ool. ‘Jl.J 

Brij Narain Rai v. Mangla Prasad Hat, 77 Ind. 
Gas. 68J; 46 IVf. L. J. 23 ; 5 P, L. T. 1 ; 28 G. W. N. 
253: (Vm) M. W. N. 68 : 1‘.) L. W. 72 ; 2 l\ L. P. 41; 
10 O and A. L. JG 82; V.)24 A. T. K. (P. C.) 50; 33 
M. L. T. 467 ; 21 A. L. J. 231 (P. C.); followed. 

Per Lindmy, J:— If a Hindu father in his life- time 
choose? to discharge an antecedent debt by iin alien- 
ation of family property although tho recovery of 
that debt would have been impossible under the law 
of limitation at the time the fatlior discharges it, his 
sons must bo held to be bound by the father's trans- 
action. [p. 013, ool. 2 ; p. 01 1, ool. i.J 

Per Sulaifnan J : — When a debt become? time bar- 
rod it ceases to be a legal debt, and though the 
Hindu Law does not recognise the principle of limita- 
tion, there is no ground for ho'ding that the sons of a 
Hindu debtor cannot take advantage of the Statute 
of Limitation which makes such a debt unenforceable, 
[p. 015, ool. 2.] 

The basis of the liability of Hindu sons in respect 
of debts incurred by the father is threefold, 'that 
liability may either be based on the existonoo of a 
legal necessity or on the ground of tho personal obli- 
gation of tho sous to pay their father’s debts or on 
the ground of the transfer being in lieu of on ante- 
cedent debt; and each of these is a distinct and 
separate bads. 2 he liability on the ba^ is of antece- 
dency of tho debt is not al’feotod by the question 
whether the father who contracted the debt is dead 
or alive, [p. 218, ool. J.] 

A debt does not cease to be an antecedent 
debt merely because it is secured on the family prop- 
erty ; and a mortgage debt can be an antecedent 
debt just q»s much as a simple monoy-debf. can bo. 
[p. 918, cola. 1 and 2.] 

Although, therefore, a debt which has become 
absolutely barred by time and the liability to pay 
which has not been undertaken in a previous writing, 
cannot be deemed to be a good antecedent so as to 
validate a conveyance by the father in lieu of it. yet 
whore a mortgage-debt as such haa not become time- 
barred but only the personal remedy against the 
father is barred, it can still be a good antecedent 
debt BO as to justify an alienation in lieu of it- 
[p. 919, ool. 1.] 

Case law discussed^ 

First appeal from the decree of the Subordi- 
nate Judge, Gbazipur, dated the 30th Match, 

\ L. Agarwalut for the Appellants. 

•. Harihans Saliai and S, N, Gupta^ 
38 poDdents, 
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JUDGMENT. 

Lindsay, J. — Tho material facts to b(‘, con- 
sidered in this case are as follows : — 

On the 8th October 1904 Bachu Singh, tho 
defendant No. 2, executed a simple mortgage- 
deed in favour of the first defendant r^hoo 
Nandan Misir. 

Admittedly, tlie property which was hypothe- 
cated under this document was joint family 
property. 

On tho 22nd Roptember 1916, with' the 
object of satisfying tho debt which was duo 
under tliis earlier mortgage, Bachu Bingh exe- 
cuted a mortgage with possession in favour 
of tho same mortgagee. Jt was recited in this 
deed that tho sum of Rs. I2,‘.i65 was owing 
on the earlier mortgage. A further sum of 
Bs. 460 was recited to have boon taken in cash 
at the time of tho execution of the mortgage 
for necessary expenses and for the completion 
of the document. The total mortgag(vdcd3t 
secured upon this soooud mortgage was thus a 
sum of Bs. 12,725. 

Tho suit out of which this appeal arises has 
been brought liy the son and two grandsons of 
Bachu Bingh for the purpose of avoiding this 
latter mortgage. Them were allegations in 
tho plaint to the ofi'oet that Bachu Bingh, the 
defendant No. 2, is a man of licentious and ex- 
travagant habits. It was fiirther alleg('d that 
the mortgage in suit had not been oxc’cuted 
for legal necessity or for any other purpose 
which would be binding upon the plaintiffs, ft 
was, therefore, prayed that the mortgage trans- 
action of bhe 22nd September 1916 should bo 
set aside. At the same time, the plaintiff's ex- 
pressed their willingness to pay to the defend- 
ant No. 1 any sum which tho Court might find 
to be owing to him on the ground that it re- 
presented money which was taken for purposes 
binding upon the family. 

In the result, tho learned Subordinate .fudge 
dismissed the suit for the setting aside of 
the mortgage. He lias given the plaintiffs a de- 
cree for redemption on payment of tho full 
amount, that is to say, Bs. 12,725. 

The Subordinate Judge definitely found, 
and we agree with bis finding, that tly 
no reliable proof whatever that Baohf 
is a licentious or extravagant man. 7^ 
ence which was led by the plainti/ 
point is altogether vague and uusatf 


The plaintiffs come hero in appeal and we 
have heard Dr. Agarwala at length on their 
behalf. In fact, we have had the case up 
twice for argument. 

It seems to us that this appeal is, concluded 
by the principles which have been laid down 
by their Lordships of the Privy Council in 
their recent judgment in tho case of Brij 
Narain Uni v. Mangla Prasad Rai (1). 

The question to be considered is whether 
this mortgage which tho plaintiffs now seek to 
have sot aside w^as enterod into for the pur- 
pose of discharging an antecedent debt. 

It must bo admitted that, as the law stood 
under the ruling in Sahu Bom Chandra's 
case (5), tho debt incurred under the ealier 
mortgage of 1904 would not have been treated 
as an antecedent debt for tho simple reason 
that that debt was incurred by tho father on 
tlie security of the joint family property. 

Tho learned Bubordinato Judge was, there- 
fore, right in holding that this earlier mort- 
gage-debt could not constitute an antooodent 
debt within the moaning of the ruling just 
referred to, He dismissed tlie suit, however, on 
otlier grounds mainly concerned with the 
burden of proof. He was of opinion that the 
plaintiffs had failed to discharge, what ho 
tiiougbt was, the onus which lay upon them, 
and it was for this reason that he ordered that 
a decree for redemption should be prepared. 

Beturnlng to tlui question of antecedent 
debt it seems to us plain from this recent 
decision of their Lordships that of the 
definition of ** antecedent debt which was 
given in Sahu Ram Chandra s case (5) has boon 
materially altered. As we read this latest 
pronouncement of tho Full Bench of the Judi- 
cial Committee, wo understand antecedent debt 
to mean merely a debt which is antecedent in 
fact as well as in time, that is to say, a debt 
truly independent of and not part of the trans- 
action impeached. In the concluding portion 
of bhe judgment their Lordships laid down five 
propositions which govern all cases of this 
kind and the definition which has just been 
quoted is recited in proposition No. 4. 

Ca3. 689; 21 A. L. J. 934; 46 M. L. J. 28; 
i d 1 ; 28 0. W. N. 253 ; (1924) M. W. N. 68 ; 19 
2 P. L. B. 41 ; 10 O. & A L. R. 82 ; (1924) 

. 0.) 50 ; 33 M. L. T. 457 (P. 0.). 
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It cannot, therefore, be doubted that the debt 
which was raised by the mortgaf^e of 1004 
must now under this recent ruling be treated 
as an antecedent debt 

It has, however, been argu(3d strenuously be- 
fore us that we ought not to treat this earlier 
debt as au antecedent d6))t because, at the time 
the mortgage of 1916 was executed, no suit 
for tho recovery of the d^.bt owing under the 
earlier mortgage would havo lain against the 
father. A suit to recover the money from the 
father as a personal debt would have been 
barred by the rule of limitation. We are 
asked, therefore, to hold that booauso in tho 
year 1916 when tho transaction which is now 
being impeached was entered into the earlier 
deiit had become time-barred we ought to hold 
that tho debt was not in reality an anbeoodent 
debt. 

This is a question of some difficulty and there 
is no direct authority upon tho point. There 
can, of course, 1)0 no doubt that a personal obli- 
gation incurred by tbo father in tlieyear 1904 
under a registered deed could not havo boon 
enforced aftt^r a period of six years had 
elapsed. 

It is, however, well understood that, though 
the remedy ’which tho creditor has may be 
extinguished tho debt may nevertholoss su))Bist 
and, even after the period of limitation for a 
suit for recovery of the debt has passed, 
the creditor has a right to receive tho sum duo 
to him from his debtor if the latter is disposed 
to pay him. 

It is further clear that a payment made to 
discharge a timo-barred debt could notin law 
be recovered by the debtor and, further, it is to 
be observed that tlio payment of a time-bar- 
red debt by a Hindu father could not in any 
sense be treated as au improper act or, to use 
tlie stock phrase, a transaction tainted with 
immorality. In this recent case which was 
before their Ijordships of the Privy Council it 
is clear from the facts that the personal obli- 
gations incurred by tho father were still 
enforceable, inasmuch as the earlier debts had 
been contracted within a period of bobwoon 
two and three years prior to the date of the 
mortgage in suit* 

Here, as wo have pointed out, t^ 
debt was incurred in 1904 while the 
in suit is of the year 1916. 

I C-^115 


Bearing in mind, however, that the liability 
of the son for payment of the father’s debts 
rests upon a pious duty, it may well be doubt* 
ed whether the sons in this instance could be 
heard to say that they are not bound by the 
payment whioli their father made in order to 
discharge an earlier debt although the re- 
covery of that debt was barred by tho law of 
limitation. 

Tt is well settled that an alienation made by 
a Hindu widow for the purpose of discharging 
a debt due by her husband is binding on the 
reversioner oven though the recovery of the 
de])t which was discharged had become time- 
barred at tbo time of the transfer made by 
the widow. IMiis principle has been laid down 
in a number of oases, e.fif., Eondappa v. Sivhba 
(2), Ghimoiiji v. Dinkar (3), Udai Chunder v. 
Ashutosk Das (4). 

In these cases it was held that tho discharge 
of a husband s debt whether barred or nob 
was a pious duty of the widow and that an 
alienation made by her for tho payment of 
such a debt would be binding upon the rever- 
sioners. It was said in tho judgment in the 
Bombay case that the moral obligation resting 
upon the widow could nob be obliterated by 
the circumstance that tho law of limitation 
barred or did not bar a suit against the widow 
for the recovery of the debts. It is no breach 
of duty on the widow’s part if she pays a debt 
wbiob is timo-})arred. 

If those principles hold good in the 
case of a widow it appears to me that they 
ought to hold equally good in tho case of a son 
who is also under the pious obligation of dis- 
charging the debts of his father. 

It is true, as we liave pointed out, that the 
father here is still alive, bub under the recent 
Privy Council ruling that circumstance in no 
way affoots the liainliby of the sons. Tt has 
now been dohnitoly settled that tho pious 
obligation which binds tho sons can be enforc- 
ed oven in thohfe-time of the father. 

It seems to mo, therefore, that if the father 
in his life-time chooses to discharge an 
antecedent debt, although tho recovery of that 
would have been impossible under the 

ly M- 189 ; 4 Tnd. Dao. (N. S.) 844. 

1 B. 820 ; 1 1 ^nd. Jar. 842; 6^Indi. Dao. (N. 8). 

0. DO; to Ind. Deo. (N. a) 769. 
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time-barred debts of her husband was sup- 
ported, may be distinguished on the ground 
that thereby she had conferred a spiritual 
benefit on her deceased husband. 

I am, therefore, of opinion that if the previ- 
ous debt of the father had become absolutely 
time-barred a conveyance in lieu of it cannot 
be held to be binding on the sons. To hold 
so would be to extend the applicability of tlie 
exception to an extent for which there is up to 
now no precedent. 

This, however, does not dispose of the whole 
question. In the present case the previous 
mortgage-debt had not become absolutely 
barred by time. The creditor’s remedy, if on- 
forciblo, was to realise his debt as against the 
Security. All that bad happened was that 
owing to the lapse of six years a personal 
decree against the father in tlie event of the 
security proving insufficient, could not have 
been passed. 

The question to b(^ considered, therefore, is 
whether the mortgage- debt per se as distinct 
from a personal debt of the father can ])o 
deemed to be an antecedent debt within the 
meaning of the exception. 

The rule laid down in Suraj Bansi Koer 
V. Sheo Persad Singh (12), was that where 
joint ancestral property had passed out of a 
joint family, either under a conveyance ex- 
ecuted by a father in consideration of an ante- 
cedent debt, or in order to raise money to pay 
off an antecedent debt, or under a sale in execu- 
tion of a decree for the father’s debt, bis 
sons, by reason of their duty to pay their 
father’s debts, cannot recover that property 
unless they show that the debts were con- 
tracted for immoral purposes and that the 
purchasers had notice that they were so con- 
tracted. Lord Hobhouse in Nanoml BaJmmin 
V. ModhunMohun (13), remarked that,* the de- 
cisions have for some time established the 
principle that the sons cannot set up their 
rights against their father’s alienation for 
an antecedent debt, or against his credit- 
or’s remedies for their debts if not taint- 

(12) 6 I. A. 88 : 6 0. 118 ; 1 0. 1.. }?. 226 ; / 

0. J. 1 ; 3 SutU. P. 0. J. 581) ; 2 Shomo’!i I;, if 
Ind. Leo. (N. S.) 705. / 

(18) 18 0. 21 (1\ 0.) , 18 I. A. I ; 10 Indf 
i Bar. P. a h 682 ; 0 Ind. Leo. (K. fc?.) DIOI 


ed with immorality. On this important ques- 
tion of the liability of the joint estate, 
their Lordships think that there is now no 
conflict of autliority,’ In none of these cases 
any expression like the expression ” an 
antecedent unsecured debt ” or the expression 
“ an atccodeiit personal debt ” was used. Stan- 
ley, C. J. in tbe i^'ull Bench oiso of Chandra 
TJeo Singh v. Mata Pramd (JI), defined the ex- 
pression ‘ antecedent debt ’ as moaning a debt 
which is not for the first time incurred at the 
time of a sale or mortgage, that is presently 
incurred, but a debt which existed prior to 
and independently of such sale or mortgage, 
though of course a bona fide debt not oolour^ 
ably incurred for the purpose of forming a 
basis for subsequent mortgage or sale or other 
similar object. 

Iflio case of Saku Bam Chandra v. Bha]> 
Singh (5), was one where on the facts no antece- 
dency arose. The debt had been incurred 
under the mortgage itself whicli was in suit 
and all other remedies, excepting that of enfor- 
cing the security, had gone. In view of a cer- 
tain conflict of decisions in the various Courts 
in India whicli was brought to their Lordships 
notice it was thought desirable to state the 
law comprehensively. According to the inter- 
pretation put on that case by the Allahabad 
nigh Court two main propositions could l)o 
deduced from it, (1) The debt, in order to be 
an antecedent debt, must * nob only have been 
antecedently incurred but incurred wholly 
apart from the ownership of the joint estate 
or the security afforded or supposed to bo 
available by such joint estate ; that is to say, 
that it must be a personal debt of the father 
and not a mortgage debt by him. And (2) 
while the father remains alive, the attempt 
to affect tbe son’s and grandson’s sharesin the 
property in respect merely of their pious 
obligation to pay off their father’s debt and 
not in respect of the debt having been princi- 
pally incurred for tbe interest of the estate 
itself which they and their father jointly own, 
must fail, that is to say there could be no 
pious obligation to pay off the father’s debt 
during the life time of the father. It might 
• that from the first proposition it 

followed that the debt being a pur- 
of the father must have been one 
within six years of the transfer. 
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barred by the Statute of Tjimitation or not. 
But the arf»ument on behalf of the plaintiffs 
is that though thero may be a religious obliga- 
tion on the sons to be bound by their father's 
debt, which is neither illegal nor immoral, 
nevertheless they are entitled to claim the 
benefit of statutory enactments. If a debt 
has ceased to be a legal and enforoible debt 
against the father the liability of the sons 
to pay it must also be deemed to have 
ceased. There cannot be much doubt that 
if a suit against the father were time- bar- 
red the creditor would not be allowed to 
pursue his remedy against the sons on 
the basis of tlie doctrine of their pious 
obligation to pay it. This was clearly 
laid down in the case of Narasingh Misra v. 
Lalji Misra (6) and this principle has been 
consistently followed. riJtanley, C. J., in his 
leading judgment in the Full Bench case of 
Chandra l)eo tSingh v. Mata Prasad (7 ) 
remarked : “A son admittedly may be success- 
fully sued for the debt of his father on the 
basis of his pious obligation to discharge his 
father’s debts, provided that the suit be net 
barred by limitation, and a decree passed in 
such a suit may be enforced in execution by 
the sale of ancestral property of the family.” 

On the other laud, it must also be conceded 
that, when a debt becomes time- barred the 
debt itself is not extinguished but the right to 
recover it becomes barred. There is nothing 
immoral or illegal in the debtor paying off 
such a time-barred debt. In fact, under sec- 
tion 25, sub clause (o) of tbe Indian Con. 
tract Act a promise made in writing and 
signed by the person to be charged therewith 
to pay wholly or in part a debt of which a 
creditor might have enforced payment but 
for the law for the limitation of suits is 
not considered void as being without considera- 
tion. If, therefore, a father previous to the deed 
of transfer had given a promise in writing un- 
dertaking to pay his time-barred debt his per- 
sonal liability would be revived and such liabi- 
lity could be enforced against his sons. 

The point pressed before us, however, is 
that in the present case the father had not in 
any such way revived his personal 

(6) 23 A. 206 ; A. W. N. (1901) 3i. 

(7) 1 lud. Gas. m ; 31 A. 176 at p. 191 
A. L. J. 268. 


before the conveyance was executed ; that is 
to say, there was no siihsisting personal de))t 
of the father which could have been legally 
enforced just before this docul of transfer and 
independently of it. It is portimmtly asked 
whether a sale deed by a father in lieu of som<) 
old debt, more than 12 years old, on which 
remedies have become time-barrod, would bo 
considered to be a conveyance in lieu of an 
antecedent debt so as to l)ind the sons. 1 am 
not prepared to say that such a conveyance 
would be a good conveyance. 

Knox and Piggott, Jd., in tbe case of Indcr 
Singh V. Sarju Singh (8) laid down that a 
mortgage-deed executed by a father of a joint 
Hindu family in consideration of an antece- 
dent debt whicli had become time-barred was 
not binding upon the sons. I am inclined to 
agree with the view expressed tlieroin. Wiion 
a debt has become time? hai red it has ceased 
to be a legal debt, and, evtm though the 
Hindu Law does nob rt^oogniso the principle of 
limitation, I see no ground for bolding that 
the sons cannot take advantage of the Statute 
of Limitation which makes such a debt iinon- 
forcible. If such a debt had been tried to bo 
enforced against the father or the sons, the 
suit could nob possibly have boon decreed on 
the basis of any pious obligation. Can such 
an unenforoible obligation bo doomed to be 
an antecedent debt for validating a subso(iuont 
transfer ? 

The soundness of the decision in Jnder 
S%ngh V. Sarju Singh was somewbab doubted 
in the case of Han liar Baksh Singh v. 
Bharat Prasad (9) but the latter case was 
one in which, previous to the transfer, 
there had been a promise in writing by 
the father undertaking to pay his previ- 
ous debt. On the same ground the case of 
Narayanasami Chetti v. Savudas Uudali {10) 
is distinguishable inasmuch as there, too, the 
father bad executed a promissory-note 
in lieu of a previous time-barred debt. 
The same can be said about tbe case of Uam 
K'lshan v. Chhedt Bat (11). Tlie cases where 
an alienation by a Hindu widow in lieu of 

1 L lud. Gas. 737 , H A. L. J. 1099. 

•0 Jnd. Gan. 6 JO . 16 O. G. n;5. 

M. 293 , 7dud, Jur. 30'/ ; 2 Ind. J o;, 6, ) 

I lud. Gas. 235 ; 20 A. L. J. 577 ; 41 A. 62b ' 

. 11. (A.) 402. 
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time-barred debts of her husband was sup- 
ported, may be distinguished on the ground 
that thereby she had conferred a spiritual 
benefit on her deceased husband. 

I am, therefore, of opinion that if the previ- 
ous debt of the father had become absolutely 
time-barred a conveyance in lieu of it cannot 
be held to be binding on the sons. To hold 
so would be to extend the applicability of tlie 
exception to an extent for which there is up to 
now no precedent. 

This, however, does not dispose of the whole 
question. In the present case the previous 
mortgage-debt had not become absolutely 
barred by time. Th(3 creditor’s remedy, if on- 
forciblo, was to realise his debt as against the 
Security. All that had happened was that 
owing to the lapse of six years a personal 
decree against the father in the event of the 
security proving insufficient, could not have 
been passed. 

The question to ho considered, therefore, is 
whether the mortgage-debt per se as distinct 
from a personal debt of the father can l)o 
deemed to he an antecedent debt within the 
meaning of the exception. 

The rule laid down in Suraj Bansi Koer 
V. Sheo Persad Singh (12), was that where 
joint ancestral property had passed out of a 
joint family, either under a conveyance ex- 
ecuted by a father in consideration of an ante- 
cedent debt, or in order to raise money to pay 
off an antecedent debt, or under a sale in execu- 
tion of a decree for the father’s debt, his 
sons, by reason of their duty to pay their 
father’s debts, cannot recover that property 
unless they show that the debts were con- 
tracted for immoral purposes and that the 
purchasers had notice that they were so con- 
tracted. Lord Hobbouse in Nanomi BaJmasin 
V. ModhunMohun (13), remarked that,* the de- 
cisions have for some time ostablislicd the 
principle that the sons cannot setup tlieir 
rights against their father’s alienation for 
an antecedent debt, or against his credit- 
or’s remedies for their debts if not taint- 

(12) 6 I. A. 88 : 6 0. L ift ; 1 0. 1.. }L. 226 ; / 

0. J. 1 ; 3 SutU. P* 0. J. 58'.) ; 2 Sborno*!! Hu if 
Ind. Deo. (N. S.) 705. / 

(18) 18 0. 21 (P. 0.) , 18 I. A. I ; 10 lud/ 
i Bar. P. a J. 682 ; 0 Ind. Deo. (K. B.) Diof 


ed with immorality. On this important ques- 
tion of the liability of the joint estate, 
their Lordships think that there is now no 
conflict of autliority,’ In none of these cases 
any expression like the expression ” an 
antecedent unsecured debt ” or the expression 
** an atccodent personal debt ” was used. Stan- 
ley, C. J. in the I'ull Bench oiso of Chandra 
Deo Singh v. Mata Prasad (7), defined the ex- 
pression ‘ antecedent debt ’ as moaning a debt 
wliich is not for the first time incurred at the 
time of a sale or mortgage, that is presently 
incurred, but a debt which existed prior to 
and independently of such sale or mortgage, 
tliough of course a bona fide debt not colour’ 
ably incurred for the purpose of forming a 
basis for subsequent mortgage or sale or other 
similar object. 

l''he case of Saku B(hm Chandra v. Bhaji 
Singh (5), was one where on the facts no antece- 
dency arose. The debt had been incurred 
under the mortgage itself which was in suit 
and all other remedies, excepting that of enfor- 
cing the security, had gone. In view of a cer- 
tain coiitiict of decisions in the various Courts 
in India which was brought to their Lordships 
notice it was thought desirable to state the 
law oomprehonsivoiy. According to the inter- 
pretation put on that case by the Allahabad 
nigh Court two main propositions could ho 
deduced from it, (1) The debt, in order to be 
an antecedent debt, must * nob only have been 
antecedently incurred but incurred wholly 
apart from the ownership of the joint estate 
or the security afforded or supposed to bo 
available by such joint estate ; that is to say, 
that it must bo a personal debt of the father 
and not a mortgage debt by him. And (2) 
while the father remains alive, the attempt 
to affect the son's and grandson’s sharesin the 
property in respect merely of their pious 
obligation to pay off their father’s debt and 
not in respect of the debt having been princi- 
pally incurred for the interest of the estate 
itself which they and their father jointly own, 
must fail, that is to say there could be no 
pious obligation to pay off the father’s debt 
during the life time of the father. It might 
• V. that from the first proposition it 

followed that the debt being a pur- 
of the father must have been one 
within six years of the transfer. 
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A Full Bench of the Madras Hij^h Court in 
Atutnugiun Chctty v. Mutliu Koutiihtii (14), 
came to the conclusion that the hrst proposi- 
tion did not follow from Stilm R(im Chandra s 
case (5). A Jnill Btinch of the Patna High 
Court in the case of Mathiira Mtsra v. liaj 
Kumar (15), came to the same conclusion. 

The case of Joyl Ihis v. Ganna liam (16), 
was also a case in winch thoro was no antece- 
dency in time between the debt and the con- 
veyance. 

Groat reliance has boon placed by the 
loarnod Advocate for the rospoiKlents on the 
case of Chet Earn v. Bam Sinfjh (L7). In that 
case tho father had executed a mortgage in 
the year 1904 for a period of ton years. With- 
in throe years from its date he in 1907 sold 
his equity of retlc^mption in tlie property to tiio 
mortgagees themsolvos. Their Lordships sot 
aside tho sale deed and refused to treat 
the previous mortgago-debu as an antecedent 
debt so as to justify the second alienation, it 
is strongly contended on behalf of the plaintihs- 
appellants that this case was expressly refer- 
red toil! Counsel’s argument before thoir Lord- 
ships ill a subsequent case to be presently 
referred to and was not disapproved of* it is 
urged that this case is intolligible only on tbo 
assumption that, in order to bo a good anteced- 
ent debt, there musii bo a personal liability of 
the father to pay it, and it is suggested that the 
mortgage-debt of 1904 was not treated as an 
antecedent debt because it was secured by a 
usufructuary mortgage under which the mort- 
gagee had no right to suf) lor money against 
the father. It is said that if every previous 
mortgage-debt were to be treated to be an 
antecedent debt then tho sale-deed of the year 
1907 could not have been set aside at all. 1 
have carefully considered the force of this 
argument and have come to the conclusion 
that Chet Barn’s case (17) was decided not on 

(14) 5‘2 lud. Ca«s. 5*25 ; 42 j\1. 7H ; D L. W. 565 ; 

(I'Jl;)) M. w. N. 409 : ‘37 M. L. J. 106 ; 26 M. L. ^1’. 96 

(E’* . V . 

(15) 6*2 Ind. C'AA, 182 ; 2 V, L. T. 407 ; (1921) T'at. 

245 ; 6 P. L. J. 526 (h\ B.). 

(16) 42 lud Gas^. 791 ; 21 G W. K 957 : (1917) M. 
W. N 7‘39 (?. G.). 

(17) 67 Tad. Ga^. 569 ; It A. 36H ; L. T, 363 ; 

31 ]\1. L. T. 50 ; 13 L. J. 98 ; 16 L. W. 89 ; (193'>' 

M. W N. 155 ; 4 U. L L. \l (I’. (1) 6t ; (19'^ 

B. (P. G.) 247 : 3 ]\ fi. JG (lA (L 1922 . 24 P 
123 ; 27 G. W. N. 150 ; 21 A. L. J. iU ; 3 
79 ; 49 1. A. 228 (K G.). 


this supposed ground but on the principle laid 
down in Saliu liam Chandra's case (5). At 
page 373 Lord Shaw repHled tho argu- 
ment that ‘although by the rules of the 
Mifakshani law a mortgage is at its 
date au invalid deed in so far as purport- 
ing to incumber tho joint family property, yet 
when it purports to become a consideration 
for a sale it then becomes a just and a legal 
consideration on tbo principit) of antecedent 
debt, and tliat tbo family property could not 
bo aOfeotod by such an invalid mortgage, but it 
could bo sold next year or next day to the 
mortgagee for an antecedent debt, namely, the 
mortgage-debt itself. Tho rule in Sahn Bam 
Chandra's casr (5) insisting that the obligation 
must not only have been antecedently incur- 
red wholly apart from the ownership of the 
joint ('State or tho security atlorded or suppos- 
ed to be available by such joint estate, was ro- 
aflirmed. Tho case of Jogi JDas v. Ganga 
Bam (16) was also quot(3d whore Lord Haldane 
had interpreted tho Judgment in tho case of 
Saha Bam Chandra v. iJhup Singh (6) as one 
laying down in effect that joint property could 
not bo alienated as against oo-sliarors by way 
of mortgage or otherwise, except for necessity, 
or fur payment of an actual antecedent debt, 
quite distinct from the debt incurred in tho 
mortgage itself, and that, in conBi.;quenoe, the 
transaction in that case oculd not stand,* 
and it was added that *th0 very circumstance 
of a pious obligation does not validate the 
mortgage*. 'Thu other rule laid down in Sahu 
Bam Chandra’s case (5), namely, tijat there 
could bo no pious obligation during tho father's 
life-time was also relied upon and the appel- 
lant’s argument was not acceded to as the 
doctrine was being invoked against grandsons 
in tho life-time of the sons. 1 am unable to 
find any passage in the judgment in Chet Bam 
V. Bam Singh (17) which would support the 
contention that tiie previous mortgage-debt 
was not treated as an antcedont debt bacause 
the usufructiuary mortgagee had no right to 
recover a money decree, 

Tho question what is an antecedent debt has 
been recently considered by a Full Board of the 
Council in lirij Narain Bat v. Mangala 
Baiil). 'rhoir Lordships, after rofer- 
he previous authorities, hav(; laid down 
ropositious which tlioy v;ould wisli to 
as the result of those authorities. 
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We are bound, therefore, to aooopt the most 
recent pronouacoment as the final authority 
on tlie matter. I concede that, on the actual 
facts of that case, the question which we have 
to consider in the present case did not dir<‘ctly 
arise, for the previous mort^a.^o-doeds were 
all deeds within six years of the mortgago- 
doed in suit and the personal remedy of the 
mortgagor had not become barred by time. 
Nevertbeloss. the five propositions laid down by 
their Lordships must ho unreservedJy accept- 
ed. In these five propositions I understand 
the l)asis of the liability of Hindu sons to l)o 
three-fold. That liability may either bo l)ased 
on the existence o[ a legal necessity or on 
the ground of the personal obligation of the 
sons to pay their father's debt, or on tiie 
ground of the transfer being in lieu of an an- 
tecedent debt. 1 understand each of those to 
be a distinct and separate basis. It is true 
that the original foundation of the doctrine of 
an antecedent bobt might have been the pious 
obligation of the Hindu sons to pay their 
father’s debt but by a long scries of deci- 
sions it has been recognised as a distinct basis. 
Their Lordships dehne an antooedonb debt as 
one which is antecedent in fact as well as in 
time, that is to say, that the debt must be 
truly independent and not part of the transao 
tion impeached. Their Lordships also add that 
the liability cannot be affected by the question 
whether the fattier, who contracted the debt 
or burdens the estate, is alive or dead. 

The learned Judges of this Pligh Court had 
held that ‘a mortgage per se could not be an 
antecedent debt for a mortgage is obviously a 
security which is not apart from the security 
of the estate over which it is constituted. If, 
therefore, it could not be shown that an an- 
terior mortgage had been incurred in respect 
of an antecedent debt unconnected with the 
estate, then the anterior mortgage could not 
be held to be debt antecedent to the subsequent 
mortgage and that subsequent mortgage could 
not stand though its proceeds wore entirely 
used to pay off the prior mortgage*. Their 
Lordships of the Privy Council thought that 
if proper attention were paid to the word 
* incurred ’ mentioned in the judgment im' *' 
Bam Chandra* s (5) this High J 

interpretation on it was not correct./ 
Lordships clearly held that a debt/ 
oease to be an antecedent debt merehi 


it is secured on tlie family property, Bef erring 
to the observations in l'^>oku Bam Chandra s 
case (5) that there coul i be no pious obiiga 
tious on the sons during the life time of tlio 
father their Tjordships fo'b bound to say that 
they did not think that those observations 
could be supported. A mortgage-debt, there- 
fore, can b(5 an antv cod nt debt just as much 
as a simple mouBy-d 0 i>t can bo. Although, 
in the particular case bof ore their Lordships 
the personal liability of the father had 
not become barred by time when the*- deed 
in suit was executed, yub their Fjordships 
do not at all lay stress on that fact or 
make it the basis of tlioir decision. That 
this is so is supported by the following con- 
sideration. Their Lordships at page 937 
express their entire agreement with the view 
of the learned Chief Justice in the Full 
Bench Madras case reported in Aruviugam 
Chetty V. Alutka lioandan (14). 

Now, there can be no doubt that tlie Madras 
Full Bench case had not prooeedc'd on the basis 
of the personal liability of the father being 
still subsisting. The I h vision Bench had 
referred two questions for the decision of the 
Full Donch. “(i) Whether au independent 
debt, not immoral or illegal, contracted by the 
father on the security of tbo joint estate an- 
teccnlent to the mortgage sued on can be 
treated as an antecedent deiit so as to support 
the charge on tlie sons’ share also to the extent 
of the same secured on the prior mortgage, 
and (2} in such a case cau the former debt he 
treated as an antecedent dobb for the purpose 
referred to, if the personal iiaFjility of the 
father under the earlier mortgage is not barred 
on the date of the suit on the document It 
is noteworthy that the learned Chief Justice, 
whose views have been apxirovcd of by their 
Lordships of the Privy Council, answered the 
first question in the affirmative and, therefore, 
thought it unnecessary to answer the second 
question at all. It is manifest that the 
learned Oliief Justice treated a raortgago-dobt 
as a good auteoedoiit dobb, indoxiondontly of 
the question whether the personal liability of 
the father under the earlier mortgage had or 
had not become barred at the date of the 
’/ ’ -*■ n^e-doed in suit, ITieso views having 
’^^»roved of by their Lordships of the 
.^^unoil we are bound to give effect to 
\ 
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The coaolusion to which I have come, 
therefore, is that althouj^li a debt, which 
has become absolutely barred by time aud 
the liability to pay which has not been 
undertaken in a previous writing, cannot be 
deemed to be a good antecedent debt so as 
to validate a conveyance by the father 
in lieu of it, yet when the mortgage debt as 
such has not become time- barred but only 
the personal remedy against the father is 
barred it can still be a good antecedent debt 
so as to justify an alienation in lieu of it. I 
also, therefore, agree that the plaintiffs cannot 
avoid the mortgage. 

By the Court : —The appeal is dismissed 
with coste including in this Court fees on the 
higher scale. 

z. K. Appeal dismissed. 

PATNA HIGH COURT. 

Second Civid Appeal No. 1799 op 1921. 
December 5, 1923, 

Present : — Mr. Justice Dass and 
Mr. Justice Boss. 

OIIIJATEHDHABI MAHTO and others - 
Plaintiffs —Appellants 

versus 

NASIB SINGH AND others— 
Defendants— Bespondents. 

Tdmiiatpm Act (IX of 1909), s. 'Acknowledgment, 
loliat anioiiids to—Slaioment in pleading a knowledg. 
ing mortgage Promhc to p,%y^ absence oj, cjjeet of. 

An acknowlelgmeut that .a dobfc U due, without 
more, will bo hold to imply u promise to p.iy. On 
the other h.eul, u sitatouiont that tliero \\,i^ a dobfc 
but it ha'^ boon discharged will not amoiii»t to an. 
acknowledgment. 

Mam Ratu v. HHh Rup Chand, 33 C. 1017 ; 4 C. 
L, J. 94 ; S Horn. L. Tl. K)1 ; 10 C. W/N. S7 1 . 1 M. 
L. T. 109 ; 3 A. L. L rn , ; IC, M. L. J. 300 , i \ r 
H. 130 1 ; 33 1, A. 165 (P. G.) ; Rangasami ' ' 
Thangaveki Ckcitj), 50 lud, Ga'". 3.'^0 : PJ 
(1919) M. W. N. 449 ; M. L. 9'. 147 ; 10 J 
relied on 


A statement in a pleading that there was a mort- 
gage but that a salo had boon efteotod to pay off the 
mortgage and that since the date of tho sale the 
vendee had boon in possession of the property, does 
not imply a promise to pay and does not amount to 
an aokiiowlodgmerit within tho meaning of s In of 
the Limitation Act. 

Bam Das v. Brijmmdan Das, Pi C. L R. iSi ; 9 0. 
616 : 4 Jnd. Dec. (N. A.) 1059, relied on. 

Appeal from a decision of tho Jiiistriot Judge, 
Patna, dated the 20th July 1921, affirming a 
decision of tho Subordinate Judge, 2nd Court, 
I'atna, dated the 9th Juno, 1920. 

Messrs. S. Dayal and Brijkishoi' Prasad, 
for the Appellants 

Mr. Sushil Madhnh Mullick, for tho Res- 
pondents. 

Ross, J. -This is an appeal by the plaintiffs 
against tlio decree of the District Judge of 
Patna affirming a decision of the Subordinate 
Judge dismissing their suit. The facts may 
be briefly stated ; One Parsan Singh, husband 
of defendant No. 1, and grandfather of defend- 
ant. No. 2, owned a mukarrari interest 
in 3 dams share in mauza Chariari Ruzurg 
and the proprietary interest subsequent- 
ly passed into defendants’ family. By a 
deed of Ijara, dated tho 11th July 1917, 
they granted a Sataua lease of the aforesaid 
share to the plaintiffs Jhandu Mahton and 
Ohhatardliarl Mahton in consideration of 
Rs. 600. On tho 24th of March 1902 tho defen- 
dants executed a mortgage in fayour of Jhandu 
Mahton and Ghhatardhari Mahton in respect 
of the same property in consideration of 
Rs. 1,300 repayable in fiye years. The present 
suit is brought on this mortgage. The debt 
became re-payahlo in March 1907 and a suit 
might, therefore, bo maintained up to March 
15)19. The suit in fact was instituted on the 
20tl) May 1919 and the only question was 
whofclior, as th(j Courts below have oonour- 
rontly hold, it is l;arrod by time or not. The 
plaintiffs, in order to save limitation, alleged in 
paragraph 7 of the plaint that certain pay- 
ments wore made from time to time on 
t of principal and interest. Both the 
olow have bold that these payments 
roved and this finding is conclusive. 
^iffs were allowed to put in evidence 
statement in suit No. 465 of 1909 
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filed by the present defendants, Exhibit 4, 
which is said to contain an acknowhxlj^e- 
ment of liability sufficient under section 19 of 
the limitation Act to give a fresh start to 
limitation from the date thereof. The 
procedure adopted by the Bubordinate Judge 
in allowing tlJs evideuc(i to l^e given, notwith- 
standing the expn^ss provisions of O. VJI, r. 6, 
which requires the ground upon which 
exemption from limitation is claimed to be 
pleaded, is to be disapproved. I3ut the evidence 
cannot now be ruled inadmissible because the 
defendants did not ohjoct to it, as they should 
have done, at a time when the plaintilTs would 
have been enabled to apply for iimondment of 
their plaint. Assuming, then, tliat this evidence 
was prope.rly admitted, the sole question 
is whether it contains such an acknowledg- 
ment as is contemplated in stjctiou 19. 
The statement is as follows : “ In 3 Dams 

Pokhia which as is said by plaintiff is 
equivalent to 12 as 12 Jams, 12 Katiri Klutm, 
Parsan Singh Ram Saran Singh and Ram 
Prasad Bing,h had as stated above full millcKii 
rights and after the death of Parsan Bingh, 
Ram Prasad Singh and Ram Baran Bingh, 
tboir sons, as survivors acquired the same 
rights therein, and because tlioy had run into 
debts and the share spoken of was in Satana 
Zarprshgi lease (usufructuary mortgage) of 
Jhandoo Mahton and Ghhatordhari Mahton, 
so, in order to pay off the debt of -Jhandu 
Mahto and Chbatardbari Mahton all the mem- 
bers of the joint family sold half of it, i. e., 
6 annas 6 dams and 5 kauris, under sale-deed 
dated 13th July 1903, corresponding to Bawan 
1310 F. to defendants Nos. 1 to 1 and after 
the purchase the names of defendants Nos. 1 
to 4 were entered in the Land Registration 
Register and from that time up till now they 
are in possession. Statomcuits of the plaint- 
iff contrary to this are entirely false. 

The Courts below have bold that this 
written statement does not contain any clear 
and specific acknowledgment of the bond in 
suit. It is true that the explicit reference is 
to the Sataua Zarpeshgi lease. But paragraph 
6 of the written statement in the prtjsent suit 
shows that it included the bond now iji^uit. 
This statement was made before the ej/ 
of the period prescribed for the suitJ * 

signed by the party to be charged. / 
theh an acknowledgment of the dS 
it a sufficient acknowledgment oft 


An acknowledgment that a debt was due, 
without more, will be held to imply a 
promise to pay : Mani Bam v. Seth Bup 
Gh'ind (l). On tlie other hand, the statement 
that tlire(i was a debt but it has been 
discbargcid, is not snfficiout : Bangaswawi 
Chetti Y , Th'ingtu>e!u ChHti {2), The pr<3Sont 
case seems to stand somewhere between tliese 
two. There is an acknowledgment that there 
was a mortgage. 

There is no express statement that it was 
discharged ; but there is a statement that, in 
order to pay it off, a sale was efiocted on the 
13tli July 1903 and since that date the vendees 
have been in pu^aessiou ot the property. The 
inference to be <irawn from this will at least 
negative the implication of a promise to pay. 
T’he fact that it has boon proved to the satis- 
faction of the Courts below that the alleged 
sale was not elective is immaterial, as we 
are concerned only with the form of the 
acknowledgment. It seems to me, reading the 
statement as a wiioio, that it is impossible to 
say that it has satisfied any cf the tests laid 
down In M amr am Seth Y Seth Bupehandd), 
It is not an acknowledgment from which an 
absolute promise to pay can be inferred, nor 
is it an unconditional promise to pay the 
specific dei)t, TJor is it a con litional promise 
to pay the debt witl) evidence tliab the condi- 
tion has been performed. J'ho case seems 
to mo to be somewhat similar to the case of 
Bam Das v. Jiinjnandun Das (3)^ JJiore also 
the acknowledgment relied upon was con- 
tained in a writbou statement in a pre- 
vious litigation, After reciting the state- 
ment, the learned Judges wont on to say : 
‘Now that is an acknowledgment of tho origi- 
nal making of the mortgage-deed and of 
possession being taken under it, hut the state- 
ra.'iit goes on to allege tlio execution subse- 
quently of two othcjr deeds practically super- 
seding the mortgage and altering the relation 
of parties. Under the terms of Article 148 we 
do not think that this is a sufficient acknow- 
ledgment to save the case from limitation,’’ 
It IS true that in the present case it is not 

(1) 33 G. 104:7 ; 1 0. L. J. [)■{ ; 8 Bom. L. 11. 501 ; 

JO G. W. N. 871 ; i M. L. T. ; 3 A. L. J. 525 ; 16 
' 300 ; 2 N. L. K 130 ; 33 I. A. 16 5 (P. G ) 

, ^ Gas. 380 ; 42 M. 637 ; (IDlll) M. W. N. 

.S\M. L. T. 147 ; 10 L. W. 333. 

>G. 616; 12 G. L. 11. ‘284; 4 Ind. Deo. (N. S.) 
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said that the mortgage was superseded by the 
subsequent dealinf^s with the property, but it 
is said that in order to pay the mortgage, 
tiio property was sold and passed into the 
possession of the vendees. When it is consider- 
ed that the mortgage explicitly referred to in 
the written statement was the usufructuary 
mortgage, the statement that the possession 
passed to tho vendees under the deed of sale 
suggests the inference that the liability under 
the mortgage no longer existed. I am. there- 
fore, of the opinion that the statement cannot 
be relied upon as an acknowledgment within 
section 19 of the Indian Limitation Act. The 
appeal must be dismissed with costs. 

Das, J.— I agree. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Origikal Side Appeal No. 62 of 1922. 
November 6, 1923. 

Present : -Mr, Justice Coutts- Trotter and 
Mr. Justice Ramesam. 

K. RAMASWAMY NAICKER— Appellant 
versus 

ALAMELU AMMAL —Respondent. 

Civil ProCidure Code {Act V of 1908), s. 11 — Rea 
]udicaU—(7rj-flf,r/<77idan<s— Frawd— Parii/, whether can 
plead his own frand-^Esioppcl, 

No estoppel can be created between oo-defendanta 
ao as to invoke the doctrine of res judicata' unless 
there was a litis contestatis aa between the defendants 
inter se. 

Cottingham v. Earl of Shrewsbury^ (184*3) 3 Hare 
627; 67 F, ih 530; Kavga Ram a sw a my Jycr v. ronntiw. 
saint, 70lijd. Ca«. 76;); (l‘)22) ]\]. W. N. 526; 16 I.. W. 
981; 31 1), L. a\ 370; (1922) A. I. R. (IM.) ‘152, follow- 
ed. 

C sold certain properties to P and the latter sold 
the same to K who in turn transferred the saine to 
A. On C being ad judical cd an insolvent, the Official 
Assignee challenged the alienations as being 
bona fide and as being without considered’ 

Trial Court and the Appellate Court set asi^' 
at ions on the ground of want of good h 
appellate judgment contained expiession 
that the alienations did not bear conn 

I 0—116 


a suit by A against R for damages for broach of cove, 
nant for quiet enjoyment: 

Held, (1) that the decision in the insolvency pro- 
ceedings as to the fraudulent nature of the transac- 
tion was not res judicata in the present suit ; 

(2) that the defendant who was a party to . the 
fraud was also estopped from relying upon the frau- 
dulent oharaotior of the transfer so aa to defeat the 
plaintiff in this suit. 

Appeal againsfi the judgment of the 
Honourable the Chief Justice in the exercise 
of the Oridinary Original Civil Jurisdiction of 
the High Court in 0. S. No. 766 of 1920. 

Mr. V, Varadaraja MudaUar, for the Appel- 
lant. 

Messrs. V. V. Srinivasa Aiyengn,r and A, 
Narasimha Chary a, for tlio Respondents. 

JUDGMENT. — This is a curious case 
which arises out of the rather complicated 
affairs of a man called Chockalinga Naicker, 
who was adjudicated insolvent in February 
1915. I have had occasion to go into the 
story at considerable length on another occa- 
sion and I need only, for the purposes of tho 
present case, recapitulate the circumstances 
very briefly. On the 2nd of September 1910, 
Chockalingam, purported to transfer the lands 
to Pachaimuthu Naicker for Rs. 2,000. On 
tho 27th of June 1912, Pachaimuthu in his 
turn transferred them to Ramaswami Naicker,, 
who is closely related in a double way to the 
insolvent Chockalingam for Rs. 3,000. On 
the 27th of June 1914, Ramaswami Naicker 
purported to transfer the lands to Alamelu 
Ammal for Rs. 4,550. In tho course of the in- 
solvency of Chockalingam, the Official Assignee 
challenged these alienations. He challeng- 
ed them as being not bona fide and as being 
without consideration, and the end of that was 
that I tried a proceeding in which the Official 
Assignee, as representing the estate of Chocka- 
lingam, sued Ramaswami Naicker and Alamelu 
Ammal jointly in order to get it declared that 
these transactions must be set aside for want 
of good faith and like considerations. In those 
proceedings Ramaswami Naicker and Alamelu 
had exactly the same interest, viz,, to resist 
contentions of the Official Assignee on 
points. They failed. It was held by 
\t the garnishee had not shown that 
)xe purchasers in good faith, and nn- 
ly used expressions .which indicated, 
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let US say, some suspicion as to whether the 
purchases were for valuable consideration. 
But, reading my own judgment, it seems to 
me to bo clear that 1 took very good care not 
to decide that point. It wont on appeal and 
my decision was confirmed by the late Chief 
Justice and Napier, J., and, no doubt, they did 
u se language which went a good deal further 
t ban mine with regard to the question of con- 
nideration or want of consideration. The 
present Chief Justice who decided this case on 
the Original Side, has indicated the view 
that, even if the Appellate Court must be 
taken to have expressed the opinion that there 
was no consideration in that case, having 
regard to the fact that they agreed with the 
finding on which I dismissed the suit, namely, 
that there was a lack of good faith, that 
was the real ground of decision and that 
the other ground was obiter dictum being a 
mere expression of opinion not necessary 
for the decision of the case. The suit which 
was tried by the Chief Justice arose in this way. 
That was a suit brought by Alamolu Ammal 
against the vendor Eamaswami Naicker 
and she said, “Here is this conveyance 
in my favour. I have been ousted by the 
action taken by the Official Assignee. You 
must indemnify me for the loss on my bar- 
gain and pay me damages based on the value of 
the land at the time that you failed to carry 
out yoUr undertaking as embodied in the coven- 
ant for quiet enjoyment which is part of the 
sale-deed.” To that the only answer that is 
vouchsafed is this — at least that is the only 
point pressed before us— that, because the 
Court in those proceedings had to try whether 
there was a valid transfer away from the estate 
of Ohockalingam and whether the lady Alamelu 
Ammal and Bamaswami Naicker, who were 
the garnishees who were resisting the attack 
in that case, were free from the charge of 
having in their bands property belonging to 
the insolvent's estate, it must be considered 
that the Court decided in that case that the 
transaction was a fraudulent one for all pur- 
poses and that their determination in those 
proceedings was binding in these proceedings 
against the twogarnishees. Hf is clear that, 
in certain circumstances, a judgment ma^ 
as res judicata as between two oo-defe 
when they litigate against one anothf 
sequently. That doctrine, while recof 
strictly oitcumioribed both by the 


and by the Indian Law, The locus elassicus 
is the judgment of Vioe-Ohanoellor Wigram 
in Cotiingham v. Earl of Shewsbury (1) where 
he says this: *Tf a plaintiff cannot get at his 
right without trying and deciding a case be- 
tween co-defendants, the Court will try and 
decide that case, and the oo-defendants will 
be bound. But if the relief given to the plaint- 
iff does not require or involve a decision of 
any case between co-defendants, the co-de- 
fendants will not be bound as between each 
other by any proceeding which may be 
necessary only to the decree the plaintiff 
obtains.” That principle was acted on 

and carried out in Bamasivamy lyar v. Po»- 
nuswami (2), a Letters Patent Appeal, where a 
Bench of three Judges, the present Chief Jus- 
tice, Oldfield, J., and myself, held that the 
principle was well established that there could 
be no estoppel created between co defendants 
so as to invoke the doctrine of res judicata 
unless there was a litis contestatis as between 
those defendants inter se. There is no tract of 
such a thing here and we must, therefore, hold 
that the judgment of the Appellate Court in 
the former Insolvency Petition No. 62 of 1915, 
does not so act in this case, and as the learn- 
ed Chief Justice points out, it may very well 
be that, even supposing that this lady was 
consciously intermeddling in these somewhat 
murky affairs of Ghockalingam, she had a con- 
veyance direct from Bamarwamy Naicker as 
a guarantee that, if anything went wrong with 
the estate of Chookalingam, he would stand 
to her in the position of an indemnifier. One 
must not forget that Bamaswamy Naicker 
was the son-in-law and brother-in-law of this 
Chookalingam. That seems to me to be quite 
sufficient to explain this transaction without 
any supposition at all that they must neces- 
sarily be engaged in a common fraud. Even if 
one has a suspicion of that kind, on the princi- 
ple of Prole V. Wiggins (2), which has been 
acted upon in this Court in Kamayya v, Ma- 
rm^yya (4), it would not be possible to act on it 
here ; because the plaintiff, having proved a 
conveyance containing a covenant for quiet 
enjoyment, the defendant could not be heard 

(1) (1848) 8 Hare 627; 67 E. B. 680. 

■'^Tnd.Oas. 76,);(1922)M. W. N. 626 ; 16 L, 

M. L. T. 870 (1922) H. I, B. (M) 462. 

) 8 Biog (N S.) 280; 8 Scott 601; 2 Hodges 

C. P. 2; 182 E. B. 898. 48 B. B. 621. 

1. Caa. 862; 82 M. L. J. 484. 
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to say: **That was all a shazn; that conveyanoe 
was not between me and her at all ; it was a 
fraulnlent transfer effected with intent to 
defeat the creditors of Chookalingam by put- 
ting my name as benamidarj* On the princi- 
ple that one AUegans suam tnipitudinem non 
est audiendus the defendant will not be al- 
lowed to set up that case. 

In my opinion, the learned Chief Justice 
came to the right conclusion in this case and 
this appeal must be dismissed with costs. 

RamcMin, J.:— I agree. 

V. N. V. Appeal dismissed, 

s. D. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 18 of 1923. 
December 1923. 

Present : — Sir Dawson Miller, Kt, K.C., 
Chief Justice, and Justice Sir 
B. K. Mullick, Kt. 

TILAKDHABI SINGH— Plaintiff- 
Appellant 

versus 

OHATURGUN BIND AND OTHERS— 
Defendants— Bespondents. 

Bengal Tenancy Act (VIlI oj 1886) s. i8, applica^ 
hility oJ^Mcrtgage by ocmpancy ^ewani—Kabuliyat 
in favour of Mortgagee ^Morigagot wlicthcr under- 
raiyat. 

An oooupanoy tenant executed a Zarpeehgi deed 
in respect of a portion of hia occupancy holding for 
a period of nine years in oonaideration of an advance 
in cash in favour of the plaintifi. The latter vraa^ to 
enter into possession and take the profits arising 
out of the cultivation of the land in lieu of interest 
on the iad.u. In the event of the principal sum not 
being paid ofl at the end of the term, the ssarpeshgidar 
was to remain in possession upon the oondition 
stipulated in the deed until repayment of the princi- 
pal in of any succeeding year.- The property 
was also hypothecated to secure re-payment of the 
principal sum advanced if the earpeshgidar 
be dir^posaessed. Two days later the mortgagor, 
outed a habuUyai in favour of the mortgagee w 
by he took the mortgaged land on lease f^ > 
of the mortgage at a certain rent. 


Heldt (1) that the earpeshg} was a mortgage and 
not a lease ; 

(2) that the zarx)6Bhgidar did not become a raiyai 
under the mortgagor ; 

(t3) that, consequently, the mortgagor did not be- 
come an aadot-raiijai under the mortgagee ; 

(0 that, therefore, section IS. of the Bengal Tenancy 
Act was not applicable to the case and the mortgagor 
was bound to pay the rent stipulated for in the kabu- 
HyaL 

Case law dhoussed, 

Mr. A, B, Mukharji, for Mr. B, N. Miiter, 
for the Appellant. 

Mr. Jaduhans Sahai, for the Eespondents. 

Dawson Miller, C, J, — This is an appeal 
on behalf of the 'plaintiff under the Letters 
Patent from a decision of Mr. Justice Boss 
reversing the decision of the District Judge 
and restoring that of the Munsif. 

The facts out of which the suit arises are 
as follows: — On the 16th January 1917, Bam 
Piyar Bind, the father and predecessor in, 
rest of the defendant, executed a sarpeshgi 
deed for a term of 9 years from 1321 F, over 
2 htghas 7 cottahs 12 dhurs of bis oooupanoy 
holding in favour of the plaintiff in consider- 
ation of an advance of Be 975. The plaintiff 
in lieu of interest on the loan was to enter 
into possession and take the pro6ts arising 
out of the cultivation of the land after paying 
the proprietor’s rent amounting to Bs. 16 odd. 
In the event of the principal sum not being 
paid off at the end of the term, the zarpeshgi* 
dar was to remain in possession upon the 
oondition stipulated in the deed until repay- 
ment of the principal in Jeth of any succeed- 
ing year. The property was also hypothecat- 
ed to secure re-payment of the principal 
sum advanced if the sarpeshgidar should 
be dispossessed. Two days later, Bam Piyar 
Bind executed a Jedbuliyat in favour of bis 
mortgagee. This document recites the pre- 
vious zarpeshgi transaction and states that 
the zarpeshgidar has been in possession of 
the property and as the mortgagor wished 
to keep the property under his own culti- 
vation paying the zarpeshgidar Bs. 75-7 0 
ally as rent the latter bad acceded 
nis request and granted him a 
* ‘ lease for 9 years from 1324 to 1333 F. 
ent named. The rent so arrived at 
assumed to include the Bs. 16 odd 
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payable to the landlord and interest amount- 
inji roughlytto Giper o’'jnt. on the principal sum 
advanced. In the year 1919 the rent was in 
arrears and Piyar Bind having died the plaint- 
iff instituted the present suit against his sons 
the defendants. 

The defendants challenged the genuineness 
ol tho kih III iy at and pleaded payment of a 
smaller rent amounting to Bs. 21-7-0 which 
they contended was all that was payable 
according to the Survey khatian. They fur- 
ther plead(3d that their father was an old man 
with a disordered brain and was incapable of 
understanding the terms of the kahuhyat The 
gonunineness of the sarpeshgi executed two 
days earlier was not challenged in the written 
statement. 

The Munsif rejected the plea of payment. 
He held that the only rent recoverable was 
that recorded in the Survey khaiian, namely, 
Bs. 24-7-0 and stated that ho thought the 
plaintiff had succeeded in gottingtiiokabuliifat 
executed but he had great doubt as to the 
genuineness of the transaccion. It appears 
that at the recent Eevisional Survey the 
Assistant Settlement Officer had entered the 
rent in the Becord of Bights as Bs. 27-7-0 
being of opinion that the plaintiff was the 
raiyat and Piyar Bind his mdar-raiyat and 
that, under section 48 of the Bengal Tenancy 
Act, the plaintiff could not recover from his 
raiyat more than 50 per cent, in excess 
of the rent payable by him to his superior 
landlord. 

The plaintiff appealed to the District Judge 
who considered that the Assistant Settlement 
Officer and the Munsif had proceeded upon an 
incorrect application of section 48 of the 
Bengal Tenancy Act and that Piyar Bind by 
executing the zarpeshgi did not lose his ori- 
ginal status of a raiyat. He accordingly varied 
the decree of the Trial Court and entered judg- 
ment for the plaintiff for the amount claimed 
with costs in both Courts. 

The defendants preferred a second appeal 
to the High Court which came before 
Mr. Justice Ross. The learned Judge was of 
opinion that the zarpushgi deed was both a 
lease and a mortgage and that the plainti^ ’ ’ 
this transaction hold directly under the - 
lord and not by way of sub-lease unde] 
raiyat and that Piyar Bind ceased 
raiyat as long as the lease was oui 


against him. He further considered that the 
kabuliyat did not create a lease of the raijati 
interest of the land in the original ray at but 
that he was an under-rayat of the plaintiff, 
and that section 48 of the Bengal Tenancy Act 
was applicable in the circumstances of the 
case. He accordingly set aside tlie decree of 
the District Judge with costs and restored that 
of the Munsif. 

From that decision the present appeal has 
been preferred under the Letters Patent by 
the plaintif. 

In my opinion the zarpeshgi was an instru- 
ment of mortgage and not a lease. The sum 
advanced was not paid by the z irpeshgidar as 
rent payable in advance for a certain period 
at the end of which the land was to be deli- 
vered up to the lessor. Tlie profits, after deduct- 
ing the proportionate amount of rent payable 
to the landlord, were to bo taken as interest 
on the principal sum and oven at the end of 
the term the zarpeshijidar was to remain in 
possession upon the same conditions until the 
principal sum should be re-paid ; and tlio pro- 
perty was hypothecated for re-payment of the 
loan in the event of tho zarpeshgidar boing 
dispossessed. I think it is well established 
that a mortgagee, which 1 consider tho 
zarpeshgidar was in this case, is not tho 
tenant of his mortgagor. In fact, in argument 
before us it was conceded that tho mortgagee 
is not a raiyat. It was contended, however, 
that Piyar Bind and consequently tho defend- 
ants were undor-raiyats within the meaning 
of the definition of that term in section 4 (3J 
of the Bengal Tenancy Act which defines 
undoT-raiyats as “ Tenants holding whether 
immediately or mediately under raiyats.** It 
was argued that Piyar Binii held if nob 
immediately at least mediately under himself 
as a raiyat and was, therefore, an undev-raiyat. 

1 am unable to accede to the view that a 
person who is a raiyat can also be his own 
uuder-raiyat, 1 agree with the view of the 
District Judge that tho mortgagor bv the 
zarpeshgi transaction never ceased bo be the 
rayat holding under the landlord and he can- 
not, in such circumstances, be said to be an 
undQT-raiyat holding indirectly under himself, 

^ further point was raised that Piyar Bind 

B found bo be incapable of understanding 

effe'*b of the kabuliyat. There is no definite 
? the Munsif upon this point and i the 
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matter doos not appear to liave been ur^jed in 
appeal before the District Judf^e a defence 
to the suit. Moreovei% the defendants having 
remained in possession of the land under the 
kabuliyat cannot now be heard to say that it 
was not a genuine transaction. In my opinion 
the appeal should be allowed, the decree of 
Boss, J. should be set aside and that of the 
District Judge restored. The appellants are 
entitled to their costs of this appeal and of 
the appeal before Mr. Justice Ross. 

Mullick, J. — On the 16th January 1917, 
Bam Peari Bind, the predecessor of the defend- 
ants, executed a sar'peshgi deed in respect of 
2 bighas 7 kathas 12 dliurs of kasht land in 
favour of the plainti ft for a consideration of 
Bs, 975. On the 18bh January of the same 
year Bam Poari executed a kabuhyat for the 
land in favour of the plaintiff reserving a rent 
of Bs. 75-5-0 per annum for a term of 9 years 
from 1324 to 1333 F. S. In 1919 the defend- 
ants defaulted in the payment of the reserved 
rent in respect of the year 1 325 and of part of 
the year 1326 and the plaintiff brought the 
present suit for recovery thereof. 

The Munsif decreed the suit at a rate of 
Bs. 24 7-0 per annum relying on a Record of 
Rights prepared under the Bengal Tenancy 
Act. 

On appeal the District Judge of Chapra set 
aside the decree of the Munsif and held that 
the defendants were not undiQr-raiyats and 
that, tber(3fore, section 48 of the Bengali Ten- 
ancy Act was not applicable to the case and 
he decreed the suit at the full rate claimed. 

There was a second appeal then to this 
Court and Mr. Justice Boss has reversed the 
decree of the District Judge and restored that 
of the Munsif. 

The present appeal is preferred under the 
Letters Patent against the judgment of 
Mr. Justice Boss. 

Now the first question is what was the 
otTect of the zarpeshgi deed of the 16bh Janu- 
ary 1917. If it was a lease and not a mort- 
gag(3, then tho plaintiff became ah undcr- 
raiyat of the first degree under Bam Peari 
Bind who in turn, by the kabuliyat of the 
18th January, became an mdev-raiyat of th 
second degree under the plaintiff. In tJ 


case section 48 of the Bengal Tenancy Act 
would operate to preclude the plaintiff from 
recovering from his nnder-raiyat more than 
50 per cent, in excess of the rent payable by 
him toll is superior landlord, that is to say, 
more than a total rent of Bs. 24-7-0 as re- 
corded by tho vSottlemont Officer. 

If, on the other hand, the zcvrpftshgi trans- 
action was not a lease but a mortgage thou 
the kabuliyat of ths 18th Jannuary 1917 
operated to create a raiyati tenancy and 
section 48 would have no application. 

The view taken by tho learned Judge of 
this Court is, that the transaction was both a 
lease and a mortgage. It seems to me that, 
even in that case, the transferee would be 
neither a raiyat nor an undex-raiyat, 

I am, however, of opinion that the document 
does not create any raiyati tenancy at all. 
The transfer in this case was for tho purpose 
of securing the payment of money advanced 
and was not consideration for a price paid. 
Tho sum of Bs. 97 5 did not represent either 
wholly or'in i)art an advance payment for the 
rent of the land. Tho deed recites that the 
transferee is to pay to the superior landlord 
the rental due from the raiyat which was a 
sum of Bs. 16 6-0 and that he was to pay 
himself the interest upon the mortgage- money 
out of the proceeds of the land, and it is very 
similar to a zarpeshgi deed which was the 
subject of Ram Khclawan Boy v. Samhhoo 
Boy (1). In that case the whole of the rent 
for a period of five years was to bo taken by 
the zarpeshgidars on account of the profits oi 
their zarpeshgi excepting one rupee which 
was to be paid yearly by them to the pro- 
prietors, (the grantors) and if the zarpeshgi 
money was not paid at the end of the five years 
the zarpeshgidars were to remain in posses- 
sion until payment. The decision was that 
tho deed did not create a raiyati tenancy. 

On the other hand, it was held in Bam- 
dhari Singh v. Machnzie (2), that where the 
raiyat was already previously in possession as 
a raiyat he does not divest himself of his right 
to acquire a right of occupancy in the land by 
taking a zarpeshgi lease of tho land. 

Again, in Damodar Naratn Chowdhry v. 

■■ W. N. 758. 

3. W. N. B5P 
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Dalgliesh (3), it was held that a sarpeshgi 
lease which merely provided for a part of the 
rent to be paid in advance, there being no 
stipulation for the payment of interest on the 
money so advanced, did not create the 
relationship of mortgagor and mortgagee. 

In the present case the contract was not 
merely for the cultivation of the land but 
also constituted a real and valid security to 
the transferee for the principal sum advanced 
by him and for the interest thereon and his 
possession was not merely that of a cultivator 
but of a creditor holding the land as security. 
In these circamstances, the transferee was a 
mortgagee and not a raiyat within the mean- 
ing of section 5, clause (3) of the Bengal 
Tenancy Act. It follows, therefore, that by 
executing the kahuhyat of the 18th January 
1917, Bam Peari Bind did not become a tenant 
holding immediately or mediately under a 
raiyaXy and section 48 of the Bengal Tenancy 
Act is not applicable. 

For the purposes of this case it is im- 
material whether the zarpeshgi and the 
IcahuUyat constituted one transaction or two 
separate transactions and Ghimman Lai v. 
Bahadur Singh (4), has no application to the 
present case. 

Nor does the decision in UUam Chandra 
Das V. Bajkrishna Dalai (5), on which the 
learned Judge of this Court relies assist the 
defendants. In this last mentioned case a 
proprietor executed a zarpeshgi mortgage in 
favour of the defendants who on the same day 
reosettled the land with the proprietor as 
tenants. The mortgagor having defaulted in 
payment of rent the mortgagee sued for it, 
obtained a decree and in execution purchased 
the equity of redemption and took possession 
of the property. The plaintiffs alleged that 
they were purchasers of the equity of re- 
demption from the mortgagors and hied a suit 
for redemption. The principal point decided 
in that case by a Full Bench was that the sale 
was not void but voidable and that, although 
the mortgagee bad purchased the equity of 
redemption in contravention of the terms of 

(‘3) 9 lad. Cas. 913 ; 16 C. W. N. 315 , 9 M. L. T. 
361; 8 A. L. 3. 141 ; 13 C. L. J. 512; 13 Bom. L. B. 3.)6; 
98 G. d82 ; (1911) 2 M. W. K. 182 ; 38 1. A. 65. (l.V" \ 

(1) 23 A. 838; A, W. N. (1901) 95. 

(5) 55 Ind. Gas. 157; 47 G. 377; 24 0. V; 

0. U J. 98. 


section 99 of the Transfer of Property Act, the 
sale was not a nullity and must be duly avoid- 
ed and that the plaintiffs were not entitled to 
redeem so long as it subsisted. One of the 
points in the case was whether the sale was 
held in execution of a rent-decree or whether 
it was merely a sale in execution of a decree 
for arrears of interest upon the mortgage- 
money. Mr. Justice Chattel ea, in the course 
of his judgment, observed that by executing 
the kabuliyat in favour of the martgagee the 
mortgagor had become the tenant of the mort- 
gagee within the meaning of the Bengal Ten- 
ancy Act. If I may say so, the facts found in 
that case entirely supported this view and the 
mortgagor became a raiyat by reason of the 
terms of section 5 of the Bengal Tenancy Act, 
when read together with the definition of pro- 
prietor in the Act which includes a trustee. 
But a mortgagee from an occupancy raiyat is 
not in any sense a raiyat or under-raiyat and 
a sub-tonant under him cannot be an under- 
raiyat, 

A point was taken in the Trial Court that 
there had been no intelligent execution of the 
kabuliyat by Bam Peari Bind. This defence 
does not appear to have been repeated before 
the District Judge and the point is no longer 
open. 

The result is that the judgment of Mr. 
Justice Boss must bo set aside and that of the 
District Judge restored. The appellant will 
be entitled to his costs in this Court. 

z. K. Appeal allowed. 


LAHORE HIGH COURT. 

Fikst Civil Appeal No. 2600 of 1921. 
January 16, 1924. 

Present : — Mr. Justice Broadway, and 
Mr. Justice Zafar Ali. 

8H1B DEO SINGH, minob through 
SABDAB 3ANGAT SINGH 
—Plaintiff —Appellant 
versus 

UTTAM SINGH and others— Defbnd- 
ants—Bespondknts. 

Cu$twi^Aitaohni(nif whether affacts reversioner*^ 
Hlaraiiont fvrt maintamabiitty o/ 
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The mere afctaolimeut of aaoo^tral propacfcy ia exe- 
eution of a decree doa^ not ic way iaj'iriou^ly 
affect the iatere^t^ of a rever.^oner, and he oanaob, 
therefore^ sue for a declaration tViat the attachment 
flhall not affect hia rever-^ionary rights. 

Firflti Appeal from the decree of the Subor- 
dinato Judge, Isfc Class, Amritsar, dated 
the 31st May 1921, dismissing the plaintiffs’ 
suit. 

Lala Amar Nath Chopra, for the Appellant. 

Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT. — Certain property belong- 
ing to one Sardar Jhanda Singh was attached 
in the execution of a money decree against 
the said Sardar. Thereupon his minor son, 
Sardar Shib Dev Singh, instituted a suit ask- 
ing for a declaration to the effect that the prop- 
erty in question was not liable to attach- 
ment and sale in execution of the said decree 
inasmuch as under Customary Law he was a 
reversioner and that alienations could not be 
effected of ancestral property, such as this, 
except for the benefft of the family and legal 
necessity. This suit was based on the cus- 
tomary rights of reversioners and it was 
alleged that an objection under O. XX.1, r, *^^8, 
Civil Procedure Code, to the attachment and 
sale had been made but dismissed. The Trial 
Court framed four issues but decided the 
case on the fourth, which is to the following 
effect : — 

“ Is the suit not entortainable according 
to law or custom ?” 

He held that the suit was premature. 

The minor plaintiff has come up to this 
Court in appeal through Mr. A. N. Chopra, 
and we have heard Mr. Bhagat for the respon- 
dents. 

It appears to us that the appeal must fail. 
The reversioner’s interest is only a contingent 
one and the mere attachment does not in any 
way affect injuriously his reversionary rights. 
It has been urged that, inasmuch as the appel- 
lant’s objections were rejected under r. 63 of 
O. XXI, the decision must be regarded as 
6nal unless set aside by a suit. Even assum- 
ing that this view be correct, and that it be 
finally held that the reversioner cannot object 
to the attachment of the property, there would 
be nothing, as far as we can see, to prevent 
he appellant from taking such action as i's 


necessary to safeguard any reversionary 
rights he may have in the property token the 
property is sold. 

We, therefore, dismiss the appeal with costs, 

Z. K. Appeal dismissed, 

MADRAS HIGH COURT. 

Second Civil Appeal No, 767 op 1922, 
January 29, 1924. 

Present : — Mr. Justice Spencer, Acting Chief 
Justice, and Mr. Justice Kumaraswamy 
Sastriar. 

8BNGODA GODNDAN— Dependant- 
Appellant 

versus 

MUTHU GOUNDAN Minob by next 
FRIEND, KOMABAVBLU GOUNDAN AND 
OTHERS— Plaintiff and Defendants - 
Respondents. 

Htiidu Law— ‘Joint family ^Partition-^Separaiion 
of some effect of ‘—Division inter se^Two no- 

parcemrs joining in partition suit, effect of^^ Qttar^ 
dian of minor co- parceners, whether can effect severance 
inter se. 

Where a partition taken place under a decree of Court, 
the effeot of the decree on the remaining oo.paroenern 
munt be determined by the terjn^ of the decree or by 
the ncope of the suit. 

Palaniammal v. Muthuvenkatachala Maniagatt 
43 Ind. Caa. 833 ; 33 M. L. J, 759, followed. 

The mere fact that two oo-paroenera combine to aak 
for a partition doe ^ not indicate an intention on their 
part to become divided inter se, 

Balakrishna Mudaliar v Raju Mudaliaft 27 I, C. 
736, 16 M. L. T. 610 ; (1)16) M. W. N. 17, di.asentad 
from. 

A guardian of two undivided minora haa no power 
to divide their statua ao aa to make them loae their 
righta of aurvivorahip %nier se. 

Where two minor brothera by their next friend sued 
their father for partition of their 2/3rda ahace in the 
family property and the decree gave them an undivid- 
ed 2/3rda ahare ; 

' Held, 'Ahat the plaintiffa remained undivided 
inter se and on the death of one hia intereat surviv- 
ed to the other. 
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Second appeal against the decree© of the 
District Court of Salem, in A. S. No. 45 of 
1921, preferred agaist the rleoree of the Court 
of the District Munsif of Namakkal, in O, S. 
No. 1269 of 1918. 

Mr. T. M. KrishnaRzoaviy Ay\tar, for the 
Appellant : -In this case two Hindu sons sued 
their father for parfcition and obtained a 
decree. The question for decision is whether 
the plaintiff s brothers wore not divided inter se. 
It has now been definitely held by the recent 
decision of the Judicial Committee of the 
Privy Council in Jat^i v. Banwari La! (1), 
that where one member of a joint family se- 
parates there is no jointness amongst the rest. 
An agreement to remain united or to be re- 
united has to be proved as a question of fact, 
thus sotting at rest the interpretation of the 
passages in the two early decisions of the Privy 
Council in Ba^ahux v. liukhinahn (2). and 
Balkrishen Dan v. Bam Ndram SaJiii (3), Bee 
also Balakriskna, Mudaliar v. Baju Mudaliar 
(4), where their Lordships Sadasiva Aiyar and 
Napier, JJ., hold that the separation of one 
member prima fo<iie effects a separation 
amongst other members. 

In this view, the decision of this Court in 
Palaniammal v. Muthuvenkatchala Maniagar 
(6), has to be restricted to the facts of that 
Case. 

Further, the reported decisions to the 
contrary view are all cases of one 
member separating, the question arising 
of separation or jointnoss amongst the 
rest, but the question has not arisen of divi- 
sion amongst the separating members them- 
selves. The presumption of division enunciat- 
ed by the Privy Council is particularly applic- 
able. In the present case the separating mem 
hers are minors and if the presumption is one 
of division there can be no reunion or agree- 

(1) 74 Ind. Caa. 467 : 45 M L. J 655 ; 21 A. L. J 
5S2 ; (1926) A. I. R. (I\ 0.) 136 ; 18 L, W. 278 
(1928) M. W. N. 687 : 25 Bom. L R. 1256 ; 4 L. 850- 

(2) 30 0. 725 (P. 0 ) 80 1. A- 180 ; 7 0. W N. 642 . 
5 Bom. L. R. 469 ; 8 Bar. P. 0. J. 470. 

(a) 80 0 738 (P. 0.) 5 Bom. L. B. 461 ; 80 I. A. 
139 ; 7 0. W, N. 578 ; ft Bar. P C. J. 489. 

(4) 27 Ind. Caa. 736 ; 16 M. L. T. 610 ; (1915) M. 
W. N. 17. 

(5) 43 Ind. Oas. 883.; 83 M. L. J. 759. 


ment to live joint: see Balalnix v. Bukhma- 
hai (2). 

Again, under the Hindu Law it is in- 
ooncoivable, except in tiio case of a 
father, that two persons can bring a 
suit for partition against another, them- 
selves being joint. The right to partition 
is a personal right and has been hold to 
he intransforahlo. Bo it has been held that a 
suit by an alienee of a co-parcener’s share for 
partition is not strictly a suit for partition in 
the technical sense in which the word is used 
in the Mitakshara. 

A suit for partition in the technical sense 
can be brought only by an undivided member 
of the family. The right to it is personal and 
not transferable. Aiyyann Venkatnramyya 
V. Aiijyaijiiri Bamayya, (6). The individual and 
personal right to partition cannot bo presumed 
to have, been collectively and jointly used. It 
was merely accidental that one suit was 
brought by the two brothers instead of two. 
Tlie brothers were clearly divided in status. 

Mr. 1'. iV. Venhitavaradachari^ for 
the Respondents : — When one member 
of a joint family separates, there 
is no presumption that the rest are 
joint or divided. The question is really 
one of fact. The Privy Council case in 
Jatti Bam v. Banwari Lai (1), is and purports 
to be a decision on the facts of the case. So 
are the three early decisions of the Privy 
Council in Balahax v. BukhmaJim (2j, Bala- 
krishe7t Das v. Bam Noram Sahu{2), Bam 
Per shad Singh v. Lakh pa ti Koer (7). The 
decision in Bangasami Naidu v. Simdararajalu 
Naidu, (8j is exactly in point. The question of 
partition is one of intention and cannot bo 
decided on mere presumptions of law. Also 
the case in Palaniammal v. Muthuvenkata- 
chala Maniagar (5). These decisions have been 
followed in a long series of decisions here in 
Madras and elsewhere and the Privy Council 
decision in Jali v. Banioari Lai (l), has 
far from changed the law. It has merely em- 
phasised the position that the question is one 
of fact. 

Further, the plaintiffs here were minors 
and a division mter se amongst them cannot 

(6) 25 M. 690. at. p. 717. 

(7) 80 C. 281 IP. C.) so L A 1; 7 0. W. N. 162 ; 
5 Bern. L. B. 108 ; a Bar. V, C. 3 ?80. 

(8) 85 Ind. Gas. 52 ; 84. U L. J. 172. 



vou 78] 


INDIAN OASES 


929 


SENGODA GOUNDAN V. MUTHU GOUNDAN 

be prenumed without the matter having been 
brought to the notice of the Court at the time 
of the division. It is beyond the powers of 
the guardian to effect a separation between 
the two minors. The Court has to consider 
and exercise its discretion in allowing a parti- 
tion. The Privy Council decision in Bam 
Bras d Singh v. Lakhpati Kotr (7), at 9 and 
10, is clear authority for the position that 
two oo-parconers may sue for partition against 
the rest of the family and ycit remain undivid- 
ed. It is submitted the finding of fact of the 
Courts below that the brothers were joint is 
not open to any legal objections. 

JUDGMENT. 

The Acting Chief Justice: —This suit is 
for partition and the question argued before us 
relates to the plaintiff’s claim to succeed to 
the share of his deceased minor brother 
by right of survivorship. There was a pre- 
vious suit by the plaintiff and his brother, 
both being minors represented by next friend, 
for partition, which ended in a compromise 
decree, Ex. A, dated 24th Novemor 1915. It 
has been argued before us that, when two 
persons ask for a partition, it should be im- 
plied that they intend to get divided from each 
other as well as from the joint family to which 
they belong. Nothing can be gathered from 
the fact that in the former suit the minor 
plaintiffs combined to ask for a partition as to 
their intention to become divided inter se. 
The right to obtain a partition, though person- 
al, happened to be common to both the 
plaintiffs and common questions of law and 
fact arose out of there suing. The mere fact 
that there was one trial and one decree in the 
former suit was a consequence of procedure 
applicable to persons suing under the same 
cause of action rather than conduct showing 
an intention to become separated znter se. 

In Musammat Jatii v. Banwari Lai (l), 
the Privy Council quoted a former decision by 
that body, BaJahux v. Eukmabai (2), in 
which Lord Davey remarked that there was 
no presumption when a co-parcener separates 
from others that the latter remained united. 
The agreement to remain united must bo prov- 
ed like any other fact. The Privy Council 
did not say that there was no presumption in 
such a case that the other co-parceners be- 
came divided, as it was not necessary to do so 
I 0-117 


for that decision. But it seems to me that 
such is the case. In Bangaswami Naidu v. 
Sundararajalu Naidu (8), it was held that the 
separation of one member of a co parcenary 
was not necessarily a separation of the re- 
maining mt'mbers, and in Palaniammal v, 
Muihavenkatacfiala Mama<jar (6), Sir John 
Wallis, C. J., and my learned brother held 
that, if a partition takes place under a decree 
of Court, the effect of the decree on the re- 
maining co-parceners must bo determined by 
the terms of decree or by the scope of the suit. 
I think that i^adasiva Aiyar, J., went too far in 
Balakrishna Mudaliar v. Baju Mudaliar (4), 
in observing that there was a presumption 
that, when one of several co-paroeners has be- 
come divided, the others also have become 
divided in status. The Privy Council decisions 
to which he referred do not support such a 
proposition. 

If the effect of the former decree is to be de- 
termined by terms of it, we find from Ex. A that 
in tlie former suit both the plaintiff and his bro- 
ther had the same next friend to represent 
them and the decree speaks of their two-thirds 
share, not of tboir properties as two shares, 
each representing one-third of the whole. 
There was no order that their two-thirds share 
should be divided into separate shares and no 
authority has been shown for a guardian of two 
undivided minors dividing their status so as to 
make them lose their rights of survivorship to 
each other. The District Judge observes that 
the plaintiff and his brother did not sue for 
division inter se and that the decree does not 
divide their shares, and he formed a conclusion 
from their conduct that they remained undi- 
vided, agreeing with the first Court on that 
point. I see no reason to interfere with that 
finding on any point of law. I would, therefore, 
confirm the decree of the lower Appellate 
Court, and, as the other grounds of second ap- 
peal are untenable and have not been seriously 
pressed, this second appeal must be dismissed 
with costs. 

The memorandum of objections which re- 
lates to mesne profits anterior to the date of 
the institution of the suit, is dismissed with 
costs. 

Kumaraswami Sastri, J. — I agree with 
my Lord. I think there is no authority for 
holding that, where two members of a joint 
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family sue for partition, it neccfisarily divides 
inter se. The observations of the Privy Coun- 
cil in Balabitx v. Bukmabai (2), and the deci- 
sions of this Court in Bangaswami Naidu v. 
Sundararajalu HJaidih (8) and Palaniammal v. 
MutJiuvGfikatachala Mnniagar (5), are clearly 
aj»ain0b that contention. 

V. N. V. Appeal dismissed^ 

Z. K. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 61 of 1920. 

February 1, 1921. 

present : —Mr. Raymond, A. J. C., and 
Mr. Kennedy, A. .1. C. 

PIBIMAL AND ANOTHEB--PLAINnFFS— 
Appellants 

versus 

Mt SANGHAR and others-— Defendants 
—Respondents. 

Civil Procedure Code {Act V of 1908) 8, ^I'^Execu- 
tionof decree-^Decree-holder purchaser^ wMhcr party 
to suit— ^Possession, delivery of Separate svit, whether 
lies, 

A deoree-holder by becoming a purchaser at a 
Court-sale does uot cease to be a p irfcy to tbe suit 
within tho meaning oi section 47 ot the Civil Proco- 
duro Code and proceedings for delivery of possession 
of property purchased by tbe deoroe-holder are pro- 
ceedings in execution of the decree and fall within 
the scope of section 47 and a separate suit for the 
purpose is barred under that section. 

Sadashiv Mahadu v. Narayan Vithal, 11 Ind. Cas. 
0B7; B. 452; 13 Bom L. B. 661; Madhusandas v. 
Qobinda Pria, 27 C. ‘31; 4 C. W. N. 417; 14 Ind. Deo. 
(N, S.) 23; Shoo Narain v. Nur Mahomed, 30 A. 72; 5 
A. h. J. 20. A. W. N. (DOS) 12; Abdul Oani v. Raja 
Bam, 35 Ind. Cas. 468; 20 C. W. N. 82‘J; 1 P. L. J. 232; 
3P. L. W. 62 (F. B ); Proaunno Kumar Sanyal v. 
Kalidas Sanyal, 10 0. 6B3; 10 I. A. 16G; 6 Sar. C. J. 
20 J; 0 lud. Dec. (N. S.) 808 (P. C.), followed. Coba 
Nathu V. Sahhara Topi, 50 Ind. Cas, 366; 44 B. 977; 22 
Bom. L.‘B. 1104, distinguished. 

Bhagwanii v. Bantvari Lai, 1 Ind. Cas. 416; 6 M. L. 
J. 185; 31 A. 82; 6 A. L. J. 71 (F. B.), uot followed. 

Bapuohand v. Mugitrap, 22 B. ‘340; 11 Ind. Deo. 
(N. S.) 800, relied upon. 


Appeal against the judgment and decree of 
the First Class Sub-Judge, Hyderabad (Sind), 
dated 9th August 1920. 

Mr. Kimatrai Bhojraj, for the Appellants. 

Mr. Gopaldas Jhamatmal, for the Respond- 
ents. 

JUDGMENT. — The point involved in 
this appeal is whether a decree -holder by be- 
coming the purchaser of the property of the 
judgment-debtor in execution of his decree 
ceases to bo a party to the suit in which the 
decree was passed. 

Some agricultural lands, consisting of six- 
teen Survey Nos., were purchased in execution 
of a mortgage-decree at a Court-sale by the 
deoroo-holdor. With regard to ten of them 
after tbe purchase bo obtained possession 
through the Revenue authorities, in respect of 
the remaining six however, though he obtained 
the sale certificate, yet it has been found, not- 
withstanding his allegation to the contrary, 
that he never obtained possession of them. 
The suit out of which this appeal arises was 
for possession of all the sixteen Survey Nos. 
on tho allegation that plaintiff had been dis- 
possessed of them. The 1st Class Sub-Judge 
of Hyderabad decreed possession of the ten 
Survey Nos. but held the suit barred in res- 
pect of tho remaining six as he was of opinion 
that the remedy of the plaintiff was not by a 
suit but in execution proceedings. Plaintiffs’ 
appeal against this findings. 

Wo are in entire agreement with the view 
of the lower Court that the appellant had 
never obtained possession of these six Survey 
Nos. and bis evidence that he had is dearly 
unreliable. 

The point now before us is whether tho suit 
in respect of these six Survey Nos. is barred by 
section 47, Civil Procedure Code. 

In arriving at the conclusion that it did, the 
lower Court was mainly guided by the judg- 
ment in the case reported in Sadhashiv 
Mahadu v. Narayan Vithal (1), the facts of 
which are identical with the present case. It 
was held that a decree-holder by becoming a 
purchaser at a Court-sale did not cease to be a 
party to the suit within the meaning of sec- 
tion ilt Civil Procedure Code, and that pro- 

(1) 11 lal. Oas. 937; BS B. i52; 13 Bom. Ii. H. 661 
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oeedings for delivery of possession of property 
purchased by the decree holder were proceed- 
ings in execution of the decree and fell within 
the scope of section 47, Civil Procedure Code. 

Mr. Kimatrai, for the appellants pointed out 
to us that that the judgment in the case citod 
had been doubted in Ooba Nathu v. Sakhara 
Tepi (2). No doubt, in this case Maoleod, C. J., 
did express himself as follows: “ For myself I 
feel inclined to doubt the decision in Sadashiv 
Mahadii v. Narayan Vithal (i)”. The 
two cases are, however, entirely distinguish- 
able. For there was another party claim- 
ing the property purchased who was not a 
party to the original suit and plaintiff would 
have to proceed in execution proceedings 
against one defendant and file a suit against 
the other. 

In Madhiisiidan Das v. Oohinda Pria (3) it 
was held that a decree-holder was none the 
less a party to the suit because he happens to 
be an auction-purchaser. In this case there 
was, on the one side, the plaintiff who was both 
the decree-holder and the auction-purchaser, 
and, on the other side, the representatives of 
tho judgment-debtor, and it was observed that 
proceedings for delivery of possession were pro- 
ceedings in execution of the decree. 

In Shoo Narain v. Nur Mahomed (4), it was 
held that where the decree-holder himself 
purchased property at auction sale held in 
execution of his own decree but fails to obtain 
possession, his remedy is by application under 
section 244, Civil Procedure Code, and he cannot 
bring a separate suit for possession. This 
judgment was, however, overruled by a Full 
Bench of tho same Court in Bhagwaii v. Ban- 
wari Lai (5), where it was held that section 244 
was not a bar to such a suit. 

In Abdul Qani v. Baja Bam (6), the judg- 
ment was of a Full Bench of the Patna 
High Court, tho Court was of the opinion that 
they should not, without strong reasons, differ 
from tho series of decisions of the Calcutta 

(2) 59 Ind. Oas. 866 ; 44 B. 977 ; 22 Bom. Ii. B. 

1101 . 

(3) 27 C. 84; 4 0. W. M. 417 ; 14 Ind: Deo. (N. S.). 
28. 

(4) 80 A. 72; 5 A. L. J. 20; A. W. N. (1908) 12. 

(6) 1 Ind. Ofta. 416 1}\ B. ; 6 M. L. T. 186; 31 A. 82; 

6 A. L. J. 71. 

(6) 86 Ind Caa. 468; 20 0. W. N. B29; 1 P. L. J. 
232; 8 P. L. W. 62 (F.B.). 


High Court that a suit such as the one above 
described was barredby section 214, Civil Pro- 
cedure Code. 

There is no doubt as to tho variance of 
opinion in different High Courts as to whe- 
ther section 47 of the present Code, corres- 
ponding with section 244 of the Code of 1882, 
operates so as to bar a suit for recovery of 
possession in the oircumstanoos mentioned. 

Tho point seems not yet decided by our 
High Court. 

In Promnm Kumar Saugal v. Ka, lidos 
Sanyal (7), the Privy Council observed as 
follows : “ It is of the' utmost importance 

that all objections to excoubion-salos should 
bo disposed of as cheaply and as speedily as 
possible. Their Lordships are glad to find 
that Courts in India have not placed any 
narrow construction on the language of sec- 
tion 244. Appellant was the decree-liolder and 
he purchased the property in execution of his 
decree. The decree could not be deemed 
satisfied till he obtained possession of the prop- 
erty purchased by him. The circumstance 
that he became an auction-purchaser did not 
render him the less a decree-holder and the 
question of recovering possession was one that 
relates to the satisfaction of his decree and, 
therefore, fell within the purview of section 47, 
Civil Procedure Code. There is no complete 
satisfaction of the decree till possession is 
obtained and although the decree-holder by 
virtue of his purchase may be clothed in a new 
garb, yet ho still remains a decroo-bolder till bis 
decree is satisfied and, therefore, still a party 
to the suit. As observed in Sadashiv v. Nara- 
yan Vithal (1), above referred to, proceedings 
in execution so far as the decree-holder is con- 
cerned are not completed untilthe decree-holder 
obtains the benefit of the sale held in execution 
of the decree. In the present case the decree- 
holder bad not obtained possession and the 
question between him and tho other parties to 
this suit related to execution, discharge or satis- 
faction of his decree, and those questions could 
only be determined by the Court executing his 
decree and a separate suit was barred. In Bapu- 
chand v. Mugittra (8) it was observed in tho 

(7) 19 0. 689 , 19 1. A. ICG; 6 Bar P. 0. J. 209 ; 9 
Ind. Deo. (N. B ) 8 )8 (P. 0.). 

(8) 22 B. 340; 11 Ind. Doo. (N. B ) 809. 
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3 udf^m 0 nt by Farran, C. J., following the viows 
of the Allahabad and Madras High Courts, 
that even when money is paid into a Court 
in ezecution of a decree, still the decree is 
not fully completed till the payment has been 
actually made to the judgment-creditor or 
some one on bis own account, and on the 
same principle the execution of the decree can- 
not be deemed complete until the decree- 
holder had obtained possession of property 
purchased by him at the auction sale. 

In our opinion, therefore, the decree-holder 
does not lose his character as a party to the 
suit merely because he is the auction-purchas- 
er, and the question as to the delivery of 
possession to him of the property purchas- 
ed was a question relating to the execution, 
discharge and satisfaction of his decree and 
the suit was, therefore, barred. The appeal 
fails and is dismissed with costs. 

P. B. A. Appeal dismissed. 


LAHORE. HIGH COURT. 

Second Civil Appeal No. 2526 of 1920. 

November 19, 1923. 

Present ; — Mr. Justice Abdul Raoof and 
Mr, Justice Campbell. 

Mnsammat TABI — Plaintiff — 
Appellant 

SAUDAGAR SINGH— Defendant- 
Respondent. 

Ciisto^n^Persmal law, when to be appliod^Cmrt, 
duty qf— Biwaj-i-am, entry in, value of ^Mother, whfi 
iher includes grand'Viothcr—Succcssion^Vnclc v. 
grand-moiherSilch Jats of Lahore Ihstriet. 

Among parties generally following Customary l^aw 
it is permissible to fall back as a lust resort on their 
personal law for the decidon ol a ponib on which jio 
dehnile rule of custom applicable can bo found. 'I he 
function oi a Court in matters of disputed custom, is 
to discover the actual practice and to give effect to 
it. 

Dayaravi v. Sohal Singh, JIO I’, u. PJOB; ill P. L. 
B. 1007 ; U 1’. W. R. 1007, oxpliiiuQd. 


The Tiuriaj4‘am,o\on when unsupported by instan- 
ces, is an important piece of evidenoe-in support of the 
cu'stoin which it records to which serious regard must 
bo paid. 

The word ‘mother* in a riwaj-i-am must be presumed 
to carry its plain literal meaning, in default of any 
evidence that it was intended to mean or include 
somebody else. A grandmother cannot, therefore, be 
included within the word mother used in a riwayi- 
am. 

Among Sikh Jats of the Lahore District a paternal 
uncle is to be preferred to tho grandmother. 

Second appeal from the decree of tho Addi- 
tional District tludgo, Lahore, dated the 6th 
August 1920, affirming that of the Senior 
Sul)ordinate Judge, Lahore, dated the 31st 
March 1920, and dismissing plaintiff’s suit. 

Mr. Aziz Ahmad, for the Appellant. 

Mr. Nanjlc Ghand, for Bakhshi Teh Ghand 
and Lala Shauhat liai, for the Respondent. 

JUDGMENT. — This judgment will dis- 
pose of Second Appeals Nos. 2526 and 2631 of 
1920, the question for decision in each being 
the same. That question is, as stated in the 
Certificate given by the lower Appellate Court 
under section 41 (3) of the Punjab Courts’ Act, 
that of the respective right of a Sikh grand- 
mother and a petornal uncle %nter se and of 
the interpretation and scope of the word 
‘mother’ as given under answer No. 66 of 
Bolster’s Customary Law of the Lahore Dis- 
trict. 

The following pedigree table elucidates the 
cafts 

Mi. Tab-iFtttteb Mt. Bhagan 

(appellaub) Bingh | 

I T I 

Hatha Singh Saudagar Dbana Singh 

i Singh d. a. p. 

Tara Singh (respondent), 
d B. p. 

Dhana Singh died first of the sons of Fatteh 
Singh and his estate was inherited in equal 
shares by Saudagar Singh and Natha Singh, 
Natba Singh died and was succeeded by Tara 
Singh. AVhon Tara Singh died his land was 
mutated half in favour of Saudagar Singh and 
half ill favour of his grandmother Musammat 
Tabi ))y an amicable arrangement. Subse- 
quently, each of those persons brought a suit 
for a declaration that lie and she were sole heirs 
of Tara Singh. Saudagar Singh succeeded in 
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both suits in one of which he was plaintiff and 
in the other defendant. Musammat Tahi 
appealed unsuccessfully to the District Judge 
and she has now conao on second appeal to 
this Court in each case with a oertitioate in 
the ternas noted above. 

In the Trial Court 12 witnesses wore pro- 
duced by Musammat Tabi in whoso opinion 
the grandmother is a preferential heir to an 
uncle, while 17 witnesses for Saudagar Singh 
deposed that a grandmother is no heii at all 
in the presence of an uncle. No concrete in- 
stance was quoted by either set of witnesses 
and this evidence is valueless, 

The only other evidence is the riivaj-i-am 
the terms of which are embodied in paragraph 
66 of Bolster's Customary Law of the Lahore 
District. It is there declared that when a 
man dies without lineal descendants, widow 
or daughters, bis property devolves on the 
foilwing in order : — 

1. Father ; 

2. Mother ; 

3. Brothers or their male descendants 
through males ; 

4. Paternal uncles of their descendants ; 

5. Other collaterals ; 

6. The village community. 

This is stated to be the answer of all tribes, 
but no instances of succession are quoted in 
the record. 

Two contentions are advanced on ijebalf of 
Musammat Tabi before us and they are mutu- 
ally contradictory. The first, is that in the 
riwaj4-am the word ‘mother’ must be hold 
to include grandmother so that the grand- 
mother stands as regards succession on an 
equal footing with the mother. The second 
is that, since no definite rule of custom applic- 
able to the question before the Court can be 
found, recourse must be had to Hindu Law for 
a rule and under Hindu Law the grandmother 
Is preferred to the uncle. 

This second argument is based on 110 P, 
E., 1906 but it has no force. What the Full 
Bench ruled in that* case was that, among 
parties generally following Customary Law 
it is permissible to fall ))ack as last resort 
on their personal law for the decision of a 
point on which no definite rule of custom ap- 
plicable can 1)0 found. In the present instance 
there is no gap which cannot be filled otlier- 
wis© than by a resort to Hindu Law, The 


rnonj4-ayn, oven wlien unsupported by ins- 
tances, Las boon ruled by the Privy Council 
to bo an important pioco of evidence to 
which serious regard is to bo paid and 
hero, wo have tlio riioaj-i-am which dcs- 
crib(‘S the uiiolo as an heir and does not 
mention the graiulinotlK'r at alb There is 
thus a piece of ovldonoe. that, under custom, 
the undo is an heir and the /u'andmothor is 
not. If the contest were bebwoon two such 
persons as the sister's hushaiul and the 
mother’s brother and iftliei'O wore no evidonco 
on the record except tb(^ pmsent rkiJftj-i emit 
then it might bo said that there was a gap 
which could not bo filled except by a rofcrouce 
to personal law, and this is manifestly what 
the learned Judgiis meant who (Udivorod Daya 
Barn V. ^ohd (1). 

On tlio first point the argamonb addressod 
to us amounts to a claim that the word 
‘mother’ should induclo graudmotlior because 
it ought to do BO and because a grandmother 
is an heir under Hindu Law and thus there 
would bo nothing strange in her being an 
heir under Punjab Agricultural custom. Under 
Hindu Law, however, a grandmotliur does not 
stand on the samo looting as a moblior and 
although she comes beloro a father s Ijrotlior 
she comes after a brother ami bis descendants 
to whom the mother is preiesrred under the 
rule 01 custom enunciated in the riwaj-i-aiu. It 
is easy to tbcoj’ize and bo speculate as to what 
the rules of custom should be but the func- 
tion of a Court, in matters of disputed custom, 
is to discover the actual iiractico and to give 
effect to it. Here not a single iusbanco is dis- 
coverable of inheritance by a grandmother in 
proforeuce to an undo, and the nwaj-i-am 
declares the uncle to ho an heir and omits all 
mention of the grandmother. The word 
‘mother’ in the niodj-t'am must be presumed 
to carry its plain literal meaning in default of 
any oviilonco that it was intended bo mean 
something else. Bricks cannot bo made with- 
out straw, and tboro is no material except the 
words tiicmseHos of paragraph 66 of llolsbor's 
Customary Law which enable us to interpret 
it or explain its scope. 

Both appeals, therefore, fail and arc dis- 
missed with costs. 

z. K. Appeals dismissed. 

(1) 110 0. u. l‘J06 ; 31 I'. L li. 1U07; 63 i‘. VY. H. 
1307. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 702 op 1922. 

January 6, 1924. 

Present : —Mr. Justioe Stuart and Mr. Justice 
Mukerji. 

Lala KEDAR NATH— Plaintiff- 
Appellant 
versus 

SHANKER LAL and othees— Dependants 
—Respondents. 

Wrans/er oj Property Act {IV oj 1882) ss. lOi, 
107— Leos«, tfl/iat u—Hcgidcred Kabuliyal, whi'lluir 
crcaU'8 icnaiicij. 

A lonise is a trausior oi proxiorfcy and can be made 
only by tlio transferor and not by the transferee. ^J’he 
transfer can only be made by the volition of the 
transferor, but in the case of a lease for a term exceed- 
ing one year the transfer does not become efloctive 
until a registered iustruinont comes into being ; the 
instrument must, however, be o flee tod by tho trans- 
feror. 

Therefore, a registered kahuliyat executed by the 
person oocupying the jiremi-^os and aocex>ted b} the 
person owning the x^remisos is not suiliciontto bestow a 
title upon the person occupying the promi.ses and can 
in no way be considered a lease as dolined in section 
105 of the Transfer of I'roperty Act. 

Case-law discussed. 

Second Appeal from the decree of the Dis- 
trict Judge of Saharanpur, dated the 26th 
March 1922. 

Mr. Nehal Chand, for the Appellant. 

Mr. P, L. Banerjiy for the Bespondents, 

JUDGMENT. 

Stuart, J.— The learned District Judge 
decided the contentions which we are now con- 
sidering upon one point. He wrote in his 
judgment: ** The main point for decision is 
one of law and may be stated in this form 
* Is a registered kahuliyat executed by the 
tenant and accepted by the landlord sufficient 
to create a tenancy V’” 

Ho decided that point only. 

The facts were as follows : The plaintiff, 
who is hero the appellant, is the owner 
of a shop with a shed attached which he 
leased to a certain Kundan Lai. Kundan 


Lai executed a habuliyat in plaintiff-appel- 
lant s favour, dated the 19bh March 1913, 
agreeing to occupy these premises on a 
monthly rental until 1918. lb is not clear 
whether the plaintiff had executed a lease for 
this period of five years in favour of Kundan 
Lai. lb is of no consequence whether be did 
or did nob (execute a loasi^ for it is admitted 
that ho took no exception to Kundan Lai as a 
tenant during' those five years. His relations 
with Kundan Lai appear to have been amic- 
able during that period. When that lease came 
to an cud, it is an admitted fact that Kundan 
Lai executed a registered hibuUyai dated the 
10th Axiril 1918 by which he agreed to occupy 
the same premises as tenant for a further 
period of eleven years on an annual rental of 
Es. 200. Kundan Lai continued to occupy the 
promises and the plaintiff’ made no objection, 
as far as we can gatlior, to his occupation. 
Kundan Lai died in 1918. After his dc'-ath the 
plaintiff instituted the suit out of which the 
present appeal arises against the sons of the 
deceased Kundan Lai, who had continued to 
occupy the premises, for iiossession of the i)re- 
miEos, for an amount lor use and occupation 
for the period between their father s death and 
the date of the suit calculated it the rate at 
which their lather bad been paying rent, and 
for damages at the same rate up to the period 
that the iffainbiff might obtain possession. The 
learned District Judge did not go into tlio 
other points raised betw^een tlio iiartios. Ho 
did nob even decide upon tlio evidence whether 
the plaintiff had or had not accepted the habu- 
liyat. He took the view that without consider- 
ing other evidence the plaintiff' must be con- 
sidered to have aceexited the kabiiiiijat On the 
wording of the plaint and on the wording of a 
notice issued by the plaintiff’s pleader to 
Kundan LaTs sons dated the llth April 1919. 
Wo do not consider that on the wording of tho 
plaint and the wording of the notice a oonolu- 
sion can bo drawn that the iilainbiff accepted 
the kahuhyai oi lOtb April 1918. The plaint 
affords no authority for a finding oth.or than 
that the plaintiff liad permitted Kundan Lai 
to hold over as a tenant from year to year 
after the brsb period of ffvu years bad come to 
an end. lb does not follow from this that 
he would extend the same towards Kun- 
dan Labs sons after tho death of Kundan Lai. 
Tho wording of tho notice in no way supports 
the suggestion that tho plaintiff accepted or 
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admitted tbo habuliyat and so far there has 
been no finding on the ovidenoo as to whether, 
and, if so, how far tho plaintiff misled the 
defendants by his action in permitting Kundan 
Lai to hold on alter the poiiod of five years 
bad come to an end, or, in otlier words, as to 
the validity of the plea of estoppel which has 
been raised by tho defendants. The point as 
to what tho plaint: IT actually did do or omitted 
to do and the effect of his acts and omissions 
upon the merits of the case lias not’lieon decid- 
ed by a finding of fact and, as will be seen 
from the Babsc(iuont portion of this decision, we 
propose to leave this question, in addition to 
the other question which so far have not been 
decided, to the decision of the learned District 
Judge’s successor. 

But it is unnecessary Cor us to remand the 
case for further findings and await their decision 
before wo decide the only question now before 
us because wo answer in tho negative 
the question which the learned Judge answer- 
ed in tho affirmative. We do not find that the 
plaintiff acct'pted tlie kahuhyat and we Gxpri5ss 
no opiuionas to whether ho did or did not, 
but assuming that ho accepted tho kahuhyat 
we cannot accept tlio learned Judge’s view as 
to the law. 

The question which we have to decide is 
one which lias been before this and other 
High Courts on previous occasions and, in so 
far as this High Court is concerned it, has not 
so far been decided in explicit terms by a 
Bench, The first occasion when it arose in a 
reported decision was when it came before a 
Bench of this Court in Nand Lai v. 
Eaminian Das (1). There tho defond- 
ants who were tho occuph'rs of a house 
alleged that they could not be ejected there- 
from because they held under a lease. What 
they alleged to be a lease was a registered 
kabidiyat. It was found in that case that 
the plaintiff's, tho owners of tho house, had 
been fully aware of tho execution of the 
kahuliyat and had given consent to its execu- 
tion. Blair, J., referred to a decision in a 
Letters Patent Appeal (this is quoted as a 
note to the report) in which the view which 
he had previously taken that a registered 
kabuliyat even whena ccepted by tho landholder 
does not constitute a lease was approved by 

(1) 26 A. 868 ; 1 A. L. J. 96 ; A W. N. (190A) 46. 


Edge, C. J., and Burkitt, J. He maintained his 
previous opinion and found that the kahuliyat 
before him in tlio appeal which ho was 
then deciding could not operate as a lease. 
Ho found for tho ejectment of the defendants. 
Banorji, J., also found in favour of the eject- 
ment bub ho did nob express an opinion 
upon tho point now before us. Ho is en- 
tered in tho head-note as having questioned 
tbo validity of the opinion of Blair, J., but tho 
hand-note is nob accurate on that point as 
will be seen from the words of Jianerji, J. All 
that ho said was this : — 

" Having regard to tho fact that it is a 
common practice in those provinces bo 
treat a kahuliyat as the instrument creat- 
ing a tenancy, and that a ruling such as 
that contended for by tho appellants may 
unsettle titles, I do not desire to express 
any opinion upon tho first question raised 
in this appeal/’ 

I fail to understand how, by using those 
words, the learned Judge could be held to 
have expressed a doubt as to the correctness 
of tho view of Blair, J. This decision was 
passed in 1904. A few months later, tho same 
point arose before Blair, J., sitting singly, in 
Kashi Gir v. Jugendro Nath (iliose (2). In that 
case he repeated the view that a lease could 
not be created by a kahuliyat, and that until 
a lease or a patta was duly executed 
and registered in cases in which the law 
required a registered instrument no lease 
was created or could bo proved. In 1905 
the point again came before a Bench of 
this Couib when Blair, J., and Banerji, J., 
refused, in a case wliero certain persons 
claimed to oollect market dues under an un- 
registered lease and a registered kahuliyat, to 
recognise that olaim. Tho decision clearly was 
that tho lease being unregistered was ineffect- 
ive and that tho kahuliyat although registered 
did not create a lease. But tho point was not 
decided explicitly. This decision is reported in 
Sikandar v. Bahadur (3). The point was rais- 
ed again in 1909 before a Full Bench consist- 
ing of Stanley, C, J., and Banorji and Aikman, 
JJ. Their decision is reported in Shea Karan 
Singh V. Maharaja Parhhu Narain Singh (4). 

(2) 27 A. 186 ; A. W. N. (1904) 189; 1 A. L. J. 676. 

(8) 2 A. U J. 208 ; A. W. N. (1905) 48 ; 27 A. 462. 

(4) 2 Ind. Gas. 211; 31 A. 276; 6 A. L. J. 167; 6 M* 
L. T. 847 ih\ B h 
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The point wafi not decided. The question was 
not raised in the form before us. The appeal 
related to a suit for arrears of rent on the 
liasis of a n^^^isterod Icalmliijat. The defendants 
who wore tenants of the Maharaja of Benares 
wore lot in to occupation of a tenancy on a 
ref^isbered halmVm.it. The Maha»*a]a sued them 
for arrears of rent and tli-'w SL-t up that they 
could not inadi^ to pay rent because, as 
the Maharaja had not exrcubed a lease, they 
were nob liable to iiay anythini*. This plea 
did not find favour with tlio Assistant Collect- 
or who heard tlie suit. He decreed the 
claim. The plea whicli was ad\^anood before 
the ITi^h Court was that a h thulm<i>t was equi- 
valent to a counter-part and that there could 
not be a counter part without a lease. Thus, 
there no lease, the Icnhuhydt was waste 
paper and the defendants were not liable to 
pay rent at all. T'lie dofendants-appellants 
endeavoured to press into their favour the 
decisions which I liavo already quoted and 
asked the Court bo take the view that as a 
lease could not bcj cremated by a Icahuliat a 
tenant who had a'^^reod to pay rent by a regis- 
tered instrument was under no liability to 
pay rent at all. TTie Full Honch decided this 
plea in the following words : - 

“ The only ground of appeal which has been 
pressed in argument before us is the Grsb, 
namely, that a halmhyat without a patta 
does not create a valid leaso of immove- 
able property. As to this we express no 
opinion, inasmuch as we find that, under 
the circumsbancos, the plaintiff is clearly 
entitled to recover compensation for use 
and occupation.'’ 

They added that they expressed no opinion 
as to the correctness of the rulings which had 
already been cited. 1 fail to understand from 
the wording of this decision that the learned 
Judges who composed tlie Bench dissented 
from the view taken by Blair, J. The mat- 
ter was raised again before me as a single 
Judge in 1916. My decision is reported in 
Bijai Narain Singh y, Sri Makarfija FarbJnv 
Narain Singh (5). The point taken in the 
present ax>poal was nob material to my deci- 
sion in that appeal and 1 expressed no view 
upon the point which is now before us. 
The learned Counsel for the respondents in this 

(6) 87 Ind. Cas, 895; 16 L. J. 317, 


appeal has been unable to show us any 
decision of our own Court in which a 
view has boon taken differing from or 
questioning the law as laid down by Blair, 
d., and by the Bench which decided Sikan- 
dar V. JJahaditr (3), and it would appear 
to me that upon the principle of stare decis- 
is** bills Boncli would not be competent to 
accept the view taken by the learned District 
Judge of naliaranpur and if they differed from 
the view taken in the past should refer the 
point for the decision of a I'ull Bench. It 
lias been urged uiion us by the learned Counsel 
for the respondents that in, view of certain 
decisions in the High Courts of Madras and 
Calcutta, we sliould refuse to follow the view 
taken by our own Court. He relies in particu* 
lar upon a decision of the Full Bench of 
the High Court at Madras passed in 1910, 
Syed A jam Sahih v. Anantha Narayana 
Aiyar^ (6) and a decision of a Bench of 
the (Calcutta High Court, Baimani Dassi v. 
Mathura Mohau Dcy (7). In deference to the 
views of the learned Judges who decided those 
appeals 1 propose to say something more. I 
refer to the provisions of Act IV of 1882 to 
show what a lease is in India and how a valid 
leaso can he creatc'd by the Indian Law. Sec- 
tion 105 of that Act states : — 

A lease of immoveable property is a trans- 
fer oi a right to enjoy such property, made 
for a certain time, express or implied, or 
in perpetuity, in consideration of a priibe 
paid or promised, or of money, a share 
of crops, service or any other thing of 
value, to bo rendered periodically or on 
specified occasions to the transferor by 
the transferee, who accepts the transfer 
on such terms. 

The transferor is called the lessor, the 
transferee is called the lessee, the price is 
called the premium and the money, share, 
service or other thing to bo so rendered is 
called the rent.” 

Section 107 commences : — 

** A lease of immoveable property from year 
to year, or for any term exceeding one 
year, or reserving a yearly rent, can be 
made only by a registered instrument.” 

(6) 8 Ind. Gas. 668; 85 M. 95; (1910) M. W. N, 766; 
8 M. L- T, 487; 21 M. Ii. J. 202. 

(7) 14 Ind. Caa. 640 ; 89 0. 1016 ; 16 0* Ij. J. 666 ; 
16 0. W. N. 606. 
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Thus, in order to create a valid title to occu- 
pation of promises, the property of another per- 
son, for a term exceeding one year by lease a 
registered instrument is necessary. A lease is 
a transfer. A transfer must obviously be 
made by the transferor. It cannot be made by 
the transferee. So the owner of the premises 
must make the transfer. The transfer can be 
only made by his volition, but that transfer 
does not become effective in case of a lease for 
a term exceeding one year until a registered 
instrument comes in to being The argument 
on the other side is apparently that the owner 
must make the transfer, but the registered in- 
strument creating the transfer, which is essen- 
tial to the validity of a title in such cases, can 
be made by the transferee. How is this 
possible ? Surely, if such is the case, the trans- 
fer itself is made by tho transferee and is ac- 
cepted by the transferor. I observe that both 
in Calcutta and Madras stress has been laid up- 
on tho terms of section 2, clause (7) of tho Kegis- 
tration Act, old Act III of 1877. Clause (7) of 
section 2 states that a lease includes a coun- 
ter-part, habuliyat, an undertaking to cultivate 
or occupy, and an agreement to lease. From 
this it is argued that the word “lease” includes 
kabuJiyat and that a habuliyat is a lease. I 
understand the meaning of the words, however, 
to be that for purposes of registration a 
counter-part, habuliyat, an undertaking to cul- 
tivate or occupy, and an agreement to lease 
arc put in the same category as a lease, in 
other words that an undertaking to cultivate 
or occupy from year to year ordinarily requires 
registation under tho provisions of section 17. 
I do not understand these words to suggest 
that what is known as a lease under the law 
is the same thing as an undertaking to culti- 
vate, and that the substantive law relating to 
leases can be applied to undertakings to culti- 
vate by substituting tho words “undertaking to 
cultivate” for “lease” wherever tiie word 
“lease” occurs in legislative enactments other 
than tho Registration Act. It is true that 
section 4, Act IV of 1882, lays down that sec- 
tion 107 of that Act is to be read as supple- 
mental to tho Indian Registration Act. I under- 
stand those words to mean that the provisions in 
section 107 relating to registration were intend- 
ed to supersede and to absorb the provisions 
relating to registration of leases which were 
contained in the Registration Act that had 
been passed five years earlier. For these 


reasons, taking tho view of the law which I 
consider to be the view that has always 
been accepted in this Court, and finding 
no reason to refer the point to a Full 
Bench, I should answer tho District Judge's 
question in the negative and dooido that a re- 
gistered habuliyat executed by the person 
occupying the premises and accepted by the 
person owning the premises is not sufficient to 
bestow title upon tho person occupying the 
premises and can in no way bo considered a 
lease as defined in section 105 of Act IV of 
1882. Tho result of this decision would be 
that this appeal would succeed and the Dis- 
trict Judge s decision upon a preliminary point 
of law having been reversed, the case would 
be sent back to his successor for restoration to 
its original number and decision on the merits 
upon the other points. 

Mukerji, J. I entirely agree with what 
has fallen from my learned brother. I wish 
to add just a few words. In arriving at 
tho conclusion at which I have arrived, 
namely, the same conclusion at which my 
learned brother has arrived, I have not over- 
looked the fact that in this country the custom 
largely prevails of creating leases, rather at' 
tempting to create thorn, by means of a more 
habuliyat or a document executed by the in- 
tending lessee alone. What we have to do, 
however, is merely to interpret the law as it 
stands. In interpreting the law as we have 
done, it is satisfactory to note, wo aro not 
interfering with a largo number of halmliyat 
and leases which relate to agricultural hold- 
ings. By the express provisions of section 117 
of the Transfer of Property Act the provisions 
in Chapter V of that Act do not apply to agri- 
cultural leases. 

Lastly, I would observe that we have decid- 
ed merely a point of law. If, apart from the 
habuliyat, tiio defendants can show any good 
reasons, for being allowed to continue to 
occoupy the premises in suit, they would still 
be entitled to show those reasons before the 
lower Appellate Court, I, therefore, concur in 
the order proposed. 

Order by the Court The appeal is al- 
lowed. As the Court from whose decree the ap- 
peal has been preferred has disposed of the suit 
on a preliminary point and its decree has been 
reversed on appeal, a copy of these judgments 
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flhall be sent; to the Court with direotiona to 
re-ad mit the appeal under its original number 
and d(3termine it on the merits. Costs here 
and hitherto will abide the result. The costs 
in this Court will bo on the higher scale, 
z. 1^. Appeal allowed. 


MADRAS HIGH COURT. 

CrviL Mtsoellaneous Petitions Nos. 2886 
AND 2887 OF 1923 

January 17, 1924. 

Present : — Mr. Justice Spencer, Acting 

Chief Justice, and Mr. Justice Devadoss. 

JOHN JOSEPH BRITO—Pbtitioner— 
verms 

Mrs. S. S. BRITO— Respondent. 

Civil Procedure Code {Act V of 1908), ss. 105, 109, 
115, 151 — Final order, what is ---Order restoring suit — 
Revisim^Order refushm to interfere whether final-^ 
Leave to appeal to llis Majesty in Council. 

All order i)a«<flod uudor Heotiou 115 of the Civil Pro- 
oedure Code rofa^iug to ijitarfere in Revision with an 
order of a Subordinate Judge passed under section 151 
of the C-odo restoring to file a suit which had been 
disposed of upon an alleged compromise between the 
parties is not a “ final order ’ within the meaning 
of section lOJ of the Code and leave cannot, therefore, 
be granted to appeal to His 'Majesty in Council 
against such an order. 

An order is a final one under section 109 of the 
Civil Procedure Code if H finally disjioses of the 
rights of the parties. 

Ravtachand Manjimal v. Ooverdhandas Vishandas 
Ratanchandt 47 Cal. 018 ; Shanicar Bharati v. Nara- 
simha Bharati* 47 Bom. 106 and Croasdell S Gammell 
Laird d; Co., Ltd.* In ro ; (1006) 2 K. B. 560, relied 
on. 

Section 105 of the Civil Procedure Code is inapplic- 
able to appeals to His Majesty in Council. 

Nayarin Venkataranga Row v. VenJeaiarama Nara- 
siwhd Rao. 38 M. 500 ; 21 lud. Cas. '842 ; 14 M. L.T. 
500 ; (1014) M. W. N. 64 ; 26 M. L. J. 96, relied on’ 

C. M. P. No. 2886 OP 23. 

Petition under O. XLV, rr. 2, 3 and 8 and 
sections 109 and 110 of Act V of 1906 and 


clause (39), Letters Patent, praying that in the 
oiroumstances stated in the affidavit hied there- 
with the High Court will be pleased to grant 
a certificate enabling the petitioner herein to 
appeal to His Majesty in Council against the 
judgment and order of the High Court dated 
18th July 1928, in C. R. P. No. 423 
of 1922 presented to the High Court to revise 
the order of the Court of the Subordinate 
Judge of South Kanara in I. A. No. 565 of 
1921 in O. S. No. 56 of 1920. 

C. M. P. No. 2887 of 1923. 

Petition praying that in the circumstances 
stated in the affidavit filed in C. M. P. 
No 2886 of 1923, the High Court will be 
pleased to issue an order directing stay of all 
further proceedings in O. S. No. 55 of 1920 on 
the file of the Court of the Subordinate Judge 
of South Kanara, ponding disposal of the 
said C. M. P. No. 2886 of 1923, on the file of 
the High Court praying for leave to appeal to 
His Majesty in Council. 

Mr. 0. V. Ananthakmhna Aiyar* for the 
Petitioner. 

Mr. B. Sitarama Bao, for the Respondent. 

ORDER.- “This is an application for leave 
to appeal to the Privy Council against an or- 
der passed by us in C. R. P. No. 423 of 1922, 
in which we refused to interfere in revision 
with the order of a Subordinate Court restor- 
ing to file a suit which had been first dispos- 
ed of upon an alleged compromise between 
the parties. 

Before wa can certify that the case is a fit 
one for appeal to His Majesty in Council, we 
must be satisfied that the order passed by us 
was a final order within the meaning of sec- 
tion 109, Civil Procedure Code. What is a 
“final order ” has been defined in Bantchand 
Manjimal v. Ooverdhandas Vtshandas Batan- 
chand (1). The Privy Council say that, — 

“an order is a final one if it finally disposes 
of the rights of the parties.*’ 

A similar interpretation of the word “final” 
has been adopted in Shankar Bharati v. Nara- 

(X) 56 Ind, Cas. 302; 47 C. 9X8 at p. 923; 24 0. W. 
N. 721; 18 A* L. J. 59X; 22 Bopi. L. B. 606; 39 M. L. J. 
27; 12 L. W. 15; 2 U. P. L. B. (P. C.) 94; (1920) M. 
W. N. 407; 28 M. L. J. 87; 47 I. A. 124; 14 8. L. R. 
191, (P. C.). 
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simha Bharaii (2) where Shah, C. J., says that, 
**a final order is one which decides a 
cardinal point in the suit and finally dis* 
poses of the rights of the parties.** 

Crump, J., who sat with him, took the word 
“final** to mean 

“ an order which puts an end to the liti- 
gation between the parties, or at all 
events disposes so substantially of the 
matters in issue between them as to leave 
merely subordinate or ancillary matters 
for decision.’* 

An English case, Croasdell S Gammellt Laird 
d Co., Ltd., In rs: (3) has been quoted before 
us in which it was held that 

“an order passed by a Divisional Court 
setting aside an award made by an arbi- 
trator was not a final order but an inter- 
locutory one which involved no deter- 
mination of the rights of the parties as 
regards the matters which were in dispute 
in the arbitration.” 

Applying those definitions to the case before 
us, let us see what is the result. The Court 
below restored the suit to file because it found 
as a result of an enquiry that the defendant 
caused the plaintiff to sign a compromise 
petition by fraud and undue influence. The 
matter came up to us because it was argued 
that the Subordinate Court had no power to 
make such an order under section 151, Civil 
Procedure Code. We refused to interfere on the 
ground that the lower Court could have made 
such an order in the exercise of its powers of 
Eeview and because the merits of the case 
would be finally enquired into at the trial 
which was to take place thereafter. Assum- 
ing that the lower Court’s order refusing to 
act upon the compromise did in some way 
dispose of the rights of the parties, our order 
did not take away from or add anything to what 
the lower Court decided. We only decided the 
question of jurisdiction. The rights of the 
parties in the suit were left open for decision 
and have since been decided. We are, there- 
fore, of opinion that our order was not a final 
order within the meaning of section 109, 
Civil Procedure Code. 

It is argued that, if the petitioner is not 
given leave to appeal against our order, he 

(2) 60 lud. Gas. 80; 47 B. 106; 24 Bom. L. B. 025; 
(1922) A. L B. (Bom.) 388. 

(3) (1906) 2 K. B. 669 ; 76 L. J. K. B. 760 ; 06 
L.. T. 441 ; 64 W. R. 62Q ; 22 T. L. B. 769. 


will be precluded from raising the contention 
that the matter has been settled by com- 
promise and making that a ground d appeal 
against the final decree, and, in that conneo* 
tion, reference has been made to section 105, 
which may also be read with section 97, Civil 
Procedure Code, as to the right of a party to 
raise an issue in appealing against a final 
decree which he has not appealed against 
in appeal from the preliminary decree. 

The answer to that argument is fouud in 
Venkalrtranga Row v. Narasimha Bao (4) where 
it was pointed out by Miller and ^Sadasiva, 
Aiyar, JJ., that section 105 does not apply to 
appeals to llis Majesty in Council and does not 
supply a guide to the interpretation of the 
word “final” in section 109. In Saratmani Dehi 
V. Bala Krishna Banerjee (5), Mookerjoe, J., 
defined a “final order” as 

“one which finally decides any matter which 
is directly at issue in the case in respect 
of the rights of the parties,” 

With due respect, we consider that this, as 
it stands, is a definition which cannot bo quite 
reconciled with the definition in, Ramchand 
Manjimal v. Goverdhandas Vishandas Ratan 
Chand (1), Shankar Bharaii v. Narasiviha 
Bharati (2) but as the learned Judge goes on 
to say that 

“the answer to the question whether the 
order is final or not must depend on 
whether it decided finally the cardinal 
point in the suit or an issue which goes 
to the foundation of the suit” 

there is noneed to quarrel with his first defini- 
tion Meghraj v. Bidyabati Koer (6) and Lachnu 
Narain Marwari v. Balamakund Marwari (7) 
are both cases in which an order was passed 
setting aside a decree dismissing a suit for 
default. It is unnecessary to canvass the 
correctness of the view that such an order 
might be a final order, because the orders 
there passed do not in any way correspond to 
the order which we passed on the Bevision 
Petition in this suit. Assuming that the 
Subordinate Judge’s order finally disposed of 
the rights of the parties to have their dispute 
settled by compromise and was thus a “final 

(4) 21 lod. Gas. 842 ; 38 M. 609 ; 14 L. T. 560; 
(1914) M. W. N. 64 ; 26 M. L T. U6. 

(6) 4 Ind* Gas. 469; 10 G. L. J. 336. 

(6) aaittd. Gas. 567;21G.L. J. 279. 

(7) 60 Ind. Cae. 479: G l\ L. J. 116; 2 K L. T. 166, 
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order”, our order did no more than refuse to 
interfere with that order upon a question 
being raised as to the Subordinate Judge’s 
jurisdiction to pass it. 

Holding that the order passed by us was 
not a final order, we dismiss the present appli- 
cation with costs. 

O. M. P. No. 2887 of 1923. which is a 
petition for stay of proceedings, is dismissed 
without costs. 

V. N, V. A pplicatton dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil ArpEAii No. 31 of 1922. 

January 24, 1922. 

Present : — Mr. Baymond, A. J. 0., and Mr. 

Kennedy, A. J. 0. 

DAYARAM RAMDAS — Plaintipf — 
Appellant 
versus 

SECRETARY OF STATE FOR INDIA IN 
COUNCIL— Defendant — Respondent. 

Income Tax Act (Vn. oj 1018), «. b'2—Assessn.ent oj 
Income Tax-^Suii io contest validity oj order, main- 
tainability oJ^Jxirisdiction of Civil Courts, limits of. 

Whoroby on Act ol the liOgislaturc powers are 
given to any peri^on for a putilio i)urposo from which 
an individual may receive injury, if the mode of 
redressing the injury is pointed out by the Statute, 
the ordinary jurisdiction of the Civil Courts is ousted 
and in ease of injury the party cannot proceed to 
action, [p. 942, ool. l.J 

Saibesh Chandra Sarhar v. Bejoy CJiand Mahatap, 
65 Ind. Cas. 711 ; 26 C. W. N. 5o6 ; (1922) A. I. R. 
(0.) 41, relied on. 

A Civil Court has no jurisdiction to interfere with 
or question the propriety of an order which has been 
passed by a duly constituted tribunal and which the 
Legislature has declared to be final, [p. 942, ool. 1.] 

Vertenial v. Canionvicnt Committee, Karachi, 
Ind. Cas. 267 ; 10 S. L. R. 113, followed. 

The Income Tax Act creates a special jurisdiction 
and provide? a special remedy, fp. 942, ool. 1.] 

W'here an Income Tax Officer professes to tax in- 
come and income only, his order is one under the 


Income Tax Act, and if it is erroneous it is capable of 
reobifioation on appeal to the Commissioner. A Civil 
Court has no juri-^diotion to que=ttioa the pro- 
priety of such an order, as its jurisdiction is expressly 
barred under section 52 of the Income Tax Act of 
1918. 

In re Pomiamchand ManeJclal, 25 Ind, Cas. 333; 38 
B. 612; 16 Bom. L. B. 446; 15 Cr. L J. 581, referred 
to. 

Forbes v. The Secretary of State for Indian 26 Ind. 
Cas. 893 ; 42 0. 151 ; 19 0. W. N. 188. relied on. 

It is only where an^ Income-Tax Officer assesses 
something which' is notinoomo or levies an assessment 
on classes of income exempted by the Act, that he 
over-steps the limits of his jurisdiction and his assess- 
ment ceases to be under the Act within the meaning 
of. section 52 of the Income Tax Act of 1918. [p. 942, 
ool. 2.] 

Appeal against the judgment and decree of 
the District eludge, )Sukkur, dated the 2nd 
May 1922. 

i^Tr. Srikishendas H, LtUla, for the Appel- 
lant. 

Mr. T, G, Elphinston, for the Respondent. 
JUDGMENT. — Tills appeal arises out of 
a suit filed by the plaintiff -appellant against 
the Secretary of State for India, defondant- 
respondent, for a declaration that his assess- 
ment to income tax in the sum of Es. 3,125 
for the year 1918-19 was illegal and for the 
recovery of this sum with interest and costs. 
The suit has been dismissed on a preliminary 
Ijoint, the District Jud ^e of Sukkur holding 
it barred by section 52 of the Income Tax 
Act VII of 1918. Section 52 is as follows : 
“ No suit shall be brought in any Civil 
Court to set aside or modify any assess- 
ment made under this Act, and no pro- 
secution, suit or other proceedings shall lie 
against any Government Officer for any 
thing done in good faith or intended to bo done 
under this Act”. The main point that arises 
on appeal is whether the assessment of the 
appellant to payment of income-tax was 
under the Act, for if it were not, a suit would 
undoubtedly lie. 

The assessment is obviously based on 
classes of income that are not exempted by 
the Act. 

The Income-tax authorities adjusted the 
income of the appellant for the year in 
question at Rs. 50,000 and a demand notice 
was issued to the appellant to pay 
income tax in the amount of Rs. 3,125. 
The appellant contends in the first instance 
that there has been an illegal assessment of 
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interest on capital which has been taken to 
be recovered by the appellant from 18 differ- 
ent partnership concerns wherein he is inter- 
ested. It is alleged that all these partnership 
concerns have paid income-tax at their res- 
pective places of business and the same 
income cannot be taxed twice ; secondly, the 
amount shown as interest has not been 
received by the appellant in many cases 
and the total investment shown in these 
partnerships is inaccurate ; thirdly, the 
interest shown as received from some of the 
partnerships has been included in some of the 
other items in the assessment order. It was 
next urged that the Income-tax authorities 
acted arbitrarily and illegally in determining the 
income to be Rs. 50,000 whereas it was 
actually Rs. 20,626, and, lastly, that the sum 
of Rs. 8,130 has not been taken into consi- 
deration as rebate in respect of bad debts. I 
have set forth in detail the objections to the 
assessment by the appellant, for even assuming 
there has been an error in the assessment, is 
the error one of such a character as to render 
the assessment one not under the Act ? We 
have had an elaborate argument from 
Mr. Lulla on behalf of the appellant and his 
contentions may be substantially narrowed 
down to two points, first, that it is not income 
that has been taxed, second, that a part of his 
income has been taxed twice, consequently, the 
assessment is not under the Act and the Civil 
Courts are not ousted of their jurisdiction to 
determine the question whether the assess- 
ment is legal. 

The Income Tax Act, VII of 1918, though 
wholly repealed by Act II of 1922, has repro- 
duced the provisions of section 62 of the 
former Act in their entirety in the latter. In 
the present case it is the former Act that is 
applicable. 

Section 18 of the Act of 1918 prescribes the 
procedure prior to the determination of the 
assessment of income-tax payable by the 
assesBoe. An Income-tax Collector is a Revenue 
Court : In re Poonamckmtl Manehlal (1), and 
if the asscssee is aggrieved by his order either 
under sections 18 and 19 of the Act ho has 
the right under certain limitations to petition 
the Commissioner for relief against any order 

(1) 25 Ind. Cafl. 333 ; 38 B. 642 , 16 Bom. L. B . 
m ; 15 Cr. L. 581. 


of the Collector in respect of such assessment 
or adjustment (section 21). It is established 
that prior to the assessment the Collector 
gave the assossee an opportunity of appearing 
before him with any documentary evidence in 
his possession and after hearing him and 
examining such of the accounts- books as were 
produced, assessed the income-tax. 

Assuming that the Collector has made an 
erroneous assessment, can it be Said that the 
assessment was not under the Act so as to 
give the Civil Courts jurisdiction, for it can- 
not for a moment be denied that if the assess- 
ment was under the Act, the suit is un- 
entertainalde. 

It is argued that income has been taxed 
which has not arisen or been received in 
British India, that appellant had some of his 
capital invested in Kh air pur and Mysore 
States from which be has received no profits. 
By his order Ex. 30 the Collector stated as 
follows : “ Moreover, he is a capitalist partner 
in 18 lucrative concerns (some of which are 
not taxed separately) the separate accounts 
{khatas) of which show he has received as 
much as Rs. 4,85,376 from them in 1918. 
The original accounts of these concerns have 
nob been produced to show how much of this 
is business profit. Since all these necessary 
documents and account-books have not been 
produced there is no certainty that the personal 
profits and business profits are really 
as much as stated and no more ; appellant has 
admittedly about 6 lakhs of rupees invested 
in different partnership concerns and income 
on 6 per cent, interest on this has been taxed. 
The Collector was nob satisfied that the appel- 
lant had not received at least this amount of 
profit on his capital, and if there was an error, 
it was an error due to the appellant not 
having adduced satisfactory evidence to prove 
the contrary, but it is scarcely arguable that 
the assessment was not under the Income 
Tax Act. Similarly, it was for the appellant 
to satisfy the Collector that the income which 
had been taxed had been already taxed before 
and, therefore, could not bo taxed twice. The 
Collector holds that necessary and essential 
books and documents have been withheld 
from him and a summary assessment based 
on the previous years* figures was justifiable. 
What the Collector, therefore, taxes is income 
which, in his honest opinion, has not been 
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previously taxed and if the appellant was dis- 
satisfied with the order of the Collector he 
had his right of appeal to the Commissioner. 
The appellant’s unsupported statement that it 
is not income is not sufficient to regard the 
assessment as one not under the Income Tax 
Act. 

It is not, as observed, an exempted class of 
income that has been taxed, the only question 
that could arise would be in the event of the 
partnerships having paid income-tax at their 
respect place of business the appellont could 
be again charged in respect of the same 
income under section 1ft of the Act of 1918, 
but it was for appellant to prove that the 
income-tax had already been paid on these 
items of income. 

It was argued that the assessment was 
arbitrary, no doubt it had to be an assessment 
on scanty materials but for this the appellant 
is responsible. The Collector finds that the 
{a) invoices from the commission agents, (/?) 
noondh book for speculative transactions, (r) 
the Kharra book for business, done in ready 
goods, were not produced before him by the 
appellant, and ho, perforce, had to arrive at 
a figure on such materials as were before him 
taking into account the previous year’s assess- 
ment. 

In Saibesh Chandra Sarkar v. JJejoy Ohand 
Mahatoh (2), it was observed that “ it is an 
established principle that where by an Act of 
the Legislature powers are given to any person 
for a public purpose from which an individual 
may receive injury, if the mode 'of redressing 
the injury is pointed out by the Statute, the 
ordinary jurisdiction of the Civil Courts is 
ousted and in case of injury the party cannot 
proceed to action.” There can be little doubt 
that the Income Tax Act creates a special 
jurisdiction and provides a special remedy. In 
If, J, dc Verieutl v. Cantonment Committee, 
Karachi, (3), ** it was hold that a Civil Court 
has no jurisdiction to interfere with or question 
the propriety of an order which has been passed 
bya duly constituted tribunal and which the 
legislature has declared to be final.” This 
judgment no doubt dealt with the provisions 
of the Cantonment House Accomodation Act 


but the principle as to tho jurisdiction of the 
Civil Court is in pari materia. 

If the Collector of Income Tax, who has 
been constituted a special tribunal by tho 
Income Tax Act, had assessed anything but 
income or had levied an assessment on the 
classes of income exempted by the Act, he 
would have over-stepped the limits of his 
jurisdiction his assessment would not have 
been under the Act. But in this case he 
professes to tax income and income only ; 
there may be an error in his calculation, but 
his order is still one under the Act, and, if 
erroneous, it is capable of rectification on 
appeal, The Collector was exercising a jurisdic- 
tion vested in him under the Act and his 
assessment, under the ciroumstances shown 
above, was one under the Act. 

In Forhes v. The Secretary of State for India 
(4) a suit was brought by the executor of an 
estate for a declaration that as executor he 
was not liable to pay income-tax in respect of 
any income of the estate and that the 
Collector in realizing the sums paid to him, 
acted without jurisdiction, and for a decree 
for the amount so paid with interest, it was 
held that the suit did not lie. There was no 
doubt in this case that the tax had been levied 
on income but the objection taken was that 
the executor was not liable to pay it. The 
High Court held that, as the Collector had 
determined that the plaintiff was the person 
chargeable and in doing so had acted within 
his jurisdiction, the suit was incompetent. If 
there was an error in assessment by the 
Collector then it was a mistake of fact and not 
of Law his action was in confirmity with the 
Act and hence the assessment was under the 
Act. 

The result is, therefore, that the suit is 
barred and this appeal must be dismissed vnth 
costs. 

z. K, Appeal diemissed, 

(i) 26 Ind. Cas. 893 ; 42 0. 151 ; 19 0. W. N. 138. 
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PATNA HIGH COURT. 

Appeal from Appellate Decrees Nos. 

1439, 1644 AND 1646 OF 1921. 

January 18, 1924. 

Present: — Mr. Justice Kulwant Sabay. 

MAHADEO LAL and others— Defend- 
ants —Appellants 

versus 

SEI GOBIND LAL SAHU AND OTHERS— 
Plaintiffs— 

SHANKAR PANDE and others - 
Defendants— Respondents. 

Transfer of Property Act {IV of 1882) ss. 72, 76 — 
Mortgagee in' possession^SeUlement of bakasht lands — 
Temnts, position of. 

Under sections 72 and 76 of the Transfer of Prop- 
erty Act, it is one of the rij^hts of a mortgagee in 
possession to settle land with tenants. 

A mortgagee in possession , with all semindarr 
rights vested in him, has a right to sottlo hakaskt 
lands with tenants during the continuance of the 
mortgage, and the persons with whom the settle- 
ment is made would, in anyevont, acquire non-occu- 
pancy tights in the land. 

Shedbarat Singh v. Padarath Mahton, 52 T. C. 473, 
followed. Mahadeo Prasad Sahu v. Oajadar Fra- 
sad SahUf 73 Ind. Gas. 350 ; 1 L. R. 145, distin- 
guished. 

Appeals from a decisiou of the Offg, District 
Judgo, Shababad, dated tbe 6tb September 
1921, reversing tbe decision of tbe Munsif, 2nd 
Court, Sasaram, dated the 24tli July 1920. 

Mr. N. G. Sinha, for tbe Appellants. 

Messrs. /S. M. Tahir, Bai Trihhuban Nath 
Sahay and D. 0. Varma, for tbe Respondents. 

Kulwant Sahay, J.: — These three appeals 
have been preferred by the principal defend- 
ants against the decision of the District Judge 
of Shababad, dated the 6tb September 1921 
whereby he reversed tbe decrees of tbe Munsif 
of Sasaram, and decreed the plaintiffs’ suits for 
possession of certain lands. Tbe facts are 
shortly these : The plaintiff is admittedly the 
zemindar of the village. He holds 3 annas 
share puoca which is equivalent to 9-annas, 
7-pies. 4 hr ants under a Colleotorate parti- 
tion in Mauza Neoras. On the 5th April 1904 
the plaintiff executed a bharna-deed in 


respect of his interest in the village in favour 
of the predecessor-in-interest of proforma 
defendants. The deed was executed to secure re- 
payment of an advance of Rs. 2,641 made by 
the ancestor of the pro forma defendants to 
the plaintiff and the stipulation in the deed 
was that the mortgagee would remain in poss- 
ession of the plaintiff’s share in the village for 
the period from 1312 to 1319. A sum of Rs. 760 
was fixed as the annual jama or rental payable 
by the mortgagee to the mortgagor out of which 
tho mortgagee was to deduct a sum of Rs. 460 
annually and to appropriate tho same towards 
re-payment of tho sum advanced by him and 
the balance of Rs. 300 was to ho paid yearly to 
the mortgagor. Tlie plaintiff’s case is that the 
lands in dispute in these three suits were the 
zlrait lands of tho proprietor ; that at tho time 
of tho execution of the hharna-doed the plaint- 
iffs wore in possession of those lands and when 
the pro forma defendants came into possession 
of the village, they took possession of these 
lands as ztratL lands ; that during the Survey 
and Settlement proceedings, which came to an 
end sometime in November 1912, the pro 
forma defendants got the names of the princi- 
pal defendants in each of these suits recorded 
as tenants of the lands in dispute. Tanazu 
was filed before the Survey authorities but 
the objection was disallowed and the princi- 
pal defendants were recorded as occupancy 
tenants of tbe lands in dispute. The plaint- 
iff’s case was that there was no bona fide 
settlement in favour of the principal defend- 
ants and, as a matter of fact, the pro forma 
defendants themselves continued in possession 
of these lands and the names of the principal 
defendants were caused to be recorded with 
the object of retaining possession of these 
lands even after the expiry of the term of the 
bharna. They, therefore, prayed for a declara- 
tion that the lands were zirad lands of tbe 
plaintiff; that the proforma defendants had no 
right to settle the lands with the principal 
defendants ; that, as a matter of fact, no such 
settlement had been made and that the 
principal defendants were trespassers and 
they prayed for recovery of possession of 
these lands. Tho proforma defendants did not 
enter appearance and the suit was contested 
by tho tenant-defendants and their allegation 
was that the lands in dispute were their ances- 
tral occupancy holdings. In paragraph 11 of 
the written statement; these defendants alleged 
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tbab the plaintiffs' allegations that the bharna- 
dars had no right to settle the lands and that 
the defendants are not kashtkars of the dis- 
puted lands, were altogether wrong and false, 
that the disputed lands constituted the kasht 
of the defendant, and that the Survey entries 
were correct. 

Before the Munsif, where the case came on 
for trial, the principal issues were Issues Nos, 
4 and 5. Issue No. 4 was — Was the disputed 
land Z if ait of the plaintiff and was it in posses- 
sion of defendants Nos. 3 to 7 and are the 
contesting defendants trespassers thereon ? 

Issue No. 5 was — Whether the defendants 
Nos. 3 to 7 had right to settle the hakasht 
land. The learned Munsif came to the 
conclusion that the lands were not the zirait 
lands of the plaintiffs. Ho hold further 
that the lands were the occupancy holdings 
of the principal defendants. As regards 
Issue No. 5 he held that under the terms 
of the hharna-deodL the pro forma defendants 
were entitled to settle the lands with 
the principal defendants and, relying on the 
case of Atal Ohandra Rishi v. Lakhi Naraya.n 
Ghose (1), ho held that even if the principal 
defendants were not the occupancy tenants of 
the land from before the alleged settlement 
by the pro forma defendants they had. in any 
event, acquired non-occupancy right under a 
settlement made by the pro forma defendants. 
He accordingly dismissed the plaintiffs' suit. 
Against this decision the plaintiffs went on 
appeal before the learned District Judge and 
the learned Judge has reversed the decision of 
the Munsif and decreed the plaintiffs* suit for 
possession. 

The learned Judge considered the two 
principal issues, viz.t Nos, 4 and 5 stated above. 
As regards Issue No. 4 the learned Judge 
says that it is not necessary to come to any 
decision as to whether the lands are zirait 
lands of the plaintiffs or not. He refers to 
the fact that the plaintiffs are admittedly the 
zemindars and, relying upon the principle laid 
down in the case of Narsing Narayan Singh 
V. Dharam Thakur (3), he holds that it was 
not incumbent upon the appellants that they 
should prove the zirait character of these 
lands before they can succeed. He then 

(1) 2 Ind. Caa. 417; 10 C. L. J. 55. 

(2) 9 0.W.N. 144. 


refers to the entry in the Record of Rights 
which is in favour of the defendants and be 
says that the entry in the Record of Rights 
has been rebutted by the evidence produced 
on behalf of the plaintiffs. 

As regards Issue No. 5, the learned Judge 
holds that the deed of 6th April 1904 was a 
pure usufructuary mortgage and that the pro 
forma defendants did not acquire the rights of 
a tenure-holder and, therefore, could not settle 
tenants on the land beyond the term of the 
hharna-deed. 

As regards the question* whether the prin- 
cipal defendants were occupancy tenants of 
the land in dispute from before the execution 
of the hliarna-dieed, there is a finding of fact 
by the learned District Judge which cannot 
bo upset in second appeal. One of the reasons 
given by him for holding that the presump- 
tion raised by the Record of Rights in favour 
of the defendants has been rebutted, namely, 
that there is nothing to show on what the 
Record of Rights is Wsed, is no doubt wrong. 
The entry being in favour of the defendants 
it was not necessary for them to show on what 
it was based, but it was for tl^e plaintiffs to 
prove that it was incorrect. Later on, how- 
ever, the learned Judge refers to evidence 
produced by the plaintiffs and he is of opin- 
ion that this evidence rebuts the presumption 
raised by the Record of Rights. This is a find- 
ing of fact which is binding upon me in second 
appeal. 

The only question left for decision is as to 
what was the effect of the settlement alleged 
to have been made by the pro forma defend- 
ants with the principal defendants. The 
learned Judge, on a construction of the bliarna- 
deed, has come to the conclusion that the 
proforma defendants had no right to settle the 
lands with the principal defendants. I am 
unable to agree with the learned Judge on 
this point. On referring to the deed itself it 
appoars that all zemindari rights were given 
to the mortgagee. The deed provides that the 
mortgagee would remain in possession of the 
mortgaged property for the period from 1312 
to 1319 and what was transferred to the 
mortgagee was all lands, i.6,, defc, arable, waste, 
talkeeari and all zemindari rights appertaining 
to the same. The only reservation made in 
the deed was as regards cutting of certain trees 
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and transplanting the same. The deed there- 
fore is a deed by which all the zemindari 
rights of the mortgagors had been transferred 
to the mortgagee. One of the ordinary rights 
of a Zemindar is to settle lands with tenants 
and if, in the ordinary course of management of 
the mortgaged property, iihe pro forma defend- 
ants settled the lands with the tenant defend- 
ants, such settlement would be good in law 
and the settlement holders would, in any event, 
acquire a non-occupancy right in the land. 
This was the view taken by this Court in the 
case of Sheo Barat Singh v. Pada/rath Makton 
(3). There also a usufructuary mortgage had 
been executed in favour of certain persons and 
the usufructuary mortgagees during the con- 
tinuance of the mortgage settled lands with 
certain tenants. After expiry of the term of 
the mortgage the mortgagor brought a suit 
for possession against the settlement-holders 
and this Court held that the mortgagee 
was entitled to settle lands with tenants 
during the continuance of his mortgage. 
It was held that, under sections 72 and 76 
of the Transfer of Property Act, it is 
one of the rights of the mortgagee to settle 
land with tenants. It has been pointed out 
by the learned Vakil for the respondent that 
in that case the land in dispute was found to 
be tenancy land, that is, land in possession of 
tenants before the mortgage was executed ; 
whereas there is no such finding in the present 
case. To my mind this does not make any 
difference so far as the present case is con- 
cerned. The case of the plaintiffs that the 
lands were the zirait lands of the malik was 
found to be not true by the Munsif. Tho 
learned Judge on appeal does not consider this 
question and it is conceded that they cannot 
be proved to be zirait in the strict sense of 
the term. In that event, the lands at most 
would be bakasht lands and to my mind a 
mortgagee in possession, with all Zemindari 
rights vested in him, has a right to settle such 
bakasht lands with tenants during the contin- 
uance of the mortgage and the persons 
with whom the settlement is made would in 
any event acquire a non-occupancy right. 

It has next been contended by the learned 
Vakil for the respondent that the settlement 
of the land by the proforma defendants 
amounted to an encumbrance and a mortgagee 

(8) 52Xiid.Oas. m 


in possession has luo right to create an en- 
cumbrance beyond the term of his mortgage 
and the mortgagor is entitled to take posses- 
sion of the mortgaged property free from 
such encumbrance and reliance has been 
placed upon the decision of the learned 
Chief Justice and Jwala Prasad, J., in M» A, 
No, 90 of 1920 — Mahadeo Prasad Sahu v, 
Qajadhar Prasad Sahu (4), That decision 
has no bearing on the facts of the pre- 
sent case. The decision in that case turned 
upon the construction of a compromise dec- 
ree which clearly provided that the appel 
lant in that case was entitled to take posses- 
sion of certain properties free from encum- 
brance created by the respondent and their 
Lordships held that the settlement in that case 
amounted to an encumbrance. In the present 
oaso there is no reservation in the hharna 
deed such as was made in the compromise 
decree in that case, Mr. Tahir for the 
respondents further contends that the case 
made by the tenant defendants was that the 
lands in dispute formed their ancestral 
occupancy holding and that there was no 
allegation in the written statement that these 
defendants were in possession by virtue of a 
settlement from the pro forma defendants, and 
that the case made by them having filed, 
these defendants were not entitled to fall back 
upon a case of settlement from proforma 
defendants not made by them in the written 
statement. It is true that no case of settlement 
was clearly made in the written statement, 
but, as I have already statedj they did make 
an allegation in paragraph 11 of the written 
statement that the pro forma defendants had a 
right to settle lands and an issue was distinctly 
raised on this point, and was considered by 
both the Courts below and it is too late now 
to say that no such case was made. It may 
be mentioned here that there is no finding in 
the judgments of either the Trial Court or of 
the Court of Appeal below that the settle- 
ment by the pro forma defendants was not 
a bona Me settlement. In fact, the point 
does not appear to have been pressed 
by the plaintiffs although an allegation to 
this effect was made in the plaint. In 
this view of the case the present action in 
ejectment treating the principal defendants as 

(4) 78 lad. OasL 359 ; P. L. B. 145, 
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trespassers cannot be maintained. I vronld, 
therefore, set aside the decree of the learned 
Judge and restore the decree of the Munsif. 
The appellants will be be entitled to the 
costs of this Court. 

Z. £. Appeals allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 281-B of 1922. 

November 30, 1923. 

Present : — ^Mr. Kinkhedo, A. J. 0. 

GANPAT SAMBAJI and anotheb — 
Appellants 
versus 

MAHADEO and others Respondents. 

Law-^Ouardiantthip-^MotheTf whether legal 
guardian of person and property of son. 

Under Hindu Law, after the father the mother ia 
the natural and legal guardian of her minor son’s 
per'^on and property, in a family where the minor is 
the solo owner of the property and there are no other 
undivided oo-paroenera entitled to a share therein, 
[p. 94.7, ool. 2.J 

Gass’law discussed. 

Appeal against the dooision of the District 
Judge, Bast Berar, Amraoti, date the 28th Feb- 
ruary 1922. 

Mr. V. V. Ghitale, for the Appellants. 

Dr. JEf. S, OoWt for the Respondents. 

JUDGMENT. — The following points are 
pressed for my consideration in this second ap- 
peal: (1) that the mortgagor defendant No. I’s 
mother Badha Bai was not his legal guardian 
and as she was a mere de facto guardian the 
mortgage was void and could not be ratified 
(grounds 1 and 3) ; (2) that the ratification, if 
any, after the transfer in favour of defendant 
No. 2, could not affect him or his successors 
in title the defendants Nos. 3 and 4 (ground 
No. 2) ; (3) that the transfer by way of mort- 
gage was not justified by legal necessity, or by 
hona fUde enquiry (grounds Nos. 4, 6 and 6). 


Before proceeding to discuss these points, I 
should think a brief statement of a few rele- 
vant facts is necessary. One Babu ji Patel of 
mouza Kharala died possessed of considerable 
property several years ago. Defendant No. 1 
Bajirao is his son. He was then a minor. 
Badha Bai was his widow. Badha Bai, pur- 
porting to act as the guardian and manager of 
her minor son's estate, executed two mortgages 
(1) mortgage dated 3rd January 1896 Exhibit 
p-3, in favour of the predecessor in title of 
the present plaintiffs for a consideration of 
Bs. 600 in respect of fields Nos. 147, 159, 6 and 
7 P and some other property of mouza Khar- 
ala ; (2) mortgage dated 22nd April 1910, 
Exhibit D-6, in favour of defendant No. 2 s 
husband's firm for Rs. 350 in respect of the 
said fields. Defendant No. 2‘s husband insti- 
tuted suit No. 46 of 1913, Exhibit D-3, on the 
basis of his mortgage and obtained a prelimin- 
ary decree for foreclosure in terms of the 
compromise on 12th Novemb r 1913, Exhibit 
D-3, and made it final on 15th September 
1917, Exhibit D-2. Apparently mention of 
No. 137 in the decree is a mistake for No. 147. 
After this foreclosure, defendant No. 2 by a 
registered sale deed dated 9th March 1918, 
Exhibit D-6, transferred the property foreclos- 
ed to defendants Nos. 3 and 4. After attaining 
majority, defendant No. 1 executed two bonds 
dated 2nd February 1914, Exhibit P-2, and 
20th November 1917, Exhibit P-1, in favour 
of Krishna ji the predecessor in title of the 
present plaintiffs Nos. 1 to 4, wherein he has 
admitted liability under the mortgage deed in 
suit, Exhibit P-3. It is on this admission 
that the plea of ratification is based by the 
plaintiffs. 

Defendant No. 1 pleaded that his mother 
Badha Bai was not his guardian at the date of 
the mortgage, Exhibit P-3; that, as a matter of 
fact, he lived in mouza Sherola with his cousin 
whereas his mother lived at Ohandur. He 
also disputed the validity of the admission 
made by him in Exhibits P-1 and P-2 on the 
ground that unfair advantage was taken of his 
urgent need for the loan taken under the docu- 
ments. Defendant No. 4 also contested the 
binding character of the mortgage on the 
ground that Badha Bai was not the guardian 
of the minor; that there was no legal neces- 
sity for the mortgage and, further, that the 
ratification, if any, by defendant No. 1 was not 
binding on him. Plaintiffs controverted the 
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defendants Nos. 1 and 4’s assertions and plead- 
ed that Badha Bai was the proper guardian 
and could properly represent defendant No. 1, 
even if the latter lived with his cousin. The 
plaintiffs also justified the mortgage on the 
ground that it was a mortgage given by a 
de facto guardian and that the mortgagees 
acted after due and proper enquiry from the 
nearest relatives and were satisfied as to the 
existence of necessity for the loan. They also 
denied that the defendant No. 1 was forced to 
ratify the mortgage in suit. 

The first Court found that the mortgagees 
advanced the loan to defendant No. 1 acting 
through his de facto guardian Badha Bai, after 
making due and proper enquiries, that it was 
open to defendant No. 1 to ratify the mortgage 
even after the passing of the preliminary de- 
cree dated 12th November 1923, Exhibit l)-4, 
and that its effect was to validate the mortgage 
even if it be considered as made without legal 
necessity. In the result, the plaintiff got a 
preliminary decree for foreclosure against all 
the defendants. 

Defendants Nos, 3 and 4 alone appealed to 
the District Judge, Amraoti, who upheld the 
findings of the lower Court. The defendants 
Nos, 3 and 4 have now come up in second 
appeal urging the points stated at the beginning 
of this judgment. 

In view of the concurrent findings of fact on 
the questions of bona fide enquiry, existence of 
legal necessity, and ratification, which I con- 
sider are binding against me as the second 
Appellate Court, it is sufficient for me to say 
that the question of ratification is rendered 
immaterial as the mortgage is found to 
be one made by a de facto guardian for 
legal necessity. The finding as to bona fde 
enquiry and existence of legal necessity being 
based upon evidence proper for consideration 
by the lower Appellate Court is not liable to 
challenge. This disposes of points (2) and (3). 

The only point which requires careful con- 
sideration is, whether Badha Bai was only a 
de facto guardian or a de jure guardian of her 
minor son Bajirao at the date of the mortgage 
and whether, in view of the ruling of this 
Court in Husen v. Eajaram (l), the alienation 
made by Badha Bai is void if her position is 
that of a mere de facto guardian, and whether, 

(1) 26 lad. Gas. 818 : 10 N. L. K. 188. 


in view of the ruling in Kolhu v. Delsingh (2), 
she is not the natural or legal guardian of 
Bajirao. The decision of these questions has 
been rendered somewhat difficult by reason of 
the said two decisions of this Court. Beliance 
is placed by the appellants particularly on the 
passage at page 192 of Kolhu v. Belsingh (2) 
and it is contended that, in a case governed by 
Hindu Law, the mother becomes the guardian 
of the person of her infant child after the 
death of the lather, but his property would 
still remain under the management of the 
Karta of the joint family of which he was a 
member. 

With due respect to the view of my learn- 
ed colleague who decided the case of Kolhu 
V. Belsingh (2), I am contrained to say that 
there is no support in Hindu Law for the pro- 
position that a Hindu mother is not the legal 
guardian of the property of her minor son, 
after the father. On the contrary, there is over- 
whelming authority in support of the pro- 
position that under Hindu Law after the father 
the mother is the natural and legal guardian of 
her minor son’s person and property, in a 
family where, as in this case, a minor son is 
the sole owner of the property and there are 
no other undivided co-parceners entitled to a 
share therein. 

The case of Busen v. Bajaram (1), was a 
case of an alienation by a step-mother and nob 
by the mother of the minor, although the two 
widows of the minor’s father lived together 
the elder widow, that is, the step* mot lier of 
the minor was managing the property and the 
family affairs. On the strength of the Privy 
Council ruling in Maiadin v. Sheikh Ahmad 
AU, (3) which was a case of Mahomedan 
brothers a(lienating property in which their 
minor brother was interested along with thorn, 
and, therefore, inapplicable to a case under 
Hindu Law, as pointed out in a subsequent 
decision of this Court by Stanyon, A. J. C., in 
Somwarpuri v. Gopaleingh (4) it was held that 
the alienation was by the minor’s guardian de 

( 2 ) 66 Ind. Caa. 803 ; 17 N. L. B. 188 ; (1922) A. 
I. B. (N.) 201. 

(3) 18 Ind. Oaa 976 ; 84 A. 218; 28 M. L. J, 6; 16 
0. W. N. 388 ; 11 M. L. T. 146; (1912) M. W. N. 188; 
9 A. li. J. 215 ; 16 0. L. J. 270 ; 14 Bom. L, K. 192 ; 
16 0. 0. 49 ; 89 X. A. 49 (1' -G.). 

( 4 ) 49 Ind. Gas. 246. 
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facto and not ie iwre^and that it wais not merely 
voidable but absolutely void, and that the minor 
need not sue to have it set aside before he 
could obtain possession of the property. In my 
opinion the ruling in Husm v. Bajaram, (1) 
is, therefore, no authority for the view that 
the mother is not the natural guardian of the 
minor or that the alienation made by her is 
void. On the contrary, that case gives strong 
indication that Uallifax, A. J. C., regarded the 
case of an alienation by a mother of a minor 
on a different footing from that of an aliena- 
tion by a step-mother, as we find from the dis- 
tinction made by him at page 136 of the report 
between that case and the two earlier cases of 
this Court, Seetaram Sadaaheo v. Ntlu Patel (5), 
and Mt Tanto v. Gajadhar (6), which were 
oases of alienations made ** by the mother of 
tho minor who was his guardian de jure and 
also dt facto, " Having thus distinguished 
the earlier oases on this important point he 
held that the alienation in question in the case 
before him was void on the ground that it was 
effected by a de facto or unauthorised guardian. 

In the case of Kolhu v. Belsingh (2), tho ques- 
tion was whether the alienation by one Warlu, 
the elder brother of the minor plaintiffs, dur- 
ing their minority was void on the ground that 
it was not an alienation by the mother who, 
according to the plaintiffs, was the natural 
guardian of their person and property. It was 
a case of Eaja Gonds. It could not necessarily 
be accepted as settled law as regards Goods 
that they were governed by Hindu Law. It 
has since been held by a Bench of this Court 
in Vithoha v. Lai Singh (7), that a Gond is not 
a Hindu and is not governed by the Hindu 
Law, so that the onus of proving that any 
particular Gond family or any large body of 
Gonds in which the party is included has ac- 
cepted Hindu Law and is governed by it rests 
on the party alleging it The ques- 

tion whether the mother was the natural 
guardian of the minor or whether his elder 
brother was bis guardian for the purposes of 
alienating the property of the minor could not, 
therefore, be necessarily decided with reference 
to Hindu Law, in the case of Gonds unless it 
was proved that the particular Gond family 
was governed by Hindu Law. 

(6) 10.P. L. R.76. 

(6) 1 K. L. B. 139. 

(7) 76 Ind. Om, 980 ; 19 N. L. B. 104 ; (1938) A* I. 
B. (N.) 817. 


The following observations at page 191 of 
the report of the case are pertinent : — 

“It has been held by this Court in the case 
mentioned, which is Mt. Ujiyara v. Tilo- 
chan Gond (8), that a Gond is not a Hindu 
and the onus of proving that a Gond family 
has adopted the Hindu law and is governed 
by it rests on the party alleging it. The 
matter is by no moans free from doubt 
and the question is raised in the petition 
of appeal here. It appears, however, that 
in the pleadings in tho first Court it was 
admitted by both parties that, except in a 
few matters with which we are not now 
oonoernod, the plaintiffs are not governed 
by the Hindu Law, and the position now 
taken by the appellants was abandoned. 
The view, therefore, that in the absence of 
proof of any special custom the question 
of guardianship must in this case bo 
decided according to justice, equity and 
good conscience is perfectly sound. Where 
the learned Listriot Judge has erred is in 
the assumption that, ‘according to justice 
and equity and according to all systems 
of jurisprudence’, the mother is the natural 
guardian after the father, being led into 
the error by nob having a very clear 
distinction in his mind between a guardian 
for the property and a guardian of tho 
person. We are here concerned with a 
guardian for the property only, and in 
neither of the two main systems of per- 
sonal law with which wo have to deal 
most frequently in India does the mother 
of a minor become his guardian in respect 
of his property next after his father. In 
Hindu Law the mother becomes the 
guardian of the person of her infant 
child after tho death of tho father, bub 
his property would still remain under 
the management of tho Karta of the 
joint family of which he was a member 
if he were a Hindu." 

The above quotation will show that the 
question whether under Hindu Law the natu- 
ral mother of a minor was his lawful or legal 
guardian, and whether an alienation by her 
of property which belonged solely to a minor 
and not to a joint family consisting of the 

(8) d4 Ind. Cas. 496. 
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minor and other undivided oo-paroenors, was 
void, or voidable, was neither involved in the 
case nor was any decision ol that question 
necessary for the disposal thorc'of. 

Treating that case as a case of a Goud family 
proved to be governed by Hindu Law (which, 
however, was not the case there), the view 
that a mother of a minor son does not, next 
after the father, become his guardian in res- 
pect of his property, i. of property in which 
he alone is interested, is one wliioh, with duo 
respect for my colleague, I must say is not 
supported by Hindu Law. 

Mr. Mayne in his valuable treatise on Hindu 
Law and Osage, 9th Edition, at page 
states the summary of the Law on the point 
as follows : — 

“The Hindu Law vests the guardianship of 
the minor in the sovereign as parens pat- 
rice. Necessarily, this duty is delegated to 
the child’s realtions. Of these the father, 
and next to him the mother, is his natu- 
ral guardian, any other relative must de- 
rive his authority from the Courts Of 

course, in an undivided family governed 
by Mitaksha/ra Law^ the management of 
the whole property, including the minor’s 
share, would be vested not in the mother, 
but in the eldest sou. It would be other- 
wise whore the family was dovided.” 

Trevelyan’s Law relating to Minors, 5tb 
Edition, page 49, contains the following state- 
ment of the law on the point : —■ 

“ The Hindu Law does not seem to pros- 
cribe any positive rules with respect to the 
right of guardianship ; hut by practice 
and custom tlie right of certain relations 
of a Hindu minor have now almost acquir- 
ed the force of law. . . Eor instance, 

the rights of the father, and of the 
mother after the death of the father, 
have been so long and universally acknow- 
ledged as to be now indisputable.” 

At page 60 the followiyg statement 
appears : - 

“ On the death of the father, or in his 
absence or in case of his having lost the 
right of guardianship, and in the absence 
of a valid appointment by him, the 
natural or adoptive mother, as the case 
may be, is entitled to the guardianship 
of her minor children . . , . If the 


minor is a member of a joint Hindu 
family, the Karia of the family would be 
entitled to the management of the joint 
property ; but if the family be a divided 
one, the mother is, failing the father, 
entitled to custody of the minor’s prop- 
erty; and even if the family wore joint, 
she would apparently ho so entitled, bo 
far as the minor’s separate property, if 
any, is conceriu^cl, whore tbo wiicther is 
manager of her minor child’s property, her 
position necessarily requires her to seek 
the advice of Ik.t huBbandB relations, 
and fibe would often strengthen her 
position by hor so doing, but tbo law 
cannot compel her to seek, or to act 
under their advice, if she wishes to 
take the whole responsibility upon her- 
self ” 

Rimilarly, Trevelyan on Hindu Law, 2iid 
Edition, at pages 214 and 215. we find the 
above statomont of law re-produced inuctically 
verhattm and supported by citations from 
several authoritative decisions. 

Dr. (lour in liis Hindu Code, 2nd Edition, 
mentions “ the mother,” in section 59 at page 
428, as “ the natural guardian of the person 
and property of the minor ” next to “ tho 
father.” 

In \\ ats07i and Company v. Sham Lai Mil- 
ter (9), their Lordships of the Privy Council 
accepted the position oi tJie mother of a minor 
Hindu as that of a lawful and natural guardian 
of tho minor and raised tlie presumption tliat 
in executing the hdmltyats in respect of tlie 
ostatii of her minor son under her manage- 
ment, she oxeoutoti tliom as his natural guard- 
ian, that is, she acted in “her lawful capacity 
as guardiau of hor minor son ” and not in hor 
own capacity adversely to her son, 'Thoro are 
numerous authorities quoted in several other 
works on Hindu Law by eminent authors 
where tho position of the mother as the guard- 
ian and manager of her minor sou’s property 
has been affirmed in the clearest of terms. I 
may smiply quote the local case of Viihu v. 
Demdas (10) where the observations of Sada- 
shiva Ayyar, J., in the case of Tkayammal v . 
Knpanna Koundan (11), wore quoted with 

(») 36 c. 8 at p. IG (p. 0.), J4 I. A. 17B; 11 Ind. 
Jur. ;596; 6 Bar. V. 0. J. 6G; 7 ind. Deo. (N. S.) 691 
(P. 0.) 

(10) 61 ind. Gas 94c; 16 Ii B. 66 at p. 67 

(11) Ind. Gas. 179; 88 M. 1136; 21 M. Ii 388. 
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approval by Mitfera, A. J. 0., in support of the 
position of a Hindu minor. 

Under these circumstances, the contention 
urged by the appellants that the mortgage in 
suit was void on the ground that Mi, Radha 
Bai, the mother of the minor Bajirao, was only 
a de facto guardian and not de jure guardian 
cannot he upheld. The Courts below have 
also held that the mortgage was justified by 
legal nooessiby and was taken by the mort- 
gagees after hona fide enquiry. The appel- 
lants can, thoreforo, succeed in no case. The 
appeal is, therefore, dismissed with costs. The 
costs in the Courts below will be paid as 
ordered. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeals Nos. 85 of 1921 and 118 of 1922. 

December 14, 1923. 

Present : — ^Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao. 

In a. R, No. 15 Of 1921. 

PERIA NATTAMAI MALKAJIGUNDA 
AND oTHBBS— Defendants Nos, 1 to 5 
—Appellants 
versus 

THIPPA RAMASWAMI CHETTIAR and 
OTHERS— Plaintiffs and— Defendants 
Nos. 6 and T— Respondents 
In A, S. NO. 118 Of 1922. 

PBRIA NATTAMAI MALKAJI GUMDA— 
(1st Defendant) — Appellant — 

versus 

THIPPA RAMA8WAMI CHETTIAR AND 
OTHERS— (Plaintiffs AND Defendants i 
Nos. 6 AND 7)— Respondents 

Civil Procedure Code^{Act'V of 1908) «. 92, suitufh 
der^JRelief against alienee of trust property^-TruBtee 
de son torfc» liahiliiy of. 

No relief can be granted against alienees of trust 
property in a suit under section 92 of the Civil Proce- 
dude Code. 

Kalyana Venkaiara'fnana Aiyangar v. Kasturi 
Banga lyengarf 88 Ind. Oas. 78; 40 M. 212; 81 M. L, 


J. 777; 20 M. L. J. 490; 5 L. W. 625; (1917) M. W. N. 
400 ; Aasam Eaghavalu Setty v. Pellati Sitamam, 
26 Ind. Gas 794 ; 27 M. L. J. 266 ; 16 M. L J. (1914) 
M. W. N.692 and Bangayifa Naidu v. Chinnaswamy 
Iyer, 29 Ind. Gas. 898; 28 M. L. J. 326; 17 M.L.T. 101. 
followed. 

But ih suit under section 92 of the Civil Procedure 
Code will lie against a trustee de son tort who is a 
trustee do facto though not do jure. 

Jugalkishore v. Lakshmandas, 28 Bom. 669; 1 Bom. 
L. K. 118; 82 Ind. Oas. (N, S.) 410; BudreeDas Mukin 
V. Qhooni hal Johurry, 89 Cal. 789 ; 10 0. W. N. 581 ; 
Bam Bilas v. Nitya Nand^ 69 Ind. Gas. 990 ; 44 A. 
652; 21 A. L. J. 'l05; (1922) A. 1. R. (A) 542 and 
Siddhan Lai v. Gouri Skankori 40 I. C. 165, followed. 

Appeal against the preliminary decree of the 
Court of the 2nd Additional Subordinate Judge 
of Tanjore, in O. S. No. 15 of 1919,) 
and 

Appeal against the final decree of the 
Court of the Additional Subordinate Judge of 
Tanjore, in O. S. No. 33 of 1921 (same as O.S. 
No. 16-1919.) 

Messrs. T. B, Venkatarama Sastri, T, S, 
Bamasioami Aiyar, and K, S. Ramahadra 
Aiyar, for the Appellants in A. S. No. 86 of 

1921. 

Messrs. S. T, Srinivasagopalaohariar, T, A, 
Ananta Aiyar^ and V. Sundaram Aiyar, for the 
Respondents in A. S. No. B6 of 1921. 

Messrs. T. B. Venkatarama Sastri, T, 
S, Bamaswami Aiyar, and S. Suhramania 
Aiyar, for the Appellant in A. ri. No. 118 of 

1922, 

Messrs. S. T* Srinivasagopalachariar, K, 
Bfijah Aiyar, V. Sundaram Aiyar, and A, 
V. Viswanadha Sastri, for the Respondents in 
A. S. No. 118 of 1922. 

JUDGMENT. 

Phillips. J The plaintiffs bring this 
suit under section 92 of the Code of Civil 
Procedure against Seven defendants and pray 
for the removal of the defendants from 
management, for the appointment of new 
trustees, for an an account from the defend- 
ants and for the settlement of a scheme. 
In the plaint it is stated that defendants 
Nos. 6 and 7 are the “ present trustees ** of 
the plaint temple and defendants Nos. 1 to 6 
are the Nattamaikars who are entrusted with 
collecting money due to the temple ; and, al- 
though defendants Nos. 1 to 6 are not specifi- 
cally described in the plaint as trustees, it is 
clear from the language of the plaint that the 
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allegation in that they have been in manage- 
ment of the trust and should be removed on 
account of their misappropriation of the temple 
funds. 

When the case came on for trial, the plaint- 
iffs and defendants Nos. 6 and 7 agreed upon a 
schedule which was approved of by the Court, 
but defendants Nos. 1 to 5 were ex parte at 
this hearing. A preliminary decree was, there- 
fore, drawn up settling the scheme and order- 
ing a Commissioner to examine the accounts 
in order to 6nd out which of the defendants 
were liable to make good monies to the temple. 
In accordance with this decree, the Commis- 
sioner proceeded to examine the accounts and 
to take evidence and, as a result of his enquiry, 
he sent in a report to which objections wore 
taken by the defendants. After hearing those 
objections, the learned Subordinate Judge has 
found that deefendants Nos. 6 and 7 have to 
make good a sum of Rs. 338; that the 1st de- 
fendant has to account for Rs. 2,774-8-2, and 
that the 7th defendant is also liable for 
another sum of Rs. 60. 

Defendants Nos. 1 to 5 appeal against the pre- 
liminary decree in Appeal No 85 of 19 and 
the 1st defendant alone appeals against the 
final decree in Appeal No. 118 of 1922. The 
first objection that is taken in appeal is, that 
this suit, under section 92 Civil Procedure Code, 
will not lie against the defendants Nos. 1 to 5 
as they arc not trustees but mere alienees of 
the trust property. It has been held that no 
relief can be granted against 'alienees of 
trust property in a suit under section 92, 
vide Kastun Venkataramana Aiyangar v. 
Kasturi Banga Aiyengar (1), Asam Baghavalu 
SheUy v. Pellati S%tamma (2) and Bangayya 
Baidu V. Ghinnasamy Iyer (3) and lif the 
let defendant, to whose case the argument 
is almost entirely addressed is a, mere 
alienee, it is clear that no relief can be 
granted against him in this suit. It is, how- 
ever, contended for the plaintiffs that the 1st 
defendant is not a mere alienee but a trustee de 
son tort and it is well settled that a suit under 
section 92 will lie against such a person, 
for he is in effect a trustee de faotot though 

(1) 88 Ind. Cftfl. 78 ; 40 M. 212 ; 81 M. Ii. J. 777 ; 
20 M. L. T. 490 : 6 L. W. G26 ; (1917) M. W. N. 400 

(2) 25 Ind. Oas. 794 ; 27 M. L. J. 266 ; 16 M. L. 
T. 178 ; (1914) M. W. N. 692. 

(8) 28 Ind. Oas. 898 ; 26 M. L. J. 326 ; 17 M. L. 
T. 191. 


not de jure. I may refer to Jugalkishore v. 
LaJcshmandas (4), Badree Das Mukin v. Chooni 
Lai Johurry (5), Bam Bilas v. Nitya Band 
(6) and Siddan Lai v, Oauri Shankar (7 ). 

It is argued that the Subordinate Judge, 
when directing an account to be taken, did not 
find that the 1st defendant was a tustee de 
son tort and that apparently is correct, for no 
finding is recorded and admittedly no evidence 
on the point was taken ; but the (Commissioner 
was ordered to enquire as to which defendant 
was liable and although the Subordinate Judge 
seems to have taken it for granted that the 
1st defendant would be liable, he did not defi- 
nitely consider the point, probably because, de- 
frendants Nos, 1 to 5, being ex parte, the ques- 
tion was not argued before him. When evi- 
dence was taken by the Commissioner, two 
witnesses were examined on behalf of de- 
fendants Nos. 6 and 7 who wore not at 
all cross-examined, and their evidence shows 
clearly that the 1st defendant was actual- 
ly collecting money for the temple »and was, 
in effect, managing all 'the affairs of the 
temple. There is no counter-evidence and, 
consequently, I think wo must accept the 
statements of those witnesses and find that 
the 1st defendant was a trust de son tort. 

A request is mad(i that the case should be 
sent down for further enquiry; but, inasmuch as 
defendants Nos. 1 to 5 have been grossly negli- 
gent in conducting their defence, I do not think 
it is right that they should be given any 
further opportunity of prolonging this litigation 
on the chance that they may be able to 
establish their innocence. The lower Court 
has, in effect, found that the 1st defendant as 
a trustee is liable to refund large sums of 
money and, on the evidence before the Com- 
missioner, this fiinding is obviously correct. 

It is alleged that the plaintiffs and defendants 
Nos. 6 and 7 liavo colluded together in order to 
defraud the Ist defendant. No doubt, they did 
come to an agreement in the case and it is tl^o 
witnesses examined on behalf of defendants 
Nos. 6 and 7 who prove the management by 
the 1st defendant and his receipt of the temple 

(4) 28 B. 669: 1 Bom. L. B. 118; 12 Ind. Deo. 
(N. 8.) 448. 

(6) 88 0. 789; 100. W. N. 681, 

(6) 69 Ind. OaR. 990 ; 44 A. 652 ; 21 A. L. J. 106 ; 
(1922) A. I. R. (A.) 542. 

(7) 40 Ind. Gas. 166. 
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funds. Ifc is possible that, in the abaenoe of 
defendants Nos. 1 to 5, tbe plaintiQs and defen- 
dants Nos. 6 and 7 have made up their differen- 
ces and have joined in imputinj^ liability to the 
first defendant ; but in the proceedings before 
the Commissioner the ist defendant had ample 
opportunity to pub forward his own case and 
not only was he ea; par ^<3 when tho preliminary 
decree was passed i)Ut ho declined bo adduce 
any evidence before the Commissioner and 
did not oven croRs-examine tlie witnesses that 
wore examined. There is, thoroforo, no 
ground for delaying the proceedings by allow- 
ing any further enquiry to ho held. 

It is then urged that tlie Commissioner’s 
account is altogether wrong and does not repre- 
sent tho true state of affairs. A similar ob- 
jection was taken before tbe Subordinate Judge 
but, as he points out, the objections taken wei'e 
hazy and the ist defendant made silly allega- 
tions against tho Commissioner. The 6th and 
7tb defendants raised objections winch wore in 
part allowed and now tho 1st defendant again 
raises his objectionfi which I think may well 
be described again as hazy. No real attempt 
has been made to show in what respect tho 
accounts are wrong. Certain portions of tho 
account have boon placed l)ofore us, but from 
the data afforded by these papers it is impos- 
sible to say that tlio Commissioner is wrong. 
It is not suggested that he has delii)eratoly 
misstated the acoounta, and his account was 
accepted by tho lower Court. I see no grounds 
now for holding that tho Commissioner’s report 
is not strictly accurate. In this view, the ist 
defendant’s appeal would have to be dismissed 

The only point remaining for consideration 
is, whether defendants Nos. 6 and 7 should not 
be made jointly liable with tho 1st defendant. 
This plea was not specifically taken in the 
memorandum of appeal by 1st defendant and 
it would perhaps bo hard on defendants Nos. 6 
and 7 to make them liable without giving them 
an opportunity of putting forward an answer. 
It is clear from the (Commissioner’s report 
that it was tho 1st defendant alone who 
actually received tho money which has 
been misappropriated and, therefore, he has 
rightly l)eon made liable and his liability is 
certainly the preliminary liability. Neverthe- 
less, defendants Nos. 6 and 7 are trustees and as 
such responsible for the proper administration 
of the trust property and are no doubt second- 


arily liable, I would, therefore, modify the 
decree by declaring that the 1st defendant 
is liable for the amount specified therein and 
that, failing recovery from him^ef^ndants Nos. 
6 and 7 will have to make good the deficiency. 

No objections are taken in appeal to the 
scheme tliat has been framed and, conse- 
quently, subject to th(3 above modification, 
both these appeals must be dismissed with 
costs of plaintiffs. 

As regards tlie memorandum of objections, 
1 am not prepared to interfere with the lower 
Court’s diflcrotion and, therefore, dismiss it. 

Venkatasubba Rao, J. -It is conceded 
that tlie decree against the 1st defendant could 
bo justified only on tbe footing that he was a 
trustee de son tort. The allegations in this 
respect in the plaint, such as they are, have 
beem denied not only in tho written statement 
of defendants Nos. 1 and 2 but also by the 6th 
and 7th defendants. Even should issue 9 
“ Whether defendants Nos. 1 to t5 are neces- 
sary parties to the suit ” f )0 deemed to cover 
this question, there has been no trial of that 
issue and no finding has been recorded. The 
truth is, that in the lower Court the case 
was not looked at from this point of view at 
all and tlio Commissioner was directed to take 
an account on the assumption that a suit 
under section 92 would lit? against strangers. 
It was not within his province to adjudicate 
upon tho liability of the ist defendant a ques- 
tion that should have been tried by the Court 
before the Commissioner was appointed. 
Even when evidence was adduced before the 
Commissioner, it was directed to prove not 
that the Ist defendant was liable but to prove 
tho measure of his liability and this circum- 
stance is amply borne out by the fact that 
witnesses were examined only by defendants 
Nos. 6 and 7 who had previously denied that 
the 1st defendants was a trustee. My inclina- 
tion is, tlierefore, to direct further inquiry, but 
as my learned brother takes a different view 
and as the nonchalant manner in which the 
Ist defendant conducted his case before tho 
lower Court makes me very sceptical as to his 
ultimate success, whereas a further enquiry 
will certainly entail more expense, I do not 
dosiro to dissent from my learned brother’s 
conclusion and I, therefore, agree in the order 
proposed by him. 

V. N. V. z, K. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER S 
COURT. 

Privy Counciij Aitlications 
Nos. 76 and 7 OF 1922. 

November 2, 1922. 

Present Mr. Kennedy, .T. C., and 
Mr. Raymond, A. .T. C. 

NUR MAHOMED AND othisrs— 
Apvdtcants 
versus 

HASSOMAL AND others --Opponents. 

Limitation Act {IX oj 1908), ss. 5, 12 — Application 
for leave to appeal to Privy Oouncil — Tims sp^^nt in 
obtaining copy of judgment, whether exUndeii — '^Suffi- 
cient cause inter pretaiion oJ^Ttme, qchen can he ex- 
tended. 

The time spent in obt:iiiiin{? a copy of the judgment 
can be extended in addition bo the time for obbiiiniug 
a copy of the decree only in oi^e^ whore the de^.roo is 
appealed from or sought to be reviovye 1. In an appli- 
cation for leave to appail to the Privy Oouncil, it is 
only the time requisite for obtaining a copy of the 
decree that can be oxoludol in oomputiug the period 
of liipaibatioii. [p. 963, ool. 2J 

The words “ suCdoient cause ” in section 5 of the 
Limitation Act must no doubt receive a liberal cons- 
truction, but when once the time for appeal has 
passed, a valuable right is secured to a successful 
litigant of which he must not be deprived unless the 
Court is satisfied that justice requires that extension 
of time should be granted and it must farther bo 
shown that there has boon no inaction or negligence 
on the part of the petitioner, [p. 964, ool. 2] 

Application for leave to appeal to the Privy 
Council from the judgments and decrees of 
the Court of the Judicial Commissioner of 
Sind in Second Appeal No. 39 of 1918 and 
Revision Application No. 135 of 1919. 

Mr. T, (?. £Jlphinston, for the Applicants. 

Mr. Tolasing Khusliahing, for the Respon- 
dent No. 1. 

JUDGMENT. — This is an application 
for leave to appeal to the Privy Council. A 
preliminary objection has been taken to the 
application being time-barred. 

Article 179, Indian Limitation Act of 1908, as 
amended by Act XXV of 1920, reduces the 
period of limitation from six months to ninety 
days to be computed from the date of the 
decree appealed from. 

I 0-120 


The decree is dated the 26t}i January 1922, 
the application for leave to appeal to the 
Privy Oouncil was made on the 13th May 
1922, that is to say, 107 days after the date 
of the decree. Vrima facin^ therefore, the 
application is time barred unless the applicant 
satisfies the Court that, in computing the period 
of limitation, ho is entitled to the exclusion of 
any time. 

Mr. Elphinston wlio represents the appli- 
cant urges that the period occupied in granting 
him a copy of the judgment against which he 
socks leave to appeal should be excluded under 
section 19, Indian Limitation Act. Ills argu- 
ment is that tiie application for leave to appeal 
to the Privy Council would not bo validly pre- 
sented unless it were accompanied by a copy 
of the judgment and decree appealed against 
and that both the Rules of this Court as well 
as its practice require that a copy of the judg- 
ment should ho attached to the application for 
leave to appi'al. Ho also argues that a copy 
of the judgment is indispensable to enable the 
Court to which the application is presented to 
determine whether it should be granted or 
refused. 

Clause (2) to section (12) Indian Limitation 
Act is as follows : “ In computing the period of 
limitation prime rii)ed for an appeal, for leave 
to appeal and an application for review of judg- 
ment, the day on which tlio judgment complain- 
ed of was pronounced, and the time requisite for 
obtaining a copy of tlie decree, sentence or 
order appealed from or sought to ho reviewed, 
shall be excluded.’’ 

Clause (3) of the same section reads : “Where 
a decree is appeahid from or sought to be 
reviewed tlio time requisite for obtaining a 
copy of the judgment on which it is founded 
shall also be excluded.” 

The words used in both these clauses are 
perfectly plain and unambiguous, and the 
user of the word “also‘” in clause (3) clearly 
manifests the intention of the Legislature that 
the time requisite for obtaining a copy of the 
judgment can be excluded in a^ldition to the 
time for obtaining a copy of tlie decree, only 
in cases where a decree is appealed from or 
sought to be reviewed. Tlierefor 0 ,in an appli- 
cation for leave to appeal the Ijaw permits 
exclusion only of the time occupied in obtain- 
ing a copy of the decree. Whatever be the 
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intention of the Ijegislature in establishing the 
distinction, there is no doubt that the distinc- 
tion exists and it is nob open to us to circum- 
vent it or nullify the effect of the section. 
The applioai)ility of soobion 13 of the Limita- 
tion Act to the present case is nob questioned 
and hence, in terms of the section, it is only 
the time requisite for obtaining a copy of the 
decree that can be excluded in computing the 
period of limitation. 

Nor do the rules of this Court insist upon a 
copy of the judment being annexed to the peti- 
tion for leave to appeal to the Privy Council. 
Rule 7 of the rules of the Court, at p. 147, refers 
to Civil miscellaneous appeals and applications 
which require coTMes of the judgment to be 
attached, but an application for leave to appeal 
to the Privy Council is not to be classified as 
a civil miscellaneous application. Equally, rule 
1 under the heading of Privy Council appeals, 
at p. 167, to which reference was made in 
argument, merely states that every petition 
under section 598, Civil Procedure Code shall 
be in the form prescribed by the Code for 
appeals, and this, obviously, refers to its being 
in the form of a memorandum signed by the 
appellant or bis pleader and presented to the 
Court or such officer as it appoints in this 
behalf. 

I may further observe from inquiries made 
from the Registrar of this Court that, though 
it is usual to attach a copy of the judgment 
appealed from in an application for leave to 
appeal to the Privy Council, yet it has never 
been insisted upon to secure a due presenta- 
tion of the application and tlu^. application 
would be deemed proper if only a copy of the 
decree accompanied it. Hence, neither the 
rules of this Court nor the practice require that 
a copy of the judgment is an essential adjunct 
to a petition for leave to appeal to the Privy 
Counoih 

Mr. Elphinston strongly relied on Mdhahir 
Prasad Tewari v. Jormna Singh (1), where it 
was held that, in computing the period of 
limitation prescribed by Art. 179 of the Limi- 
tation Act for an application for leave to appeal 
to His Majesty in Council, the time spent in 
obtaining a copy of the judgment sought to be 

(1) 68 Ind. Cas. 88 : 1 Pat. 439 ; 8 P. L. T. 389 ; 

(1933) Pat. 198 : 4 U. P. D. R. (Pat ) 8S ;( 1922) A. I. 
R. (Pat) 366. 


appealed from should be excluded under section 
12 (3). It was observed in the judgment in 
this case that, under the practice in this 
Court it is necessary that a copy of the judg- 
ment from which it is sought to appeal should 
always be filed with the petition applying for 
leave. The Court insists upon that because in 
some oases it is absolutely necessary that the 
judgment itself should be considered, notably 
in oases wliere the question is whether a sub- 
stantial question of law arises for considera- 
tion.*' Inasmuch as the practice of the Patna 
Court has been to insist on a copy of the judg- 
ment being attached to the petition it is but a 
logical deduction to exclude the time occupied 
in obtaining it but, as I have observed, it is not 
the practice of our Court to insist upon a copy 
of the judgment, and, consequently, the prin- 
ciple on which the Patna High Court proceed- 
ed, (whether the practice is in conformity with 
the Law or not, I venture no opinion), cannot 
find place in our Court. 

It appears to me that we must interpret the 
law as it stands, particularly as it is free from 
all ambiguity and when the Legislature clear- 
ly declares that only a copy of the d(‘oroe is 
essential in a petition for leave to appeal con- 
sequently the time occupied in obtaining a 
copy of the judgment cannot be excluded. 
Mr. Elphinston pressed us to apply the provi- 
sions of section 5 of the Limitation Act 
in his favour. His main argument for 
invoking the aid of this section was that some 
of the applicants were minors and the Court, 
therefore, ought to treat them in a generous 
spirit. Section 6, no doubt, vests the Court with 
a discretion which, however, must be judicially 
exercised. It is true that the words “ sufficient 
cause ** in the section must receive a liberal 
construction, but, at the same time, it must not 
be overlooked that when once the time for 
appeal has passed, a valuable right is secured 
to the successful litigant, of which he must 
not be deprived unless the Court is satisfied 
that justice requires that an extension of time 
should be granted. But , further, to attract the 
applicability of section 6 it must be shown 
that there has been no inaction or negligence 
on the part of the petitioner. The judgment, 
as I have observed, was delivered on the 26th 
January 1922 and the applicant had time till 
the 25th April 1922 to file his application. 
Assuming the correctness of his statement that 
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though he applied for a copy of the judgment 
on the 28th January 1922 it was ready for 
delivery only on the 20bh February 1922. The 
petitioner had full two months to hie his appli- 
cation. It was urged that, as the estate of 
Gulam Mahomed was under the management of 
the Court of Wards, it was necessary to send 
the copy of the judgment to the Manager and it 
was nob returned till a short time before the 
application was filed. This is certainly not an 
adequate reason for condoning the delay. The 
mother of the minors was their guardian ad 
litem and she was assisted in this litigation by 
the brother of her deceased husband who lived 
in the same house. Both in the District Court 
of Hyderabad and in this Court they had the 
advice of competent legal advisers. It did nob 
require a period of two months either for the 
Manager of the Court of Wards or for the 
widow of Gulam Mahomed, who herself was 
also personally interested in the litigation, to 
make up their minds whether they should 
apply for leave to appeal to the Privy Council. 
To apply the provisions of section 5 of the 
limitation under these circumstances would 
be an injudicious exercise of our discretion. 

We, therefore, hold that the application for 
leave to appeal to His Majesty in Council is 
time barred and we reject it with cost. 

S. D. Application rejected. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 708 of X922. 

October 31, 1923. 

Present : — Mr* Justice Sulaiman. 

KESEI SINGH— Plaintiff- 
Appellant 
versus 

CHANNO— Defendant— Kespondent. 

Landlord and tenant-- EjedmcnU i^yit fcr^ Tenancy t 
proof of —Mortgage decdy tinreguifrcch whether can he 
relied upon to diow nature of Begitiratuyn 

Act {XVI of 1908) sfu 17, 49. 

Where, in a suit for ejectment, the plaintifi comes 
into , Court on the allegation that the defendant H a 


tenant, it is open to the latter to rely on an unregis- 
tered deed of mortgage which was followed by deli- 
very of posse-^sion, in order to show the nature of his 
possession and to satisfy the Court that be ia not 
holding the land as a tenant. 

Kurn Veerareddi v. Kurri Bapireddu 29 ]\rad 336 ; 
Thakore Fatesingjiv* Bomanji A. Dalalt 27 Bom. 516, 
relied on. 

Second appeal against the decree of the 
Additional District Judge of Cawnpore, dated 
the 7th February 1922. 

Mr. M, S, Bajpai, for the Appellant. 

Mr. S. P. Smha, for Mr. Beni Bahadur^ for 
the Respondent. 

JUDGMENT. — This is a plaintiff s appeal 
arising out of a suit for eiectment in the 
Revenue Court. The defendant pleaded that 
the relation of landlord and tenant did not 
exist between the parties. He in fact set up 
his rights as a mortgagee from the proprietor 
Ganesh, who is now dead, and one of whose 
sons is in Jail and the other absconding. He in 
support of his contention produced an unregis- 
tered deed dated the 22nd of April 1909. 

The Court of first instance found that the 
relation of landlord and tenant did not exist 
between the parties. It also remarked that in 
this village the lambardar was not the sole 
person who made collections, but that all the 
co-sharers made collections in respect of their 
separate shares. The first Court, therefore, was 
further of opinion that the suit by the lamhar- 
dar alone for ejectment was not maintainable. 

On appeal the lower Appellate Court has 
upheld the findings of the first Court and dis- 
missed the suit. The judgment is not as clear 
as it might have been* bub I take it that the 
lower Appellate Court was opinion that the 
relation of landlord and tenant did not subsist 
between the parties. 

It is true that the mortgage-deed in question, 
not being a registered document, is invalid as a 
mortgage-deed and cannot affect the property 
purporting to have been transferred under it. 
At the same time, this was executed in 1909 
and delivery of possession followed. When 
the plaintiff' came to Court on the alligation 
that the defendant was a tenant, 1 think it was 
open to the defendant to produce this docu- 
ment in order to show the natuu; oi his 
possession and to satisfy the Court that he 
was not holding the land as a tenant. This is 
the view which was accepted in the Full 
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Bench case of the Madras High Court report- 
ed in Veemreddi v. Kurri JJapircddi 

(1) and by the Bombay High Court in the case 
of Thakore Fate$ing]i v. Bonump A, Dalai 

(2) . It is also clear tiiat if a suit had been 
brought in the Civil Court for the ejectment 
of the defendant as a trespasser he would 
have been allowed to show that he had 
been put in possession on payment of a 
certain mortgage-money and might have 
asked the Court to give him some relief in 
equity. Similarly, there may, be a case where 
a co-owner has transferred his share under an 
unregistered sale-deed to his other co-owners 
and put them in possession. Even though the 
other co-owners cannot sot up this unregistered 
deed as passing title, 1 think it is open to them 
to show by means of that deed that since that 
date they have been holding possession ad- 
versely to the original owner and not as more 
co-owners. In this view of the matter, 1 am 
of opinion that it was open to the defendant 
to show that his possession was not that of a 
tenant, and that, whatever else his possession 
may be, the relation of landlord and tenant 
does not exist between tiie parties. This 1 take 
to bo the finding of both the Courts below. 
On that finding the suit for ejectment in the 
Eevenue Court was liable to be dismissed. 

It is to bo noted that the present plaintiff, 
though a lambardar, is in no sense the legal 
representative of Gauesh or his sons. A suit 
by him either for redemption of the supposed 
mortgage or for the ejectment of the defend- 
ant as a trespasser would not have been main- 
tamable in the Civil Court. It is, therefore, not 
open to him to turn round and treat the 
defendant as a tenant, when on the facts found 
by the Courts below the defendant has not 
been holding this land as a tenant at all. 

I am, therefore, unable to interfere with the 
decree passed by tlie lower Appellate Court 
and i dismiss this appeal with costs, 

z. K. Appeal dmmsecd, 

(X) 29 M. 886 ; 1 M, L. T. 153 ; 16 M, L. J. 895. 
(F.B.}. 

(2) 27 B. 515 ; 5 Bom. L. B. 27^. 


NAGPUR JUDICIAL COM- 
MISSIONER'S COURT. 

Second Civil Appeal No. 265-B of 1921. 

November 29, 1923. 

Present: — Mr. Krinkhede, A. J. C. 

NILKANTIl— Appellant 
versus 

KESIIBOEAO and othebs— 
Eespondents. 

SiatJip Act 11 of 1899) ss. 20, 85, Sell, i, Arts. 5 (c), 57 
{i))-^Agri'enieibi of service aud\ smmtij-bond without 
itmitt duty payablc^ on—l)(fii‘tcucy.-^Frovcdure 'Penaltyt 
whether can be recovered. 

Where uo limit irt defined in a security-bond or the 
limit is exceeded, the instrument falls under clause 
(b) of Article 57 of Schedule 1 to Ihe Stamp Act and a 
lixodi duty is payable thereon. Section 26 of the 
Stamp Act, which must be road subject to section 35 
of the Act, has no application to such an instrument. 

Mulp Becharw Jetha Jeshanhafi 10 Bom. 239; 
5 Ind. Dec. (N. S ) 517 ; Kondapi Seshayya v. Oroucht 
Venkata Hubbayya Chettiji 39 Ind, Gas. 4d8; 31 M. L. J. 
234, relied on. 

- A combination of an agreement of service and a 
security-bond in which no limit is defined falls under 
Articles 5 (v) and 57 (b) of Schedule 1 to the Stamp Act, 
and if the stamp paid on such an instrument is not 
sulficiont the denciency can be made up under section 
3o of the Act. Section 26 of the Act has no applica- 
tion to such an instrument. 

Appeal against the decree of the Additional 
District Judge, East Berar, Amraoti, dated 
the 30th April 1912, 

Messrs. D. U. Dixit and B, B,D, N. Khare, 
for the Appellant. 

Mr. M, B, Indurkar, for the Eespondents. 

JUDGMENT. — The defendant No. 1. 
Motisao who is not a party to this appeal was 
in the service of the respondent as a warkari. 
The defendant No. 2, who is appellant before 
me, was a surety for him. lotb of them have 
executed what is known as I\okainama* dated 
20th November 1910, Exhibit P. 1, The 
aforesaid Motisao misappropriated large sums 
of money amounting to Es. 1,399-2-0 be- 
longing to the plamtifis firm. The defend- 
ant No. 2 contested his liability on several 
grounds, one of them being that the secu- 
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ritiy-bond was not admissible in evidence 
for want of proper stamp-duty. The 
plaintiffs admit that tbo defendant No. 2 
agreed to stand surety for an unlimited 
amount, and submit that if tlio stamp-duty of 
Bs. 3 was insufficient the deficiency may bo 
recovered from them and the document 
validated. The following issue is material to 
the points raised in this second appeal : — 

“ Whether the agreement “ Nokarnavui 
and security bond is not properly stamped 

The finding on this Iesuo is that the document 
which was engrossed on a stamp worth Bs. 3 
was executed under the impression that the 
funds in the hands of Motisao would never ex- 
ceed the amount covered by the stamp, and had 
it been intended to cover an unlimited lial)ility 
it would have been scribed on a five rupees 
stamp. That since the plaintifis claim an un- 
limited liability thereunder, the finding of the 
Court was that it was not duly stamped. The 
plaintifis’ suit as against defendant No. 2 was, 
therefore, dismissed and a decree for Ks. 1,269 
was passed against defendant No. 1. Plaint- 
iffs* appeal against this decision was success- 
ful and defendant No. 2 was also made liable 
along with defendant No, 1 for Es. 1,269 and 
proportionate costs. The only point, therefore, 
pressed before me is whether under this “No- 
harnoma ” and “security-bond” the plaintiffs 
can recover anything more than what is cover- 
ed by the stamp-duty paid on the document. 
It is argued that, whereas the instrument 
does not mention the limit of the pecuniary 
liability, nothing more than what is covered 
by the stamp paid on it can bo legally recover- 
able thereunder. The rulings reported in 
Me Dowell V. Bagava Chetty (l), Collector of 
Tanjore v. Bamasamier (2), and In the Matter 
of Gajraj Singh (3), have been brought to my 
notice. It is urged that the cases in Mo 
Dowell V. Bagava Chetty (1), and In the Matter 
of Oojarj Singh (3), are distinguishable as the 
documents therein involved did contain a 
statement of the consideration and of all other 
facts affecting the chargeability of the instru- 
ment with duty as required by section 27 of 
the Stamp Act to enable the Court to- determine 
or define the extent of the liability of the exe- 

(1) a7 M. 71. 

(2) 8 M. 242; 1 Ind. Doo. 793 (F.B.) 

(B) 9 A. 685; A. W. N. (1887) ilO; 5 Ind. De« 
(K.S.) 897 (F. B.) 


outant thereunder and determine tlie stamp- 
duty payable. On the stroni^th of the ruling Col- 
lector of Tanjurev. Hinua.savner (2), it is con- 
tended that the liability b^'ing unlimited the 
document Exhibit P-1 does not entitle plaint- 
iffs to recover more tlian Rs. 600 if it bo 
treated as a bond under Article 15 of the 
Stamp Act. On tbo other baud, it is contend- 
ed by the plaintiffs-respoudents tliat the pre- 
sent case does not fall within the scope of 
section 21), Indian Stamp Act, because the 
instrument is not olnrgoable with ad valorem 
stamp-duty. 

It is next conterulod on behalf of the plaint- 
iffs that this document is a combination of an 
agreement of service and also of a security- bond 
within the moaning of Articles 5, clause (e), 
and 57, clause (h), of the Indian Stamp Act. 
The total stamp-duty payable in respect of the 
instrument was, there fore, 8 annas Ks. 5 
but, as a matter of fact, the document was 
written upon a stamp-papt^r worth Ils. 3 and 
that it may bo admitted in evidence on payment 
of duty and penalty. It is pointed out t))at sec- 
tion 26 of the Indian Stamp Act is subject to 
section 35 of the Indian Stamp Act. This is 
clearly established by tlie rulings in 
Muiji Bcchar v. Jelluf’ Jenharikar (4), and 
Kondapi Sashayyu v. Orandht Venkata Sub- 
hayya iChetiy (5). I am not prepared to hold 
that in this case tlie '^Nokarnama' and “se- 
curity-bond” taken together can be said to 
bo wholly an instrument m respect of which 
ad valorem duty is payable. It is outside the 
scope of section 26 of tbo Stamp Act. There 
are several documents in respect of which 
fixed duty is prescribed and others where ad 
valorem duty is payable only up to a certain 
extent. Where, therefore, the limit is not defin- 
ed or is exceeded, the instrument falls under 
the clause “in any other case” and fixed duty 
is payable thereon. Under these circumstances, 
I think the document in question is one which 
falls under Articles Nos. 6, clause (r;), and 57, 
clause (6J, of the ^Schedule and that tijo stamp- 
duty payable was 0-8-0 i Rs. 5=R'5. 5-8. There 
is a deficiency of Rs. 2-8 0. This, together with 
the penalty Ks, 25 should be recovered from 
the respondents. 

(4) 10 B. m ; 6 ind. Doo. (N. S.) 647. 

(5) 89 Ind. Gas, 448; BI M. L. 3. 234. 
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As tho document has already been admitted 
into evidence, acting under section 61 of 
Indian j:>bamp Act, I direct the recovery of 
the amount of deficient stamp-duty, and 
penalty from the respondents. Until payment 
of stamp-duty and penalty the decree passed 
in the case shall not he confirmed in this 
Court. The respondents are called upon to 
furnish the necessary stamp-duty and penalty 
and then a decree dismissing the appeal 
and confirming the decree of the lower 
Appellate Court shall issue and the appeal 
will stand dismissed with costs. If the 
plaiutiffs-respondents fail bo make good the 
deficiency and the penalty by the 30bh 
of this month, the appeal will be allowed 
and the decree will be modified by delet- 
ing the name of defendant No. 2 from 
the same and in that event the respondents 
will pay the defendant No. 2’8 costs of this 
appeal and of the lower Courts. 

Z. K. 


CALCUTTA HIGH COURT. 

Civil Bule No. 42 of 1923 in Connection 
WITH Civil Bulb No. 832 of 1922. 

February 12, 1924. 

Present Mr. Justice Walmsley and 
Mr. Justice M. N. Mukerjee. 

bATISH CHANDBA BHATTACHARJEE— 
Petitioner 

versus 

SRI JOGUNNESSA BIBI and others— 
Opposite —Parties. 

Civil trocodurs Code {Act V o/ ly08), s. 115 (o)« 
0. XXn, rr, 3, ‘J {^^)'—Abatoment-^8ubstUutioii fnade 
afUr time withmii objection-^Opporluntiy, if to be 
given to set aside ahaiemefit — Seotion 115 (c*), ** Act- 
ing illegally^* meaning oj* 

Whore, during the pending of an application under 
0. XXI. r. UO, Civil Procedure Code, the applicant hav- 
ing died, and hi« heira wore not substituted till after 
the expiry of time allowed by law without any objec- 
tion from the opposite party and or on appeal the 
District Judge held that the substitution was incom- 
petent by reason of abatement having taken plaot 


under O. XXII, r. 3, Civil Procedure Code, which 
abatement wa^^ not set aside in accordance with 
0. XXn, r. 9 (2), Civil Procedure Code : 

Heidi that the order of the District Judge was right 
in law but that, by rea-^on of the applicaLioii for sub- 
stitution having been readily allowed and no objeo- 
tio i having been taken at any stage of the proceeding, 
the order of the Di-itrict Judge unjustly deprived the 
petitioner of an opportunity to make an application 
under O. XXII, r 9 (i) and had left him altogether 
without any romed> [p 959, col. Ij. 

The expression “acting illegally” in section 115 (c) 
does not merely imply the committing of an error of 
procedure such as “acting with material irregularity” 
does. Thi^ imrt of the clause was advisedly loft open 
in iadefinile language in order to empower the High 
Court to interfere and correct gross and palpable 
errors of subordinate Courts, the justification for the 
interference being determined up^n the grossnoss and 
palpablonoss of tlio error conipLainod of and upon the 
gravity of injustice resulting from it [p. 959, col. SI]. 

Bulo against the order of tho District 
Judge of Tipperab in MiscoUaneous Appeal 
No. 86 of 1922 against the decision of the 
Munsif, 6bb Court, Oomilla in Miscellaneous 
8uit No. 353 of 1920. 

Mr. Mahomed Nurul Euq Ohowdhury^ for 
the Petitioner. 

Babu Nagendra Chandra Chotodhury, for 
tho Opposite Party. 

Mukerji, J. — The facts which have given 
rise to the present application are these. 

One Umedali applied under O, XXI, r. 90, 
Civil Procedure Code, in tho Court of the 6bh 
Munsif at Comilla for setting aside a sale, 
and during the pendency of the said proceed- 
ings died on tho 18bh July 1920, On the 
24th July 1920 the death was reported to tlio 
Court, and the learned Munsif made a note of 
it in the order-sheet. Thereafter, on five 
different dates, the proceedings were adjourned 
on the ground that the heirs had not been 
made parties and six months had not yet 
elapsed from the date of death. On the 5th 
February 1921, one of tho dates to which the 
case was adjourned, an application for sub 
stitution was made on behalf of tho heirs and 
legal representatives of Umedali and the same 
was allowed. It does not appear whether the 
opposite party wore present on that date or 
not, but on none of the dates to which the 
case was subsequently adjourned, was any 
objection taken to the order for substitution 
that had been made, and tho proceedings went 
on with the result that the learned Munsif 
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80 b aside bho sale by an order passed on bhe 
18bh February 1922. The opposite party pre- 
ferred an appeal to bho District Judge of Tip- 
perah and the learned District Judge sot aside 
the Munsif s order and dismisssol the appli- 
cation for setting aside the sale, on tho ground 
that bhe application had, as a matter of fact, 
abated by reason of the death of IJmedali and 
the application for substitution was incompot- 
enb and 'the substitution had been wrongly 
allowed. 'Ihe petitioners have thereupon 
moved this Court and obtained the present 
rule to show cause why the order of the 
District Judge should not be set aside and 
that of the Munsif restored or why such other 
or further orders should not be passed as bo 
this Court may scorn lib. 

We have hoard the parties and considered 
the facts and circumstances of the case in so 
far as they bear upon bhe present Rule. The 
learned District Judge was undoubtedly Right 
in his view of the law that bhe proceed- 
ings liad automatically abated on the 18th 
January 1921 under O. XKIL, r. 3, Civil Pro- 
cedure Code, and no application for substitu- 
tion could be entertained after that date, the 
petitioners by presenting a proper application 
under O. KKlf, r. 9!2j, Civil Procedure 
Code, and only by showing sufTioienb 
cause could obtain an order setting aside the 
abatement. We think, however, that ])y 
reason of tho applicatioa for substitution being 
readily allowed by the learned Munsif and no 
objection having been taken by the opposite 
party at any stage of the protracted proceed- 
ings that followed in his Court, tho petitioner 
were deprived of an opportunity to make 
an application under O. XXlI, r, 9(2), 
Civil Procedure Code, and they were 
misled by the course of the proceed- 
ings that were adopted. The order 
passed by the learned District Judge 
reversing the de,cision of the learned Munsif 
and dismissing the application for setting aside 
bho sale has also nob given the petitioners any 
such chance, and, as matters stand, they were 
altogether without any remedy. 

It has been pressed on us on behalf 
of the opposite party that our powers 
of interference under section 115, Civil 
Procedure Code, are very limited In my 
opinion tho case does not fall within clause 
[a) or {h) but under the first part of clause (c) 


of that section, "Acting illegally in that 
clause does not merely imply the committing 
of an error of procedure such as “ acting with 
material irregularity ” does. In my opinion 
this part of tlio clause was advisedly left in 
indefinite language iu order to empower the 
High Court to interfere and correct gross and 
palpable (errors of subordinate Courts, the 
justification for bho interforenoe being deter- 
mined upon tbo grossness and palpableness of 
the error complained of and upon the gravity 
of the injustice resulting from it. In tho pre- 
sent case, in my opinion, injustice has been 
done to bhe petitioners. 

The question then is, what should be our 
order. Having regard bo the fact that the 
petitioners are all minors with the exception of 
one who is their guardian and who is said 
to bo a piirda napkin Muhammadan lady and 
who, as far as can be made out, is also illiterate 
an application on their behalf under O. XXII, 
r. 9(2), Civil Procedure Code, stands a good 
chance of succeeding. 1 would, therefore, 
treat tho order for substitution as being one 
sotting aside the abatement, and would set 
aside tho order of the learned District Judge 
and remit tho appeal to him to be dealt with 
on the merits. No, order is made as to the 
costs of this Rule. 

Walmsley, J. — I agree. 

S. D. Appeal remitted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1623 of 1923. 
January 7, 1924. 

Present : —Mr. Justice Moti Sagar. 

Nawah GHULAM QUTAB-UD-DIN 
KHAN— Defendant— Appellant 

versus 

Mian FAIZ BAKHSH AND OTHEBS-- 
Plaintiffs— Respondents. 

Gontract Act {IX of 1879) s -Principal and 
agent-- TrincipaU whether hound to keep account^ 
Accounts f suit fort when maintainable. 
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Under r. 213 of the Contract Act an agent in under 
statutory obligation to reader accounts to hi^ princi. 
jHil but the principal i^ under no oountor-.-itatutory 
obligation of the nature towards tho agent. 

Where no duty i ^ ca^t upon tho <lefo!'d ^.nt under tho 
law to keep an acoouiit, tho plaintil'f cannot domand 
an account from him inorely on the ground that the 
defendant has, a * a matter of fact, kept an account. 

The right to claim a Rtal.cmo^jt of account h an un- 
usual form of relief only giMii’to'l in certain spooilic 
oases and can only bo clainiod when tho relatiou- 
flhip betwoflu tbo parlies is such that thi s U the only 
Belief which will onable the claini int to sati daotorily 
assert his legal rights. 

Jowaliir Singh v. Harm ifab 00 P. U. IrtiO, fol- 
lowed. 

Mr. Sugar Gkand, for Mr. ZafaruUah Khan^ 
for the Appellant. 

Mr. Oerielf for the Kcspoiulents. 

Second Appeal from tho decree of tho 
Dmtricb duclj^e, b'erozoporo, dated the IGbli 
May 1923, adfirmiug tliat of the Subordinate 
Judge, I'orozepore, datud tho 9th April 1923, 
passing a preliminary deoroo for rendition of 
accounts, 

JUDGMENT. — This second appeal arises 
out of a suit for an adjustment of accounts 
brought by tho plaintiffs, tho sons of a ocmbain 
contractor, who, it is alleged, did some build- 
ing work for the defendant. A preliminary 
decree for rendition of accounts was passed 
by the Trial Court and the judgment was 
uplield on appeal by tho learned District Judge 
on the 16th of May 1923. The dofeiidaub has 
now come up in second appeal to this Court. 

Tho case, in my opinion, is clearly governed 
by Jowaliar Singh v. Haria Mol (1), whore it 
was laid down that *' the right to claim a state- 
ment of accounts is an unusual form of relief 
only granted in certain specific cases and is 
only to bo claimed when the relationship 
between the parties is such that this is tho 
only relief which will enable tho claimant to 
satisfactorily assert his legal rights.” 

In the present case it is clear that there 
was no duty cast upon tlie defendant under 
the law to keep an account, and that tho proper 
relief to claim for the plaintiffs was to have 
brought a suit for a specific sum and to have 
asked tho defendant to produce bis account- 
books as evidence in support of their (the 

(1) 60 P. R 1899. 


plaintiffs*) case. Under section 213 of the 
Oonbraot Act an agent is under a statutory 
obligation to render accounts to his principal, 
but tho principal is under no counter-statutory 
obligation of the same nature towards the 
agent. 

It is urged by the respondent’s Counsel that 
though, ordinarily, the principal is not bound 
to render accounts to his agent, yet in the 
prostmt case there was a specific agreement to 
the effect that the defendant would keep 
accounts. There is, however, no evidence on 
the record in support of this special agreement 
and 1 must, therefore, liold that there is no 
force in this argument. "Jlie mere fact that 
the defendant did keep an account does not 
entitle the plaintiffs to tho relief claimed, In 
my opinion, on the evidence produced, it has 
not been ostaLHshod that the defendant was 
under any obligation to keep an account for 
the plaintiffs’ benefit and I must, therefore, 
accept tho appeal and dismiss the plaintiffs’ 
suit. Under the special circumstances of the 
case, r order that the parties should bear their 
own costs throughout, 
z. K. Appeal accepted, 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Keoond Civil Appeal No. 278 of 1922 
February 29, 1924. 

Present: — Mr. Kinkhede, A. J. C. 

BHUWAN LAL AND another— Appel- 
lants 
vers 2 i$ 

MANHOBI— AND OTHERS— Eespondents. 

Limitation Act {Act IX of 1008) s, ^—’Second 
Appeal' Qiiesiim of Limitation^ when can he raised. 

When a que-itioii of limifcation is not a question 
purely of law but one of mixed fact and law the 
Second Appellate Court cannot go^ into it of its own 
accord uixder section S of the Limitation Act and dis- 
miss the suit as barred although limitation was not 
set up as a defenoe. 
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Appeal agalnsb bhe decree of Distriob Judge, 
Chhindwara, dated the 22ad February 1922. 

Mr. V, Wasalwar, for the Appallants. 

Messrs. M, Ouptu and A, G. Boy, for the 
Eespondonts. 

JUDGMENT. — This appeal has been 
argued at groat length on both sides. After 
carefully considering the arguments addressed 
and perusing the records, I am of opinion that 
the decision arrived at by tho lower Appellate 
Court on the important question of Sumaran- 
laVs alleged exclusion from the joint family 
for more than 12 years prior to tho date of 
the present suit is correct. If, in spite of tho 
repeated demands of Sumaranlal and his 
mother, commencing from tho date of the 
Exhibit 4 D-3, dated 20th August 1890 and 
ending with Exhibit 4 l)-8, dated 1th Decem- 
ber 1906 which was after Sumaranlal became 
a major, and which are relied upon as proving 
Sumaranlal’s exclusion to his knowledge from 
joint family by bis father during his own life- 
time, and after his death, by his brothers the 
present appellants, there was mutation of 
names in favour of Sumaranlal after the 
father's death, I cannot understand liow the 
appellants can successfully contend that 
Sumaranlal was excluded from enjoyment of 
his status as a joint oo-paroeuor. Exhibit 
2 D-2 is another piece of evidence which clearly 
imports an admission on the part of Bhuwaa- 
lal in tho year 1913 of the subsisting title of 
Sumaranlal to the joint family property. He, 
no doubt, asserted in that Exhibit a right to 
the share of Sumaranlal on the ground that 
by partition or an arrangement effected 
between them tlie share of Sumaranlal had 
become his. The title, if it bad prevailed, 
would have negatived the right of Sumaranlal 
to the property and would have precluded 
tho attaching creditor from selling Sumaran- 
lal’s interest in execution of his decree and 
there would have been no occasion for any- 
body to purchase it. But the objection which 
Bhuwanlal preferred on the basis of this title 
or arrangement was disallowed, and the 
property was ordered to be put* to auction 
and actually sold and it was Bhuwanlal who 
became the auction-purchaser. But tho sale 
was nob confirmed in favour of Bhuwanlal. 
This piece of conduct on the part of Bhuwan- 
lal of arranging to acquire by partition, or by 
I C-^12X 


auction Sumaranlal’s interest, clearly shows 
that he regarded Sumaranlal to have a subsist- 
ing interest in the property in 1913, 
Sumaranlal paid up the decretal amount and 
Bliuwanlal gob back the purchase-monoy. 

Tho plaintiff became a purchaser of 
Sumaranlal’s interest long after those incidents 
took place. Tho lower Courts have disbelieved 
the evidonco tending to show that Sumaran- 
lal’s demands wore refused. Under those 
circumstances, the finding of the lower Appel- 
late Court tliat tho appellants failed to prove 
that they had been in adverse possession of 
the property in suit for more tlian 12 years 
prior to the institution of tho suit, is support- 
able by evidonco proper for oonsidoration and 
is not liable to attack in second appeal. 

A minor question about the present suit 
being barred by limitation when instituted in 
the Court of the ^^onior Subordinate Judge 
had been noticed by mo, l)ut on going through 
tho record carefully I find that the suit was 
originally filed on 25th July 1919 in Munsif's 
Court, but the plaint was robarnod for presen- 
tation bo the proper Court on 22nd April 1920. 
It was re-presented either on tho 23rd or 27th 
of April 1920 to the Court of Senior Subordi- 
nato Judge. Wliother on the 23rd after pre- 
sentation it remained witli plaintiff until 27th 
April 1920 is not very clear and as it was 
doubtful whether the correction which I find 
in tho plaint was mado before 23rd or after it, 
I think that tho question of limitation is not a 
question purely of law but one of mixed fact 
and law, and I cannot, therefore, go into this 
question of my own accord under section 3 of 
the Limitation Act, which entitles a Court to 
dismiss a suit as barred although limitation 
was nob set up as a defence. 

The appeal fails and is dismissed with costs. 
Costs in tho Courts below will be paid as 
already ordered, 

(J, R. D. Appecil dismissed. 
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CALCUTTA HIGH COURT. 

Appeal prom Original Decree No. 73 of 
1921. 

January 23 and February 21, 1924. 

Present Justice Sir Nalini Eanjan Chatter jeo, 
Kt., and Mr. Justice Cuming. 

KAMATi KKISHNA IvUNDU 
Clio WDII UEY— Appellant 
versus 

CHATOOEBHUJ DASSA and others 
Eespondents. 

Specific Pi^yjormance, suit J(yi- ^Contract qf sale, sub- 
ject to opprnval of SoUctiorsy if valid Purchaser, if 
con pray foi enquirij into vendors* title— liouhnipLcy 
of punniiff, effect of '—Mutuality of contract, doctrhw 
of, when u ppiicahle. 

All iigrooiiaenl for rfubjoeb to Uio approval of 
iho Soiioibors a parbiobly valid and ouforoeable 
agroouieiit. [p. tiCl. col. l.J 

I b 14 opou to tho piiroha^or to claim an onciuiry 
iubo the lible ot tho vendor of the property, but ho 
niU4l accept the title a a it. if lie oh'jo4o.4 to purchase 
tho property, [p. ^01, ool. i j 

if tiino 1)0 made tho o-;4onco of tho contract, that 
may be waived by the conduct of the iniroha^or ; and 
if the time U once allowed to pa44. and tho parties go 
oil negotiating for completion of the purchase then 
time i^ no longer of tho e.^soucc of tho contract. 

[p. !)Ci, col, ‘i.J 

n ebb V. Jlnghes, (1870) 10 Kq. 281 ; 31 L. J. Ch. 
OOG ; relied upon. 

But a mere extension of time, and nothing more, is 
only a waiver to tho extent of sub^titutijig tho extend- 
ed lime for the original ti)Uo, and not an utter des- 
truction of the essontial character of the time, 
[p. dOl, col. 2. i 

JJarclay v. Messenger, (187 1) P3 L.J. Ch, 4 1'J at x^* 4&6; 
30 L. 1'. 251 ; 22 \V. il. f)22. and Jlaji Pahir Maho- 
med V. Shaih Abdulla, 12 B. 615; 6 Inp. Dec. (N. ti.) 
P22, relied upon. 

If a plaintiff (purchaser) in a suit for speoifio ^r- 
foruiauoe become^ a bankrupt before tho institution 
of the v^uit, he cannot have tho contract enforced 
Rpociiically. But it is otherwise if he becomes bank- 
ru))fc after his Ruit hai boon decreed and tho purchase 
money is deposited by him. 

(l). yG5, col. Lj 

There is no authority for holding l.hat the principle 
of mutuality applicable to suits for spocitio porform- 
auoe of contracts before tho institution of a suit, 
ai)x>lies to tho parties after tho suit has been decreed 
and tbe money has been deposited by tlic puTvlia&er 
before he becomes a bankrupt, [p 11G5, col. 2.J 

Babu Bupendra Kumar Uitter^ for the 
Appellant, 


Babus Mahendra Nath Boy and Taraheswar 
Pal Ghowdhiiry, for tho Eespoadent. 

JUDGMENT. — This appeal arises out of 
a suit for specific performance of a contract 
for sale of agardeii called the “Kuudu*’ grardon 
at Howrah. An a^Teement was entered into 
on tho 10th Juno 1919 betwf^on the plaintiff 
(the vendee), now represented l)y tlm Official 
Assignee, and the defendant and tbe the terms 
of tho contract are embodied in the receipt 
executed by the defendant (the vendor) which 
runs thus : “ Eeooived from Babu Chaturbhuj 
Dosa the sum of Es. 2,001 ” (rupees two 
thousand and one) only as earnest-money and 
in part payment of purchase-money in respect 
of my 22 bighas of land including land covered 
by water more or less at Salkea on Grand 
Trunk Eoad known as “ Kundu Bagan ” which 
I have agreed to sell and he has agreed to 
purchase free from all incumbrances but 
subject to approval of title by his Solicitors 
Messrs. Khaitan & Co. at the rate of Es. 160 
(one hundred and fifty) por cottah. I have 
agreed that all necessary x)arties will join in 
the conveyance and that the sale will ho com- 
pleted within one month from the date of 
delivery of title deeds. Time being of the 
ossoiicG of the contract.” 

The title-deeds wore sent to the purchaser’s 
Solicitors, on tho 12th dune 1919. Messrs. 
Chattorjoo & Co., were tho vendor’s Solicitors 
and Messrs, Khaitan & Co. were the Solicitors 
of the vendee and for shortness' sake we shall 
in our judgment refer to them as Chatterjees 
and Khaitans. There was some correspondence 
between the Solicitors of tho parties about the 
Surveyor who has to measure the land. 
Ultimately, it was agreed that there should be 
two Surveyors one Mr. C. K. Sarkar, for the 
vendor and Mr. Johnstone, for the purchaser, 
and that they would measure tho land on tbe 
6th July 1919. On that day some measure- 
ment was made which, however, was not 
completed because there was jungle on tbe 
land. It is said on behalf of the vendors 
that there were merely shrubs on the land. 
Whether they were shrubs or jungle, the 
measurement was nob completed on that day, 
because the land was nob cleared of them. 
The Khaitans, on tho 9bh July 1919, wrote to 
tho Chatterjees that the shrubs should be 
cleared, and on the 11th July, they again 
enquired whether the jungle had been cleared 
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or not. The ChatterjGes replied that the 
jungle bad been cleared by the vendor 
on “ last Sunday,” that is, the 6th duly. 
The evidence upon the question 

whether the further measurement was to 
be taken up within two or three days from 
the 5th duly, or was to be made alter the 
purchaser’s Solicitors received intimation of 
the jungle having been cleared is coutlioting. 
There is the evidence of Mr. dohnstone’s man, 
Pramatha Na'.h Mukhcrjeo, who was examin- 
ed on behalf of the plaintiff, and evidence 
of Mooktaram Ghose, an assistant of 
the defendants surveyor Mr. Sirkar, on 
the point. This much is clear from the 
evidence that the Survey could not be 
completed on the 5th July, and Imving 
regard to tlie fact that in the account- 
books of the defendant (the vendor), tlie ex- 
penses for clearing the jungle are entered on 
dates between the 6th July 1919, and that 
Bs. 38-10-0 was paid to 103 labourers at the 
rato of 6 annas per day for each, m appears 
from Ext. D (the account-books of the defend- 
dant) the defendant’s story that the jungle 
had been cleared on the 6th duly cannot bo 
accepted. On the 12th July, the Oliattorjees 
wrote to the Khaitans that their client bad 
arranged with the Surveyor, Mr. Sirkar, to 
resume the Survey on Monday (the lith 
July). Nothing appears to have been done on 
the 14th July, and on that day the Cbatterjees 
wrote to the Ivhaitaiis that the time limited 
by the agreement had expired on Saturday 
the 12th; that the defendant was prepared, as 
a matter of grace, to allow the plaintiff to 
complete the measurement by “ to-day, ” and 
that as the plaintiff had not availed himself 
of the period of grace, the defendant would 
stand upon his legal right to terminate the 
contract and asked for return of the title- 
deeds, The Khaitans evidently ignored the 
above letter and on the 17th July sent “ re- 
quisition on title/* On the 23rd July Khaitans 
wrote to Chattorjeo that his client “ has al- 
ways been and still ready to complete the 
purchase.” On the same day the Cbatterjees 
asked Khaitans for return of documents with- 
out further delay, and the latter inquired 
whether they were required for drawing the 
convoyauce. 

It appears that on the 23rd July Khaitans 
received a letter from their Surveyor, 


Mr. Jhonstone, tliat the area of the land was 
23 inglias 3 coWfs 30 sq. feet and on 25th 
July wr te to Cbatterjees that the area 
was 33 bicjhcifi 3 cottas 30 sq. foot and 
enquired whetb.er their Surveyor agreed 
with the area. J-’liis (33 bighas) was evident- 
ly a slip. On the 2Gtli 3uly Khaitans sent a 
draft t onvoyance for approval of (Hiattorjoe 

subject to our requisitions, ” On the 29tb 
July 1919, the Chabterjoos wrote to the Khai- 
tans that the vendor would bo prepared to 
accept the area given by the purchase.r’s Sur- 
veyor, 33 hujhas 3 c^ilas 30 f(], f(‘et 

and to do all other things ncceK?ary for 
the completion of the transaction provid- 
ed the purchase was completed within 
a fortnight of tlio approval of the draft 
conveyance, time being of the ossonco of 
the contract. This was stated to bo “ witli- 
out prejudice.** On the next day, that Is, on 
the 30bh July, the Khaitans wiobo to tlio 
Cbatterjees as follows: — “We accept your 
client’s offer of completing the purchase within 
a fortnight alter the approval of the draft 
conveyance. The area given by our Surveyor 
is 23 htglias 3 cottas 30 sq. ft.” to which the 
Chattorjoes replied as follows : — “ Our letter 
of yesterday was written on the basis of the 
measurement given in your letter of the 25bh 
instant, viz„ 33 llfikas 3 cottas and 30 sq. ft. 
wc are surprised bo (ind tliat you say in your 
present letter tliat the area is 23 faghas 3 
cottas 30 sq. ft.” and that, in the oircumstances, 
they would forward a copy of the letter to 
their clients and that unless confirmed by their 
clients “our letter of yesterday, as is obvious, 
will be inoperative.” Some further corospon- 
denco followed, and on the 9bh October 1919, 
the Khaitans wrote to the Chatterjeos regret- 
ting unnecessary delay and intimating that if 
the latter did not complete the sale within a 
week, the plaintitT would institute a suit for 
specific performance. The correspondence 
ended on the 21sb October 1919 on which day 
the Cbatterjees wrote bo the Khaitans that 
there was no su))siBting contract bob ween the 
purchaser and their clients and tliat further 
correspondences would bo wholly useless. 

The suit was instituted on tlie 22nd Novem- 
ber 1919. The suit was decreed by the Court 
below, and the defendant has appealed to this 
Court. 
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Tho first ground taken in the appeal is that 
the contract was not specifically enforcealile 
because tb^re was no mutuality, and that for 
two reasons. The first is, that the sale was 
to be subject to the approval of the Solioitars 
and, secondly, that the plaintiff had became 
an insolvent With regard to the first, 
the agreement for the sale of the pro- 
perty, subject to the title being approved 
by the Solicitors,’* of the purchaser was a 
perfectly valid agreement, and with regard to 
the second, the bankruptcy took place after 
the suit had been decreed by the Court below. 

The second contention is that specific 
performance ought to have been refused 
on the ground that tlie plaint was not 
a proper plaint for specific performance 
because the plaintiff prayed for an enquiry 
into the defendants’ title to the property and 
for a decree for sale if the title was approved 
by the plaintiffs’ Solicitors. But it is open to 
a party to claim an enquiry into the title of 
the vendor to the property only that be must 
accept tho title as it is, if ho chooses to purcha- 
se the property. {See Williams on Vendor and 
Purchaser, 3rd Bdition, page 114). In the 
present case the purchaser by taking a decree 
has accepted the title. 

The third ground taken is, that the ques- 
tion of waiver set up by the learned Subordi- 
nate Judge does not arise at all, and that, on 
the other hand, it was absolutely necessary 
for him to decide the last portion of issue 
No. 3, and that if there was no evidence on the 
point tho suit should have lieen dismissed. 
Now, the fourth paragraph of the plaint set 
up an agreement for an extension of time and 
an issue was raised, namely, the third issue, on 
the point. The learned Subordinate Judge 
has dealt with the question of waiver and the 
question of extension of time together; and the 
question of waiver of the right of the vendor 
to have the contract completed within tho time 
fixed is treated as substantially the same 
as the question of extension of time ; as 
would appear from the concluding portion of 
tho decision on issue No. 3. 

The fourth ground is, that the Icariud 
Subordinate -ludge is wrong in laying down as 
a proposition of law tbai, even if time is 
originally ol the essence ol the contract, the 
essentiality is destroyed by the extension of 
time, relying upon the case of Wel^b v. 


Eu()hes (l). In that case it was observed that,** if 
time be made tho essence of the contract, that 
may bo waived by the conduct of the pur- 
chaser ; and if the time is once allowed to pass, 
and the parties go on negotiating for comple- 
tion of tho purchase then time is no longer of 
the essence of tho contract.*’ That case is 
distinguishable because it was not a case 
where tho time was extended for a definite 
Veriod by agreement between the parties, In 
the case of Barchiy v. Messenger (2), Jessel 
M. B. hold that a mere extension of time, 
and nothing more, is only a waiver to tho 
extent of substituting the extended time for 
the original time, and not aSPutter destruction 
of tho essential character of the time.” That 
case was followed in Haji Fakir v. Shaikh 
Abdulla (3). Although that is so, in the present 
case the time was not extended only for two 
days (from tho 12th to the 14th July) as con- 
tended on behalf of the appellant. In the 
letter dated the 12th July by the Chattejees 
to the Khaitaus, it is stated that tho tSurvey 
would bo resumed on the 14th July. It does 
not moan that time for completing the 
contract was to be extended by two days only, 
but that the Rurvey was to be resumed on the 
14 th July and the subsequent correspondence 
goes to negative the case that time was extend- 
ed by two days only. We, therefore, think 
that, although the learned Judge is nob right 
in tho view he has taken of the Law, it does 
not affect his decision. 

The fifth ground taken is that the Subordi- 
nate Judge has taken a wrong view of the 
evidence in holding that the breach of con- 
tract was on tho part of the defendants. We 
have referred to the correspondence and we 
have been shown that the land could not be 
surveyed within tho time fixed because the 
jungle had not been cleared by the vendor. 

The learned Vakil for tho appellant has 
contended that Mr, Johnstone, the Surveyor, 
did not go upon the land at any time after the 
5th July and that he submitted his report on 
the 25th July without going on the land 
again, which shows that the non-clearance of 
jungle was merely an excuse set up by the 

(l) (1870) iO Eq. tiBl ; L. J. Gh. 606 ; 18 W. B. 
7-1 

(53) (1871) 43 L. J. Gh. 440 iit. p. 456; 30 L. T. 351; 
22 \V. R. 522. 

(3) 12 B. 658 ; 6 Ind. Deo. (N. S.) 922. 



VOL. 78] 


INDIAN OASES 


965 


KAMAL KRISHNA KURDU OHOWDHURY 1). OHATOORBHUJ HASSA 


plaiatiS. But there can be no doubt upon 
the evidence that the land could not be surve- 
yed because the jungle was not cleared before 
the 12th July. The learned Subordinate 
Judge has discussed the evidence and has 
come to the conclusion that there were no 
laches on the part of the plaintiff and that 
the contract was not completed within the time 
hxed owing to the default of the defendant. 
The evidence has been discussed before us, 
and we are unable to differ from the view 
taken by the Court below. 

Then, it is contended that the lower Court 
is wrong in holding that the preparation of a 
plan was necessary. Rome authorities have 
been cited to us on the point, but it is un- 
necessary to discuss them having regard to 
the fact that in the present case, the parties 
contemplated preparation of a plan, as the 
letter dated the Slst June 1919, by the 
Khaitans to the Chatterjees expressly asked 
the latter to appoint a time for a Survey of the 
garden plot and the preparation of a plan. 

The sixth ground taken is, that the plaintiff 
having become an insolvent, the decree for 
speciffc performance cannot be enforced and 
the learned Vakil has relied upon the principle 
of mutuality. There is no doubt that if the 
plaintiff had become a bankrupt before the 
institution of the suit, he could not have en- 
forced the contract. We need only to refer 
to Fry on Specific Performance, 6th Edition, 
Article 949 and to Halsbury's Laws of 
England, Vol. 27, page 58. In the present case, 
however, the bankruptcy took place after the 
suit had been decreed. 

The learned Vakil for the appellant relied 
upon Fry on Specific Performance, para. 951, 
where the learned author refers to section 65 
of the English Bankruptcy Act, 1883 (the pro- 
visions of which correspond to a certain extent 
to the provisions of section 62 of the Presidency 
Towns Insolvency Act), and says: “ Accordingly 
specific performance cannot be enforced 
against a purchaser’s trustee in bankruptcy 
without his consent.” Section 62 of the 
Presidency Towns Insolvency Act upon which 
also reliance is placed on behalf of tho appel- 
lant runs as follows : — Where any part 
of the property of an insolvent consists of 
land of any tenure burdened with onerous 
covenants, of shares or stocks in companies, 
of unprofitable contracts, or of any other pro- 


perty that is unsaleable, or not readily saloaido, 
by reason of its binding tho possessor thereof 
to the performance of any onerous act or to 
the payment of any sum of money, th(3 Oflioial 
Assignee may, notwithstanding that he may 
have endeavoured to soil or have taken posses- 
sion of the property, or exercised any act of 
ownership in relation thereto, but subject 
always to bbo provisions hereinafter contained 
in that behalf, by writing signed by liim at 
any time within twelve montlis after the in- 
solvent has been adjudged insolvent, disclaim 
the property.” 

It is contended that the principle of mutua- 
lity should also be extended after the decree 
for specific performance has been passed. Bub, 
in the first place, specific porformanco may he 
enforced against the trustee in bankruptcy of 
a vendor: Ree Fry on Rpooifio Performance, 
paragraph 951, In tho next place, in the 
present case, as already stated, the bankruptcy 
of tho purchaser took place after the suit had 
been decreed, and tke money kad been deposited 
by the purchaser. No authority has boon shown 
to us for bolding that the principle of 
mutuality applicable to suits for specific por- 
formanco of contracts before the institution of 
a suit, applies to the parties after the suit has 
been decreed and the momy has been deposited 
by the purchaser before he becomes a bankrupt. 

The last contention is that the decree for 
specific performance should not be allowed to 
be enforced for two reasons. The first is, that 
tho time appointed by the Court below for 
payment of tho money by the purchaser had 
expired before tho money was deposited, and 
the Court had no power to extend the time 
fixed by the decree for the purpose. The 
question, whether tho Court had the power 
to extend the time for payment fixed by the 
decree or not, is one which cannot be gone 
into in this appeal, but may be raised by the 
appellant in proper procoodings. The second 
ground is, that the plaintiff having withdrawn 
the money deposited by him in the Court 
below after the appeal had been preferred, the 
decree has become infruotuous and tho Official 
Assignee is not entitled to onforco the decree 
for specific performance. It appears that 
after the appeal had boon tiled and before the 
plaintiff became bankrupt be applied to this 
Court for taking back money which had been 
deposited by him in tho Court below. This 
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Court thereupon made an order that the 
pJaintilT mif^ht withdraw the money at his 
own risk. The question, wh.at is the effect 
of such withdrawal of money, however, may 
be raised liy the plaintiff, when, and, if, the 
Official Assignee applies for enforcement of 
the decree for specific performance. 

The learned Vakil for the C)fiioial Assignee 
intimated that his client is ready to deposit 
the amount decreed in the Court l^clow, if so 
ordoied l^y this Court. We cannot make any 
such order, as tlie learned Pleader for the 
defendants says that they would oppose any 
application for depositing the amount decreed 
by the (Official Assignee and for enforcement 
ot the d<‘.oroe for spec'fic performance 

In the result, the apjieal fails and it is dis- 
missed witli costs, ^rho respondent does not 
press the cross-ohjections. It is accordingly 
dismissed. We make no order as to cost. 

s. D. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

C'iviij Eevision No. 126 of 1923. 

January 4., 1924. 

Present : — Mr. LTallifax, A. J. C. 

KUNDAN IiAL— Applicant 
versus 

QADIR AHMAD ALI— Non- Applicant. 

Contract Act {IX of 1872), s. 'Wagering con- 
tract^ Agreement not to vialce or demand delivery^ 
Burden of proof. 

If a person make^ a bol and, in order to protect him- 
self against a refusal by the other por.son to pay him 
if he wins, takes great care to clothe the transaction 
with the appearcnco of a valid contract and to create 
evidence to that eAcet, it i-? not easy for liim, if ho 
loses, to remove that clothing anti rebut that ovidonce, 
and ho cannot succeoU unless ho puts forward evi- 
dence to the oonlTary which is stronger than that 
which he dcliberatci^ created. 

In order to csUiMi.sh that a cojitract is one of wager- 
ing it is noi suhiLiuiit for the dofeudant to show that 
neither party lutouded or oontcmidaied that there 
should be any deliver} of goods . he must show that 


there war, an agreement that neither party would 
have the right to make or doiuxiid delivery. 

Suhdevadosfi v. Diwjn Bahadur GovindosSt 76 Tud. 
Cas. 8‘J3 : 45 l\l. L. J. TLG ; 18 L. W. 1)11 ; (rJ2l) M. 
W. N. 133 ; 33 M. L. T. 223, relied on. 

Appeal against the decree of the Small 
Cause Court, Nagpur, dated the 2Sth March 
1923 in Civil Suit No. J43 of 1922. 

Mr. ErachsliaJi, for the Applicant. 

Pad]vfr,iov the Non- Applicant . 

JUDGMENT. -Tliis is one of the common 
typo of cases in which the defendant relies 
on the plea, to wl»ich C'Outts- Trotter, J., in 
Siikdevadoss v. Oman Bahadiir Govindoss (1) 
applies the not over strong term of X^ot over 
honest’*, that the reciprocal promised -jetween 
ITimseif and the plaintiff constituted nothing 
more than a wager and ho cannot, tiioreforc, 
be compelled to fulfil i)i@ promise, though he 
would liave cxpoctod and done his liest to 
compel the plaintifi' to carry out his if things 
had gone the other way. This dpfonoo 
succeeded in the omall Clause Court, and the 
plaintiff has applied to this Court for revi- 
sion of the decision. 

The facts are these. On tlio IBth of 
h’obrnary 1921 the defendant agreed to buy 
ton bales of yarn of a specified kind from the 
plaintiff at Bs. 263-7-0 each. The plaintiff 
agreed to deliver the yarn at that price on 
the 28th of March 1921 and to receive pay- 
ment on delivery. Tiie defendant also signed a 
**chUthi' or memorandum of the contraob, in 
which the word ''hasar* occurs. That means 
that the goods wore to be actually delivered 
on the date stated. On that date the plaintiff 
sent three bales to the defendant in a cart and 
said he had the remaining tsoven ready for de- 
livery, but the price had then fallen, and the 
defendant sold back five bales at Rs. 236 and 
five at Bs. 240 each. He again signed a “ chit- 
tin' in respect of each parcel of five bales and 
tho word “ fcr/ocrar” appears in both of thorn. 
That left him owing Es. 253-2-0 on the two 
transactions, and the plaintiff claimed that 
amount in the proseut suit. 

In addition to his plea that tlie agroe- 
luout ^Ya5a puio wager and not an enforceable 

(1) Vf> lud. B‘)3 . 45 l\. L, J. 716 ; 18 L. W 
911 , (1924) ]\T. \V. N. 133 . 33 U. L. T. 223. 
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confcraofc, the defendant alleged that he actually 
paid Rs, 215-10-0 on the day following the 
re-sale at the instance of the plaintiff and on 
his behalf to a third party, and that bo had 
offered to pay the balance of Rs. 37-8-0 to the 
plaintiff if he would come to his shop and ask 
for it. The offer of the balance, coupled with 
an allegation of a payment of Rs. 215-10-0, 
certainly was made, but the payment itself 
never was. 

In the rmall Cause Court it has been 
held that the agreement was a pure wager, as 
neither party over intended or contemplated 
delivery of the yarn ; it vras entirely a matter 
of the payment of the diff erence between the 
price stated in the agreement and that on the 
date stated in it. Tliis finding is based on the 
fact that the plaintiff has frequently been a 
party to similar transactions in which no 
delivery has been made, or even offered or 
demanded, and the defendant is not a dealer 
in yarn and never bought or sold any before. 
The tender of th('- three bales and the offer of 
the rest are rei aided by the learned dudge as 
a mere device to lend to the agreement the 
colour of an intention to deliv(U’ the goods, as 
“ peahhandi " in short. It is dear that the 
burden of proof has been wrongly placed, or 
rather that all the ovidenco on the side of tho 
plaintiff has been left out of sight and 
consideration, with tho exception of tho one 
item of the offer of delivery. 

If a person makes a bet and, in order to 
protect himstilf against a refusal by tho other 
person to pay him if ho wins, takes groat 
care to clothe the transaction with the appear- 
ance of a valid contract and to create evidence 
to that effect, it is naturally not easy for him, 
if he loses, to remove that clothing and rebut 
that evidence. It is, however, obvious that ho 
cannot succeed unless he puts forward evid- 
ence to tho contrary which is stronger than 
that which ho deliberately created. It is also 
very foolish and short-sighted of him to 
attempt to do so, as. if be succeeds, tho other 
party to some future similar bet which he 
wins is also likely to succeed in the same way, 
but with that are not concerned in a civil 
suit. 

Both parties to the present agreement 
said very clearly that it was an ordinary con- 
tract for the sale and purchase of yarn, which 
was to be delivered on payment on a future 


date, and they went through all the usual for- 
malities of such a contract. To prove that 
neither of them meant what he said and that 
they really agreed, in direct contradiction of all 
their words and actions, that there should be 
no delivery hub only a payment of tho differ- 
ence, would require a great deal more than the 
probability, wbiob is hardly more than a 
possibility, arising out of the fact that there 
has been no delivery but only a payment of 
differences oven in thousands of exactly similar 
transactions between tliomselvos or between 
others. That is all there is in the present 
case to ro))ub the strong evidonoo created 
advisedly by the parties, of tho contract being 
an ordinary sale of goods, and that evidonoo 
has been left entirely out of consideration. 
The offer of tho throe bales may not corro- 
borate it strongly but it certainly does not 
contradict it. 

But, further, as was pointed out by 
Coubbs -Trotter, rf., in the case already mimtion- 
ed, it is nob sufficient for the defendant in a 
case like this to show that neither party in- 
tended or contem])latod that there should bo 
any delivery of goods. lie has bo show, 
further, that there was an agreement that 
noibhor party would have tho right bo make 
or demand delivery. Any agreement or even 
undorsbaiuliug of that sort between tho parties 
is very clearly disproved, not only by tho 
evidence to the contrary which both of them 
wore at such pains to create, bub also by the 
admission of the plaintiff's right to deliver the 
yarn which the defendant made when the 
three bales were brought to his shop; his 
re-sale of tho whole ten bales is an acceptance 
of delivery. 

The decree of the lower Court dismiss- 
ing tho plaintiff’s suit will be sob aside. In 
place of it a decree will issue ordering the 
defendant to pay to tho plaintiff tho sum of 
Rs. 253-5-6, which includes tho cost of a 
registered notice sent to tho defendant, to- 
gether with inborost on that amount at 12 
per cent, per annum from the date of the 
lower Court’s decree to the date of payment, 
and all tho costs incurred by tho plaintiff in 
both Courts. The pleader s foe in this Court 
will be fifteen rupees, 
z. K. Application allowed. 
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MADRAS HIGH COURT. 

Civin Revision Petitions Nos. 4:6 to 49. 

61 TO 67, 69 to 75, 77 to 92, 95 to 100 
AND 102 TO 104 OF 1923. 

eTanuary 29, 1924. 

Present : — Mr. Jusfeioo Phillips and 
Mr. Justice Odj^ers. 

BANDATTIKAPAl PANDIA CHINNA 
TITAMBIAR AVO. --Petitioner 

versus 

VEERAPPA GOUNDAN and OTnEBS— 
Respondents. 

Court-Fees Act (Vll of 1870), s. 12, Sch, 11, Art. 17. 
(«<)* (vi)^Suit for coiimutation of rent-~Appeal, 
valuation of --.Gourt-fco payahle^Order under a, 12 — 
Bevision, whether lies ^ Civil Procedure Code {Act V of 
lliOS), 8. 116. 

Certaia tonauta filed a suit againat their landlord 
for oommutatiou of grain rents into money rents, and 
the Dopafey Collector fixed the rate at which commu- 
tation was to be made. The landlord appealed on the 
ground that the rate fixed wa« too low and calculat- 
ed the value of the relief sought at the difference bet- 
ween the amount fixod by the Deputy CJollootor and 
the amount which he alleged to bo correct and x^^'id 
ad valorem foes on that amount ; 

Held, that the provision ai^plioable to the case was 
Article 17 (iii) or Article 17 (vi) of Schedule II to the 
Court Foo^ Act and Court-fees must be i>aid aa laid 
down ill that article. 

Semhle An order under section 12 of the Court- 
Fees Act is only final aa regards the valuation of a 
suit and not when it relates to the category into 
which a suit falls. In tUo latter case tho order is 
open to revision. 

Case-law referred to. 

Petitions under section 116 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Court to revise 
the order of the District Court of Tinnevelly, 
in Appeal Suits Nos. 312 to 316, 318 to 334, 
336 to 342, 344 to 359 and 362 of 1920 and 
142 to 146, and 148 to 160 of 1921 respec- 
tively. 

Messrs. A. Erishnaswami Aiyar and A, S. 
Visvanatha Aiyar, for the Petitioner. 

Tho Government Pleader (Mr. C. P. Anan- 
tkakrishna Aiyar), for the Respondents. 


JUDGMENT. —All these petitions relate 
to suits filed by tenants against the land* 
lord for commutation of grain rents into 
money rents. The Deputy Collector allow- 
ed this commutation and fixed the rate 
at which it was to be made. The landlord 
appealed to the District Judge on the ground 
that the rate fixed was too low and he calcu- 
lated the value of the relief sought at the 
difference between the amount fixed by the 
Deputy Collector and the amount which he 
alleged to be correct and paid ad valorem fees 
on that amount. The District Judge has held 
that this is not correct but that a fee of 
Rs. 10 should bo paid on eaoh appeal under 
Schedule II of the Court-Fees Act, clause 17 
(6), holding that it is a suit where it is not 
possible to estimate the money value of the 
subject-matter in dispjite and which is not 
otherwise provided for -Sy this Act. Now the 
petitioner applies to have the order of the 
District Judge set aside. 

A preliminary objection is taken by the 
learned Government Pleader that no revision 
oau bo had in a case of this sort and he relies 
on two reported cases from the Patna High 
Court : Ohandramani Koer v. Basdeo Naratn 
Singh (1), and Musammat Lachmibate Kumari 
V. Nana Kumar Singh (2). It has, however, 
been held in Lak^hmi Amma v. Jamani 
Jay am Nambiar (3), that an order under 
section 12 of the Court-Fees Act is only final 
as regards the valuation of the suit and not 
when it relates to tho category into which that 
suit falls and inconsequence of this it has been 
held in two cases in this Court that a revision 
petition will lie : Muthu Pillai v. Muthu 
Filial (4), and Dodda Sannekappa v. Sakrav- 
va (5). These are decisions of Single Judges, 
but in other oases also revision has been 
granted without any discussion of the question 
of whether it is proper to do so. There is a 
definite conflict of opinion and we do not feel 
called upon now to decide the point in view of 
our decision on the merits. 


(1) 4:9 Ind. Cas. ; 4 P. L. J. 67. 

(2) 56 Ind. Caa. 619; 5 P. L. J. 403; 1 R L. T. 268 ; 
(1921) I'at. 166 ; 3 U. P. L. R. (Pat.) 38. 

(3) 4 M. L. J. 183 (P. B.). 

(4) 71 Ind. Gag. 173 ; (1922) M. W. N. 831 ; 17 L. 
W. 623.;-(1923) A.I. B. (M.) 270. 

(5) 36 Ind. Cas. 831. 
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This suit is in effeoti a suit for a declaration 
that the grain rent shall be commuted into 
money rent at a certain rate and the appeal is 
to the same effect, namely, that the commu- 
tation shall be at a certain rate higher than 
that fixed by the first Court. It is argued, 
first of all, that the case comes under the Court- 
Fees Act, section 7 (1), which relates to suits 
for money, but in this caso there is no claim 
for money and certainly the landlord is not 
entitled to a decree for any amount whatever 
in this suit. 

It is then suggested that clause (7) (iv) (c) 
is applicable, that is, a suit to obtain a decla- 
ratory decree or order whore consequential 
relief is prayed. Here there is no consequ- 
ential relief. It might be argued tliat in the 
original suit the prayer to enter the amount 
of rent in the patiah was a consequential 
relief but that is very doubtful, for the mere 
fact that the rent is determined ipso facto 
carried with it the necessity to enter it in the 
pattah that is issued, aud there ia no need for 
a prayer for the grant of pattah. At any 
rate, in appeal that question is not raised at 
all and no consequential relief is asked for. 

Section 7 (iv) (cj is also suggested as govern- 
ing this case, t.e., a suit “ for a right to some 
benefit (not heroin otherwise provided for) to 
arise out of land.'" 

In the margin we find the word “ for case- 
ments ” and it is quite clear that it must be 
some such benefit that is contemplated by 
this section ; it cannot mean pecuniary benefit, 
because pecuniary benefits are otherwise pro- 
vided for under other clauses. 

Finally, the argument is put forward that 
section 7 (11) (6), namely, to enhance the 
rent of a tenant having right of occupancy, 
must be applied. The prior rent in this caso 
was grain rent. The new rent asked for is a 
money rent, and it is not suggested that the 
money rent is any greater than the grain 
rent, but what is asked for is money rent 
equivalent to the prior grain rent and in that 
view it certainly is not a prayer to enhance the 
prior rent. It is merely a prayer to increase 
the rate fixed by the lower Court which has 
never actually been the rent levied prior to 
suit nor prior to the appeal. 

1 0-122 


These clauses all being inapplicable, we are 
left with Schedule II, Article 17 (iii), suits for 
declaration, or 17 (vi) the provision which has 
been applied by the District Judge. In both 
these cases, the foe payable is the same and 
whether it comes under one or the other, the 
fee ordered to be paid by the District Judge 
is the correct fee. 

The petitions are, therefore, dismissed. 
There will be no ordor as to costs. Time for 
the payment of the proper fee will be extend- 
ed by one month from this date. 

V. V. N. 

z. K. Petitions diimissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

CivTTi Revision No. 301 op 1923. 

December 3, 1923. 

Present : — Mr. Baker, J. C. 

RAJABAI— Plaintiff —Applicant 
m versus 

dAGANNATH alias MADHORAO 

NARAYAN GAHATE -Dependant 
—Non Applicant. 

Civil Procedure Code {Act V of 1908), ss, 116 , 161 — 
Order granting adjournmcnt^licvhion^ whether lies* 

BccLion 115 of the Civil Procedure Code refers oaly 
to ca^es of failure to exorcise or improper exercise of 
jurisdiction, [p. 970, ool.2j 

Balakrishna v. Vamdovaj 40 Ind. Cas. 650 ; 40 M. 
793 . 15 A. L. J. 845 ; 2 V. L, W. 101 ; 33 M. L. J. 
69 ; 26 C. L. J. 143 ; 19 J3om. h. jl. 715 ; (1917) M. 
W. N. Gi8 , G L. W. 501 ; 22 C. W. N. 50 ; 11 liur. L. 
T. 18 , 44 J. A. 2G1 (1‘. C.), followed. 

" lie High Court has no power under soctioii 115 or 
sec.bioQ 151 of the Civil Procedure Code to revise an- 
order of a Trial Court adjourning the hearing of a suit 
or application, oven whoro the ordor is inexpedient, 
[p. 970, ool. u] 

Case-law referred to. 

Revision against the order of the Additional 
District Judge, Nagpur, dated the 29th Novem- 
ber 1923, in Civil Suit No. 43 of 1923, pending 
for 3rd December 1923. 
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Sir B. K. Bose, Messrs. F. Bose, B. N. Padhye, 
and W, H. Dhabe, for the Applicant. 

Messrs. D. P. Tiwari, M, B. Bohde, A, D, 
Mande, and S. K. Barlingay, for the Non- 
Applicant. 

ORDER .—This is a very peculiar applica- 
tion. The applicant who is a minor acting 
through his next friend has brought a suit in 
the Court of the Additional District Judge, 
Nagpur, agamst the non-ai)plicant for posses- 
sion of a largo estate. Tlie plaintiff is the 
daughter of the last owner and the defendant 
claims to be his adopted son. The written 
statement of the defendant has not yet been 
put in. 

The applicant applied for the production of 
tho account-books of the family business and 
their retention in Court, on tho ground that 
there is a lik<^lihood of their being tampered 
with or destroyed. 

This application was filed on 18th October 
1923 along with an application for the appoint- 
ment of a Kcoeivor. Notice was issued to tho 
other side and the date of hearing fixed for 3rd 
November 1923. An order was issued to tho 
respondent to produce the hooks in Court on 
29th October 1923 and they were brought 
to Court, but were not placed in the Court’s 
custody. According to the application, plaintiff's 
Counsel urged that the books should be re- 
tained, hut nothing was done. On 3rd Nov- 
ombor 1923 the defendant filed objections 
and counter-statements and plaintiff's Counsel 
again urged that the account-books should be 
kept in Court, as there was an immediate 
danger of their being tampered with. No 
order was passed for their retention, though it 
appears from tho order-sheet that certain 
copies of accounts wore given to the plaintiff, 
and tho case was fixed for 24bh November 
1923. 

On that date the plaintiff pub in a state- 
ment that some of the accounts had been 
destroyed and a report bad been made to the 
Police by the defeudant’s agent that the 
accounts of the shop at Ajni had been stolen 
and burned, and reiterated the request for an 
immediate order for the production of the 
account-books. Tho case was adjourned to 
16th December 1923. 

On 29th November 1923 the plaintiff 
again put in a similar request. The Court 


ordered notice to be served on the defendant’s 
Pleader and fixed December 3rd for the hear- 
ing as tho defendant’s Pleader asked for time 
to answer the allegations. 

It may hero be noted that 29bh November 
1923 was a Thursday. The Ist of December 
was a holiday for the elections and the 2Qd 
December was Sunday. On the same day, 
29bh November, the plaintiff filed the present 
application for revision asking this Court 
to order the production and retention in 
Court of the account-books, or ordering the 
lower Court to pass such orders immediately. 

As the application was represented to be of 
an extremely urgent nature, notice was order- 
ed to issue to tho defendant for hearing next 
day and the application was hoard accordingly, 
but, even so, it was not possible, owing to two 
holidays intervening, to deliver tho order be- 
fore the 3rd December, tho day fixed for hear- 
ing by the lower Court. 

The order which is sought to bo revised is 
an order adjourning the hearing of the appli- 
cation till 3rd December. There can be no 
doubt that there can be no revision of suoli 
an order. There is really no order to revise, 
as the lower Court has not yet decided the 
matter one way or the other. 

The learned Counsel for tho applicant is 
obliged to adnht that, while the matter is 
under trial hy another Court, this Court can- 
not order the production of tho accounts. 
Nor can it order the Additional District Judge 
to pass an order to that effect. 

The case obviously does nob fall under 
section 115, Civil Procedure Code, and it has 
been held by the Privy Council in Balknshna 
V. Vasudeva{l) that that section refers only to 
oases of failure to exercise or improper ex- 
ercise of jurisdiction. There is nothing of tho 
kind here. There is no case decided, not 
even tho determination of an issue, and the 
only interlocutory order passed is to adjourn 
the matter bo give the defendant time to reply, 
the adjournment being for four days. Even 
if tho order was inexpedient, this Court could 
nob inberfere. 

(1) 40 Ind. Cas. 650 ; 40 IM. 703 ; 15 A, L. J. 616 • 
2 R. L. W. 101 ; 33 i\l. L. J. 6o ; 26 C. U J. 143 • I'J 
Bojn. L B. 715 ; (1017) M. W. N. 628; C L. W. 501 ‘ 
22 C. W. N. 50 ; 11 Bur. L. O’. 48 . 44 I. A. 26 ; 1\ C. ' 

(2) 57 Ind. Cart. 556 ; 44 B. 610 ; 22 Bom. L. R. 

801 . 
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Ib has been held in Bai Rami v. Jaga 
Dullabh (2) bhab the Ili^h Court has no 
power to call for the record in a pending case 
of this nature. 

A large number of recent decisions have 
been quoted on both sides. The non applicant 
relies on : — 

1. Sultanat Jahan Begam v. Sunder Lai (3); 
2. Budhhu Lai v. Mewa Bam (4); 3. Jhunku 
Lai V. Bisheshm Das (5); 4. A. Stcbharayudti 
V. T. Lakshminarasamma (6); 5. Balamony v. 
Bamasami Chettiar (7); 5. In the matter of 
the petition of Naiual Singh (8). 

The applicant relies on : — 

1. Bai Atrani v. Deepsin:/ Baria (9); 2. 
Jagannatha v,^Sarathambal (10); 3. The Secre- 
tary of State for India v. Narsihhai Patel (11); 
4. Dhapz V. Ram Pershad (12); 5. Bloargava 
and Go. v. Jagannath Bhagwan Das (13 j; 6. 
Balakrishna v. Vasadeva (1), 

1 have referred to all these decisions, but 
they all show that no such application as the 
present will lie, nor is the case covered by 
section 151, Civil Procedure Code. 

The application must, therefore, be rejected 
with costs. I express no opinion on the 
merit®, which must be left to be decided by 
the lower Court. I have no doubt that, in 
view of the applicant’s allegations, the Addi- 
tional District Judge will see that ib is 
desirable that the question of the production 
of the accounts should be disposed of one way 
or the other as soon as possible. 

(3) 58 Ind. 90 ; 42 A. 409 ; 18 A. L. J. 431. 

(4) 63 Ind. Caa. 15 ; 43 A. 564 ; 19 A. L. J. 558. 

(5) 46 Ind. Caa. 71; 40 A. 612 ; 16 A. L. J. 495. 

(6) 22 Ind. Gas. 193 ; 38 M. 775 ; 15 M. L. J. 98 ; 

(1914) M. W, N. 147 ; 1 L. W. 59. 

(7) 30 M. 230. 

(8) 14 Ind. Caa. 766 ; 34 A. 393 ; 0 A, L. J. 481 ; 
13 G. L. J. 302. 

(9) 33 Ind. Gaa. 358 ; 40 B. 86 at p. 91 . 17 Bom. 
L. R. 10, )7 

(10) 71 Ind Gas. 530 ; 46 M. 574 at p. 4 \ M. L. J. 
202 ; 17 L. VV 251 , (1923) M W. N. 157 ; (1923) A. 
T. R, (M) 321. 

(11) 77 Ind. Ca-i 241 , 25 Bom. L li 992 at pp. 
99 U 1000 ; (1921) A. 1. U. (B.) 165. 

(12) 11 G. 763, 12 Tml. Jar. 97; 7 Tnd. Bee. 
(N. S) 50). 

(13) 51 ind. Ga^. 331 , 41 A. 602 at p. 608 ; 17 A. 
h J.718 ; 1 U. 1». L. R. (A) 120 


It may, however, not bo nut of place to 
make a few remarks as bo the general policy 
of the law with regard to such applications. 
It appears to mo to bo a sound rule that such 
applications sl^ould not lie, bcoauso if tho 
conduct of ponding cases is to bo taken out of 
the hands of tho trying Court at overy stop, 
by tho applications for revision, no original 
suit would ever come to an end and the try- 
ing Judge would ho deprived of all discretion. 
The result would ho disastrous to the ad- 
ministration of justice. In tho present case 
the trying Judge has nob oven had the oppor- 
tunity of making up his mind and ib is nob 
the business of this Court bo make up its 
mind for him. 

The application is consequently rejected 
with costs. Pleader's fee Ks. iO. 

Z. K. Application rejecled. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 1325 OF 1923. 

November 6, 1923, 

Present Mr. Justice Marbinoau.’ 
DIWAN OHAND and another —Plaint- 
iffs- Appellants 
versus 

HIRA NAND and another— Defendants 
—Respondents. 

Oivil procedure Code {Act Y of 1908), s. 144— Pr/J- 
emptimi suit^ Amount enhanced on appcal-^'V'aiLure 
to pay enhanced amount^ Dismissal of miit--Anmt,nt 
paid, whether can he withdrawn. 

Where a pro-omption suit automati- 

cally owing to the pro-emptor’rf faiUiro iray into 
Court tho enhaiicod amount decrcod on jippeal, the 
pro-omptior i-’ outifclod, und o* soolion 111 of tho (dvil 
Procedure Code, to tho rotani of tUf) amount deposited 
by him in Court under the decree of the 'i'rial Court. 

Bhagwan SiiMjh v Ummaiul Hasnain., A. \V. N. 
(1896) 42 . 18 A 262 , H iml Dec. (N. S ) 881, relied 
on, Abdulla y Amir-ud-dm, 113 V. I'j, K. j!io2 ; 76 
P. R. l'»02, dLUnguLh'id. 
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Miscellanoous second appeal from the order 
of the District Judge, Attock, at Campbellpur, 
dated the 30th April 1923, reversing that of 
the iSubordinate Judge, Ist class, Attock, at 
Campbellpur, dated the 1st March 1923, and 
dismissing the application for refund of 
Es. 7,000. 

Mr. D, B. Puri, for the Appellants. 

Messrs. M, Bhagat and I. C. Chopra, for 
the Bespondents. 

JUDGMENT. ^A decree was passed for 
possession of land by right of pre-emption con- 
ditionally on payment of Bs. 7,000, The decree- 
holders paid the money and obtained posses- 
sion of the land in execution, but, afterwards, 
on the appeal of the vendee, the amount pay- 
able to him was enhanced by Bs. 500, which 
the decree-holders were directed to pay by the 
21st December 1922, and it was provided in 
the decree of the Appellate Court that if the 
money were not paid by that time the suit 
should stand dismissed with costs. The decree- 
holders did not pay the additional sum of 
Bs. 500 and they applied to the first Court for 
a refund of the Bs. 7,000 which they had paid. 
The Subordinate Judge granted tboir applica- 
tion but the District Judge on appeal held, 
following Abdulla v. Amir-ud din (1), that the 
vendee had control of the purchase-money 
and that the decree-holders wore not entitled 
to take it back. The latter have filed a 
second appeal in this Court. 

The case relied upon by the learned Dis- 
trict Judge was one in which, after a pre-emp- 
tion decree had been passed, a reversioner of 
the vendor obtained a decree declaring that 
the sale should not affect his rights, and it 
was held that the pre-emptor was not entitled 
to oanoel his purchase and take back the 
money. That case was clearly distinguishable 
from the present one as the decree for pre- 
emption was in no way affected by the decree 
subsequently obtained by the reversioner of 
the vendor. In the present case, on the other 
hand, the decree for pre-emption no longer 
exists and the suit of the pre-emptor has been 
dismissed. Bhagiuan Sinyh v. Ummat-ul’kas- 
nain (2) is a case In point in wliicli, where a suit 
for pro-t'mption was dismissed on appeal, it was 

(1) 70 i\ R. : 11‘3 \\ 1.. 11. VJ0± 

(2) ISA. 26-2 . A, W. N. 42 ; s Ind. Dec, 

(N. S.) 


held that the plaintiff was entitled to a refund 
of the money which he liad paid. Section 144: 
of the Civil Procedure Code applies, and it 
makes no difference that the dismissal of 
the suit has resulted automatically from 
the appellants' failure to pay the full price, 

I accept the appeal, sat aside the order of 
the lower Appellate Court, and restore the 
order of the first Court. The respondent 
Hira Nand will pay the appellants* costs in 
this Court and the lower Appellate Court. 

z. K. Appeal accepted. 


SIND JUDICIAL 
COMMISSIONER'S COURT. 

Original Civil Suit No. 546 of 1918. 

October 17, 1922. 

Present : — Mr. Aston, A, 0. C. 

DH ABAMDAS THAWERDAS -Plaintiff 
versus 

THE PERSIAN GULF STEAM NAVIGA- 
TION Co., Ltd., BOMBAY —Defendants 

Ship'—Deck Cargo-- Jettison — Bight oj cargo owner, 
to contribution for general average — “ At merchants' 
risk ’ meaning of— Bill of Lading, Off toe of— 
Bjoemption clauses. 

A jebtiaon of goods which are oarriod.on deck, even 
without the consent of cargo owner, does not entitle 
their owner to contribution unless the carriage of 
goods on deck is permitted by the established custom 
of navigation or where the other cargo owners have 
consented that goods jettisoned should be carried on 
the deck of the ship. [p. 'J74, col. ‘2]. 

Wright v. Marwood, 50 L. J Q. B. 643=7 Q B. D. 
62 and Strong v Sco it, 14 A 0. 601, relied upon. 

Burton v. English, 12 Q. B. 1). 218, not followed. 

'i’he oflico of a Bill of Lading is to provide for the 
rights and Uabilitios of the parties in reference to the 
contract to carry and it is not concerned with liabili- 
ties to contribution for general average. [p.'J76, col.lj. 

Lkirlon V. English, 12 Q U. D. 218, referred to. 

Ulie endorsement “ at merchants' risk" on a Bill of 
Iiading will not exempt a ship-owner from liability 
in a case of proper jettison but will exempt him from 
liability in case of an improper jettison. The words 
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cover a case not only of improper jettison but of a 
loss caused by a collision and stranding owing to the 
negligence of the Master or crew, in fact, any act 
which, being done by them as servants of the 
ship-owner, would otherwise make him liable. 

[p. ‘J76, ool. 1] ^ 

If a ship-owner wishes to introduce into his Bill of 
Lading so novel a clause as one exempting him from 
general average contribution, a clause which not only 
deprives the shippers of an ancient and well under- 
stood right but which might avoid his policy and 
deprive him also of all recourse to the Under-writer 
he ought not only to make it clear in words but also 
to make it conspicuously, inserting it in such a type 
and in such a part of the document as that a person 
of ordinary capacity and care could not fail to see it. 

[p. B76, ool. 2]. 

Crooks V. Allen, (1880) 4*J L. J. Q. B. 201, referred to. 

Mr. Bupchand Bilaram, for the Plaintiffs. 

Mr. 0. M, Lobo, for the Defendants. 

JUDGMENT. —This is a suit brought by 
the plaintiffs to recover Es. Ad, 000 from the 
defendants as the value of 29 packages of 
piece goods jettisoned from the SS. Paroo on 
the 29th October 1917, being part ot a con- 
signment of sugar and piece goods belonging 
to the plaintiffs which the defendants had 
contracted to carry from Karachi to Bunder 
Abbas. 

Plaintiff’s Munim Bojumal admittedly got 
a shipping order from the defendant’s agent 
on9tb July 1917. It is not in dispute that 
when the goods were taken on board the SS. 
Paroo the Chief Officer issued Mates Eoceipts 
containing a printed clause that the receipt 
was subject to all the conditions of the 
Company’s Bills of Lading and that the words 
“On Deck at Shipper’s risk” were written on 
the Mates Eeceipts. It is further not in 
dispute that the Mates Eeceipts bearing the 
words above referred to were surrendered to 
the defendant’s agents in Karachi and that the 
plaintiff received in Exchange four Bills of Lad- 
ing covering the cargo and that the Bills of 
Lading also contained the endorsement On 
Deck at Shipper’s risk,” 

The defendants contend that the cargo 
was carried on deck with the plaintiff s con- 
sent, that they are exempted from liability by 
virtue of a clause which reads * Cargo on Deck 
to be at Shipper's risk and the Slhp not to be 
liable for general average oontiibution in case 
of its being jettisoned, damaged or lost over- 
board.” They further contend that they are 
exempted from liability by virtue of a clause 
in the Bill ot Lading excepting inter aha the 


Act of God the King s enemies, accidents, 
jettison, Barratry of Ma=itor or Crew, bursting 
of Boilers, breakage of mechinery or any 
latent defect in maoliinory, boilers, hull 
or appertananoes, whether such detect existed 
before the commencement of or arose or deve- 
loped during the voyage, unworthiness of ship, 
provided all reasonable means have boon taken 
to provide against such unworthiness. Lastly, 
the defendants rely on a olause. in the Bill of 
Lading limiting liability for any package to 
Es. 500, unless its value has been declared 
prior to shipment and a special shipping order 
granted. 

My findings on the issues are as follows : — 

1. In the affirmative. 

2. In the negative. Tliis clause would 
not, in my opinion, have exonipbod the ship 
owner from liability, if any, to contribute in 
general average. 

3. In the affirmative. 

4. In the negative. 

5. Does not arise ; see finding on issue No 4, 

6. The jettisoning was duo to an unforeseen 
and unavoidable accident and to latent defect 
in the No. 2 tank and ballast pump and to the 
high swells prevailing at the time. 

7. In the affirmative. 

8. The decision of this issue was by con- 
sent deferred. 

9. In the affirmative. 

10. In the negative. 

11. In the negative. 

12. In the affirmative. 

With regard to the question whether the de- 
fendants were justified in carrying the cargo 
on deck, the evidence shows that the Matos 
Eeceipt contained an endorsement “On deck at 
Shipper’s risk ” in the hand-writing of Hend- 
ricks, the Chief Officer. The Mates Eeceipts 
wore surrendered to the defendants without 
objeotion and Bills of Lading wore received iu 
lieu of the Mates Eeceipts also bearing the 
same endorsement. Bojumal alleges ignorance 
bub the absence of a jot of documeiitary ovi- 
denco to show that ho protested or complained 
whoa Messrs. Donald Graham &Co. refused to 
insure his goods because they were on l.)cck at 
Shipper’s risk strongly supports, in my opinion, 
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th(' dofcndanfcR contention that the ji^oods were 
in lact carried on Deck at Shipper's risk with the 
defendant's knowledge and consent. Umerbnx, 
the contractor, deposes to tlio fact that when 
the owners desired floods to be carried on 
J^eck, they were so carried, otherwise not, and 
that in the absence of the owner Ids Tindal 
would not pub floods on board to bo carried on 
Deck, iiis evidence and that of Girja Shanker 
shows that certain ^^oods were actually shut 
out from the SS, Varoo. In addition to this, 
there is the admitted fact that valuable specie 
wortli Rs. 18,800 was also being carried for 
the plaintiff in the SS. Paroo. So it was 
highly probable that a rerponsible number of 
the plaintilTs’ firm did go on board. I dis- 
bolievo the evidence of Bojumal that he com- 
plained to Chunilal. There are no doubt cer- 
tain discrepancies in the evidence of Umcr 
Bux and »Tairam Pursliotam, hut taking ilie 
surrounding circumstances into consideration 
I am of opinion that it is established that 
the goods were carried on Deck at Shipper's 
risk with the knowledge and consent of the 
Shipper. 

Aparb from this, the Mates Receipts arc 
dated 16th »luly ; tlie SS. Varoj did not sail 
till two days later and the evidence of Umer 
Bux shows that his clerk used to take the 
receipts to merchants on the day they were 
issued. The hand- writing on Ex. 30 in English 
is proved to be in Assanmal’s hand- writing. 
So the plaintiff had an English knowing per- 
son in the firm and if plaintiff* objected to the 
endorsement of the Chief Officer he had time 
to take action before tlie ship sailed. lie 
would, in my opinion, in any event be estopped 
from denying the right of the defendants to 
carry the Cargo on Deck. 

With regard to the question of seaworthi- 
ness, there was no doubt a heavy list to 
starlxjard on the voyage from Bombay to 
Karachi owing to the fact that heavy seas 
were shipped and that a part of the cargo in 
Nos, 2 and 3 between deck shifted. A list to 
starboard was also noticed soon after the 
SS, Paroo loft Karachi when sho encounter- 
ed high swells and began pitching heavily and 
slipping water forward. It docs not appear to 
me, however, that the Paren) was unsca- 
worthy when she left Karachi, for the list 
was corrected, when Nos. 2 and 4's Port tanks 
were run up, and the ship was brought up- 


right. The real trouble, it seems to me, did 
not occur, until two days after sho left Karachi, 
viz , on July 20th, when Tank No. 2 leaked at 
high pressure, and the Ballast Pump would 
not work. This resulted in a sudden list 
of 9 or 10 degrees to port and the flood- 
ing of the Engine-room, rendering it neces- 
sary to stop the engines. At the request 
of the Engineers, the ship was heeled 
to starboard to enable them to pump the 
water out of the Engine-Room ; cargo being 
shifted for tliat purpose. Apparently, by an 
error of judgment, more cargo w^as shifted than 
was necessary, for the list to starboard increas- 
ed to 22 degrees, rendering the position of 
the ship dangerous. Owii^g to the list, it was 
found impossible to shift the deck cargo to the 
port side, and the deck cargo was dangerous to 
passengers and crew. TLiis deck cargo, it 
seems to mo, in the circumstances was proper- 
ly jettisoned, tlie causes of the jettisoning 
being an unioroseen and unavoidable accident 
to and latent defects in tlie tank and ballast 
pump and the high swells prevailing at the 
time. 

In considering the question of liability it 
must be remomborod that the deck is not a 
proper place for cargo. Goods placed there, 
as Mr. Carver points out in his work on Car- 
riage by Sea, obstruct the working of the ship 
and are under peculiar risks (see Carver 6th 
Edition, page 501) ; and, thus, it is a general 
rule that a jettison of goods which wore on 
deck does not entitle their owner to contribu- 
tion': WngM V. Marwood (1). The rule does 
not, however, apply on voyages where the 
carrying of goods on deck is permitted by the 
established custom of navigation ; nor, where 
the other cargo owners have consented that the 
goods jettisoned should bo carried on the deck 
of the ship : Carver, page 502 Strang v. 
Scott (2). 

In 1917 there was a good market for goods 
in Basrah, but tonnage was scarce. Btoamers 
used to arrive from Bombay with full cargoes 
and Karachi goods were shut out. The result 
was tliat merchants somotimi'-s sent goods on 
deck, at their risk, rather than have thorn 

(1) (IfcHl) ho L. J. Q. U r.4H ; 7 g. li. V. 02 at pp 
07, 08, 71 ; !:> L. '1'. 2 *7 ; 2‘iW. 1! G7‘^ ; 4 p. M. (J. 
45J 

{!) (18;)0) U A. C. OOi ; ho L J. V. C. J ; 01 L. % 
5y7 ; B8 W. K. 452 , 0 Asp. M. 0. 4iy. 
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shut; outi. This, ife appears to me, was not an 
esbabhshed onsbom of navigation and plaintiff 
does not allege any, and tliero is no evidence 
that other cargo owners consented to plaintiff 's 
goods being on deck. 

Mr. Kupcband for the plaintffs, while con- 
ceding tliab the other cargo owners would not 
be liable to contribute, contends that the ship 
owner at any rate was liable, since the latter 
through his servants consented to the stowage 
on deck. He points out that the view taken 
by Lord Bramwoll in Wrigki v. M^mveod (i) 
that the liability to contribute to general 
average arises out of implied contract did 
not commend itself bo the Master of tho 
Kollsin Burton V. English {S) where it was 
pointed out that the liability was derived 
from the Old Bbodian Laws. Lord Justice 
Bowen, however, observed that on.ee a princi- 
ple of the law of commerce and the sea is 
established as a part of the law, you may 
imagine that those who place their property 
on board a ship and the ship owner who 
puts his ship by tho Qaay to receive cargo, 
bind themselves by an implied contract which 
embodies the principle, just as it may be said 
that those who contract with reference to a 
custom impliedly make it a portion of the con* 
tract. He also observed that the Master as 
Agent both of the cargo owner and of the ship 
owner jettisons cargo on the implied basis 
that contribution will bo made by the ship 
and by the other cargo owners. On equitable 
grounds, I think, it must be conceded that 
since the ship and the cargo owners were both 
parties to the stowage on deck and tho ship 
owner received full freight and was benefited 
both by tho stowage of the cargo on dock, and 
by the sacrifice, it is only fair that lie should 
contribute towards the loss. But tho reason 
thus would be to apply equitable principles to 
an Old Law of tho Hea. AH the writers and 
authorities, as Tjord Bramwell pointed out, ai)- 
pear to ho agreed, that, under this law of the 
sea, a cargo owner is not entitled to contribu- 
tion in general average if cargo is carried on 
deck, even if it is carried there without the 
cargo owner's consent : WrujlUy. Marwood{i), 
Lord Bramwell was unable to hud any autho- 
rity in our law to justify tlie claim, while the 
law and practice of foreign countries are deci- 

(3) (1884) 12 Q. B D. 218 ; 53 L J. Q. B. 133 ; 
49 L. T* 768 ; 32 W. R. 656 5 Asp. M. C. 187. 


dedly to tho contrary Wri jht v. M<irwjol fl) 
see also Berutton, lObh Blition, page 301 ; 
Carver, 6th Ehtion, pages 501 —502. 

I am of opinion, in tho circumstances, that 
the plaintiff is not ontitlod to any contri- 
bution from the defendant by way of general 
average. 

But in case I am wrong in my view, it is 
desirable to consider the rights and liabili- 
ties of the parties under tho clauses rolitid on 
by the defendant, exempting the ship owner 
from liability. 

Tlieso are four in number, viz : — 

1. Endorsements on tho Mates Booeipts 
and Bills of Lading. “ On dock at Rhipper s 
risk.” 

2. A clauso in tho lUll of fjading excepting 
inter alia “The act of Hod, tin? King’s 
enemies, aooidonts, jettison, or barrafeary of 
the Master or Crew, bursting of Boilers, break- 
age of machinery, or any latent defect in 
machinery, boilers, hull or apportonancos, 
wliother said defect existed before tho com- 
moiicomont of or arose or dovoloped during 
the voyage, unacaworthiness of ship, provided 
all reasonable means have been taken to pro- 
vide against such unseaworthiness.” 

3. A clause in the Bill of Lading to tho 
following efiect: — “Cargo on deck to beat 
Sliipper’s risk and the ship not to bo liable for 
general average contribution in case of its 
being jettisoned, damage or lost overboard.” 

4. A clause in tho Bills of Tjuding as 
follows : — 

“The Company will nob bo accountalde for 
gold, silver, bullion, specie, jewollery, precious 
stontis, plated ware, or other valuables unless 
the declaration of tho value of such goods has 
been mado prior to shipment and a special 
sliipping order granted for the same with 
which the Bill of Lading shall correspond. Tho 
Company will not bo liable to pay more tlian 
Rs. 500 per freight ton or relatively for any 
portion of any cargo not expressly declared as 
aforesaid.” 

Tho law bearing on the rights and liabilities 
of the parties appears to me to be very clearly 
laid down in tho case of Burtou v. Bnglish 
(3), where the Court of Appeal, Brett, M. R., 
Baggally, L. J., and h^owen, L. J., reversed the 
decision of the Divisional Court. Several 
important principles appear to me to have 
been established by that case. 
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There is the .c^reat authority of Lord Jusfcioe 
Bowen, thab it ifi a practical canon, but not a 
rule of interpretation, that tho office of a 
Bill of Ladinf^ is to provide for tho rights and 
liabilitiios of the parties in reference to the 
contract to carry, and that it is not ooncernod 
with liai)ilities to contribution in general aver- 
age. It is dear from his judgment, that the 
question whether an exemption clause covers 
the liability to contribution in general average 
in a case of proper jettison depends on the in- 
tention of the parties. There is nothing to pre- 
vent a ship owner from making an exception in 
his own favour by which lio is to be relieved 
from tho ordinary laws of the sea, but if he 
wishes to do so, he ought to do so in clear words. 
The words “At merchant’s risk” will not exempt 
a ship owner from liability to contribution in 
a case of proper jettison but both the Master 
of the Bolls and Lord Justice Bowen concurred 
in the view of the Divisional Court that the 
words would exempt the shop owner from 
liability in the case of an improper jettison.” 
Tho words, as Lord Justice Brett pointed out, 
would not only cover a case of improper jet- 
tison but also a loss caused by a collision or 
stranding owing to the negligence of the 
Master or Crew. In fact, any act of the 
Master or Crew which being done by them as 
servants of the ship owner, would otherwise 
make him liable. 

Since, in the present case, the jettison was 
proper, and was not caused by the negligence 
of tho Master or Crew or any unlawful act or 
default on their part, tho words “ on Deck at 
Shipper’s risk ” in the Mates Bocelpt and Bills 
of Lading would not, in my opinion, exclude the 
right of the plaintiff, if any, to general aver- 
age contribution. They would, in ray opinion, 
have excluded such right, had plaintiff succoed- 
(^d in the alternative contention in para 6 ((J) of 
his plaint, that tho jettisoning was duo to im- 
proper stowage. 

With regard to the second clause relied on 
by the defendants, I am of opinion that the 
context shows that the word jettison means 
“ improper jettison. ” The word is immedi- 
ately followed by the words “ or barratary 
of tho Master or Crew,” This clause, it ap- 
pears to me, has nothing to do with the right 
of the cargo owner to contribution in general 

(4) (1830) 49 L. J. Q. B. 201 ; 5 Q. B. D. 88; 4t L. 
T. 800 ; 28 W. R. 304 ; 4 Asp. M. 0. 2XG. 


average in a case of proper jettison. I am 
fortified in this view by the fact that provision 
is expressly made in the Bill of Lading for 
general average, it being declared that general 
average, if any, is to be according to York- 
Antwerp Bulos This clause would, however, 
in my opinion, cover the liability of the ship 
owner for Tank No. 2 leaking at high pressure 
on July 20bh and the Ballast Pump getting 
out of order and the consequent damage sus- 
tained. 

With regard to the third clause relied on by 
the defendants, I cannot do better than cite 
the words of Lush, J„ in Crooks v. Allen (4), 
which are as follows : — 

“ The lon^j list of exoepbed perils and the 
much longer list of exemptions and qualifi- 
cations of which the clause in question is one 
and which seemed designed to exonerate the 
ship owners from all liability as carriers 
and to reduce them substantially to the con- 
dition of irresponsible bailees are printed 
in typo so minute though clear, as not only 
nob to attract attention to any of the 
details but to be only readable by persons of 
good eyesight. The clause in question comes 
in about the middle of thirty closely packed 
small type lines without a break sufficient to 
attract notice. If a ship owner wishes to 
introduce into his Bill of Lading so novel a 
clause as one exempting him from general 
average contribution, a clause which nob only 
deprives blie shipper of an ancient and well 
understood right, but which might avoid his 
policy and deprive him also of all recourse to 
the underwriter, he ought nob only to make it 
clear in words but also to make it conspicuous 
by inserting it in such typo and in such a part 
of the document as that a person of ordinary 
capacity and care, could not fail to see it.” 

Plaintiff has deposed to the fact that he was 
unaware that the Bill of Lading contained this 
clause. I see no reason to doubt his statement 
and I am of opinion, for the reasons so ably ex- 
pressed by Mr. Justice Lush, that the exemp- 
tion iclause did not protect the ship owner 
from his liability, if any, to contribute in 
general average. 

With regard to the fourth and last exemp- 
tion clause, 1 think it is established that plaint- 
iff was well aware of this provision in the Bill 
of Lading. Plaintiff s firm were regular Ship- 
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pers tio the Persian Gulf and had been ship- 
ping ^oods from 1915 or 1916. On the voyage, 
the subject of the suit, they shipped a valu- 
able consignment of Specie under a special 
Shipping Order. 

In tl le absence of an established custom to 
carry cargo on deck, I am of opinion, for the 
reasons already mentioned, that a cargo owner 
would not be entitled to general average contri- 
bution in respect jof goods carried on deck 
without the consent of the other cargo owners. 

If the doctrine of general average is applic- 
able to such circumstances, I am of opinion 
that the clause limiting the liability would 
clearly apply to the rights and liabilities of 
the parties in general average, as well as to 
their other rights and liabilities under the con- 
tract, forno ship owner in his senses would agree 
to cargo of value being carried on deck, when, as 
Lord Bramwell points out, it would be liable 
to special risks, including the liability to be 
jettisoned first of all, and the question of 
the value of the cargo would also be a factor 
inliuencing the owners of tlie other cargo in 
giving or withholding thir consent. Certain 
contentions were raised in the written 
statement of the defendant, but they 
are not seriously pressed by Mr. Lobo, 
who called no evidence with regard to them. 
It was contended, for instance, that no claim 
for short delivery liaving been made within a 
month, tho ship owner was absolved from 
liability, Tho claim of the plaintiffs, however, 
was not a claim for short delivery, but for 
general average or for tho value of the goods 
jettisoned. Plaintiffs made a claim on the 
defendants through their agents when they 
became aware of the loss. The goods were 
shipped in Karachi and the amount was pay- 
able according to tho Bills of leading either at 
Bombay or at the Port of Shipment. A part 
of the cause of action clearly arose in Karachi 
and this Court, in my opinion, lias jurisdiction. 

For tho reasons I have mentioned, 1 dis- 
miss the plaintiff s suit with costs. 

P. B. A. Suit dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1755 of 1921. 

November 15bh, 1923. 

Present : — Mr. Justice Stuart 

MU3AMMAT FAIZ BIBI— Plaintiff- 
Appellant 
versus 

QUDKAT ULLAII— AND ANOTHER— 
Defendants— Respondents. 

Muhammadan Lawi— Marz-ul.maut, what ii 
^Deed eioccuted by old man suffering from carhunoU 
a few days before death, validity of, 

A feeble old ma.ii of over eighty ycara of ago who 
Wii=s fiufteriiig from a carbaaolo, from which ho even- 
tually died, exooiited a dood of gift a low day a before 
hi-j death ; 

Held, tb \t tho gift' was invalid havi ng boon oxeoiit- 
cd during uiar:; iiUmaut. 

TIasvat Bibee y. Ohulam Jafar 3 0. VV. N. 57 relied 
on. 

Second appeal against the decree of the 1st 
Additional District Judge ot Aligarh, dated the 
7th of June 1921. 

Mr. Iqbal Ahmed, for the Appellant 

Mr. Aba Ali, for tho Respondent 

JUDGMENT. —The remand findings have 
now been received. They are bo the effect 
that tho deed in suit was executed during the 
death illness of Sadal Khan. Much that has 
been said by the learned District Judge who 
has arrived at the remand finding would go bo 
show that Sadal Khan was not in a condition to 
know what he was executing on the date when 
the alleged deed of gift is said to have come 
into being. But it is not open to the Court 
to arrive at a decision to the effect that he 
was not in a condition to know what he 
bad executed, in view of tlie finding of 
Mr. Hunter. Thai* finding cannot be at- 
tacked in second appeal. On the remaining 
point, however, as to whether the deed is 
<J! no effect under the doctrine of Marz-uU 
maut it is for this Court to arrive at a finding 
The deed was executed on the 23rd August 
1919. From the copy produced and from the 
evidence it appears that it was nob signed by 
Sadal Khan but that it bore his thumb-im- 
pression. Sadal Khan died according to 
the plaintiff -appellant on the 27th August 
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1919 and according to the defendanb®- 
respondentfi on the 2nd September 1919. 
There is no finding of the Courts as to 
when he died, lie was a very old man of 
over 80. Tie was suffering from a carbuncle. 
According to the evidence of Mumbaz Khan, 
Hakim, which Mr. K. C. Banerji believes, 
Sadal Khan was delirious some days before 
his death. The point which I liave to decide 
is whetlier, on the finding of Mr. Bauer ji, the 
deed is invalid under the doctrine of Marz-ul- 
maui. Sadal Khan was certainly suffering at 
the time from a disease which was the imme- 
diate cause of his death. The disease was 
such as to incapacitate him from the pursuit of 
his ordinary vocation or standing up for pray- 
ers. In a man of his advanced age such an 
illness was alwas likely to end fatally and it is 
impossible to conceive that such a possibility 
would nob have been present to his mind. 
The presence of a carbuncle is always danger- 
out even in a middle-aged man of robust 
health and is occasionally fatal, and a carbuncle 
is very frequently the cause of death in the 
aged. Any Indian of advanced years would 
know this and would be apprehensive when 
suffering from such an ailment as to its pos- 
sible consoqiionoes. Applying the principles 
that wore laid down in Jlasrat Bibi v. Ghu- 
lamjafar (l), the disease from which Sadal 
Khan was suffering undoubtedly came within 
the category of a Marza ul-mout illness. I, 
therefore, accept the findings of Mr. Banarji 
and upon those findings I allow the appeal. I 
restore the decision of the learned Munsif 
setting aside the decision of the District Judge. 
The defendants Qudratullab and Amanullah 
will pay their costs and those of the appellant 
in all Courts. These costs will include in this 
(^ourt fees on the higher scale. 

z. K. Appeal allowed. 

(1) 3 0. W. N. 67. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 36 op 1920. 

December 4, 1923. 

Present : — Mr. Kincaid, J. 0„ and 
Mr. Aston, A. J. 0. 

ISHAK— Defendant— Appellant 
versus 

FATMA AND OTHERS— Plaintiffs and 
Dependants— Respondents. 

Civil Procedure Code (Act V oj 1908) «. 96, 97— 
PreUminary a>id final decrees — Appeal against 
preliminary deoree-^Pinal decree passed after filing of 
appeal^Procediire. 

Where the dates of a preliminary decree and a final 
decree permit an appellant to challenge both decrees 
within the time allowed by law, it is unreasonable to 
allow him to avoid the provisions of the Court-Fees 
Act and to obtain a reversal of the final decree by a 
circuitous method by appealing against the prelim* 
inary decree only, when the direct method is open. In 
such a ease the proper course is to allow the appel- 
lant a reasonable time within which to amend his ap- 
peal. [p. 980, Col. 2.] 

Where, however, an appeal against the preliminary 
decree is filed before the final decree is made and the 
dates of the two decrees do not allow an appeal 
against both being filed, the subsequent passing of the 
final decree would not render the appeal against the 
preliminary decree nugatory, and the final decree 
would depend on the preliminary decree and if the 
latter is set aside the former would fall with it. 
[p. 980, Col. 2.J 

Case-law discussed. 

Appeal against the judgment and decree of 
the Additional Judicial Commissioner, dated 
the 12th April, 1920. 

Mr. E. Castollinet for the Appellant. 

Mr. Tahilram Maniram^ for the Respondent 
No. 1. 

JUDGMENT. — ^Two Muhammadan sisters, 
Amnat and Fatma, in the year 1918 filed a 
suit in the Court of the Judicial Oommisrion- 
er of Sind^ against six defendants, Halima, 
Kama, Hajoo, Haji Muso, Aloo and Isbak, 
praying that their one-sixth share in certain 
property in the Lyari quarter, Karachi, might 
be partitioned and given to them. 
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For greater oleamess the following geneolo- 
gioal table is here inserted showing the names 
and relationship of the parties : — 
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The second and sixth defendants, Halima 
and Ishak, who is the appellant, in their writ- 
ten statements denied that plaintiffs were the 
descendants of Siyar to whom the plot origin- 
ally belonged and alleged that .they bad 
been in adverse possession since the death of 
Isso, the father of Halima, who had been in 
possession before them. They further alleged 
that the suit was time barred. In February 
1919 the first defendaptt Kama, ^ed. On 


the 26tb March an application was made to 
join Hajoo, the 3rd defendant, as her heir and 
legal representative and a notice was ordered 
to issue to Hajoo. On the 7th May 1919 
Halima. the second defendant, died. On the 
10th May an application was made to join 
Haji Muso as her heir and legal representative 
and a notice was ordered to issue to llaji 
Muso. On the 31st October 1919 the first 
plaintiff died. On the 12th November an 
application was made by the second plaintiff 
to join herself and Haji Muso as her heirs and 
legal representatives and they wore brought 
on the record without any notice issuing. 
On the 12th April 1920 the learned Addition- 
al Judicial Commissioner gave a pr(3liminary 
decree for partition by metes and bounds of 
one- sixth share in the plaint property. In his 
judgment he mentioned that of the line of 
Ismail only Hajoo the third defendant was left 
and that he was absent, that of the lino of 
Ishak the second plaintift had died, Haji Muso 
and Ishak the fourth and sixth defendants 
were absent and that Aloo the fifth defendant 
had no objection to the claim. 

Against this judgment and decree the sixth 
defendant has appealed on 26th July 1920. 
On the appeal being called on two preliminary 
objections were raised by the respondent, 
namely, that the appeal was time barred and, 
secondly, that no appeal having been filed 
against the final decree made on 9th August 
1920 an appeal against the preliminary decree 
must also fail. 

With regard to the first of these objections 
the record shows that copies were applied for 
on 30th June 1920, on the 14th July this office 
sent for expenses, that is to say, the applicant 
was informed what the cost of preparing the 
copies would be and required to pay them. 
Expenses were paid on the following day and 
the copies were ready on 17th duly. Under 
section 12 of the Limitation Act, 1908, the 17 
days requisite for obtaining copies must be 
excluded in computing the period of limita- 
tion, The appeal is, therefore, clearly within 
tfme. 

With regard to the second objection, it was 
held by the Allahabad High Court in Kuria 
Mai V. Bishamhhar Das (1) tliat, after the pas- 
sing of the final decree in a suit for partition, no 

(1) 6 lad. Oae. 27a ; A. 225; 7 A. L. J. 210. 
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appeal would lie which did not oballeuge the 
fiLial as well as the preliminary decree. The 
Ciiief Justice and Mr. Justice Plggott there 
followed a decision of the Calcutta High Court 
in Machenzxo. v. Narsmjh Sahai (2), in which 
the principle was laid down that just as the 
riglit of appeal from interlocutory orders ceases 
witli disposal of tho suit the right of appeal 
from a preliminary decree ceases on the pass- 
ing of a hnal decree. Their decision, however, 
was distinguished and impliedly disse/ited from 
in Mohamad Akhtar Husain Khan v. Tasaduk 
Iliisatn (3), where the necessity of appealing 
against a final decree, merely to keep alive an 
appeal against a preliminary decree was ques- 
tioned, and it was overruled by a Full Bench 
of tho Allahabad High Court in Khmaiya Lai 
V. Tvrhmi Sah.n {4j which followed Mohamad 
Akhtar lJusam Khan y. Tasaduk Ilma/in (3) 
and a ruling of the Madras High Court in 
Lakshm% y.Mara Dev% (5) and affirmed the 
principle that, when an appeal has once been 
filed and is pending against the preliminary 
decree in a suit for partition the passing of a 
final decree docs not render the appeal nuga- 
tory. The final decree depends on the prelimin- 
ary decree and if, as the result of an appeal, 
the latter is set aside the former must fall 
with it. See also Ram Hath Sinah v. Basanta 
Narain Sing (6J and Atul Chandra Singh v. 
Kunja Behan Singh (7), Lakihmi v. l^Iaru 
Devi (6) was followed by a later decision of the 
Madras High Court in Bamuvien v. Veerappti- 
dayan (8), in w’hich it was held that it is com- 
petent to a party to prefer an appeal against 
the preliminary decree in a redemption suit 
though, before the appt‘,iil is pn3sented, the final 
docieo has been passed. < >n the other hand, the 
Calcutta High Court in Kulada Prasad Cotv- 
dhury v. Bamananda Pattanaik (9), following 
Mackenzie v. Narsingh Sahai (2), held that 
whore after the passing of the final decree a 
party appealed from the preliminary decree 

(2) 1 Ind. Oas. 4l9; 3G C. 702; 10 0. L. J. 118. 

(8) 16 Ind. 157; 84 A. 403; 10 A. L. J, 19. 

(4) 24 Ind. Oas. 827; 38 A. 582; 12 A. L J. H76. 

(5) 12 Ind. Gas. G04;87 M. 29; 21 M. L. J. 1068; 
10 M, L. T. 487. 

(6) 19 Ind. Oas. 680; 17 0. W. N. 868; 18 0. L. J. 
200 . 

(7) 80 Ind Oas. 321; 22 0. L. J. 90. 

(8) II Ind. Oas. 891; 87 M. 455; 11 M. L. T. 6 0; 22 
M. I*. J- 217; (1912) M. W. N. 117 and 680. 

(9) 61 Ind. Oas. 923; 48 0. 1036; 88 0. Ii. J. 414; 
35 0. W. N. 776. 


but did not also appeal from the final decree 
tho appeal from tho preliminary decree 
was incompetent. Mackenzie v. Narsingh 
Sahai (2), was also followed in Abdul 
Jalil V. Amur Ghand Paul (10) and by 
Mr.Ju^^tice Broadway of the Laboro High Court 
in Ganda Ilam v. Suader Lai (11), whore it 
was hold that after a final decree has been 
made, whether or not an appeal has bet^u pro- 
feired against the preliminary decree, it is the 
duty of tho party aggrieved by tho final decree 
to prefer an appeal against tho final decree 
and an appeal, therefore, against the prelimin- 
ary decree without challenging the final decree 
cannot be entertained. 

We agree with tho view expressed by the 
Bombay High Court in Dattatraya Ramchan - » 
dra Savale v. Ajmu ldin (12), and Balwant 
Sittgh Bamchandra v. Sakharam Manohia- 
rarn (13) that, where there has been a pre- 
liminary decree and a final decree and the 
dates permitted the appellants to challenge 
both the preliminary decree and the final 
decree within the time allowed by law it 
is unreasonable to allow the appellant 
to avoid the provisions of the Courb-F'ees 
Act and obtain a reversal of the final decree 
l)y a circuitous method when the direct 
method was open, and that tho proper course 
is to allow the appellant a reasonble time 
within which to amend his appeal. 

In the present case the appeal against the 
preliminary decree was filed before the final 
decree was made and the dates did not allow 
of an appeal against both the preliminary 
decret'. and the final decree. We agree with 
tho view expressed in Kankanja Lai Tirheni 
Sahai (4), Ham Nath Singh v. Basanta Narain 
Singh (6) Atut Chandra Smuh v, Kunja 
F^chari Singh (7), that tho subsequent passing 
of the final decree did not render the appeal 
against the preliminary decree nugatory but 
that the final decree depended on tho pre- 
liminary decree and if tho latter was set aside 
the former would fall with it. 

In the circumstances, it is necessary to con- 
sider the appeal on the meits. In this con- 
nection, Mr, Castallino contends, and I think 
correctly, that the hoir and legal representative 
of Kama was not Hajoo, the third defendant, 

(10) 21 Ind. Oa!?. 510 ; 13 C. L. J. 228. 

(H) 67 Ind. Ca^. 278 ; 2 Tj. L. J. 678. 

(12) 33 Ind Oas. MG 18 Bom. L B. 76. 

(IGJ 38 !nd. CiW. a;J 7; 18 Bom. L. R. 80 Note. 
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bufc Halima, the second defendant, since Halinaa 
was the daughter of Kama’s paternal uncle 
Isso, while llajoo was the daughter of Kama’s 
paternal aunt Nuran. He further contends, 
and 1 think rightly, that the heir and legal 
representative of Halima was not lla]i Muso 
the fourth defendant but Hajoo the third 
defendant. Since Hajoo was the son of Haii- 
ma’s paternal aunt while Halima was the 
second cousin once removed of Haji AIuso. 
Similarly, we think that Mr. Castallino correct- 
ly contends that the heir and legal represen- 
tative of the deceased plaintiff Amnat was the 
second plaintiff Fatma, her sister, and not 
i'atma and Haji Muso, since Fatma was enti- 
tled as a sharer and as a residuary to the 
whole of Amnat 6 estate. With regard to the 
irregularity in joining llajoo instead of Halima 
as the heir and legal representative of Kama 
and Haji Muso as the heir and legal represen- 
tatives of Halima instead of llajoo, the record 
shows that Halima and Hajoo wore already 
on the record in their personal capacities 
Hajoo was evidently not contesting the plaint- 
iffs’ claim for he absented himself at the 
hearing. Isliak, the appellant, was not the 
heir and he was not affected. The irregu- 
larity does not appear to us to have affected 
the merits of the case and it was, in our 
opinion, our^d by section 99 of the Civil Pro- 
cedure Code. It is next contended on behalf 
of the appellant that since notices were not 
issued to himself and several of the other part- 
ies when the heirs and legal representatives 
of Kama and Halima purported to be joined and 
since no notices were issued when the heirs and 
legal representatives of the first plaintiff wore 
loined the subsequent proceedings were void. 
There is no provision, however, in the Code of 
Civil Procedure making it obligatory in the 
Court to issue a notice. This appears to us 
a matter for the Court’s discretion. Lastly, it 
was contended that the appellant was prevent- 
ed from attendance at the hearing owing to the 
date of hearing being altered in consequence 
of an interlocutory application of which no 
notice was given to the appellant. Had this 
been a bona fide contciutiou we are of opinion 
that the appellant would have taken stops to 
apply, under (). IX, r. 13, for the setbinK aside of 
the ex parte deerco^ but no such application was 
made. Tijo reason alleged for blui omission 
to apply under O. IX, r. 13 is that the appel- 
lant became aware of the ex pariedmtQQ after 


the expiry of the time for applying to set it 
aside bub there appears to us no force in 
this argument since the application could, 
under the provisions of section 5 of the Indian 
Limitation Act, have been admitted after the 
period of limitation had expired on sufficient 
cause being shown. It was nowhere speci- 
fically stated that the appellant attended on 
the adjourned date, the suit was nob called 
out and that appellant was unable bo ascertain 
the date of hearing and, for the purpose of 
the appeal, steps wore not oven taken to get 
the orders relating to the dates of hearing 
typed and embodied in the Paper- Book. 

Appellants brother, Aloo, attended at the 
hearing though he was not served with any 
notice. Wo are of opinion that it is not estab- 
lished that appellants absence at the hearing 
was due to his having been misled or to his 
having been prevented by want of notice from 
ascertaining the date. Taking all the circum- 
stances into consideration, we dismiss this 
appeal with costs. 

z. K. Appeal diemirnd. 
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Act{Iof\B77) B, i2^DB(ilaraiioii, suit /or^Dhorc^ 
tion of Gourt-^Bcluff when to be refund 

An admission oparate^j merely to tthiffe tlie 
onus and raises only a rebutable presumption, 
[p. ii86, Col. ii/J 

Where the question in issue is the status oi one of 
the parties to the suit* judgmcuts and orders in pre- 
vious suits and proceedings between the parties in 
which the question of status was in issue are admissi- 
ble in evidence to prove the fact, nature and result 
of the previous litigation, and jiiay raise a presump- 
tion in favour of one of the parties so as to shift the 
burden of proof, [p. 085, Col. 2 J 

Sakharani v. Shriram, 10 Ind. Oas. 700 ; K. Ij. It. 
23 ; Lachnian Gobind v. Amrit GopaU 24 Bom. 591 ; 2 
Bom. L.B. 386; 12 Ind. Deo. (N. S.) dU\ Neemat Alt v 
Gooroo Voss, 22 W. It., 365, relied on. 

The relief of declaration is jnore or less a discre- 
tionary relief, and the Courts are not ordinarily pre- 
pared to grant such relief where it would be only by 
way of anticipation or whero the main heads of the 
plaiutid’a complaint failed, [p. 987, Col. 2.J 

Janaki Ammal v. Narayanamamy Aiyar, ‘37 Ind. 
Oaa. 161 : 39 Mad. 631. 20 M. L. T. 168 ; 31 M. L. J. 
225 ; U. A. L. J. 997 ; (1916) 2 M. W. N. 188 ; 20 
C. W. N. 1323 ; 18 Bom. L. B. 856 ; 24 0. L. J. 309 ; i 
L. W. 630 ; 43 I. A. 207 (P. C.), followed. 

For instance, where in a suit for a declaration of 
plaintifi's character as a reversioner and an injunction 
to restrain waste by the defendant, who is the widow 
of the last male holder, the plaintid fails to make out 
a case of waste, the declaratory relief will not be 
granted, [p. 987, Col- 1.] 

Inrst Appeal No. 27 of 1921 decided by 
Mr. F. W. A. Prideaux and Eao Bahadur M. 
B . Kinkhede, Additional Judical Commission- 
ers, Central Provinces, on the 23rd 
November 1923. 

Dr. H. S. Oour, for the Appellants. 

Messrs. M. Oupta and T, S. Sheorey, for the 
Bespondents. 

JUDGMENT. — The following genealogical 
tree will explain the relationship of plaintiff 
No. 1 with one Beersa, the last male-holder of 
the property in suit, on the basis of which he 
claims the property as Boersa*s sister’s 
son. 


ct 

3 ’ 



Beorsa left at his death a large estate con* 
sisting of both moveable and immoveable prop- 
erty including seven malguzari villages. That 
property is in the possession of Mf, Halki, 
the defendant, from the date of Beersa’s 
death which took place on 4th March 1907. 
The plaintiff says Mt Halki is not the lawfully 
wedded wife of Beersa but was a mistress in 
his keeping and as such was not entitled to the 
property. Plaintiff No. 1, therefore, claims 
that he became owner of that property 
by inboritance to Beersa, the defendant 
being a trespasser. This suit was insti* 
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kited two months and 16 days before the 
exiary of '13 years from 4th March 1907 when 
the cause of action arose. The plaintiff No, 1 
having no funds of his own has, by means of a 
registered 8ale«deed dated 10th October 1918, 
Exhibit P-1, sold portion of the property which 
is the subject of the dispute to plaintiffs Nos. 
2 and 3 in consideration of their undertaking 
to finance the present litigation. The defen- 
dant Mt, Halki being a trespasser, plaintiffs 
sue to eject her, and in the alternative, pray 
that if it be held that she was a married wife 
of Beersa, plaintiff No. 1*8 rights as next rever- 
sioner may be declared and Mi, Halki restrain- 
ed from committing waste in respect of the 
property in her possession. 

Mi, Halki’s defence is that she was married 
wife to Beersa in K(ii>r6 form of marriage and 
as such succeeded to his estate on his death. 
She also challenged the plaintiff No. l*s rela- 
tionship with Beersa and denied that plaintiff 
No. l*s mother Mi, Chitia was born of 
Bhagwandas. It was alleged that she was 
born of her mother by another husband 
before her mother was married to Bhagwan- 
das and that as she lived with Bhagwandas 
after her mother s marriage with him she 
was looked upon as sister of Beersa and, in 
that sense, Beersa was maternal uncle of 
plaintiff No. 1. These two points formed the 
subject of issues Nos. 3 and 4 

‘‘ 8. Is the plaintiff Jumilal the son of Beor- 
sa’s sister? 

4. Is Mi, Halki, defendant, the widow of 
Beersa having been married to him by 
kari form?’* 

The lower Court, in a long and elaborate 
judgment, has come to a finding on issue 
No. 4 that Mi, Halki was lawfully married 
to and is the widow of Beersa. In view of 
this finding the Court below thought it 
unnecessary to record any finding on issue 
No. 3 and has dismissed the suit of all 
the three plaintiffs with costs. Against 
this dismissal plaintiffs Nos. 1 and 2 alone 
appealed. Plaintiff No. 3, Beharilal, was not 
joined even as co-respondent when the appeal 
was filed on 2nd Apnl 1921 . Beharilal present- 
ed an application on 6th April 1923 to be joined 
as an appellant on the ground that he is inte- 
rested in the result of the appeal. This 
application was rejected on the ground that 
any appeal by him or at his instance on 6th 


April 1923 would have been barred by limit- 
ation. During the pendency of this appeal the 
appellant No. 2, Manoolal, died on 28th Janu- 
ary 1923 and his widow Jawahar Dulaiya alias 
Saras wati was, on her application, brought 
on record as the legal representative o! the 
deceased appellant. 

The pleadings gave rise to some other issues 
also. The question of limitation as regards 
recovery of moveable property has been decid- 
ed against the plaintiffs. Similarly, the ques- 
tion of the alleged waste by Beersa has also 
been decided against tlie plaintiffs. The question 
of limitation for recovery of moveables is not 
raised, the one about tlie waste tliough taken 
up as a ground is not pressed. Grounds Nos. 1 
and 6 deal with the question of Halki’s status 
and ground No. 8 with the omission to decide 
issue No. 3. The only two points, therefore, 
pressed before us are (l) that Mt, Halki has 
failed to prove that she was the married wife of 
Beersa, and (2) that issue No. 3 which affect- 
ed the plaintiff’s right of suit should not have 
been left undecided but that the decision on it 
should be in plaintiff’s favour. This being pri- 
marily a suit in ejectment it would have been 
proper for the lower Court, first, to take up 
the question of the plaintiffs’ right to sue and 
then, if necessary, decide the question of de- 
fendant’s status. For the purpose of this ap- 
peal we think wo can, for the sake of argu- 
ment, safely assume that plaintiff No. 1 was 
the sister’s son of Beersa and proceed to exa* 
mine the correctness of the lower Court’s find 
ing on issue No. 4. We are fully alive to the 
oiroumstanoe that Mr. Ally Baza who decided 
the case was not the Judge who heard the evi- 
dence and he was not, therefore, in a better 
position than ourselves in judging of the oral 
testimony adduced in the case. 

The appellants complain that the lower 
Court has wrongly drawn certain intorencos 
adverse to the plaintiffs from the fact of the 
delay in filing this suit. The interval between 
the date of death of Beersa and the filing of 
the suit is 11 years, 9 months and 14 days and 
another 2 months and 16 days would have 
put the claim beyond time. They also com- 
plain that plaintiff No. I’s conduct after 
Beersa’s death in connection with certain pre- 
vious litigation between defendant Halki and 
himself and certain admissions, have been 
improperly construed and erroneous inferences 
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have been drawn therefrom and, further, that 
certain facts which had an important bearing 
on the status of ML Ilalki have boon ignored 
by the Court below wltlnthc result that tho 
decision has gone wrong on the point of defend- 
ant’s status. Tho question of delay is so 
mixed up with tho question of plaintiff’s con- 
duct that we think that we should take up 
t]\e two questions together. We shall at the 
outset set out certain undeniable facts wliich 
are patent on tlie face of tho record. 

(^n plaintiff ’s own admission tho defendant 
was a relation of Beersa’s former wife and 
was looking after him and his household and 
actually lived with him for over two years 
prior to his death, h^urthor, she was sucoess- 
ful in securing mutation of names in her own 
favour in respect of the several ntnlguzori 
villages in place of the deceased whom she 
called her husband. These mutation proceed- 
ings were started upon a petition dated 16th 
April 1907 by Mt. Halki describing herself 
as the widow of the deceased Beersa, (Exhi- 
bit P-6). This petition was made through 
Mr. Jeewan Chander Mukorjoe, Advocate (P. 
W. 1). The plamtiff No. 1 had in those pro- 
ceedings denied her status as tho widow of 
Beersa and contested her right to have the 
mutation in her own name ; but he was un- 
successful as the report date.d 20th December 
1907 (Exhibit D-5) and the order dated 7th 
January 1908 Exhibit D-6) ishow. Mt. Halki 
collected the rents and managed the villages 
and paid revenue into tho Government Trea- 
sury and also established by evidence tho fact 
of her marriage in han form with Beersa, 
and succeeded in defeating the objections of 
the present plaintiff No. 1 against hor name 
being mutated in the Revenue Records. Early 
in 1908 she made an application, dated 20tb 
February 1908, (Exhibit P-8) for succes- 
sion certificate being ’granted to her for 
debts and securities amounting to Rs. 10,627 
and succeeded, in spite of plaintiff’s 
opposition, in getting it. In assertion 
of her own right to present possession as widow 
of Beersa she remained in peaceful enjoyment 
of the whole of the property including the 
moveables belonging to the deceased and 
appropriated the whole of the income derived 
therefrom to herself practically unmolested 
by any of the rival claimants all these 
11 years. We cannot ignore these things 
which clearly prove long silence and in- 


[im 


action on the part of the plaintiff’ No. 1. 
This is not all. Mi. Halki, in fact, sued 
plaintiff No. 1 for arrears of rent (Civil 
Suit No, 384 of 1908, Exhibit l)-4) and for 
possession of a portion of a liouse (Civil Suit 
No. 67 of 1916, Exhibit D 8) in her capacity 
of the widow and heiress of the late Beersa 
arid obtained decrees in both tiie suits. Further, 
she got from him some property in considera- 
tion of her giving him a discharge from liabi- 
lity for ot3rfcain arrears of rent in 1910 by 
means of a registered sale-deed dated 12th 
December 1910 (Exhibit D-9), wherein he 
admittedly described her as the widow of 
Beersa. 

It will be seen that in the Revenue as also 
in the Civil proceedings in wliich plaintiff No. 
1 and defendant figured as parties the latter 
was always successful as against tlie former. 
It passes one’s comprehension to find that a 
person like plaintiff' No. 1 who denied defen- 
dant’s rights to the property of Beersa and 
claimed for himself the position of the pro- 
prietor and landlord of tho villages should 
meekly submit to tho humble position of a 
mere tenant in the villages, auil seek a settle- 
ment of his liabilities as such tenant with a 
person who, to his knowledge, had absolutely 
no right thereto. Again, wliy should he submit 
to a ‘decree for possession of a house being 
passed against him and in favour of Halki in 
1915 if be was the owner thorool. Between 
the years 1907 and 1912 Mt. llalld had em- 
ployed one agent who had misappropriated or, 
at any rate, hud not duly accounted to her for 
the property he used to look after in his capa- 
city as her agent. This was really an inroad 
on his title and on the right of enjoyment of 
the property which ho claimed as his own. why 
does the plaintiff No. i sleep over his 
rights, and stand by and suffer lieavy losses in 
this manner, if he regarded himself as the 
owner of the wliole of the inheritance and 
Mt. flalki was nobody ? ft was the defend- 
ant who, on 24th September 1912, start- 
ed an expensive litigation against tho 
said agent Karanju. From the nature 
of tlie claim, as we gather from 
Exhibits P-4 and P-9, it appears that she 
had entrusted hor agent with properties worth 
Rs. 33,250 including ornaments, casli au^ 
other moveables. She sought to recover ba^k 
all her property and asked for an account of 
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the 6 years village profits that oame to his 
hand for the period of agency which came in- 
to existence on 22nd April 1907 and she 
succeeded in obtaining a decree on 3rd 
March 1916 for Es. 11,477-10-0 which was 
confirmed in First Appeal No. 39 of 1915 on 
30th October 1915 by this Court (Exhibit 
P-3). Every moment ho was losing property, 
as also the profits aocuring therefrom, and the 
moveables were practically vanishing. The 
malguzari villages vrore apparently very valu- 
able. The assessment of laud revenue paid 
out of collections during the agent's 6 years 
management itself oame to Es. 8,655- 11-5 
Rs. 3,947-12-0, total Es. 12,603-7-5, i. s., 
a little over Es. 2,000, a year as Exhibit D-1 
which is a certified copy of the judg- 
ment in First Appeal No. 39 of 1915 
of this Court would show. Batten and 
Stanyon, A. J. Cs., observed towards the end 
of their judgment as follows : “the learned 
Judge has fixed Es. 2,950 in round numbers as 
the profits for the six years. Having regard 
to the revenue paid by the plaintill during those 
years, namely, Es. 12,605-7-5, it may safely bo 
inferred that this finding involves a loss to 
thejplaintiff and a dishonest gain to the defend- 
ant (agent) of not less thanRs. 10,000 and that 
be has got off extremely lightly. It is pro- 
posterious to suppose that seven village shares 
during years of average agricultural conditions 
in respect of which the revenue paid was over 
Rs. 2,000 per annum, only yielded a net pro- 
fit of less than Es. 500 per annum.” This by 
itself shows that the plaintiff No. 1, unless he 
was convinced as to the untruth of his own 
allegations, would not have sat quiet and al- 
lowed himself to be robbed so largely by the 
defendant and her unscrupulous agent. The 
excuse advanced for explaining away tiie 
irresistible adverse inference deduoible from 
his inaction, is that the plaintiff could not 
command sufficient funds for such a big and 
expensive litigation. But plaintiff No. i dare 
not go into the box to give it. It is an explan- 
ation given at the bar before us. He dragged 
the defendant into the box but was himself 
afraid of entering it. This clearly shows the 
weakness of the plaintiff's case apd he thought 
it safer to be out of the box than get his 
own case damned by bis own testimony. 
We are not prepared to accept the explanation 
offered at the bar under such circumstances, 
and we think the lower Court was perfectly 
1 C^lU 


justified in drawing adverse inferences against 
the plaintiff from these and other undeniable 
facts. 

It is ingenuously argued that the judgments 
and orders in the mutation case, the succession 
certificate case, the rent suits, as also in the 
suit for possession of a portion of a house, are 
not admissible in evidence. Wo fail to see 
why they should bo held inadmissible to prove 
the fact and nature of the litigation and its re- 
sult. In our opinon, tliey all show the recog- 
nition of defendant's status as Beersa’s widow; 
see Zakhar am v. Shriram (1) and, as pointed 
out in Lakshman v. Amrit (2) and Neamut Ali 
V. Oooroo Voss(^\ they are of high evidentiary 
value, and in any case constitute proof suffici- 
ent to shift the burden. If we look to the stand 
which the present plaintiff No. 1 had taken in 
the mutation proceedings we are surprised to 
see to what degree of falsity that man had gone 
to secure his own end. We have it 
from the report, Exhhit D-5, dated 20th 
December 1907, in the mutation proceed- 
ings that the present plaintiff had then 
laid claim to a part of the property under 
an oral gift to himself from Beersa and an- 
other portion for his daughter, and to a third 
portion as a Wahiwatdar of a temple, and his 
father (Ghashete) had the effrontery to depose 
that Beersa had taken Jumilal away with him 
12 years before his deposition and kept him 
with himself with a view to make him the 
owner of the estate presumably by adopting 
him. The more we think of these facts the 
more do wo get convinced of the falsity of the 
plaintiff's insinuation that defendant was not 
the lawfully wedded wife of Beersa, All this 
delay and long silenoo and inaction clearly 
amount to acquiescence on the part of plaintiff 
No. 1 in the right of Mt, Halki to lawfully 
enjoy the whole of Beersa's estate as bis 
widow. 

The oral evidence about the celebration cf 
marriage of Beersa with the defendant is 
bound to be discrepant after this long length of 
time, and, standing by itself, no one would 
accept it and we think the t^ubordinate Judge 
was perfectly right in not attaching much im- 
portance to it. But, judged in the light of the 
documentary evidence and of the undeniable 

(1) 10 Ind. Caa. 700 ; 7 N. L. R. 98. 

(2) 24 B 5 : 91 ; at. p. 699 2 Bom. L. B. 866 ; 12 
Ind. Deo. (N. B.) 924. 

(3) 29 W. R. 866. 
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faotis, we think the oral testimony gains in 
weight and clearly supports the defendant’s 
status, as Beersa s lawfully wedded wife 
during his lifetime, and, further, as his 
widow legally entitled, after his death, to 
suooeod to the whole of his estate. The oral 
evidence adduced by the defendant in support 
of her status as Beersa’s wife is both direct as 
well as circumstantial. It consists partly of 
the testimony of persons who have actually 
attended tlio marriage and the feast given by 
Boersa in connection witli tlie marriage and 
partly of the recognition aiid the treatment 
the married couple received in their society 
after the alliance and the reputation Mt. 
TTalkl enjoyed as the wife of Beersa. The 
marriage was not got through secretly but the 
evidence shows it was performed with great 
pomp and publicity befitting Beersa s position. 
It is argued that Beersa’s own leprotic oondi- 
tion of health, as also his old age, were factors 
which favoured the plaintiff’s contention that 
a young woman like Mt. llalki would very 
likely be willing to live as a mistress rather 
than as a wife of Beersa. We rather think that 
these conditions would themselves be a very 
good temptation to an ambitious or adven- 
turous woman like the defendant to get herself 
married to an old and helpless man only to 
smoothly pave her way to the whole of the 
inheritanoe to wiiioh she as a kept mistress 
could lay no pretensions after the man’s death. 
We are not, however, prepared to hold that 
the plaintiff has very satisfactorily established 
that, when Baorsa performed his marriage by 
kari form with the defendant, he suffered from 
leprosy of a virulent typo as alleged. There 
is ample evidence to the contrary and we need 
only refer to the evidence of D. W. 1, D. W, 
2, D W. 3, D. W. 4, p. W. 9 and 1). W. 17. 
That Beersa and llalki lived as husband and 
wife and they were both in cast© and were not 
excluded from their social and other functions 
of the community is amply borne out by 
the evidence of defendant’s witnesses Nos. 

1, 2, 3 and 9. 

It is next argued that the Court below has 
not taken into consideration the evidence on 
record which tends to prove that Halki was of 
bad character and Beersa, who was a respec- 
table man, would not give shelter to a woman 
who was kept by a Muhammadan. Our atten- 
tion is drawn to the evidence of P. W. 4, P. 


W, 5 and P. W. 8 in this connection, and we 
are asked to accept it as pointing to the greater 
likelihood of her having in all probability pre- 
ferred to live with Beersa as his mistress ra- 
ther than as his lawfully wedded wife. We 
have read through the evidence carefully and 
wo have no hesitation in at once discarding it 
as totally false and unreliable. The witnes- 
ses ere men of no status practically, and we do 
not attach any value to their concocted evid- 
ence. Added to this, wo have the declarations 
and conduct of plaintiff No. 1 himself all those 
11 or 12 years which very clearly establish 
that he regarded and dealt with her as the law- 
fully wedded wife of Beersa Fated. The descrip- 
tion of defendant Halki as the widow {Betoa) of 
Beersa by plaintiff No. 1 himself in the sale- 
deed dated, 12th December 1910, Exhibit D-9, 
which he executed in favour of defendant con- 
tains a clear admission on plaintiff's part of 
her status as the lawfully wedded wife of 
Beersa : see Sahharam v. Shriram (l). It is 
contended that it was a loose expression and no 
presumption can, therefore, be based thereon. 
We cannot belittle the importance of such an 
admission particularly when we remember 
that the plaintiff No. 1 had repudiated that 
status of the defendant on previous occa- 
sions and he would, therefore, be the last 
person to make such an admission if he 
had a mind to establish his own title to 
the property of Beersa as against the rival 
claim of the defendant. No doubt, an 
admission operates merely to shift the onus 
and raises only a rebuttable presumption. 
We consider that the evidence adduced by the 
plaintiff even taken as a whole does not rebut 
the presumption. Most of the evidence is of 
a partisan character and no weight can, there- 
fore, be attached to it. After taking into con- 
sideration the whole of the evidence both oral 
and documentary and the probabilities of the 
case we hold, conourrenbly with th^ lower 
Court, that the defendant’s status as the law- 
fully wedded wife of late Beersa is amply 
established and the plaintiffs have failed to 
establish the contrary. 

The necessary result of this finding is that, 
in the absence of any issue of Beersa, the 
defendant as his widow was legally held enti- 
tled to succeed to his estate and that the plaint* 
iff s’ primary claim for recovery of possession 
of the property, therefore, fails. 
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Tho alternative olaim for a declaration that 
plaintiff No. 1 is the sister's son of Beersa 
and as such his next reversionary heir after 
tho death of Mt. Halki needs no adjudication 
in view of the decision of the first Court on 
the question of waste alleged to have been 
committed by the defendant not having been 
challenged before us. In Janaki Ammal v. 
Narayanasami Ayer (4) it was urged before 
their Lordships of the Privy Council that the 
plaintiff was entitled to a declaration that he 
was tho next presumptive reversioner beause 
his claim to be such had been disputed. 
It was held that the Courts in India 
having held that the case of waste was not 
established and the plaintiff having thus failed 
to make good the main heads of his complaint 
no such declaration ought to be granted to 
him. The relief of declaration is more or 
less a discretionary relief, and the Courts 
are not ordinarily prepared to grant such 
reliefs where it would be only by way of anti- 
cipation or where the main heads of the 
plaintiff’s complaints have failed. For these 
reasons we do not think it necessary to give 
any finding on the point covered by issue No. 8, 
or to give any declaration as prayed for. 
If any finding be deemed necessary we are 
prepared to hold on the oral evidence coupled 
with the defendant’s own admissions contained 
in the pleadings in the previous Civil and 
Eevenue litigation that plaintiff No. 1 is tho 
sister’s son of Beersa and as such is a 
reversionary heir to hie estate. We may 
simply refer to tho admissions contained in 
clause (o) of the verified petition dated 20th 
February 1908 exhibit P-8 in the succession 
ceritificato case, and also to the admission 
made on 7th July 1915 in tho suit brought by 
her for possession of the house (Exhibit P-2) 
in support of our view. 

The result is that we confirm the dismissal 
of the plaintiffs’ claim and dismiss the appeal 
with costs to be borne and paid by the appel- 
lants in both the Courts. 

Z, K. Appeal dismissed, 

(4) 87 Ind. Oaa. 161; B9 M. 084; 20 M. !>. T. 168; 
81 M. L. J. m; J4 A. L. J. 997; (1916) 9. M. W. N. 
188; 20 0. "W. N. 1823; 18 Bom. L. R. 856; 24 0. L. J. 
809; 4 L. W. 630; 48 I. A. 207 (P.O ). 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

h'iRST CiVih ApPEAfi No. 14 OF 1928, 
March 8, 1924. 

Present : — Mr. Hallifax, A,J.C. 

Mt. MUNNA AND OTHERS— Defendants— 
Appellants 
versus 

SDKL AL —Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1908), «. 11— Rea 
judicata, between co-defendantst requisites of— -Limita- 
tion Act (IX 0/1^08), 8ch. I, Arts. 14, 118, 119, appli- 
cability of^ Sait for possession-^Adoption^-Muiatioti 

Limitattnn^Ljectmcnt^Improvcmcnta made by per- 
son mihout title— CojnpsnsaUon, toMher can bi award- 
ed. 

^ Where it ia a))aoluLoly caaeutial fur tho deteruiiua- 
tion of a suit to decide a question mter so between 
co-defendants and the question is decided after contest 
between the co-defen dauta it operates as res judicata 
between the contending co-defendants, [p. U8'J, col. 2.J 

Artioloa 118 and 119 of Schedule 1 to the Limitation 
Act apply only to a suit for declaratory relief pure 
and .Hiniple, and have no application to a suit for poaa- 
eaaion even though the defendant is in poaaeaaion 
under an adoption or the plaintiS’s title is based upon 
an adoption, [p. 989, col. 2.J 

Tribhuvan BaJuidur Singh v. Bameshar Bakhsh 
Singh, 28 A. 727 ; 3 A L. J. 695 ; 10 0. W. N. 1065 ; 
8 Bom. L. R. 722 ; 16 M. L. J. 440 ; 4 G. L. J. 406 : 
1 M. L. T. 265 . 9 0. 0. 377 ; 33 1. A. 150 (P. G.) . 
Muihamviad Umar Khan v. Mukavtmad Kiay^ud Bin 
Khan, 13 lud. Gas. 314 ; 39 G. 418 ; 6 T. W- K. 1912 . 
(1912) M. W. N. 77 ; 11 M. L. T. 76 . 9 A L. J. 137 ; 
15 G. L. J. 172 ; 12 P. L. R. 1912 ; 22 M. L. J. 240 . 
14 Bom. L. K. 182 ; 16 G. W. N. 158 ; 126 l\ H. 1912; 
39 1. A 19 (V. G.), followed. 

Article 14 of Schedule I to the Limitation Act 
applies to acts and ^ orders done in the exercise of 
powers legally exeroiseablo by the Executive, and 
can only be applied where the order is one which needs 
to be sot aside. If in fact there is no provision 
of law for setting it aside, the Article cannot apply, 
[p. 990, col. 1.] 

Though an order in a mutation case directing mu. 
tation in the name of a particular person oannot bo 
direotly impugned in a oivil suit, yet another person 
can show by a civil suit that he is the real owner 
of the property mutated, and, having established his 
claim in that suit can then go to the Revenue autho- 
rities and ask that mutation be made in bis name. 
Article 14 of Schedule 1 to the Limitation Act is not 
applicable to such a suit. [p. 990, ool. 1,J 

Where a person in possession of land knowing 
that he has no title to the land plants trees on the 
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land or makes olher improvemeiiis he cannot ohiim 
compensation for the improvements on ejectment. 

[p, ool. i2.J 

Appeal against the decree of the ist Subordi- 
nate judge, Nagpur, in Civil Suit No. 48 of 
1921, dated 3rd November 1922. 

Messrs. P, C. Dutt Choiodhary and B. B. 
Gadgil, for the Appellants. 

Messrs. M, Gupta and Jv. Padhye, for 
the Respondent. 

JUDGMENT. — The following gonealogi- 
oal tree helps to explain the present suit 
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Hiru died on Ist May 1911. In Civil 
Suit No. 44 of 1917, a suit brought by mort- 
gagees, the plaintiffs and the defendant No. I's 
husband Shrawan were on the same side 
as defendants, and in that case the alleged 
relationship of the plaintiff with Hiru was 
found established and Shrawan's allegation 
that he was the adopted son of Asaram was 
held not proved. The present case is brought 
by plaintiffs for possession of a malik makbuza 
held No. 31 of mouza Walni, tahsil Saouer, 
as the heir of Hiru. 

The defendants denied the claim. They 
questioned the correctness of the genealogical 
tree filed by the plaintiff ; they denied the 
right of plaintiffs Nos. 2 to 4 to sue ; and de- 
nied the right of the plaintiffs to inherit the 
field and stated that Shrawan inherited it as 
the adopted son of Asaram. They further 
denied that the decision in the former suit on 
the question of adoption and relationship of 
the plaintiffs is res judicata^ and contended 
that Gumai shown as the father of Sukhlal in 
the tree was not the son of Gady Patel but 
was the son of one IBhoja, the former husband 
of Gady Patel’s 7)aUmlo, and that Hari and 
Gumani were half-brothers through their 
mother and not through their father. It was 
further contended that the plaintiffs were 
estopped from denying the title of Shrawan, 
that the defendants improved the field at 
their own cost and that possession could not 
he given unless they roimbursed the same : 
fjimitation was also pleaded and they con- 
tended that the plaintiffs’ suit to sot aside the 
adoption was not in time. It was also stated 
that, shortly after Hiru’s death, there was an 
arrangement be ween Sukhlal, plaintiff No. 1, 
and Shrawan, by which Shrawan was allowed 
to retain the field in suit along with other 
property, and that plaintiffs were now estop- 
ped from laying any claim to the estate in 
dispute. 

Plaintiffs in reply denied the allegations and 
the lower Court’s findings may be summarised 
as follows. The question as regards Shrawan's 
alleged adoption and plaintiffs* relationship to 
Hiru was found res judicata on account of 
the decision in suit No. 44 of 1917, a decision 
affirmed in appeal. It was hold that plaintiff 
No. 1 did depose in Civil Suit No. 63 of 1914 
that Shrawan was the adopted son of Asaram 
and that he did not do so in the mutation 
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case. Mutation was not effected on the basis 
of the statement of plaintiff No. 1. The two 
wells in the held in dispute dated from the 
time of Hiru. The garden in dispute is now 
in possession of a Receiver appointed by the 
Court, and the number of trees as counted 
when it was placed in his possession, includ- 
ing the orange trees is found to be 340, 300 
being orange trees and 40 of other kinds. 
Shrawan made no improvements and the 
existing plants, wells and dikes were at the 
time of Hiru. In any case, the expenditure 
incurred by the defendants in the shape of 
manure, bullocks, watering, digging, clearing 
the ground and raising its level has been 
paid off by the fruit of the trees in the garden 
for the years preceding the three years for 
which plaintiffs may claim profits. Dealing 
with the question of estoppel, the Judge of 
the lower Court writes : — 

“ Any representation by the plaintiffs by 
their conduct or acquiescence to the 
offoot that Shrawan was the adopted son 
could not have caused any belief of the 
fact in the mind of the latter as he know 
very well if he was the adopted son or 
not. But what action was intended ? 
What action of Shrawan was the result 
or was caused by the representation 
What is there to show that he believ- 
ed the representation to be true and 
acted upon it ? I do not see how there 
is any estoppel. 1 thus hold tliat 
the plaintiffs are not estopped nor 
barred, . . .” 

As regards the question of limitation the 
Judge thinks that the finding that Shrawan is 
not the adopted son of Asaram is res judicata 
between the parties and the adoption cannot 
be pleaded for the purposes of limitation. 
The question of having the adoption set aside 
does not arise. In the present case the claim 
for possession is governed by 12 years. Hiru 
died within 12 years of the suit, and the claim 
is thus within time. As to the family arrange- 
ment, the Judge held that the evidence is in- 
sufficient to support the plea raised, and that 
the dispute settled by an arrangement 
come to related to the five fields of Mst. Thama, 
widow of Kashinath, son of Ganesli, and 
another brother of Hiru. Plaintiff’s wero 
given a decree and against that decree the 
present appeal has been filed. 


The first question argued is, whether the 
lower Court's finding as to the question of 
adoption and plaintiffs* relationship to Him 
being res judicata is correct. It only requires 
a perusal of the judgment in Civil Suit No. 44 
of 1917 and of the judgment of this Court in 
appeal to see that both questions are res judi- 
cata. It was absolutely essential for the 
determination of that suit to decide these 
questions inter se between the defendants. 
They had to be decided and they wore decided, 
and, as regards the present plaintiffs and the 
representatives of Shrawan, are binding. I 
have no doubt that the lower Court's decision 
on this question is correct. 

The learned Pleader for the appellants 
divides his remaining arguments into four 
parts : ((t) limitation, (&) family arrangement, 
(c) estoppel, and (d) the costs of improvements. 
As regards tlio limitation, there seems to me 
absolutely no force in the arguments advanced. 
It is contended that under Article 118 of the 
Limitation Act six years is the time within 
which to obtain a declaration that an alleged 
adoption is invalid or never, in fact, took place, 
and that plaintiffs having failed within that 
period to obtain this declaration are now 
debarred from contesting the alleged adoption. 
But it seems that the High Courts in India, 
except that of Bombay, hold that a suit for 
possession like the present is not subject to 
the limitation prescribed by Articles 118 and 
119 even though the defendant is in possession 
under an adoption or the plaintiffs' title is 
based upon an adoption. The Articles apply 
only to a suit lor declaratory relief pure and 
simple and not to a suit for possession. The 
rulings of their Lordships of the Privy Council 
in Tribhuwan Bhadur Singh v. Bameshar 
Bakhsh Singh (1) and Muhammad Umar Khan 
V. Muhammad Niaz-ud-din Khan (2) affirm 
the principle above referred to. 

It is further contended that Article 14 of the 
Limitation Act precludes the present suit, but 
that Article applies to acts or orders done in the 

(1) 28 A. 727 ; 3 A. L. J. 6'J5 ; 10 C. W. N. 1065 ; 
8 Bom. L. lb 722 ; 16 M. L. J. UO ; 4 G. L. J. 405 ; 1 
M. L. T. 265 . 0 0. C. 377 ; 33 1 .A. 166 (I’.C.). 

(2) 13 Ind. Gas. 3i4 ; 3J G. 418 ; 6 P. W. R. 1912 . 
(1912) M. W. K. 77 ; 11 M. L. 76 ; 9 A. L. J. 137 ; 
16 C. L. J. 172 : 12 P. L. lb PJ12 ; 22 M. L. J. 240 ; 
11 Bom. L. lb 182 : 16 0. W. N. 468 ; 126 P. R. 1912 ; 
39 1. A. 19 (P.C.). 
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exercise of powers legally exercisable by the 
Executive, and before it can be applied 
the order must be one which needs to be set 
aside. If, in fact, there is no provision of law 
for setting it aside, Article 14 cannot apply. 
It is clear that though an order in a mutation 
case directing mutation in the name of a 
particular person cannot be directly impugned 
in a civil suit, yet another parson can show by 
a civil suit that he is the real owner of the 
property mutated, and having established his 
claim in that suit can then go to the Kevcnue 
authorities and ask that mutation be made in 
his name. The argument based on Article 14 
of the Limitation Act is futile. 

I now come to the auestion of family 
arrangement. The Judge of the lower Court 
has discussed this in paragraph 15 of his judg- 
ment. The evidence for the present appel- 
lants has been very carefully scrutinized. D. 
W. 2 Mahadeo says that in his presence 
Thama made no arrangement in regard to her 
lands and that no pane hay at was held in re- 
gard to 'them. The witness had given evi- 
dence for Shrawan in three previous cases. 
D. W. 3's evidence is apparently hearsay. 
He states that Thama gave one held called 
Kharda to Shrawan. D. W. 4 speaks of a 
panohayat at which it was settled that the 
first plaintiff No. 1 should take the estate of 
Thama and that Shrawan should take the 
estate of Asaram. He also speaks to there 
being a panrhayat, therefore, contradicting the 
two previous witnesses. lie has also given 
evidence three or four times for Shrawan D. 
Vf, 6 Dhondba says that Mst. Thama had 
four or five fields and that Shrawan cultivated 
one of them, and also that plaintiff No. 1 culti- 
vated the others. He speaks to a panohayat 
being held where it was settled that Shrawan 
should take the estate of Thama. He further 
states that Shrawan got one field of hers and 
that plaintiff No. 1 and Shrawan agreed to 
this arrangement. From his cross-examination 
it appears that the panohayat held was about 
Mst, Thama's estate. D, W. 7 apparently 
knows nothing about the matter. The evi- 
dence of .D. W. 13 goes to show that there 
was a settlement as regards the lands of 
Thama, while D. W. 14 speaks to both 
Thama B and Hiru's fields being in dispute. 
D. W. 17 speaks about the settlement which 
seems to have been about Thama’s lands. 


Reliance is placed on the evidence of witness 
No. 2 for the plaintiffs. He does not say that 
any settlement was come to as regards Hiru’s 
lands. 1 think that the decision of the lower 
Court that the dispute relating to the fields of 
Mst. Thama is correct, that she gave one 
field called Kharda to Shrawan and her re- 
maining four fields were to be taken by 
Bukhlal, that there was no dispute as regards 
Hiru s fields or tho field in dispute, and that 
plaintiff No. 1 believed that Shrawan was the 
adopted son of Asaram and also that it was 
not until the time of his evidence in suit 
No. 44 of 1917 that ho awoke to the fact 
that the alleged adoption of Shrawan could be 
successfully impeached. 

As to the improvements the costs of which 
are claimed by the appellants from the plaint- 
iffs, reliance is placed on Exhibit P-25, 
hhasra for the year 1908-08 and Exhibit P-6, 
hhasra for the year 1914-15, showing 
increase in the number of trees. But 
it seems to me that Shrawan must all 
along have known that he was not the 
adopted son of Hiru, and as such had no 
valid title to the field in suit. And if he 
then plants trees on another person's land, he 
cannot, in my opinion, demand compensation 
for the loss. The two wells were in existence 
at the time of Hiru and Shrawan and his heirs 
must have recouped the expense of planting 
from the usufruct of the trees. Most of the 
defendants’ witnesses do speak to the planting 
of trees and to money spent on bhe improve- 
ment of the garden though they naturally can 
give no very accurate estimate of the sums 
thus expended. As Shrawan lived with Hiru 
it is more than possible that many of the 
improvements deposed to wore done in the 
lifetime of that person. I do not think that 
the appellants are entitled to any money on 
account of the alleged improvement. 

Now, as to bhe question of whether there 
has been any estoppel and whether by any act 
of SukhlaVs, Shrawan or his successors have 
acted to their own prejudice. Shrawan must 
have known that he was nob the adopted son to 
Hiru, and I do not think that, because he may 
have improved the garden, it can be said that 
he did so because Sukhlal led him to believe 
that bhe field was his. Shraw-an had lived for 
many years with Hiru and was looking after 
tho property of the latter and apparently con- 
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tinued to cultivate this field after Hiru’e death. 
But it seems to me that any money he spent 
on the land has been amply repaid, and that 
he spent much money entirely at his own risk. 

Tlie result is that the appeal fails and it is 
dismissed with costs. Tho appellant will 
pay the respondents’ costs. 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 63 of 1923. 
November 27, 1923. 

Present : — Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice leEossignol. 

DIWAN CHAND 
—pLAiNTiPF— A ppellant 

versus 

NIZAM DIN AND others— Defendants— 
Eespondbnts. 

Punjab Pre-emption {Act I of 1918) s. 8 {2)— Vil- 
lage immoveable property^Village, what is^Machine 
MohaUa of Jhelum Gity whether village. 

The expression “village” ordinarily connotoa an 
area occupied by a body of men mainly dependent upon 
agriculture or occupations subservient^ thereto. 

That part of village I ira Ghaib which i^ included in 
the Machine Mohallai has become a part of Jhelum 
Town and can no longer he regarded as village im- 
moveable property within the meaning of section 
(2) of the Punjab Pre-emption Act. 

Appeal, under section 10 of the Letters 
Patent, from the decree o£ Mr. Justice Abdul 
Eaoof, passed in Civil Appeal No. 1390 of 
1922 on the 26fch January 1923, affirming that 
of the District Judge, Jhelum, dated the 10th 
March 1922, dismissing the plaintiff’s claim 
with costs in both Courts. 

Lala Mool Chand^ U. S. for the Appellant. 
Malik Barkat Ali, for the Respondents. 

JUDGMENT , — This appeal arises out of 
an action brought for the pre-emption of a 
plot of land which is entered in the Revenue 


Records as a part of the estate called Pira 
Ghaib. This estate is situate near the town 
of Jhelum, and it appears that about 3|4ths 
of its area has been included in the Machine 
Mohalla which has been held by the Courts 
below to be a suburb of the Jhelum town. 

The question, upon which wo are invited to 
express our opinion, is whether the property 
in dispute is to be deemed to be village 
immoveable property as contemplated by the 
Punjab Pre-emption Act. There can be no 
doubt that the land now occupied by tho 
Machine Mohalla, including the property in 
dispute, was at one time a part of the village 
Pira Ghaib, but the facts found by the Courts 
below justify the inference that it has ceased 
to be a part of tho village and must now be 
regarded as urban property. The expression 

village ” connotes ordinarily an area occupied 
by a body of men mainly dependent upon 
agriculture or occupations subservient thereto. 
Now, the Mohalla in question is within the 
limits of the Municipality of Jhelum and is 
occupied by persons who are engaged mainly 
in commercial pursuits. The reported oases 
contain many instances of rural areas in the 
vicinity of a town which have ceased to be rural 
and have grown into a suburb of the town. 
Bucb areas have been held to be governed by 
rules applying to urban properties. 

We accordingly concur in the conclusion of 
the Single Judge and dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Civil Revision No. 219-B of 1923. 
February 14, 1924. 

Present : — Mr, Baker, J. C. and Mr. 
Prideaux, A. J. 0., 

FIRM JOHARMAL RUDMAL, ADTIA— 
Defendant— Appellant 
versus 

SUNDBRLAL NARAYANDAS— 
Plaintiff— Non-Applicant 

Givil Procedure Code (Act V of 1908) «. 20 (c)— Piace 
of suing- Goods sent for sale— Conversion -8uH to 
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recover value of goods^Jurisdiction^Gause of aeiion 
meaning of. 

Plaintiff Bent certain bales from a place within the 
jurisdiction of the Akola Court to defendants in 
Bombay. The bales were to bo sold by the defend- 
ants in accordance with instructions to be sent by 
the plaintiff, and accounts were to be rendered and 
money was to be paid to the plaintiff at the place of 
despatch. Plaintiff did not desire the bales to be 
sold and asked the defendants to return them and 
on their failure to do so, sued them at Akola for the 
value nf the l)ales ; 

Held, that the cause of action arose in part within 
the jurisdiction of tbo Akola Court and that Court 
could, therefore, entertain the suit. 

(iase-law referred to. 

The expression ‘‘cause of action” means the whole 
bundle of relevant facts which the plaintiff must 
allege and prove in order to succeed. 

Dulichand Chaudhari v. Lalah Kurmit 1 N. L. K. 
4, followed. 

Revision against the order of the Second 
Additional District Judge, Akola, in Civil Suit 
No. 30 of 1922. dated 27th October 1923. 

Mr. A. V. Khare, for the Applicant. 

Sir B, K, Bose, and Mr. F. Bose, for the 
Non-Applicant. 

ORDER. — The plaintiff is a cotton mer- 
chant, residing at Khamgaon, in the Buldana 
District, while defendants are a firm of adtias 
or commission agents at Bombay. The plaint 
states that the plaintiff sent 97 bales of 
ginned cotton to the defendants at Bombay 
from Khamgaon about May 1920. They 
were to be sold when the plaintiff would 
direct the defendants. Order for sale was, 
however, never given, and, about the 10th of 
October of 1921, the plaintiff asked the defen- 
dants to return to him his bales. Later on 
a notice was sent to the defendants on the 
12th October of the same year. In reply to 
the notice the defendants informed the plaint- 
iff that they had already sold the bales. The 
plaintiff, therefore, claims Bs. 14,000 as the 
value of the bales after deducting Rs. 6,400 
for expenses and adat charges and advances 
made to the plaintiff. The plaintiff further 
states : — 

" As the bales were sent to the defendant 
from Khamgaon, as it was agreed to 
render accounts thereof, and to pay 
money to the plaintiff at Khamgaon, and 


as such also is the market practice, the 
cause of action accrued at Khamgaon, 
within the local limits of this Court's 
jurisdiction, on 12bh October 1921. 

The defendants urged inter alia that the 
suit as laid was not triable in the Akola Court 
on the grounds that the suit was for damages 
caused by the non-delivery of the bales, and 
that the halos having come into the defend- 
ants’ possession at Bombay where they were 
entrusted to him, the cause of action accrued 
at Bombay under section 19 of the Civil Pro- 
cedure Code. The lower Court has held that 
as the bales wore sent from Khamgaon to be 
sold according to the plaintiff's instructions, 
and as accounts were to be rendered by the 
defendants to the plaintiff, and the money 
was to be paid to the plaintiff at Khamgaon, 
the suit has been rightly instituted in the 
Akola Court. The question before us is 
whether this suit should be tried at Akola or 
at Bombay. 

It is argued for the applicants that the case 
is one for damages by wrongful conversion, 
that the goods were delivered to the applicants 
in Bombay for sale, and, therefore, the price 
when sold was payable to the plaintiff at 
Bombay. It is admitted that after the defend- 
ants sold the bales, they sent a copy of the 
accounts and a cheque for what they considered 
due to the plaintiff to Khamgaon. The fol- 
lowing cases are quoted for the applicants : 
Sali(/ Bam v. Ghaha Mai (1), Lalia Prasad v. 
Bam Sarup (2), Manjappa v. Bajagopala- 
chariar (3), Muhammad Ska{fi> v. Karamat 
Ali (4), M. F. Bowther v, K, M, M. Bow- 
ther (6), Kamisetti Subbiah v. Katha Venkata- 
sawmy, (6), Firm of Asa Bam Kalu Bam v. 
Firm of Bakshi Bam-Kanhiya Bam (7). Page 
889 of the 27bh volume of Halsbury s Laws of 
England is also quoted to show what acts 
amount to conversion. It is admitted for the 
applicants that if the money for the bales was 
payable in Khamgaon, the present suit has 
been rightly instituted in the Akola Court. 
Some of the cases quoted for the applicant 

(1) 11 Ind. Caa. 712; 34 A. 40 at p. 62; 8 A. L. J. 
1160. 

(2) 40 Ind. Oaa. 505. 

(3) 45 Ind. Oaa. 779; at p. 780 ; (1918) M. W. N. 
378; 24 M. L. T. 95. 

(4) 76 P. R. 1896. 

(5) 55 Ind.;GaR. 266; 12 Bur. L. T. 198, 

(6) 27 M. 366. 
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were under the old Code of Civil Procedure. 
The present section 20 (o) states that '"every 
suit shall be instituted in a Court within the 
local limits of whose jurisdiction the cause of 
action, wholly or in part, arises.” There is 
evidence on record called by the plaintiff to 
show that the Bombay adtiaa rendered 
accounts and sent money to their constituents 
at the places where the latter reside. The 
present applicants have called no evidonoe to 
the contrary. There can be little doubt that 
the finding that the defendants were bound 
under the contract to render accounts and 
pay money at plaintiff's place at Khamgaon is 
correct. The finding is based on evidence, and 
it is contended for the non-applicant that this 
being a Civil Eevision, that finding concludes 
the case. It is not denied that the defendants 
did render accounts and sent a cheque for 
what they considered was due to the plaintiff 
at Khamgaon, The term “ cause of action** 
is not defined in the Code, but various rulings 
have defined it as the whole bundle of rele- 
vant facts plaintiff must allege and prove to 
enable him to succeed ; see Dulichand Chau- 
dhari v. Lalali Kurmi, (8) The following facts 
give the Akola Court jurisdiction. The cotton 
was sent for sale from Khamgaon, the 
instructions how it was to be dealt with 
proceeded from that place, the defendants 
were merely the holders of the bales and 
were to await instructions as to the sale, 
and in default of sale the defendants were 
bound to return the bales or their value. 
The accounts were to bo rendered and money 
to be paid at Khamgaon. Moiilal Pratab- 
chand v. Surajvial Joharmal (9) is quoted, and 
it is stated that it is a settled principle that 
the debtor has to seek out his creditor and 
that the agent's liability is a matter of sta- 
tute, and under section 213 of the Contract 
Act he is bound to render proper accounts to 
bis principal on demand. 

It seems to us that the fact that cotton was 
sent from Khamgaon and was to be dealt 
with under instructions from the plaintiff 
from that place, and the defendants’ liability to 
render accounts and pay money at Khamgaon 
are sufficient to show that part of the cause of 
action accrued in the Buldana District, and 
that the lower Court is right in holding that 
it can try the case. 

(8) 1*N. L. R. 4. 

(9) 90 B. 107 ; 6 Bom. L. B. 1098. 

I 0-.135 


The application therefore fails and is dis- 
missed with costs. The applicants will pay 
the non-applicant’s costs. We fix pleader's 
fees at Bs. 50. 

z. K. Application dismmed. 


SIND JUDICIAL COMMISSIONER’S 
COURT, 

Review Application No. 42 of 1923. 

January 25, 1924. 

Present : — Mr. Kennedy, A. J. C. 

SALLBH MAHOMED UMOR DOSSAL— 
Applicants 

versus 

NATHUMAL KISSAMAL— Opponent. 

Chnl Procedure Code (Art V of 1908), 0 XLVJt, r, 1 
— Tieview — Error of Law, whether sufficient ground, 

A Court is not oompeteat to review its judgment 
which is erroneous on a point of law in view of the 
exposition of law on the subject by a superior tribunal 
subsetiuent to the delivery of the judgment sought to 
be reviewed. 

Waghela v, Masktdin, 13 B. 330 : 13 Tnd. Jur. 391 ; 
7 Ind. Deo. (N.B.) 219 ; Bamlal v. Kalhi Pirasad, 10 
Ind. Oas. 2M ; 33 A. 566 ; B A. D. J. DB1, aud Murari 
Baow Bala Vanih Dikshit, 76 lud. 342 . 46 M. 
955 , 45 H. L. J. 30'J ; 18 L. W. 363 . (1 924) A. I. R. 
(M.) 98 ; (1923) M. W. N. 761. 

Application to review the judgment of the 
Division Bench in Revision Application No. 13 
of 1911, dated the 6bh April 1924. 

Mr. T. G. Elphinston, for the Applicant. 

Mr. Kimatrai Bhojraj, for the Opponent. 

JUDGMENT.- In this case, there was a 
dispute between tho present applicants Kalleh 
Mahomed and the present opponent Natbu- 
mal in respect of a consignment of certain 
bales of newspapers. In consequence of that 
dispute, parties went to arbitration and the 
arbitrators having disagreed, the matter was 
referred to an umpire who published an award, 
directing Nathumal to pay Rs, 29,000 odd 
with interest and costs. 

Nathumal applied to have this award taken 
of the file but his^applioation was rejected by 
a Judge of (this I Court. 
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The applicant, therefore, made a revisional 
application to this Court which revisional 
application was heard by Mr. Kemp and my- 
self, and we, forming the opinion that the 
umpire had committed an error of law patent 
on the farj 0 of the award, ordered this award 
to be taken off the ffle. The present appli- 
cant now comes here asking for review, Mr. 
Kemp having, in the meantime, ceased to be a 
rludge of this Court. 

The sole question for my decision at present 
is whether any ground is shown for granting 
the application for review. It may be admitted 
for the present purposes, that our decision 
proceeded largely on the same grounds as 
commended themselves to the High Court of 
Bombay in Jivraj Baloo Spinning and Weav~ 
ing Go, Ltd,, v Ghampsey Bhara (1). Those 
grounds did not commend themselves to their 
Lordships of the Privy Council and the 
judgment of the High Court of Bombay 
was reversed. That judgment of their Lord- 
ships of the Privy Council was delivered 
on the 6th of March 1923, Ghampsey Bhara 
& Go, V. Jivraj Baloo Spinning and D'eavii^g 
Go,, (1), and at the time we heard the revi- 
sional application in question it had not 
reached India. It may be assumed for pre- 
sent purposes that had that judgment been 
placed before us at the hearing, our judgment 
would not have proceeded on the lines on 
which it did proceed. 

The question remains whether that is a 
oiroumstanoe which would justify me 'in 
granting review of the order of this Bench. 

Now, review can only be granted in three 
oases (1) when now and important matter or 
evidence is discovered, (2) on account of some 
mistake or error apparent on the face of the 
record and (3) for any other sufficient reason. 
It is clear to me neither the first nor the 
second ground exist because it is obvious that 
discovery by a Judge that he was in error on 
a point of law would not be a discovery of 
D(iw and important matter or evidence be- 
cause the law itself is always the same and 
the discovery by the Judge subsequent to the 
delivery of the judgment that his judgment is 

(1) 58 Ind. 790 ; 44 B. 780; 21 Bom. L. B. 1037. 
78 Ind. Oaa. 486 ; 41 M. L. J. 706 ; 25 Bom, L. B. 
588 ; (1J23) A. I. B. (P. 0.) 66 ; (1923) M. W. K 596 ; 

50 C, 130 ; 47 B. 578 ; 83 M, L. T. 419 ; 28 C. W. N. 
307 (r. C.) 


not in accordance with the true interpretation 
of the law or any Statute which is in existence 
cannot be lield to bo a discovery of new and 
important matter of evidence. Otherwise, 
every judgment will be liable to be attacked 
by a series of applications for review on the 
ground that the Judge had taken an erroneous 
view of tho law. It would only bo necessary 
to find some authority which had not been 
quoted at the time of hearing to enable a 
dissatisfied party to present an application for 
review. Nor is it possible to suppose that a 
mistake or error made by a Judge as to the 
law can be a mistake or error apparent on 
the face of tho record, for the same reason. 

The third ground is “ for any other suffici- 
ent reason** which of course must be a mere 
general form of the error referred to in the two 
specified instances given. I have not been 
able to find any case in which the exposition 
of the law by a superior tribunal subsequent 
to the delivery of tho judgment objected to 
has been held to be a sufficient reason 
except where the two litigations wore so 
closely connected that the judgment of 
which review is asked for is to all in- 
tents and purposes in continuation of the 
first litigation. Such is the case in Vaghela 
V. Masludin (2), and Ramlal v. Kalha 
Parsad (3), is very similar. In this case of 
course the judgment of the Privy Council is in 
an entirely different litigation. And it seems 
to me to admit a review on tho ground that 
their Lordships have expounded the law as to 
powers of arbitrators in a manner which was 
contrary to the law as laid down in the 
authority cited before us would be to open a 
door to the same objection, namely, the possi- 
bility of numerous applications for review 
which would be the case if it were held that 
any error by the Judge in respect of law is 
sufficient to enable the Court to review its own 
judgment. The parties have their remedy 
against legal error by the Judge and must 
have a recourse to that. 

The case quoted in Muran Bao v. Bala- 
vanth Dikshit (4), is perhaps somewhat in 

(2) 13 B. 330 ; 13 Ind. Jur. 391 ; 7 Ind. Dee. (N.S.) 
219. 

(3) 10 Ind. Ca*?. 244 ; 33 A. 566 ; 8 A. L J. 584. 

(4) 76 Ind. Caa. 342 ; 46 M. 955 ; 45 M. L. J. 309 ; 

18 L.W. 363 ; (1924) A. 1. B. (M.) 08 ; (1923) M, W. N* 
761. 
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favour of granting a review. But, if I correctly 
understand the facts of that case, the judg- 
ment sought to bo reviewed contained an error 
which, at the time I when i the judgment was 
passed, was patently gross and manifest. The 
learned Judges who delivered the judgment of 
the High Court themselves laid down clearly 
enough that a mistake of law is not sufficient 
ground for granting review, but in that parti- 
cular case the error of law was of such a type 
that they did hold its discovery a sufficient 
reason for granting review. The error in the 
judgment which I am now asked to review, is 
not of that type. The law laid down by us 
may be erroneous but the error was not of 
the same obvious character as the error refer- 
red to in the Madras case, oiir decision being in 
accordance with the law then laid down re- 
cently by the Bombay High Court to the 
decisions of which tribunal we always pay 
extreme respect* 

On the whole, I find that this is not a case 
in which 1 should grant the review and 1, 
therefore, dismiss this application. 

P. B. A. Bevuio disallowed. 


LAHORE HIGH COURT. 

Second Civic Appeal No. 1378 of 1923. 

November 6, 1923. 

Present Mr. Justice Martineau. 

POHLO AND OTHERS— Plaintiffs— 
Appellants 

versus 

DALIP SINGH— Defendant- 
Respondent. 

Cu^loin^Gift to collateral in 'presence of nearer 
collakral-^Matii Jata oj Hosliiarpur District. 

Among Muti Jats of the Iloshiarpar District a gift 
of auoeatral property in favour ot an agnate in the 
pte^ience of a nearer agnate in oonHidoration of ser- 
viced rendered to the donor id valid custom. 

Atma Singh v, Nafid Singh 102 P. L. K. 1001; 61 
r. B. 1901 » relied on. 


Second appeal from the decree of the Dis- 
trict Judge, Hoshiarpur, dated the 16th 
January 1923, affirming that of the Subordi- 
nate Judge, 2nd class. Hoshiarpur, dated the 
21st February 1922, dismissing plaintiffs' 
suit with costs. 

Lala Fakir Chanda for the Appellants, 

Lalas Madan Oopal and Nanwa Mai, for the 
Respondent. 

JUDGMENT. -—The first defendant, Nibal 
Singh, adopted the second defendant, Dalip 
Singh, and made a gift to h^m of the land that 
he ’owned as well as of his occupancy rights in 
other land. In the present suit tlie plaintifl's, 
who are collaterals of Nihal Singh, contend 
that Dalip Singh is not entitled to succeed to 
the occupancy rights and that the gift of those 
rights was invalid. The District Judge has 
found that Dalip Singh was not formally 
adopted in the manner prescribed by Hindu 
Law, but that the adoption was the customary 
appointment of an heir, and that, therefore, 
Dalip Singh is not entitled to succeed to the 
occupancy rights under section 59 of the 
Tenancy Act ; but he holds, in agreement 
with the first Court, that the gift was made 
for services rendered by Dalip Singh to Nihal 
Singh and is, therefore, valid by custom. Tiie 
suit has, consequently, been dismissed and the 
plaintiffs have presented a second appeal, 
having obtained a certificate from the District 
Judge on the question of custom. 

The parties are Mutti Jats of the 
Hoshiarpur District. Dalip Singh is a colla- 
teral of Nihal Singh, one degree more 
remotely related than the plaintiffs. In 
Atma Singh v. Nandh Singh (1) it was held 
that among Dhat Jats of the Hoshiarpur 
District a gift to an agnate in the presence ot 
a nearer agnate in consideration of services 
rendered to the donor was valid by custom. 
The learned Judges remarked in their judg- 
ment, after referring to a number of rulings on 
the point, that the powers of alienation poss- 
essed by the Jats of the Hoshiarpur District 
were extensive, and no evidence has been 
produced in the present case to show that Jats 
of the Got to which the paities belong follow 
customs different from tljose obtainh'g uinong 
Dhat Jats. Atma Stngh v. Nandh (1) 

appears to be a sufficient authority for bolding 

(1) 61 L\ R. 101 ; 102 P. L. B. 1001. 
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that the by Nihal Smf:5h o( bis proprietary 
land was valid, and I agree with the learned 
District Judge that if Nihal Singh was com- 
petent to make a gift of Ids proprietary land in 
consideration of the services rendered by Dalip 
Singh there is no reason why ho should not 
also bo competent to make a gift of his occu- 
pancy rights. 

I accordingly dismiss the appeal with costs. 

Z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

MisueluANEOus Appeal No. 15-J3 op 1923, 

February .7, 1924. 

Present : — Mr. Kinkhede, A. J. C. 

PANDU AND ANOTHER— Defendants 
—Appellants 

versus 

EAJESHWAB and others -Plaintiffs 
— Bespondents. 

Civil Procedtirc Code {Act V of 1908), .s. 88, 0. XVI, 
r. 9,0 XLI, r. 1, 0. XLYIII, r. X {\) -Limitaiim 
Act {IX of 1908) ss. 5, \ ^-^Judgment^Dccree not 
drawn up ^ Duly of Court Appeal— 'Ltmitatton, com- 
men^^emmt of —Appeal, wm'tluir can be preferred 
without decree— Copy, applnaiionfor, when to bo 7nad6 
—‘Process- fees, order direett>i>g immediate payment of, 
vaiidtty of 

A memorandum of appeal ia not a good memoran- 
dum in law unleas it ia aooumpanied by a copy of the 
decree appealed against. The Appellate Court cannot 
dispense with a copy of the decree and a copy of the 
judgment only is not sufiBiciont [p. 998, ool. 9.] 

The right of appeal, therefore, does not come into 
play until a proper dooree oomes into existence, 
[p. 998, ool. l.J 

Whore a Court writes a judgment which should 
be followed by a decree bub fails to draw up such 
decree, the ronedy of the party who wants the decree 
for the purpose of appeal or execution, ia to apply 
for it, and if it is refused, to move the'Iiigh Court in 
revision. Jiut until the decree has been drawn there 
can be neither appeal nor execution, [p. 998, ool. 2.J 

Where the law creates a limitation and a party is 
disabled to conform to that liinitation without any 
default in him, and he has no remedy over it, the law 
will ordinarily excuse him. [p. 998, ool. 1.] 


There can be no legal obligation on a litigant to 
apply for a copy of a decree which is non-existent ; 
the existence of a decree' ia a necessary condition prece- 
dent to the accrual of even the right or obligation to 
apply for a copy. Where a decree ‘is ^ not drawn up 
within the poriod of limitation prescribed for prefer- 
ring an appeal against the decree, the suit must be 
deemed to be ponding up to the date on which the 
decree is actually drawn up, and limitation for pre- 
ferring the appeal will oommenoo to run only from 
that date. [p. 998, ool. 1 ; p. 999, ool. 2.J 

Case-law disoussed. 

An order to a party topay proooss-fees**at once” mili- 
tates against both the spirit and the letter of O.XLVni 
r. 1 (2) or the Civil l^rooeduro Oodo. The fixation 
of time within which to pay process-fees conveys an 
idea of giving reasonable facilities to a litigant who 
seeks the help of the Court in the matter of summon- 
ing witnesses, to obey the order. This means that 
the Court with due regard to the provisi ons of 0. 
XVI, r. 9 of the Cbde makes terms with the ^ party 
who requires its help and declares to him that it will 
try to procure the attendance of witnesses to be sum- 
moned for the hearing provided the process-fees are 
paid within the time fixed by it, and that if he delays 
such payment he does R(. at his own risk. To call 
upon him to pay process-fees at once is virtually to 
iinist on immediate payment of process-fees and to 
decline to help in the matter of enforcing the attend- 
ance of witnesses and in effect to penalise the 
default by dismissing the suit ultimately, [p. 1000.] 

Appeal against the decree of the Additional 
District Judge, Amraoti, in Civil Appeal 
No. 50 of 1923, dated 2Ist June 1923. 

Mr. N. B, Bobde, for the Appellants. 

Mr. D, P. Diwari, for the Bespondents. 

JUDGMENT. —This appeal raises some 
nice points of law. 

(1) Whother a party aggrieved by a judg- 
ment of a subordinate Court not followed 
by a decree has got a right of appeal, and, 
if so, when does the limitation prescribed 
for filing such an appeal, commence to 
run, does it run even before the decree is 
actually drawn up in pursuance to a 
direction of the High Court ? 

(2) Whether in the particular case an ap- 
peal presented to the District Judge s 
Court on 16th March 1923 against the 
decree bearing date 24th August 1921 on 
which the judgment was pronounced but 
drawn up and signed on 17th I'ebruary 
1923 could be admitted as not barred by 
limitation, without the aid of section 5 of 
the Limitation Act, 1908 

(3) If not, was tliere any sufficient cause 
for excusing the delay ? 
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(a) WaEi the first Court right in dismissing 
the suit for delay on plaintiffs’ part to 
obey an order to pay “ process at once ?’* 

A few facts must be briefly stated. 

The suit out of which this second appeal aris- 
es was instituted on the basis of a mortgage for 
the recovery of Bs. 1,000 by the grandfather 
of the minor plaintiffs-respondcnts on Ist April 
1921, in the Court of the Munsif , Yeotmal. 
The Munsif, after framing certain issues on 
27th July 1921, fixed the case for evidence of 
parties for 24th August 1921, and in the order- 
sheet of that date, directed payment of pro- 
cess-fee in those words “ process at once,’ 
instead of paying “ process at once ” the 
plaintiff paid it on 11th August 1921, The 
result was that no witnesses attended at the 
hearing on 24th August 1921. The plaintiff 
also was not personally present to explain 
why the payment of talJjana was delayed 
and why the witnesses also did not tarn up. 
The Court, therefore, passed the following 
order: 

“ Plainttff by Mr. Bapat. Defendants by 
Mr. Pande. Plaintiff is not himself present and 
he paid process just after a fortnight to cite 
the witnesses. So within 13 days it is impossi- 
ble that witnesses could be served. Sufficient 
time was given. I have seen the parties in- 
variably neglecting the orders. Process was 
ordered to be paid at once and it was not paid 
till after 13 days. I dismiss the suit for not 
paying process in time, vide Mote v. KanhyaKl), 
The defendants cited no witnesses.” 

An appeal was preferred against this deci- 
sion to the Court of Additional District Judge, 
Amraoti, who dismissed it on 23rd November 
1921 on the ground that no appeal lay against 
it. This Court was, therefore, moved by a 
petition for revision dated 29th November 
1921, and the following order was passed on 
17th January 1923: — 

“ It is said that the Munsif should have pro- 
ceeded under O. XVII, r. 3, first Sohedeie, 
Civil Procedure Code. It appears to me 
that he has done so and his order is in 
effect a judgment. The Munsif should 
have proceeded to draw up a decree. This 

(1) 4 Ind Caa. 797 ; 6 N. L. B. 181. 


it is still open to him to do. The appli- 
cant should move him for a decree to be 
drawn up. lie will then be entitled to 
appeal from the decree. The application 
is dismissed. No order as to costs.” 

The Court of first insbanoo was then moved 
on Slst January 1923 to draw up a decree and 
the same was drawn up on I7tb I'ebruary 1923 
after the record was perused. Against the 
decree so drawn up the appeal was filed in 
Additional District Judge s Court on 16th 
March 1923. It has been entertained as being 
in time and was allowed and the case was re- 
manded to first Court for giving plaintiff' 
opportunity to prove his case. Against this 
order of remand the present miscellaneous 
appeal is filed. 

It will be seen from the above that this 
Court had to point out to the Munsif that he 
had failed to perform the imperative duty 
which the law had oast on him in the matter 
of drawing up a decree in terms of his judg- 
ment as a necessary step for the termination 
of the suit pending before him. The failure 
on the part of the Court of first insbanoo to 
follow up its judgment by a decree necessarily 
caused delay and suspended the right of appeal 
of the party aggrieved by the decision. 
Moreover, if we are to go only by the decision 
already given, it will be seen tliat the words 
he will then be entitled to appeal from the 
decree ” in the above Order amount to a clear 
adjudication between the parties that the 
appeal already preferred was premature ; 
neither party can now go behind that adjudica- 
tion and the defendants cannot say that plaint - 
iff was entitled to appeal from the decree oven 
before it was drawn up. 

But it is argued that, as required by O. XX, 
r. 7, Civil Procedure Code, the decree must be 
dated the day on which the judgment was 
pronounced, that is, as soon as it was drawn 
up, it must be treated as if it had been in 
existei3oe since 24th August 1921 and, conse- 
quently, the limitation for filing an appeal 
against it must be counted as if it bad com- 
menced from 24bh August 1921 and not from 
the date on which it was actually drawn up 
and signed by the Court. Under ordinary 
conditions, whore the decree is drawn up 
within the period of limitation prescribed for 
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an appeal this argument may hold good. But 
if r were to uphold this contention in oases 
where, as here, there is a failure on the 
Court’s part to perform its own duty and the 
mistake had to be pointed out and corrected 
by this Court and this took up nearly 17 
months, and thereafter the decree was drawn 
up, or, in other words, where the delay on the 
part of the Court in drawing up its decree is 
BO enormous as to extend even beyond the 
usual period of limitation, I would be putting a 
premium upon default on the part of a Judge 
of the subordinate Court in the performance 
of his imperative duty to pass a decree, which 
the Statute — section 33, Civil Procedure Code 
- has imposed on him, and thus victimatizo a 
litigant for the Judge's failure, and that, too. 
simply because, for no fault of his own, he 
could not apply for, and obtain, a copy of a 
non-existent decree, and lodge his memoran- 
dum of appeal without such a copy. 

“Let not the act of the Court harm anybody” 
is the maxim which must come to the appel- 
lant's help in such cases. In my opinion the suit 
must in such cases be treated as being pending 
before the Court until it actually draws 
up and signs the decree. In a case reported 
in Jotindra Mohan Tagore v. Bejoy Ghand 
Mahatap (2) the Judges of the Calcutta High 
Court held that in order to be operative, a 
hnal decree in a partition- suit, must, under the 
Stamp Act, be engrossed on stamp-paper as 
required by that Act, and until the Judge signs 
the decree so engrossed, the suit could not be 
said to have terminated. This necessarily in- 
volved the position that the adjudication con- 
tained in the judgment does not decide the 
suit, until the Court frames and signs an 
operative decree. The law gives a right of 
appeal not against the judgment merely but 
against the decree. No right of appeal could, 
therefore, come into play until a proper decree 
comes into existence. See in this connection 
section 96 of the Code of Civil Procedure 
which gives a right of appeal against the 
decree. 

The Ijimitation Act presupposes the 
existence of a decree. The starting point of 
limitation as given in the third column against 
Article 152 is the date of the decree appealed 
from. Where the law creates a limitation, 

(2) 32 C. 483 at p. 491. 


and the party is disabled to conform to that 
limitation without any default in him, and he 
has no remedy over it, the law will ordinarily 
excuse him. O. XLl, r. 1, Civil Procedure 
Code, lays down that every memorandum 
of appeal shall ho acoompanied by a copy 
of the decree appealed from * ♦ 

A memorandum of appoal is not a good 
memorandum of appeal in law unless it is ac- 
companied by a copy of tlie decree appealed 
against. Tlie Appellate Court cannot dispense 
with it, and a copy of the judgment only is 
not sufficient : Chamela Kuer v. Amir 
Khan (3), Bhawiini Prasad v, Kallu (4), Qasim 
Ali Khan v. Dhiupoanta Kunwai (5), ^^ir Henry 
Drako-Brookman, J. 0., in Parashram v. 
Likhan (6) also accepted this view as oorrect. 
In Mahu v. Kishan (7) Stanyon, A. J. C., has 
pointed out that “ the drawing up of a decree 
is a conscious, intentional, and formal act 
whereby the Court notihes its disposal of 
matters in controversy in accordance with its 
adjudication thereupon ; and no right of appeal 
under section 97, Civil Procedure Code, arises 
until a decree has been draw mip.” The learn- 
ed A. J. G. makes the following observations 
at pp. 95 and 96" “ If a Court having written 
a judgment which should be followed by a 
decree fails to draw up such decree, the remedy 
of the party who wants that decree whether 
for appeal or for execution, is to apply for it, 
and if it is refused to move the High Court in 
revision. But until the decree has been drawn 
there can be neither appeal nor execution. 

* It is clear that as regards the final decree, 
the Court has no option. Section 33, Civil Pro- 
cedure Code, clearly refers to the final disposal 
of a suit by the Court trying it and it is im- 
peratively laid down that such disposal shall 
be by a judgment followed by a decree.” 

The necessary outcome of all these deci- 
sions is that, so long as there is no decree duly 
drawn up and signed there is no right of 
appeal, and that no valid memorandum of 
appeal can be lodged without a copy of the 
decree which must accompany it. This neoes- 

(3) ir, A. 77; 93 A. W. N. (1893) 323; 8 Ind. Deo. 
(N, S ) 51. 

(4) 17 A. f>37 at p. 553; A. W. N, (L8'J5) 212; 8 
lud. Deo. (N. S ) 670, (F. Ji.). 

(5) 42 lud. Cas. 888; 40 A. 12; 15 A. L. J. 801. 

(6) 10 Ind. Cas. 866 ; 7 M. L. R, 67. 

(7) 15 Ind. Gas 935; 8 N. D. R. 92 at p. 96. 

• Pages of 8 N. L. B -^[ED.J 
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sarily involves a further position that there 
can be no legal obligation on a litigant to 
apply for a copy of a decree which is non- 
existent ; the exUtenoe of the decree is a 
necessary condition precedent to the accrual 
of even the right or obligation to apply for a 
copy. He is in no way responsible for the 
delay in making his application for a copy of 
the decree if his right to apply has remained 
suspended in the air, by reason of the delay 
on the Court's part to draw up and sign its 
decree. 

It is, however, argued that the law casts 
upon him the duty to move the Court to 
pass a decree and that if be had done so early 
enough before the expiry of 30 days from 24:th 
August 1921 all this delay would have been 
avoided. I can find no appropriate or direct 
authority in support of this contention. On 
the contrary, there is authority the other 
way. In lialuram Ptrcharul v. Gangaram 
Sahharam (8), it was hold that there is no 
provision requiring a party or his pleader to 
move the Court to draw up a decree and mere 
omission to ask the Court to do that which it 
is the duty of the Court to do on its own 
motion cannot affect his right to appeal, and, 
farther, tha tunder section 97 of Civil Pro- 
cedure Code his right to appeal arose only 
when there was a decree based on the findings 
on preliminary issues. 

I'lie quotation from Mdhu v. Kishan (7), 
also does not show that it is the duty 
of the party to move. It simply indicates 
how a litigant may proceed. I am, there- 
fore, of opinion that it was not the plaint- 
iffs’ duty to apply for the drawing up of the 
decree, but that a duty was cast by the State 
on the Court to draw it up. The plaintiffs are 
not, therefore, to blame for not having applied. 
I further hold thnt tiiey were under no obli- 
gation evon to apply for a copy of the decree 
even until the Court drew it up and that they 
are entitled to the exclusion of the whole of 
the time, between 24th August 1921 and 17th 
February 1923, apart from the provisions of 
section 5 of the Limitation Act. I am fully 
alive to the view taken in Seth Jagannath v. 

(8) 23 Ind. Cafl. 005; 38 B. 331, 16 Bora. U 11. 67. 


Gangaram (9), which has been recently follow- 
ed by Kotval, A. J. C., in Narayan v. Bamdti- 
lare (10). The following passage in Seth 
Jagannath v. Gangaram (9), goes against the 
view I have taken : - 

“ I think that the time requisite for obtain- 
ing a copy must be taken to commence 
only when the applicant does something 
in order to obtain the copy and to end 
when he obtains the copy. If a decree 
has not been drawn up and signed at 
the time when an application for a 
copy of it is made, and the making* of 
the copy is thereby dolayod, such period 
of delay must be allowed for in comput- 
ing the time which was requisite for ob- 
taining the copy. But it could never have 
been intended that a would-be appellant 
should be allowed to sleep over his right 
of appeal and then to olaim extension of 
the period of limitation by taking advan- 
tage of a delay with wlhoh ho had no 
direct concern, 

“Under ordinary circumstances, therefore, I 
should have held that the present appeal 
was timo-barrod. I have, however, as- 
certained that it has always been the 
practice of this Court to reckon limita- 
tion from the date on which the decree 
purports to have been signed and this 
erroneous practice is to some extent coun- 
tenanced in a Circular which has only 
recently been amended. I have no doubt 
but that the appellant was misled by the 
previous practice of this Court and I 
must, therefore, declare, under section 5 
of the Limitation Act, that the appeal 
has been presented within the period of 
limitation prescribed therefor.” 

With due respect to the learned Judge who 
made these observations, I express my dissent 
from them particularly in view of the Statute 
contained in sections 96 and 97, Civil Proce- 
dure Code, and the more recent pronounce- 
ments based upon the right construction of 
those sections. 

In this view, no question of excusing the 
delay under the discretion vested in the 
Appellate Court by section 6 of the Limitation 

(0) 13 0, p. L. R. 78. 

(10) 66 lad. Caa. 7 ; (1923) A. I. R. (N.) 118. 



1000 


INDIAN OASES 


[1924 


PANDU U RAQESHWABA 

Act; arises in the case. Even taking the case as 
coming under that section, thcj rulings in 
Karsondas Dharamsey v. Bai Gangabai (11), 
and Bkimrao v. Ayyavfa (12), oannot be said 
to militate against the view taken by mo as 
the delay hero is not due to any default or 
gross neglect on the part of a hbigaiit bub it is 
due to tbo Court s neglect to do its duty. 
Consequently, it ought to constitute sufficient 
cause for excusing bho delay. 

It is, however, argued that liad the respond- 
ents moved the 1st Court as soon as this 
Court parsed its order dated 17th January 
1923, the decree would have boon drawn up 
earlier, i.e., this delay was not such as was 
unavoidable and the same should nob, there- 
fore, be excused. But this contention has no 
substance. The plaintiffs-respondonts had to 
obtain a copy of this Court’s order and this 
naturally took some time. They moved the 
Ist Court on 3ist January 1923 but the 
Court could nob pass the decree without the 
record. It appears the record was received 
on or about 17th February 1923 and without 
any further delay the Court passed the decree 
on 17th February 1923. It is next said that 
they should not have delayed blie filing of the 
appeal against the decree so passed bill 16tli 
March 1923 after having obtained a copy 
thereof on 24th February 1923. But counting 
the 30 days’ limitation from 17th February 
1923 the last date up to which they could 
have filed the appeal was 19bh March 1923, 
even if we do nob give them the concession 
to which they may be entitled under section 
12 of the Limitation Act. I think the Judge 
of the lower Appellate Court has rightly exer- 
cised his discretion in the matter. This dis- 
poses of the first three points set out at the 
beginning of this judgment. 

The only point that remains bo be consider- 
ed is whether the lower Appellate Court was 
right in interfering with the 1st Court’s decree 
dismissing the suit for plaintiffs’ failure to obey 
its order to pay** process at once.” I think 
there is no warrant for visiting the extrema 
penalty of a dismissal of a suit upon a plaint- 
iff, for a failure, to obey an unreasonable order 
such as this. The lower Appellate Court has 
correctly pointed out that an order to pay 


process at once ” militates against both the 
spirit and the letter of O. XLVIII, r. 1 (2), 
Civil Procedure Code. The fixation of time 
within which to pay process, conveys an idea 
of giving nmsonalffe facilities to a litigant who 
seeks the help of the Court in the matter of 
summoning witnesses to obey the order. I 
understand this to moan that the Court with 
duo regard to the provisions of O. XVI, r. 9, 
Civil Procedure Code, makes terms with the 
paity who requires its help and declares to 
him that it will try to procure the atten- 
dance of the witnesses to bo summoned for 
the hearing provided the process-fee is paid, 
within the time to be fixed by it and that if 
he delays such payment, he will do so at his 
own risk. To call upon him to pay process 
at once is virtually to insist on immediate 
payment of proc(3ss and to decline to help in 
the matter of enforcing the attendance of wib- 
nessos and in effect to penalize the default by 
the dismissal of the suit ultimately : Compare 
Dhanu Ban Mahlo v. Musli Mahto (13). 

I am not, therefore, prepared to uphold an 
order which would work such injustice to the 
litigants. The lower Appellate Court has given 
very good reasons for differing from the Mun- 
sif on this point and for excusing the techni- 
cal default on plaintififs’ part and for giving 
the parties an opportunity to fight out the case 
on the merits. 1, tbeiefore, decline to inter- 
fere. The appeal fails and is dismissed with 
costs. The costs m the Courts below will 
abide the result of the suit. 

2. K. Appeal dismissed. 

(13) 1 Ind. Caq. 360 . C. 566 ; 13 C. W. N. 525 ; 
lie. 1., J. 150. 
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CALCUTTA HIGH COURT. 

Appeal from Original Orper No. 365 of 
1921. 

January 28. 1924. 

Present : -Mr. Justice Richardson 
and Mr. Justice Page. 

NARAIN DASS DOTT and another— 
Appellants 

versus 

BANKU BEHARY OHATTOPADHYA 
AND OTHERS- RESPONDENTS. 

Limitation Act (IX of 1908). 8ch I. Art. 
gage^ecree in favour of several mortgagee8-.-No com- 
munity of interest among morlgagees.^Rcvision in 
favour of one^ loliethcr of avail in favour of another 
mortgagee — Hevivort test of — Oivil Procedure Code 
(Act V of 190&) ^Objections to rxecutionr eic.^ which 
Court to decide. 

'J'he te^t whether an order an order of revivor or 
not ia whether it decided that the decree ia BtiU cap. 
able of execution and the dooroe-holder ia entitled to 
enforce it. [p. 1005* col. 2.] 

Ohuiterput Singh v. Sang Jumari Mulh 1, L. K. 43 
Gal. 903. referred to. 

Under the scheme of the Civil Procedure Code the 
Court transmitting a decree is not the Court to decide 
objections on the part of the judgment-debtor thait 
the decree is incapable of execution or that execution 
is barred by limitation. 

Such objection should be taken before, and be hoard 
and determined by, the Court to which the decree is 
transmitted as the Court of execution. Orders of trans- 
mission are treated as gwaw-administrative orders 
and, on the original side, are made by tbo Registrar 
who is vested with jurisdiction to decide such objec- 
tions, [p. 1QQ5, col. 2.] 

Where several mortgagees, whose interests are not 
at all joint are made plaintiffs and for convenience 
their claims are tried in one suit and dealt with in 
one decree, an order operating as a revivor in favour 
of one of the mortgagee decree-holders can be of no 
avail to any of the other mortgagee decree-holders, 
[p. 1006, ool. 2 J 

Appeal against the order of the Subordinate 
Judge, 2nd Court, Hooghly, dated the 2nd 
August 1921 • 

I G— 126 


Babu Eamchandra with Babus 

Bupfindra Kumar Mitra, Nalin Ghander Paul 
and Devfi'iidranath Mandal, for the Appellants 
-- -Tn this case, oi the four mortgagees in the 
original suit, three have i>oeu satisfied. The 
fourth is now tryin!^ to have execution, and the 
present proceedings arise at his instance and 
he, therefore, is the principal respondent. The 
original suit was instituted on 27th August 
1902. A decree was passed by this Honourable 
Court in the usual terms. The Registrar's 
certificate bears the date of 3rd September 1903, 
The order absolute was made on the 4th Feb- 
ruary 1905. In August 1905, the properties 
mortgaged to the first mortgagee were sold and 
he was paid off in full. In 1917, many other 
properties were sold at the instance of the 
second and third mortgagees and their debts 
wore paid off in full. The mortgagor died in 
1919. Fn the raeanbime, the fourth mortgagee 
had purchased the mortgagor's rigljts of the 
security, for a certain amount against his dues. 
After mortgagor’s death, he applied for bringing 
on the record the legal representatives and for 
execution of decree. The decree was transmit- 
ted to the Hooghly Court and properties of 
the mortgagor not comprised within the 
mortgage were attached. Notice of this was 
given to the widow and appellants, who prefer- 
red objection to the High Court under O. XXI, 
r. 22 of Civil Procedure Code. On this peti- 
tion of objection a consent order was passed. 
The learned lower Court has held that there 
has been revivor. Revivor can take place only 
when a notice has been issued and served 
upon the judgment-debtor : Jagendra Chundra 
Boy V. Syam Das (1). and O, XXI, r. 22. 
The issue of notice itself is not sufficient 
to revive : Monohar v. Futteh Chand (2). 
Service of notice is necessary : Guru Das 
Biswas v. Bhowanipore Zemindary Co, (3). 
Before revivor can take place, ho must 
show that notice has been served. More 
order for issue of notice is nob sufficient, These 
are facts and your Lordships cannot from mere 
order presume service. These things must be 
proved by actual evidence before the lower 
Court. As such it is nob a pure question of law. 
The decree was not a joint decree. The decree- 
holder himself admits it in petition for exeou- 

(1) 1 Ind. Gas. 163 ; 36 0. 643 ; 9 0. L. J. 271. 

(2) 30 C. 979 : 7 G. W, N. 793. 

(3) 64 lad. Gas. 476 ; 25 0. W. N. 972, 
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tion. The decree itself shows that tliero are four 
separate and distinct decrees. The words of the 
decree are inconsistent with any idea of joint- 
ness. Separate accounts wore to be taken. The 
real test is whether one mortgagee could pro- 
ceed to execution of the decree irrespective of 
the others: O. XXXIV, r. 1. It the fourth mort- 
gagee had a suit the prior moitgagees would not 
have been necessary parties. Let us reverse 
the positions. If the first mortgage(3 brought 
a suit, he could ask the puisne mortgagees to 
redeem only those properties which come 
within his mortgage and not other properties. 

If it was not a joint decree, there would be 
no revivor. Article 182 of Indian Limitation 
Act Explanation 1 and Article 183, Indian 
Limitation Act. These two show that where 
there is a joint decree in favour of some, 
application by one should enure for the 
benefit of all. There is no such provision 
in Article 183. So in case of separate decrees 
application by the second mortgagee did 
enure in favour of all : James Russel Molar en 
V. Veenah Naidu (4), and Krtsknaiyah v. 
Oajendra Naidu (5). The case of joint debtors 
stands on the same footing as the case of a 
joint creditor. That seems to be the inten- 
tion of the Legislature. As to the construction 
of Article 183, the directions of the decree 
sIjow that it is separate decree. The present 
deoree holdor could apply for execution in 
1905 and the period would run from that 
time. It was not necessary that they should be 
able to execute the personal part of the decree: 
ChuUerput Singh v. Sait Stimari Mol (6). 

Mr. MatU, with him Babus Apurha 
Char an Mukherjee and Manmaiha Nath Gan- 
guly for the respondents -The way in which 
the decree was drawn up clearly shows that 
it was meant to be a joint decree and as such 
the steps taken by any of them would revive 
the decree in favour of all. The separateness 
is merely one for the purpose of accounting. 
It cannot have any other effect. Moreover, 
the consent order revived the decree. Articles 
182 and 183, Indian Limitation Act, O. XXI, 
r. 22. Notice was issued. Beads order sheet. 
That should be sufficient for all purposes. It 
was not obligatoy at all to prove service, 

(4) 32 lad. Ca3. 1003 ; 88 M. 1102. 

(5) 40 lad. Gas. 608 ; 40 M. 1127 : 22 M. L. T. 20 ; 

6 L. W. 290 ; 33 M. L. J. 688. 

(6) 36 lad. Cas. 602 ; 43 G. U03 ; 28 0. L. J. 645 ; 
20 0. W. N. 889. 


Specially when the court has ordered, issue of 
notice. The learned Judge was perfectly right 
in iiolding as he has done. As regards limita- 
tion it must he noted that it was the execu- 
tion of the personal part of the decree that 
was sought for. At that time the personal 
part of the decree could not be executed. 

Babu Ramchandra Masumdar, gave a reply. 

JUDGMENT. 

Richardson, J.: — This appeal arises out of 
an application for the execution of a mortgage- 
decree and is from the order of the Subordinate 
Judge of Iloogbly, dated 22nd August 1921, 
directing that execution should proceed. The 
appellants are the sons and representatives of 
the mortgagor defendant in the suit in 
in which the decree was made. It will bo con- 
venient to distinguish the plaintiff in that suit 
as the til st mortgagee and the three several 
puisne mortgagees who were also impleaded, 
as the second, third aud fourth mortgagees ros- 
peotively. The principal respondent, Banku 
Behari Chattopadhya, is the fourth mortgagee, 
at whoso instance the learned Subordinate 
Judge made his order and to whom 1 shall re- 
fer as the respondent. The other respondents 
are formal parties representing the other mort- 
gageos whose claims have been satisfied. 

The question for decision, whether the appli- 
cation for execution was in time, is governed by 
Article 183 of the Schedule to the Limitation 
Act of I90H. The material facts are as fol- 
lows : 

Apparently, two properties had been mort- 
gaged to the first mortgagee and one of these 
and thirty-two others to the second martgagee 
and again to the third mortgagee, while all 
thirty four properties had been mortgaged to 
the respondent together with certain mortgage- 
rights belonging to the mortgagor. A doubt was 
suggested whether the respondent s security did 
not also comprise one or two additional pro- 
perties but the point is of little importance. 

The mortgage* suit was instituted on the 
Original »3iclo of the High Court in 1901. On 
the 27th August 1902, a decree was made 
therein. The decree is in common form and its 
scheme is quite simple ; but for purposes which 
will appear, 1 will state its substance. It was 
referred to the Registrar to ascertain and certi- 
fy the amounts due on foot of each of the 
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four morfigaj^es. The usual period of six 
months was to be allowed for redemption com- 
puted from the date on which the Eegistrar’s 
certificate should be confirmed and counter- 
signed by a Judge. Provision is then made, in 
case the mortgagor should default in paying 
the certified sums within the period of grace, for 
the calculation of the aggregate amount payable 
in respect of each of the mortgages. In that 
connection the very general direction is given 

that, “ in the event of such default the 

said several mortgaged premises be sold with 
the approbation of the said Registrar to the 
best purchaser or purchasers that can be got 
for the same, provided that the said Regis- 
trar shall consider that a sufficient sum has 
been offered.” The sale proceeds of the two pro- 
perties were to be carried to a separate account 
bearing the name of the first mortgagee, the 
sale proceeds of the thirty-two properties to 
another account bearing the names of the 
second and tlfird mortgagees and the sale pro- 
ceeds of the properties exclusively mortgaged to 
the respondent to a third account bearing his 
name. Then follow directions as to the appli- 
cation of the sale proceeds under which any 
balance remaining after the first, second and 
third mortgagees had been satisfied were to be 
added to the sale proceeds of the properties ex- 
clusively mortgaged to the respondent and 
applied in satisfaction of his dues. In conclu- 
sion, the right to a personal remedy against 
the mortgagor is conferred on each mortgagee 
in case his security should prove insufficient. 

The Registrar, having taken the necessary ac- 
counts, brought in his certificate in due course 
and it was countersigned by a Judge on the 
Brd September 1903. The certificate states that 
there would be due to the respondent on the 
ixiA March 1904, the sum of Rs. 78,239-6-3. 
It is common ground that on the same date, 
apparently by private treaty, the mortgagor 
Sold to the respondent the mortgage-rights 
included in his secutity, it being agreed that 
the price, Rs. 35,000, should be set off against 
bis mortgage-debt. 

Nothing further seems to have been done 
by the mortgagor in the way of payment and, 
on the 4th February 1905, an order absolute 
for sale was made, the terms of which 
have not been printed or placed before 
us. In August 1905, the two properties mort- 
gaged to the first mortgagee were sold and 


he was fully paid off, a balance being left over 
which, presumably, went to the second mort- 
gagee. 

No further steps wore taken till 1917 when, 
doubtless at the instance of the second and 
third mortgagees, or one or the other of them, 
it is not suggested that the respondent moved 
in the matter "-twenty-eight other properties 
were sold. The proceeds wore only sufficient 
to satisfy the second and third mortgagees and 
there was no balance over. 

In April 1919, the mortgagor died and in 
the following month the respondent, who had 
done nothing since his purchase of the mort- 
gage-rights in 1903, applied to the High Court, 
praying that the mortgagor’s widow and his two 
sons, the present appellants, be substituted on 
the record in his place ; that satisfaction of the 
decree in his favour be entered to the extent 
of Rs. 35,000; that ho be at liberty to execute 
the decree for the sum of Rs. 82,725-11-3, 
being the balance of the principal and interest 
calculated up to the 22ncl May 1919, the 
date of the application, and that the respon- 
dent having been credibly informed that there 
were no assets available for the satisfaction of 
the decree within the original jurisdiction but 
that there were assets available in the Hooghly 
District, the decree bo transmitted to the 
Hooghly Court for execution in respect of the 
balance claimed. 

No notice of this application was given to 
the widow or the appellants, nor does the law 
require that in such cases such notice should 
be given. On the 27th June 1919, an order 
was made signed by the Registrar, but not by 
a Judge, under which the respondent was to 
bo at liberty to execute the decree against the 
widow and sons, and a copy of the decree, 
together with a copy of the Registrar's certi- 
ficate counter- signed on the 3rd September 
1903, and *' a certificate of fmrtial satisfaction 
to the extent of Rs. 35,000 ’’ was to be trans- 
mitted to the Hooghly Court for execution. 

There was some delay in preparing the lat- 
ter certificate. The document is dated 27th 
July 1920, and it certifies under the signa- 
ture of a Judge, that satisfaction of the sum of 
Rs. 82,725-11-3 *'has not boon obtained within 
the local limits of the jurisdiction of this 
Court and that no order has been made by 
this Court for execution of the said decree,*’ 
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The dncree havin'^ been transmitted to the 
Hooghly Court, the respondent, on the 4th July 

1920, filed in that Court a formal application 
for execution in the prescribed tabular form. 
Execution was sought by the attachment and 
sale of six properties which admittedly were 
not properties comprised within the respon- 
dent's security. The respondent, therefore, 
was, and is, rolyinj^ on his personal remedy 
af5ainst the mortgagor or against assets of the 
mortgagor in the hands of his representatives. 

Notice of this application having been given 
to the widow and the appellants under O. XXI. 
r. 22 of the Civil Procedure Code, they 
brought in their objections not to the Ilooghly 
Court but to the High Court. The objections 
are stated in a petition dated 26th February 

1921, which asserts inter alia that the mort- 
gagor had loft no assets in the Hoogbly district, 
or any that had come to the petitioners* hands; 
that all the properties comprised in the res- 
pondent’s security had not been sold ; that his 
widow was not one of the mortgagor s legal 
representatives, and that execution was barred 
by the law of limitation. 

The petition came before Pearson, J., on the 
8th March 1921, and a consent order was 
made in terms which were subsequently 
reduced to writing. The order as drawn up 
bears date the 22nd April 1921, and, as it 
seems to mo, its only appreciable effect was 
to amend the order of 27th June 1919, the 
order for the transmission of the decree by 
striking out the name of the mortgagor’s 
widow. 1 shall come a little later to my rea- 
sons for regarding the other amendments made 
as immaterial. 

I have now stated the facts to which 
Article 183 of the Limitation Act has to 
be applied. Under that Article the period 
of limitation for an application “ to en- 
force a judgment, decree or order of any Court 
established by Ro> al Charter in the exercise 
of its ordinary Original Civil jurisdiction ” is 
twelve years running from “ the time when a 
present right to enforce the judgment, decree 
or order accrues to some person capable of 
releasing the right." Under the proviso to 
the Article, when the judgment, decree or 
order has been revived," the twelve years are 
to be computed from the date of such revivor. 
I need not read tl^e whole of the proviso be- 


cause the respondent does not set up any pay- 
ment or acknowledgment by the mortgagor 
within any period now material. 

If, then, on the 4th February 1905, when 
the order absolute for sale was made, a pre- 
sent right accrued to the respondent to en- 
force the decree of 27th August 1902, and he 
did nothing which can be construed as an ap- 
plication for the enforcement of the decree 
until he applied to the High Court in 1919 for 
the transmission of the decree to Hoogbly, he 
is clearly out of time, unless he can show that, 
within the twelve years before he so applied, 
something was done or some order was made 
which operated to revive the decree in his 
favour. The learned Subordinate Judge accept- 
ed the respondent’s contention that the order 
of 27th June 1919. coupled with the con- 
sent order of April 1921, and as amended 
thereby, constituted a revivor. That view, as 
it appears to me, entirely misconceives the 
nature of the consent order and the effect of the 
amendments made. As I regard the matter, the 
parties or their legal advisers recognised when 
they came before Pearson, J., that what I may 
call the substantial objections of the appellants 
to the execution of the decree fell to be decided 
not by the learned Judge bub by the Hoogbly 
Court to which the decree had been transmit- 
ted. The agreement arrived at related merely 
to the form of the order for the transmission 
of the decree and not bo its substance. When 
the original order, made without notice to the 
appellants, gave liberty to the respondent to 
execute the decree against them, such liberty 
was merely a liberty to the respondent to 
proceed in execution subject to all just excep- 
tions on the part of tho appellants and it 
would, perhaps, have obviated misunderstand- 
ing if some such words had been introduced. 

The amendments in no way altered the moan- 
ing of the original order in this respect. The 
widow’s name was struck out because every 
one was agreed that tho mortgagor was fully 
represented by his sons and that a mistake 
had been made in including the widow as legal 
representative. The amendment in no way 
affected the rights of the respondent as against 
the appellants, though the result might have 
been to drive the respondent to separate pro- 
ceedings against the widow, if any, of the mort- 
gaged properties nob already sold had found its 
way intu her possession. 
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Then, again, when liberty was given in the 
amended order to execute the decree against 
the appellants ** to the extent of the property 
of the said Sarat Ohundra Datb, the mortgagor, 
which has come to their hands and has not 
been duly disposed of,*’ these added words 
were clearly intended not to give the respond- 
ent any right which he did not otherwise poss 
ess but to protect the appellants. The words 
are taken from section 50 of the Civil Pro- 
cedure Code by which the Court of Execution 
and the respondent would have been bound, 
whether the words were in the order or not. 
Their insertion, therefore, made no difference 
one way or the other. 

If further illustration be needed of the kind 
of thing the parties were thinking about, it will 
be found in the alteration of the words of the 
original order imputing that there were, in fact, 
assets available in the Hooghly District into 
words imputing that the respondent alleged 
that there were such assets. Obviously, the 
appellants were anxious that nothing in the 
order for the transmission of the decree should 
prejudice them when they brought their sub- 
stantial objections before the Hooghly Court 
for decision. The fact that the amendments 
introduced were misunderstood in that Court 
shows that there is a danger in being too 
meticulous in matters of mere form. In my 
opinion, however, the further consideration that 
the consent order left intact the oerfeificabe of 
the 13th July 1920, with the statement therein 
that no order had been made by the High 
Court for execution puts the true effect of the 
amendments beyond all doubt or dispute. The 
order of the 27th June remained after amend- 
ment, as it was before amendment, a mere 
order for the transmission of the decree to the 
Hooghly Court. Apart from the effect of remov- 
ing the widow’s name, the order decided nothing 
of any materiality as to the rights of the parties. 

The decision of the Full Bench in Ohuiterput 
Singh v. Sait Simari Mai (6), is clear autho- 
rity for the proposition that such an order does 
not constitute a revivor. That was a strong 
decision because there, in accordance with the 
practice which then prevailed, notioo of the 
decree-holder’s application for the transmission 
of his decree to another Court bad been given 
to the judgment-debtor, The praobice has since 
been changed (see notes to Chapter X,VII, 
Bulo 1, p. 253 of Mr. Heohle’s Buies and 


Orders of the Original Side). The point is, that 
section 39 of the Code does not require notice to 
be given to the judgment-debtor before a decree 
istransmitted to another Court, while O. XKl, 
r. 10, expressly provides timt if the decree has 
been transmitted to another Court, the applica- 
tion for execution shall be made to that Court 
and in oases where notice under O. XXI, 
r. 22 has to be given that Buie provides 
that the notice shall be issued by the 
Court executing the decree. Under the scheme 
of the Code, the Court transmitting a decree is 
not the Court to decide objections on the part 
of the judgment-debtor that the decree is inca- 
pable of execution or that execution is barred 
by limitation. Such objections should bo 
taken before and heard and determined by tho 
Court to which the decree is transmitted 
as the Court of Execution. Orders of trans- 
missiou are treated as guasi-administrative 
orders and on the Original Side are made by 
the Begistrar who is vested with jurisdiction 
to decide such objections. But if the Code be 
followed, the nature of an order of this kind 
should be the same whether it is made by an 
officer of tho Court or by a Judge. 

In the present case the order of 27th Juue 
1919, was, as usual, made by the Begistrar 
and if, as the result of the proceedings before 
Pearson, J., the order in its amended form was 
adopted by the learned Judge that in no way 
affected the character of the order as a mere 
order transmitting the decree to the Hooghly 
Court. The learned Judge was, no doubt, 
entitled under section 50 of the Code to decide 
who were the proper representatives of the 
deceased judgment-debtor, though I do not say 
whether or not the Hooghly Court had, under 
O. KXI, r. 22, a concurrent jurisdiction in 
this respect. The point does not arise because 
this question of parties has been finally settled 
by agreement. 

In my opinion, therefore, the order of 27th 
Juue 1919, whether in its original or in its 
amended form, did not amount to an order of 
revivor. It does not fulfil the test laid down 
by Sir Ashutosh Mookerjoe in an earlier case 
and adopted by the learned Chief Justice in 
tho Full Bench case. The order did nob 
decide ** that the decree is still capable of oxe- 
oution and the decree-holder is entitled to en- 
force it/’ 
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I have said enough to show that, in my view, 
the suggestion of the learned Counsel for the 
respondent that by agreeing to the amendment 
of the order of 27th June, the appellants 
“ 'waived’' this objection to the execution of the 
decree is a complete travesty of what occurred 
before Pearson, J. Assuming that an objection 
on the ground of limitation can be waived, nei- 
ther the learned Judge nor any body else at 
the time could have attributed any such 
effect to the consent order. 

The conclusion of the learned Subordinate 
Judge that the application for execution was 
in time cannot bo supported on the grounds 
on which he put it. 

1 have still, howevc^r, to deal with certain 
contentions which were raised lor the first 
time in the appeal. 

it was contended that, inasmuch as the res- 
pondent is a putsne mortgagee, time did not 
begin to run against him from the date of the 
decree but from 1917 when the- decree was 
executed by mortgagees whoso interests were 
prior to bis own. In the alternative, it was 
suggested that if time ran against him from the 
date of the decree or the date of the order 
absolute, the orders for execution wiiioh must 
have been made in 1905 at the instance of 
the first mortgagee and in 1917 at the in- 
stance of the second and third mortgagees 
were orders reviving the decree to the benefit 
of which he is entitled. 

As it appears to mo, neither of these 
contentions can be accepted. Upon the terms 
of the decree of 1902, the substance ol 
which I have already set out, the lespondeut 
had as much right to enforce it as any of the 
other mortgagee-decree-holders. It is imma- 
terial whether the decree became enforce- 
able on the date it bears or on the 4th 
February 1905 when the order absolute 
was made. I can see no reason why, after 
the latter date at any rate, the respondent 
could not have applied to the Court for the 
execution of the decree, if he might have so 
applied, then, in the language of Article 183, a 
present right accrued to him on that date (if 
not before) to enforce the decree, a right which 
ho was capable of releasing, lb may bo that 
any of the prior mortgagees who desired it 
might have obtained the carriage of tho pro- 
ceedings but that does not affect tho respon- 


dent’s right to apply for execution. It is 
absurd to suppose that if none of the prior 
mortgagees had desired to take any steps, the 
respondent would have had to fold his hands 
and do nothing. Nor have the directions in the 
decree as to the application of the proceeds of 
execution any bearing on tho point. Any costs 
the respondent might Imvo incurred in exe- 
cuting the decree would have been a first 
charge on those proceeds. 

As to tho execution in 1905 and 1917, that 
in 1906 cannot in any case help the respon- 
dent who took no steps till 1919. But, wholly 
apart from any question of time, why should 
an order operating as a revivor in favour of 
one of the mortgagee-dcoree-holders be of avail 
to auy of the others? In substance, as against 
the mortgagor, all the mortgagees were 
plaintiffs. For convenience, their several 
claims were tried in one suit and were dealt 
with in one decree. Bub their interests are 
in no sense joint ; the subordination of the 
rights of each puisne mortgagee to those 
ol the mortgagee or mortgagees prior bo him 
does nob denote any community of interest. 
The fallacy of the argument would be ap- 
parent if it were suggested that an acknow- 
ledgment or payment to one mortgagee oper- 
ated as an acknowledgment or payment to 
the others. For the present purpose an order 
amounting to a revivor and an acknowledg- 
ment or payment belong to biio same category. 

For the reasons indicated, 1 am of opinion 
that the respondent’s application lor execution 
was out of time and sliould have been dismissed. 

The learned Subordinate Judge dealt with 
another ohjeobiou on the part of the appellants 
that tho respondent was not entitled to proceed 
against assets of tho mortgagor nob forming a. 
part of his security till ho had exhausted his 
demands against the properties mortgaged. 
Apparently, there were four properties mort- 
gaged to the respondent which have not been 
sold in exeout’on of the decree. Tho learned 
Judge refused bo entertain this objection but 
his reasons are liero also open to criticism. His 
conclusion deptinds to some extent at any rate 
on his view, wliich 1 hold to bo mistaken, of 
the consent order of 1921. The result at 
which I Imve already arrived makes it un- 
necessary to pursue this point further. 
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I will only a»dd that, if the respondent had 
applied for execution darinj^ the mortgagors’ 
lifetime instead of waiting, as ho did, till the 
mortgagor died, information mi g lit have 
been available as to the four properties and 
possibly as to other matters now concealed 
from US. 

In my opinit)n this appeal should he allowed 
with costs hero and below^ -hearing fee in this 
Court 10 gold mohurs. 

Page. J. — I agree. 

S. U Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate Ordek No. 73 
OF 1922. 

October 15, 1923, 

Present : — Mr. Justice Krislinan and 
Mr. Justice Waller. 

AKKANNA CHETTI—Appellant 
versus 

CHANDIJ CHBTTY— Respondent. 

Landlord and T('nant^Ttca}ie containing forfeiture 
clause ^Ncnk-payiticnt of rcnt~^Suii for rent and forfei- 
ture Decree dtrcch'ng payment within a rtatn itvte^ 

Amount enhanced on appeal-^lPorefeiture, relief 
against 

In oases where forfeiture is sought to be enforced 
by a landlord under the terms of a decree, the land- 
lord should prove conclusively that the decree which 
he is executing has given him that right. '1 he Court 
ought to lean in favour of the tenant^ against for- 
feiture rather than in landlord’s faivour in such cases. 

In a suit by a landlord for recovery of rent and for 
enforcing the right of forfeiture for non-payment of 
rent under the lease deed the Court of first instance 
decreed a certain .sum of inoney for rent and directed 
that if the amount was paid within a mouth from the 
date of decree the forfeiture would be relieved against, 
d'ho tenant paid the sum within time but on appeal 
the amount payable was increased by a small sum» 
the time for payment one month from the date of 
the appellate decree. In other respects the lower 
Court’s decree was coutirmed. 

Heidi that the payment of tlie said exciess sum 
within one month from the date of the appellate 
decree as directed by the Api)ellate Court was not a 


condition precedent to the forfeiture being relieved 
against. 

Appeal against fclie orJor of tho Distriob 
Court of r^outh Kanara, dated 9bh day of 
Marcli 1922 in A. S, No 311 of 1021, prefer- 
red against the order of the Court of the Dis- 
trict Munsif of Udipi, dated the 31st day of 
August 1921 in E. A. No 241 of 1921 (in 
O. S No. 530 of 1919 and A, S. No. 153 of 
1920 on the file of the Court of the Subordi- 
nate Judge of Houth Kanara). 

Messrs. B, Sitaram Rao and K. Srmivasa 
Bao, for the Appellant. 

Mr. A. y. Adiga, for tlie Respondent. 

JUDGMENT. -This appeal raises the 
question whether the respondent, the tenant, 
has lost his right to hold possession of the 
property by forfeiture. Tlie suit was brought 
by the landlord, the appellant before us, for 
recovery of rent and also for enforcing the 
right of forfeiture which he had under the 
lease-deed for non-payment of rent. The first 
Court decreed a certain sum of money for rent 
and directed tiiab if that amount was paid 
within one month from the date of the decroe- 
the forfeiture would bo relieved against. Ac- 
cordingly, the tenant paid a sum over Rs. 200 
into’Court in time: but. unfortunately for him, 
there was an appeal to the Sub-Court and 
that Court increased the amount of rent pay- 
able by about Rs. 21. The question we have 
to consider in this case is whether by the decree 
of that Court, the payment of Rs. 21 within one 
month from the date of that Court s decree was 
a condition precedent to the forfeiture being 
relieved against or not. The Munsif held that 
it was, and the money not having boon paid in 
time, he enforced the forfeiture and directed 
possession to be given to the landlord of the 
lands in suit. On appeal, the District Judge 
has hold that the decree of the Appellate Court 
is not so clear as to make it necessary to con- 
strue it as leading to forfeiture if the extra 
money that was ordered to be paid 
by that Court was not paid within one 
month from the date of its decree. The 
matter is not very clear on the wording of 
the Appellate Court’s decree or of its judg- 
ment. What the Court said in its appellate 
judgment, after deciding that Rs. 21 more 
should be paid was, ‘ time for payment, one 
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month from this date.” That is the last sen- 
tence in that judgment but it did not say any- 
thing about non-payment leading to forfeiture 
being enforced. In the decree that \^as drawn 
up. the language used is not any the clearer. It 
says “ that the defendants do pay to tlie second 
plaintiff within one month from this date Bs. 21 
for sundries claimed in the plaint in addition 
to the money already dooreed by the lower 
Court.” Then it says lower down, after mak- 
ing an order as to costs, “ that in other respects 
the lower Court’s decree is confirmed.” The 
matter, we think, is left in ambiguity as to 
whether the non-payment of the extra 
Ks. 21 would load to forfeiture or not. In 
cases of this sort where forfeiture is sought 
to be enforced by a landlord under the 
terms of a decree we think it right that he 
should prove conclusively that the decree 
which he is executing has given him that 
right. The Court ought to loan in favour of 
the tenant against forfeiture than in the land- 
lord’s favour in such cases. We are not pre- 
pared to say that the District Judge is wrong 
in holding in this case that the decree does not 
make it clear that forfeiture will be involved 
if the extra Rs, 21 is not paid within one 
month. Wliat exactly was meant by a month’s 
time being given is not very clear, 

In these oiroumstances, we are not prepared 
to differ from the District Judge in his con- 
struction of the decree. We must, therefore, dis- 
miss the appeal, but in the circumstances of 
the case as neither of the parties can be said 
to be free from fault, we direct that each party 
do bear his costs throughout. 

V. N. V. 

8. I). Appeal dismissed. 

ALLAHABAD HIGH COURT. 

Second Appeal No. 620 op 1922. 

July 17, 1923. 

Present : — Mr. Justice Sulaiman. 

SURJAN SINGH and oihers—Dbfendants 
—Appellants 
versus 

UMARI SINGH and another— Plaintiffs 
—Respondents. 

Agra Tenafiey Act (11 oj 1901) s, 157— 
of Civil and Bevenue Courts^ Suit beitesen rival claim- 


ants to occupancy Mding^ whether cognisable by Civil 
Court-^Maitcr decided finally by Revenue Courts 
Jurisdiction of Civil Courtt whether barred. 

A suit between rival olaimanta to an oooupanoy 
holding is) triable exolufiivoly by a Civil Court and 
i<) not covered by Beobion 1C7 of the Agra Tenancy 
Aot. [p. 1010, col. l.J 

Bhup V. Ba'in Lah ti Ind. CaB. 268; 8 A. L. J 
100'); 33 A. 7'.)5; Jagarnath v. Ajudhia Singht 17 Ind. 
da'?. 876; 35 A. 14; 10 A. L. J 408; Ganesh v. Kundan, 
15 Ind. Cas. 33; luayai un^nissa v. Salim-un-nissa% 29 
Ind. Can. 568 ; NajihuUah v. QuUher Khan^ 1 Ind. 
Oafl. 591: 31 A. 348; 6 A. L. J. 843, followed. 

Onoe, a matter has been decided by a Bevenue 
Court it cannot be re-opened in a Civil Court, [p. 1010, 
col. 1.] 

Kishore Singh v. Baliadur Singhs 48 Ind. Oas. 470 ; 
IGA. L. J. 933; 41 A. 97; MoUo v. Raw. Lah 58 Ind. 
OiiB. 772; 18 A. L. J. 1030 ; 43 A. 101 ; followed. 

When a matter has not been finally decided in a 
Bevenue Court, for instance where an appeal is pen- 
ding against the decision of an Assistant GoUector, 
and the samo question arises in a suit Bled in a Civil 
Court over which the latter Court has jurisdiction, it 
is not precluded from deciding the question merely 
by reason of the fact that it has already been decided 
by a Bovenuo Court of first instance. 

Jaigopal Narain Singh v. Umandatf 10 ind Cas, 
573. B A. L. J. G95 at p G09, followed 

Second appeal against the decree of the 
District Judge of Farrukhabad, dated the 
28th of January 1922. 

Mr. Baleshwari Prasad, for the Appellants. 

Mr. Durga Prasad, for the Respondents. 

JUDGMENT. — This is a complicated case 
in view of the multiplicity of the rulings of 
this Court, some of which are nob easily re- 
concilable with others. 

The present defendant No. 1 instituted a 
suit in the Revenue Court for arrears of rent 
against the plaintiffs, and the Assistant Col- 
lector by a judgment dated the 21 st of January 
1921 decreed the claim for Es. 3-6-4. His 
judgment proceeded mainly on the presumed 
correctness of the entries of the Revenue papers 
and his finding in effect was that plot 
No. 211 is which was in dispute in that case was 
a sir plot belonging to the present defendant 
No. 1. An appeal was filed from that judg- 
ment and was pending in the Court of the 
Collector when the present suit was institut- 
ed in the Civil Court for a declaration that 
the said plot No. 211 13 as well ste two other 
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plots Nos. 211(1 and 211 1 2 were occupancy 
holdings of “whioh the plaintiils and the de- 
fendants were joint tenanfes. The cause of 
action alleged in the plaint was the decree for 
arrears of rent passed by the Assistant 
Collector which was said not to have become 
final inasmuch as an appeal from that decree 
was pending in the Appellate Court on the 
revenue side. 

The defendants again asserted that all these 
throe plots were the sir plots of the defend- 
ants, the plaintiffs being only shihni tenants. 
There were also picas raised to the effect that 
the claim was barred by section 11 of the 
Code of Civil Procedure as well as by section 
167 of the Agra Tenancy Act. 

The earned Munsif who tried the case over- 
ruled the legal objections and decreed the suit 
on the merits holding that the plaintilTs and 
the defendants had a joint interest in the 
lands which were occupancy holdings. On 
appeal the findings and the decree of the first 
Court have been upheld by the learned District 
Judge. 

1 may mention that, simultaneously with 
these proceedings, the proceedings in the Re- 
venue Court have continued. After the passing 
of the first Court’s decree the Collector appears 
to have set aside the decree of the Assistant 
Collector and to have dismissed the suit for 
arrears of rent. A second appeal from that 
order is, I am informed, still pending before the 
District Judge. It is not quite clear whether 
the District Judge on the revenue side has or 
has not stayed proceedings to await the result 
of the final decision in the civil suit. 

The main point raised in this appeal is that 
the claim was barred by section 167 of the 
Agra Tenancy Act. In oases arising under 
this section there have been such a large 
number of rulings of this Court that it is 
practically impossible to summarise or oven 
to refer to them. If the matter had been res 
integrum I would have had no hesitation in say- 
ing that the present suit was not cognisable by 
a Civil Court. Section 167 consists of two parts. 
The first part directs that “all suits and appli- 
cations of the nature specified in the fourth 
schedule shall be heard and determined by the 
Revenue Courts.” This apparently gives ju- 
risdiction to the Revenue Courts to try not 
only suits and applications mentioned in the 
fourth schedule but also all such as are of the 
I 0^127 


nature specified therein. The second portion 
of it says that “no Court other than a Revenue 
Court shall take cognizance of any dispute or 
matter in respect of which any such suit or 
application might bo brought or made”. This 
confers exclusive jurisdiction on the Revenue 
Courts. And, therefore, all Courts other than 
Revenue Courts must refrain from trying such 
questions. It is noteworthy that the expres- 
sion used is not “ suits and applications” but 
“ any dispute or matter in respect of which any 
such suit or application might be brought or 
made.” The section has been obviously made 
very comprehensive in order to include all 
cases in which disputes arise in respect of a 
matter which can be disposed of by the Re- 
venue Courts. The object of the section to 
my mind clearly is that all suits, no matter in 
what way the plaints are framed, should be 
instituted in a Revenue Court provided the 
dispute is such as can be disposed of by that 
Court. 

If this were the correct view there is no 
doubt that the true test to apply in all such 
cases would be to ask the question ‘whether 
the dispute which arises in tlie present case is 
one %n respect of which any suit or application 
eould have been brought in the Revenue Court?* 
It is true that a suit for a mere declaration 
against the defendant only to the effect that 
the parties are joint tenants of a holding is 
not one which falls within the fourth schedule. 
But if a suit were brought under section 95 
of the Tenancy Act impleading the zemindar 
and asking for a declaration that the plaintilT 
was a tenant of the zemindar jointly with the 
proforma defendant such a suit would clearly 
he exclusively triable hy the Revenue Courts. 
It is also apparent that a mere declaration 
obtained in a Civil Court against the defendant 
would in no sense be binding on the landlord, 
who is no party to those proceedings and wlio 
may very well not recognise the present plaint- 
iffs as his tenants. As against the landlord the 
Civil Court decree would be futile and a fresh 
litigation in the Revenue Court would be 
necessary. This being so, one would expect 
that the proper course to adopt in disputes 
about tenancy rights is to obtain a declaration 
in the Revenue Court both against the landlord 
and the rival tenant. In that view of the 
matter, I would have had no doubt that the 
dispute which arises in the present suit is one 
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in respect of which a plaint if properly framed, 
could and ought to have been 61ed in the 
Bevenue Court. 

However, sitting as a Single Judge, I am 
bound to follow Division Bench oases of this 
Court. The series of authority against my 
view is overwhelming and I am bound to 
submit to the rule of law laid down therein. 
In Bhup V. Ham Lai (1), Jagannath v. Ajudhia 
Singh (2), Ganesh v. Kundan (3), Jnayat-un- 
nissa v. SaUm-un-nissa (4), and Najibullah v. 
Gulsher Khan (6) it has been held by this 
Court tliat a suit between rival claimants to a 
tenancy lies exclusively in a Civil Court and 
that such a suit is not one which is covered 
by section 167 of the Agra Tenancy Act. 
That being the recognised interpretation of 
section 167, it must be hold that the present 
suit, being in its nature one for a declaration of 
title against a rival claimant, was a suit which 
could only have been brought in the Civil 
Court* 

This, however, does not dispose of the whole 
difficulty as previous to this suit the dispute 
with regard to plot No. 211 13 had in a differ- 
ent form been raised in a Bevenue Court. 
What I have, therefore, further to see is the 
legal effect of that previous litigation. Al- 
though it has been held that section 167 of the 
Agra Tenancy Act does not apply to suits bet- 
ween rival claimants to a tenancy, never- 
theless, it has also been held that once a 
matter has been decided bg a Bevenue Court 
it cannot he re-opened in a Civil Cotirt. This 
view is not based on the provisions of 
section 167 nor on the principle of res judi- 
cata, but rather on the general ground that 
the effect of allowing such a thing to 
bo done would be to nullify the decree of 
the Bevenue Court which is final and binding 
on the parties. I refrain from referring to 
any apparent inconsistency. That this is the 
view of the law is clear from the case of Kishore 
Singh v. Bahadur Singh (6), which has been 
followed in the recent Full Bench case of 
Mollo V. Bam Lai (7), 

(1) 11 Ind. Cafl. 268 * 8 A. L. J. 1009; 83 A. 796. 

(2) 17 Ind. Caa. 876; 95 A. 14; 10 A. L. J. 408. 

(8) 15 Ind. Gas. 88. 

(4) 20Ind. Oaa 568. 

(5) 1 Ind. Caj^. 594 ; 81 A. 348 ; 6 A. L. J. 848. 

(6) 48 Ind. Gas. 470; 16 A, L. J. 988; 41 A. 97. 

(7) 68 Ind. Gas. 772; 18 A. L. J. 1030; 48 A. 191. 


In the present case, however, the Bevenue 
Court has not yet arrived at any final deci- 
sion. The matter, as I have remarked above, 
is still pending before the District Judge. The 
question is whether this fact makes any differ- 
ence or not. 

The present suit relates to three plots 
Nos. 211|l, 211|2, and 21l|3. It cannot be 
doubted that, so far as the two former plots are 
concerned, the previous proceedings in the Be- 
venue Courfc cannot in view of the rulings of 
this Court be a bar to the present claim. The 
decree of the learned District Judge qua those 
two plots must therefore, stand as being based 
on a finding of fact which cannot be challeng- 
ed in second appeal. The contention of the 
learned Vakil, can, therefore, be sustained, if 
at all, in respect of plot No. 211 13 only which 
was in dispute in the previous proceedings in 
the Bevenue Court. 

I find, however, that in at least one case 
Jaigopal Narain Singh v. Umandat (8) a 
Bench of this Court disposed of a civil suit fin- 
ally on the ground that, although a similar dis- 
pute had been raised in a suit in the Revenue 
Court that suit was still pending, as the Board 
of Bevenue in revision had postponed their 
final decision and wore awaiting the decision of 
the civil suit. Whether a valid disfcinotiion can 
be drawn when the matter is pending not in 
an Appellate but a Bevisional Court is not a 
question which I take upon myself to decide. 
There is the precedent quoted above whiob I 
can follow. 

I have already remarked that in the previ- 
ous case the judgment of the learned Assistant 
Collector proceeded mainly on tho presumed 
correctness of the entries in the revenue pa- 
pers, whereas the judgment of tho Collect- 
or on appeal was based entirely on the 
decree of the Munsif in the civil suit. The 
only Court which has really gone into the 
merits of the case thoroughly is the Civil Court 
and in this civil litigation there are the con- 
current findings of two Courts on the merits to 
the effect that the plaintiff and the defen dant 
are jointly entitled to the lands which are 
really occupancy holdings and not sir plots. 

If it were the fact that the final decision 
of the Bevenue Court has been intentionally 
withheld with a view bo see the result of the 

(8) 10 Ind. Oas. 578; BfA. U I. 695 at p. 699. 
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Oivil Courii litigation, I would have no hesita- 
tion in affirming the decree of the Distriob 
Judge and leaving the revenue case to be dis- 
posed of in accordance with this decision. As, 
however, there are no materials on the record 
which would show to mo the stage at which 
the second appeal before the District Judge 
has reached, I direct that the parties should 
file before mo affidavits within a month from 
this date explaining the true situation. If on 
the perusal of those affidavits I am satisfied 
that the decision of the other case has been 
intiontionally postponed awaiting the result of 
this suit I would then pass the final order dis- 
missing the appeal. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

First Civil Appkal No. 18-B of 1923. 

January 31, 1924. 

Present: — Mr. Halliiax, A. J. 0. 

IIEMEAJ --Plaintiff —Appellant 
versus 

TRIMBAK KDNB1—J:)efendant— Respon- 
dent. 

of PTop 0 rty Act {IV of 1882) «v. 54— 
essential constituents -^Test, 

The two essential oonstituents of a real sale are the 
transfer of ownership and the payment or promise of 
payment of prioe ; a transaotiou from which either 
of these is absent is not a salo at all. 

^J’herefore, a sale-deed which recites that the vendee 
has already spent a thousand rupees ou the vendor’s 
li ligation and that the vendor has “this day” received 
another thousand rupees and deposited the money 
with the vendee for defraying the further costs of the 
same litigation, and purports to make a transfer of 
ownership for a prioe paid and not for a prioe promised 
or part-paid and part-promised does not satisfy more 
than half the definition of a sale and is not a sale at 
all 

Appeal against the decree of Additional Sub- 
Judge, Akola, dated the 32nd December 1922, 
in 0. S. No. 182 of 1920. 

Mr. i¥. B. Bobde, for the Appellant. 

Mr. M. jB. iNiyogi and V* K. Bajwadet for the 
Bespondent, 


JUDGMENT : — The first contention in 
this appeal is that the payment of the full 
oonsideration or at least of a considerable part 
of it has been proved. The evidence given by 
the plaintifi-appellant himself goes a long way 
to prove that he never actually paid a single 
rupee to the defendant or to anybody else on 
his behalf. But even if he bad produced 
fairly good evidence of payment it would be 
nullified by his failure to produce his account- 
books and by the circumstances in which that 
failure occurred which put it beyond doubt 
that he could have produced them but inten- 
tionally refrained from doing so. 1 have no 
hesitation in finding that no part of the consi- 
deration was ever paid. 

It is next contended that an executed trans- 
fer by sale is not valid for want of considera- 
tion as an executory contract is. irievoral rulings 
of the High Court have boon cited in 
support of this proposition but they very 
naturally fail to support it as it is directly 
contradictory of the clear terms of section 54 
of the Transfer of Property Act. That section 
defines a sale as a transfer of ownership in 
exchange for a price paid or promised or part- 
paid and part-promised and lays down that 
such transfer in the case of property of the 
kind with which we are concerned, can be 
made only by a registered instrument. The 
two essential constituents of a real sale are, 
therefore, the transfer of ownership and the 
payment of a promise of price and a trans- 
action from which either of these is absent is 
not a sale at all. 

In all the rulings cited as apparently 
contradictory there was a transfer of owner- 
ship made in the prescribed manner which is 
the first of the two essentials of a salo. 
But in every case in which there was a 
promise of payment it is held that the second 
essential of a salo is present and the whole 
definition is satisfied whether that promise 
was subsequently kept or broken. So also 
in each case in which there was neither 
payment nor promise it is held that the second 
essential is absent and the definition is not 
satisfied. 

The sale-deed ia the present case recites 
that the vendees have already spent a thou- 
sand rupees on the vendor's litigation and the 
vendor has “this day” received another thou- 
sand rupees and depomted the money with 
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vendees for defraying the further costs of the 
same litigation. The deed then purports to 
make a transfer of ownership for a price paid 
and not for a price promised or part-paid and 
part-promised. It has already been found that 
there was no payment of the price or of any 
part of it, so that neither alternative of the 
second essential of a sale is present. The trans- 
action does not, thoroforo, satisfy more than 
half blie definition of a sale and is not a sale 
at all. 

The transaction is also undoubtedly void 
under section 6 (fc) (2) of the Transfer of 
Property Act, read with section 23 of the Con- 
tract Act, and probably also on the ground of 
fraud. Tlio purchasers were buying property 
in litigation worth more than twenty -five thou- 
sand rupees tor two thousand from a young 
Kunbi five weeks after his eighteenth birth- 
day. The clianoo of suocess in the suit was 
more than good when the suit was filed and 
it had become a pracfcical cerliainiy on the 
day on wliiob the sale-deed was executed. 
The cost of that litigation was actually iis. 16 
with whatever may have been paid to a plead- 
er, and it was never likely to exceed three or 
four hundred rupees but the plaintiff himself 
has stated that he never had any intention of 
paying anything more than what the actual 
costs might amount to. There are also other 
circumstances proving that the transaction was 
of such a ohampertous nature that its object 
must be regarded as immoral and opposed to 
public policy. 

There .is also much evidence to support the 
vendor’s statement that ho signed tbo deed 
on a fraudulent representation by the plaintiff 
that it was a deed of quite another sort. It 
is, however, unnecessary to go into those 
matters. There was no sale because there 
was neither payment nor promise of the price 
and the plaintitl’s suit was riglitly dismissed. 
The appeal will accordingly be dismissed and 
the plaintiff -appellant will be ordered to pay 
all the costs in both Courts. 

3. D. Appeal dumissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 288 op 1922, 
October 10, 1923, 

Present ; — Mr. Justice Krishnan and 
Mr. Justice Odgers. 

R.1).K. VENKATALINGAMA NAYANUM 
BAHADUE VAEU- Appellant 
versus 

M. A. E. N. AEUNACHELLAM CHETTIAE 
—Eespondent. 

Madras Imparttble Estates det ill of 1904), 4— 
Personal decra' against predecessor s-in- title of pro. 
prictor-^ Estate t when liable to be proceeded against in 
cxeciiti(yn‘-^Lcgal necessity. 

Under s. 4 of the Madraw Impartible Act, 

before any part of an imparLible ei^tatocan be taken 
in execution of a decree for a personal debt against 
the predeces^^or-i]]-titlo of a proprietor, it muflt be 
shown that the debt for which the decree was passed 
was such as would be binding upon an ordinary joint 
faiuil> estate wlion inourrred by the managing jnem- 
ber, in other words, that there was legal iieoossity for 
creating the debt 

Appeal against the order of the Court of 
the Subordinate Judge of Chittoor, dated 10th 
January 1922 in C. M. F. No. 52 oi 1921 in 
E. F. No 15 of 1921, inO. 8. No. 19 of 1921 

Mr. A. llamachandra It/er, for the Appel- 
lant. 

Mr. N, Chandrasekhara Iyer, for the Ees- 
pondent. 

JUDGMENT. — This is an appeal that 
arises in execution of the decree in C). S. 
No. 19 of 1922 on tlie file of the Sub-Court 
of Chittoor. The appeal is by the son and 
legal representative of the late judgment- 
debtor the Eaja of Kalbasti. The respondent 
is the dc'cree-holder in the suit. The Eaja 
having died, it was contended by his son and 
legal representative that the group of villages 
called Chembedu group could not bo attach- 
ed in execution of the decree as the assets of 
his father in his hands as they were part of 
the impartible estate of Kalbasti of which he 
was at the time the proprietor. It is not 
denied that this group oi villages called 
Chembedu group forms part of the Kalbasti 
Zemindari and is governed by the Madras 
Impartible Estates Act, II of 1904* By seo* 
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tion 4 of that Act it is enacted that, “ the 
proprietor of an impartible estate shall be 
incapable of alienating or binding by his 
debts, such estate or any part thereof beyond 
his own lifetime unless the alienation shall 
be made, or the debt incurred, under circum- 
stances which would entitle the managing 
member of joint Hindu family, not being the 
father or grandfather of the other oo-parconors 
to make an alienation of the joint property, or 
incur a debt, binding on the shares of the 
other co-parceners independently of their 
consent/' That section clearly governs the 
present case. Under that section before any 
part of the impartible estate of Kalliasti can 
be taken in execution of a decree for a per- 
sonal debt against tbe predeoossor-in-title of 
the present proprietor, it must be shown that 
the debt for which the decree was passed was 
such as would be binding upon an ordinary 
joint family estate when tbe debt was in- 
curred by tbe managing mombor, in other 
words, that there was legal necessity for 
creating the debt. Tbe question whoth(‘r tbe 
successor is a son of tbe predecessor or any 
other co-parcener makes no diOeronce what- 
ever, for the section does away with the 
special obligation *as between soiis and 
grandsons and their fathers and grand- 
fathers based upon the theory of pious oblig- 
ation in the Hindu Law. It is clear, therefore, 
that, before the decroo-holdor in this case could 
attach the property and bring it to sale, it was 
incumbent on him to ostablisli that the debt 
for which this decree was passed was a debt 
incurred for tbe necessity of the impartible 
estate itself. 

There is at present no such proof on record. 
In fact, it is said that the decree was obtained 
for a sum of money which the father of the 
present Zemindar had obtained as a trustee of 
a temple and misapplied himself, the debt thus 
being practically the result of a breach of 
trust. Such a debt as that can hardly be 
treated as a debt binding upon the succossor- 
in-title to the Zemindari for it would not 
be a debt which, if incurred by the managing 
member of a joint Hindu family, would be 
binding upon the other-oo-paroeners. 

It was very strenuously pressed on us that 
a fresh opportunity should be given to the 
decree-holder rospondont to prove in tbe lower 
Court that this debt bad the character of 


being one that would bind the oo-paroeners if 
it had b(3en incurred by the managing mem- 
ber ; bub knowing the nature of tlio debt so 
far as it apppears from the record, there is 
hardly any room for doubt as to its ebaraotor, 
Furthermore, if tbe decree-holder had intend- 
ed to put forward any oaso under section 4 of 
the Impartible Estates Act, be should have 
done so in the first instance in tbe lower Court. 
Ho should have stated that, though the prop- 
erty attaoiiod was Zemindari propotty, tlie 
debt for which the decree was obtained was 
binding on tiie Zemindari estate, because it 
was incurred for proper and legal necessity. 
He never put forward a case like that and wo 
do not think that he should bo given any fresh 
opportunity in the matter. 

The Subordinate Hudge has given a decision 
in favour of the decree-holder on groun<is 
which wo are unable to follow. IJo says that 
the incorao from tlie trust funds wor<^ blend- 
ed with the income from the Zemindari and 
for some reason or other the debt resulting 
from the management of the trust property 
should be hold binding on the Zemindari 
estate, lb is very difficult to follow this argu- 
monb ; whatever blending there might liave 
been between the income of the impartible 
estate and that of the trust funds, tJjo decree' 
holder will only be able to proceed against 
such blended income and cannot possibly 
get any riglit to proceed against the impartible 
estate itself. 

T'he )5ub-Judge has also relied on certain 
cases where it was held that an impartible 
Zemindari in the bands ol the legal repicsen- 
tabive of tbe deceased former Zemindar siiould 
be treated as his assets for the purpose of 
realising the debts of that Zemindar, lie has 
quoted Zeimndar of Kalkasti v. Achigada (1), 
and jUepurii Kalappa v. Umade liajaha (2), 
as authorities in favour of his view, but he 
has not noticed that those authorities are no 
longer of any value after the passing of the 
Impartible Esbatos Act, which Is now conclusive 
on the question of the liability of an impartible 
estate as regards debts incurred by the pre- 
vious bolder of the estate. 

In these circumstances, we must set aside 
the order of the Sub- Judge and declare that 

(1) tiO M. d54 ; 17 M. L. J. 367. 

(2) 8 Ind. Cas. 3U2 ; 8 M, L. T. 287 J (1811) 1 

W* N. 
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the A schedule properties are not liable to be 
attached and that the attachment levied on 
schedule A properties should be set aside. 
The appellant will have his costs of this 
appeal, and, as regards costs in the lower 
Court, each party will bear his own costs as 
directed by the Sub-Judge. 

V. N. V. Appeal ooGepted. 

s. u 

ALLAHABAD HIGH COURT. 
FULL BENCH. 

Second Oiviii AppEAii Nos. 14:30 akd 1131 
OF 1922. 

December 11, 1923. 

Present ^/Ir. Justice Pigott, Mr. Justice 
Lindsay and Mr. Justice Sulaiman. 

M. MUVIAMMAD JAN —Plaintiff 
Appellant 
versus 

SHIAI\I LAIj and oihebs -^Defendants— 
Kespondents. 

Givil I*roce(ki,rc Code {Aci V of 1908), 0. XX, r. 14— 
Limitation Act {IX of 1908) a decree 

^Paywent of purchafie'Vtoncy, time tixed for — Court 
closed befors expiry of period'^ Paymeobt on re-opening 
of Court- 

Whoro a pre-emption decree directi^^ the payment of 
the purchase-money within a certain period,^ but 
the Court clot^e'^ for the vacation before the expiry of 
that period, a payment made on the day on which 
the Court re-opeus will amount to a compliance with 
the decree. 

Case-law discussed. 

Execution Second Appeal from the decree of 
the District Judge oi Badaun, dated the Slst 
of July 1922. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr, S. A, Saidar, for the Respondents, 

JUDGMENT. — The facts out of which 
the two appeals before us arise are stated in 
the referring order of the 22nd June 1923. In 
substance they amount to this : by an appel- 
late decree, the plaintiff in two pre-emp* 


tion oases was given one month from 
the 27th of September 1921 within which 
to deposit certain money, if he desired 
to obtain the benefit of the decrees in his 
favour. The Givil Courts closed for the vaca- 
tion in that year on the 30th of September 
and re-opened on the 1th of November. On 
that date the successful plaintiff made the 
deposit required by the decree. The Courts 
below have held that it was too late, more 
than thirty days having elapsed since the 27th 
of September 1921. There was authority of 
this Court for the view thus adopted. This 
is to be found in tlio case of liirday Naratn 
v. Alam Stngh (l). The attention of the Courts 
below was not drawn to the fact that, since 
the decision above referred to a Bench 
of this Court, in the case of BeoH Bam v. 
Hita Bam (2), had arrived at a different conclu- 
sion. The matter has been referred to a Full 
Bench in order that these conflicting decisions 
may ])e re-consiclerecl. The position is so 
far an unfortunate one that in Bcoti Barn's 
case (2), the attention of the Bench was 
not called to the decision in lltrday Narains 
case (1), while, on the other hand, the deci- 
sion in Beok Bams case (2) is founded upon 
an older decision of this Court which 
was not laid before the Bench which decided 
B%rday Narains xase (1). The older deci- 
sion in question is the case of Debi Dm Ba% v, 
Muhammad Ali (3). We now find, moreover, 
that another Bench of this Court, in the case 
of Bisheshar Naik v. Sa%d-'ud-d%n (1) had held 
a deposit made under circumstances precisely 
similar to those which we are now considering 
to have been made in time. The question for 
determination is whether the deposit made by 
the plaintiff Muhammad Jan was or was not 
within time under the terms of the decree. 
We have no desire to discuss any question as 
to the powers of the Court to extend that time; 
nor do we hold that the case falls within the 
provisions of section 10 of the General Clauses 
Act. As regards the decisions of this Court 
there is clearly a preponderance of authority 
in favour of the plaintiff -appellant. The 
current of authority is broken only by 
the decision in Birday Narains case (i). The 

(1) 48 lud. Gaa. 863; 41 A. A. 47^ ; 1C A. L. J. 892. 

(21 60 Ind. Caa. 894; 19 A. L J. 49. 

(3) 3 A. 850; A W. N. (1881) 100; 2 Ind. Dec. 
(N. S.) 673. 

(4) A. W. N. (1884) 217. 
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fact?! in that case were to this extent peculiar, 
that the deposit made by the plaintiff was not 
made actually on the first possible day after 
the reopening of the Courts, but one day later. 
It is true that a point was made in argument 
of the fact that, on the first available day, 
the Treasury where the deposit was required 
to be made was only open for one hour ; but 
we do not know how far this circumstance 
may have affected the decision of the llon’ble 
Judges. There are two cases of other High 
Courts which are, in our opinion, in point. In 
the case of Shooshi Bhushan Budro v. Oobind 
Ghandar Boy (6) the Calcutta High Court, 
relying upon certain English cases, made the 
following observations : — 

“ The broad principle there laid down is 
that, although the parties themselves 
cannot extend the time for doing an act 
in Court, yet if the delay is caused, not by 
any act of their own, but by some act of 
the Court itself, such as the fact of the 
Court being closed, they are entitled to 
do the act on the first opening day.*’ 

They go on to remark that this principle 
had boon affirmed in older cases of the same 
Court. 

The same principle was laid down by an- 
other Bench of the same Court in the case of 
Peary Mohan v, Ananda Gharan (6), in which 
again two older cases are referred to. We 
desire to refer also to the case of Sambaniva 
Ghari v. Bamasami Beddi (7). The signifi- 
cance of that case lies in the fact that the 
Hon’ble Judges repelled contentions based upon 
the statutory provisions of the Indian Limita- 
tion Act and of the General Clauses Act ; but 
nevertheless held that there is a generally re- 
cognized principle of law under which parties 
who are prevented from doing a thing in Court 
on a particular day, not by any act of their 
own, but by the Court itself, are entitled to do it 
at the first subsequent opportunity. It is quite 
true that this case, as well as Shooshi Bhmhan 
Budro's case (6), was laid before the Bench 
of this Court which decided Birday Narain^s 
case. (1) The learned Judges there remarked 
that these oases have nothing to do with 
question then being argued before the Court. 

(5) 18 0. 281; 9 Ind. Deo. (N. S.) 154. 

(6) 18 0. 631 at p. 634; 0 Ind. Deo. (N. S.) 421. 

(7) 22 M. 179 ; 8 M. L. J. 266 ; 8 Ind. Deo. (N, S.) 
271, 


Strictly speaking, this remark is correct, as 
the Hon’ble Judges wore then dealing with 
a pre-emption decree prescribing a certain 
period for the doing of a certain act ; but it 
does seem to us that the general principle 
affirmed in the Calcutta and Madras cases is 
applicable and is sound in law. In view of those 
considerations and, taking account of the fact 
that the general current of authority in this 
Court has been opposed to the decision in 
Birday Narain's ease {\)^ we think that that 
case should now l)o overruled and the law 
affirmed as settled by two previous decisions 
and one subsequent one. In our opinion the 
deposit tendered by Muhammad Jan, the plaint- 
iff, on tho 4th of November 1921 was in time 
under the terms of the decree and should have 
been accepted. We, therefore, allow these ap- 
peals, sot aside the order of the Court below 
and dismiss the application of the def^^ndants to 
have the decree of the 27tb of Boptombor 1921 
executed as a dooroo in their favour. Tho 
appellant will have his costs throughout. It 
will be for tho plaintiff Muhammad Jan to 
make such further application to tho Trial 
Court as he may bo advised, if he desires to 
obtain execution of tho decree in his favour. 

z. K. Appeals allowed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

First Civil Appeal No. 60 of 1923. 

February 7, 1924. 

Present, — Mr. Hallifax, A. J. 0. 

BALE MUHAMAD— Dependant- 
Appellant 

versus 

RAMRATAN TIW ART— Plaintiff 
-Respondent. 

Cotnract Act (IX of 1872) s. 2— Ndcetjpi—TVant of 
oonsideration^Agreement^Validity. 

A receipt merely evidence of a fact and not 
an agreement rectniring oouBideration to make it a 
valid contract. 
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Appeal a^ainsfe the decree in Civil Ruife No. 
53 of 1921 by the 2nd Rub-Judge, Baipur, 
dated 20tb April 1923. 

Rir B, K, Bose, Messrs V. Bose and P. N. 
Rudra, for the Appellant. 

Mr. M. Gupta, for the Bespondent. 

JUDGMENT . — Tt appars that a decree 
at least in respect of the alleged loans of 
Bs. 1,000 and Bs. 700 should have been 
granted to tlae plaintiff as soon as tl'o defend- 
ant put in liis ph^adings as h(3 admitted his 
liability in respect of thorn botli. Ho signed 
receipts for l)otb these sums of money and 
there seems to have been much discussion and 
argument over the question of the invalidity 
of those receipts “ for want of consideration”. 
A receipt is merely evidence of a fact. Tt is 
not an agreemiint requiring consideration to 
make it a valid contract. 

{Ajier discmsing the facts the learned A. J, 
(/. concluded as follows :— ] 

The appeal is dismissed and the defend- 
ant-appoUant will pay all tlie costs of both 
parties in this Court. It may he added that 
no reason has been stated in the judgment of 
the lower Court for not allowing the plaintiff 
the full amount be had to pay on account of 
the cloth to the seller of it who obtained a 
decree against him, nor can I imagine any 
reason. Jt is hard, if not impossiblo, to decide 
any case properly unless the issues are care- 
fully framed to cover only tho points oi differ- 
ence between tho parties and to cover each 
point once only. Half a dozen issues at the 
most would have done that here, but the 
learned Judge who decided tho case was not 
satislied with the thirteen framed by his pre- 
decessor but added ton more, 

(t. R. d. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1479 of 1923. 

December 11, 1923. 

Present : — Mr. Justice Sulaiman. 

Mahant (lUl’TA NAND BHABTHI— 

Dkfendant- - Appellant 

versus 

HABI SIJANKAB AND another - 
PLAINTI Eli’S —B espondknts. 

Appeal, second .^Ccnstnicti on of doottmeni, whether 
question of low or fact. 

H'ho question of the construction of documentary 
evidence, o.pa.rt fn m the construction of a document 
of title which is the foundation of a olaim, is one of 
fact and not of law and cannot be agitated in second 
appeal. 

Mathar Stngh v. Banhae Singh, SI Ind. Oas. f)5 ; 19 
A. L. J. Id9 ; 8 U. V. L. IL (A) 27, distinguished. 

The Midnapore Zcnwidart Co., Ltd. v. TJma 
Charan Mandah 74 Ind (-as. 482 , 21 A L. J. 
723,; (1928) A. I. II. (P. G.) 1R7 ; 4 1\ L. T. 027 ; 33 
J\l. L. T. 2‘.)1 ; (1923) 3\I. W'. N. 832 ; 4 M. L. J. 663 ; 
25 Bom. L. li. 1287 (V. G ), followed. 

Second appeal against the decree of the 
Subordinate Judge of Bulandshahr, dated the 
11th of August 1923. 

Mr. G. Agarwala, for tlie Appellant. 

JUDGMENT This second appeal arises 
out of a suit brought for possession of the site 
of a house ])y removal of the materials stand- 
ing thereon. The main question in the case 
was one of fact whether the plaintiffs were or 
were not the owners of the land. Both the 
Courts below have decreed the claim holding 
that the plaintiffs' title is fully established. 
The lower Appellate Court has found as fol- 
lows : ** From the voluminous documentary 
evidence referred to in the judgment of the 
lower Court it was conclusively proved that 
plaintifl* No. 1, who is respondent No. 1, was 
the purchaser of all the rights of the appellant 
in Sarai Goshain. a Mohalla in which the 
house in dispute was’ situated, and the, plaint- 
iff No. 2 was the auction-purchaser of the 
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rights of the other zemindar Tikam Bharti in 
this house and, therefore, neither the appellant 
nor the other zemindar had any right left in 
themselves in respect of the site or the materi- 
als/' It is contended on behalf of the defend- 
ant-appellant that the Court below has 
drawn wrong inference from the documentary 
evidence on the record. The Court of first 
instance had set forth the documentary 
evidence in detail and showed that tlie house 
in dispute was mentioned as item No. 17 in 
the sale certificate which was granted after 
an execution sale on the basis of a simple 
money decree in 1916. It also referred to a 
number of other documents showing that the 
entire title had passed to the plaintiffs and 
nothing had remained with the defendants. 
It is, however, contended on behalf of the 
appellant that, when a number of documents 
have to be construed, the question as to what 
proper inference can be drawn from them is 
one of law and not of fact and can, there- 
fore, be gone into in second appeal. Reliance 
is also placed on the case of Mathar Singh 
V. Banhaz Singh (1), and it is urged that 
in that case the learned Judges went into 
the whole of the evidence on the ground 
that the findings, which were apparently those 
of fact, were not based on evidence but upon 
evidence which had been misread or mis- 
understood. It may be possible to distinguish 
that case on the ground that the question of 
fact raised in that second appeal was one which 
had nowhere been put up as a plea in the writ- 
ten statement. That was a circumstance 
which very probably influenced the learned 
Judges in going through the evidence once 
again. However that may be, I am bound by 
the recent pronouncement of their Lord ships 
of the Privy Council in the case of The Mid- 
napur Zemindary Co., Ltd. v. Uma Char an 
Mandat (2) where it was laid down that, 

where documents admitted in evidence upon 
that question are really historical materials, 
and although they have to be construed, and 
if possible understood, they are not to be treat- 
ed as involving issues of law merely because 
they have to bo construed. It is not as though 
they were being construed as instruments of 

(1) 61 Ind. Oas. 65; 19 AXJ. 140; 3U.P.L.R. (A.) 27. 

(2) 74 Ind. Gas. 482 ; 21 A. L. J. 723 ; (1023) A. I, B. 
(P. 0.) 187 ; 4 P. L. T. 627 ; 33 M. L. T. 201 ; (1923) 
M. W. N. 832 ; 4 M. L. J. 663 ; 25 Bom. L. R. 1287 
(P.'O). 
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title, or were contracts or statutes, or other- 
wise the direct foundation of rights/’ It 
cannot be suggested that the sale certi- 
ficate referred to by the Court of first in- 
stance which expressly contains a recital 
that the house now in dispute was sold, 
has in any way been misconstrued. Tlie 
learned Vakil for the appellant also is not able 
to show which of the particular documents 
referred to by the first Court has been wrongly 
interpreted. The question really is not one of 
misinterpretation of any document or docu- 
ments of title but one of inference of fact from 
voluminous documentary evidence. I am, 
therefore, of opinion that the question, being 
one primarily of fact, cannot be challenged in 
second appeal. The appeal is without force 
and is hereby dismissed. 

z. K. Appeal diemmed. 


MADRAS HIGH COURT. 

Appeal against Order No. 261 op 1922. 
October 14, 1923. 

Present Mr. Justice Krishnan and Mr. 
Justice Waller. 

SAVANNA VBNKA ANARUNA VELLA. 
YAPPA CHETTIAR -Appellant 
versus 

M. R. M. RAMANATHAN CHETTIAR— 
Respondent. 

Provincial fnsolvenctf Act {V of 1920), 8$. 4, 80— 
Official Bcceivcrt power of^Sale by Official Receiver 
— Objections--^ Procedure. 

An Official Receiver has no power to make an order 
in a claim petition. It ia not a power which han been 
delegated to him under section 80 of the I'rovinoial 
Insolvency Act. 

If the claimant wants to prevent a sale of the pro- 
perty as belonging to the insolvent, he should apply 
to District Judge direct to take aotion under 
section 4 of the Act. 

Appeal against the order of the District 
Court of Bamnad, at Madura, dated the 28th 
November 1921, and made in 0, M, P. No, 832 
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of 192'), presented against the order of the 
Official Eeoeiver, dated the 2lBt November 
1920, and made in M. P. No. 126 of 1920 in 
I. R No. 9 of 1919. 

Messrs. B. Sitarama Rao and S. R, Muthu- 
gwamy Aiyar, for the Appellant. 

Messrs. M. PatanjaU Sastri and C. S, Rama 
Rao Sahib, for the Respondent. 

JUDGMENT. — This appeal is from an in- 
solvency proceeding before the District Judge 
of Madura. The Official Receiver seems to 
have made an attempt to sell certain proper- 
ties to which the appellant before us put for- 
ward a claim that such properties belonged to 
him and not to the insolvent and should not 
be sold. Those properties were included in 
a mortgage-decree obtained by the respondent 
against the insolvent. Strangely enough, the 
Official Receiver thought that he had power to 
dispose of the claim petition like that and, 
thinking that a pi'ima fade title had been made 
out by the claimant, he passed an order releas- 
ing the properties from sale, holding that the 
properties belonged to the claimant. On this 
the mortgagee decree-holder, conceiving that 
he was somehow or other aggrieved by the 
order, put in an appeal to the District Judge. 
The District Judge thereupon came to the con- 
clusion, and rightly in our opinion, that the 
secured creditor, the mortgagee decree-holder, 
was not in any way bound by any proceedings 
taken by the Official Receiver in the matter. 
But he thought, at the same time, that the effect 
of the order, if allowed to stand, would be to 
deprive the secured creditor of his right of sale 
which conclusion we are unable to follow. The 
secured creditor undoubtedly was not at all 
affected by the order of the Official Receiver. 

On that, the District Judge proceeded to 
allow the appeal petition before him and set 
aside the order of the Official Receiver with- 
out deciding whether the property actually 
belonged to the claimant or to the insolvent. 
The form of the order which was drawn up 
proceeded further and it declared that the 
claim petition put in by the claimant do stand 
dismissed. The effect of that order, if left 
standing, must necessarily be that the property 
should be treated as the insolvent’s and not 
as tlie claimant s, a position which the 
District Judge did not arrive at in bis judg- 
ment. 


We think that the whole of the proceeding 
is misconceived. In the first place, the Official 
Receiver had no power to make any order on 
a claim petition. It is not a power which 
has been delegated to him under section 80 of 
the Provincial Insolvency Act, V of 1920. If 
the claimant wanted to prevent the sale of 
the properties as belonging to the insolvent, 
he should have applied to the District Judge 
direct to take action under section 4 of the 
Act. He did not do so. That being so, we 
must set aside all the proceedings in the lower 
Court and leave the parties in Hiatus quo ants. 
The claimant, if he finds that the Official Receiv- 
er either at his own instance or at the in- 
stance of any creditor, proposes to sell the pro- 
perties which he claims to be his, may, if so 
advised, apply to the District Judge under sec- 
tion 4 of the Act for a proper order to be 
passed. 

We, therefore, allow the appeal and set 
aside all the proceedings in the lower Court 
and direct each party to bear his own costs. 

V. N. V. Appeal allowed, 

S. D 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 15 of 1920, 
November 16, 1923. 

Present : -Mr Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

Lala SARAB SUKH DAS AND OTHERS 
-Defendants — Appellants 
versus 

RAM PRASAD— Plaintiff— Respondent. 

Hindu Law-^ Joint faviily,^ Purchases made in 
names of w>cmbers — Presumption ^Purchase made by 
strangcr^WM ^Dedication, proof of ^Installation 
of idol or construction of temple, whether neemory^ 

Where there h a nucleus of joint family property 
and purchases are thereafter made in the names of 
different members of the family, then, in the absence 
of evidence to show that the purchases are made by 
the members out of ttmir separate funds, they must 
be treated as joint family propejrty. 
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A purchase made in the name oi a stranger* how- 
ever, is primajacie a purchase made by him for his 
own use. 

Under the Hindu Law the actual installation of 
idols or the construction of a temple U not absolutely 
necessary for validaoing a deed of wakf made for such 
a purpose, [p. 1021, col 2.] 

Qhatarbhuj v* ChatarjiU 8 Ind. Cas, 832 ; 33 All. 
253 ; 8 A. L. J. 91 ; Bupati Nath v. Bam LaU 8 Ind. 
Gas. 642; 37 Cal. 128; 10 0. L. J. 355 ; 14 G. W. N. 18, 
relied on. 

^ The name given to a deity is only a sacred conven- 
tion. The deity is supposed or believed to exist from 
eternity. The idol ia virtually treated as a visible 
symbol of the deity in whose favour the dedication is 
made or by whom the purchase is to be effected ; and 
the mere fact that the installation takes place after- 
wards does not affect the validity of the dedication or 
of the purpose for which the purchase is made, 
[p. 1022, col. 1.1 

A certain village was purchased in the name of an 
idol and the income iderived from the village was used 
for the purposes of worship of the idol and other 
charitable purposes. Idols bearing the name men- 
tioned in the sale-deed were also purchased, but there 
was no formal installation of the idols and no temple 
was built for them ; 

^ llcldt that there was a sufficient dedication of the 
village to the idol and the village had become wakf 
property. 

First appeal against the decree oi the Addi- 
tional Subordinate .Judge of Moradabad, dated 
the Slst November 1919, 

Dr. S. N, Sen and Mr. Panna Lai, for the 
Appellants. 

Messrs. N» P, Asthana and Badri Narain, 
for the Easpondents. 

JUDGMENT . — ^The suit which has given 
rise to this appeal was instituted by the plaint- 
iff-respondent for the partition of a one-third 
share of certain property, comprising landed 
property, houses and moveables. The parties 
are descended from one Sewa Earn, who died 
about 40 or 45 years ago, leaving two sons, 
Bhagwan Das and Gobardhan Das. The 
plaintiff is the grandson of Bhagwan Das. His 
father, Dharam Das, died in 1904, while Bbag- 
wan Das was alive. One of tlie defendants 
was Gobardhan Das who died during the 
pepdency of the suit. The other defendants 
were the descendants of Bhagwan Das. 

The ffrst question for consideration in this 
appeal is, whether the property in dispute was 
ioint family property, and whether there bad 


been any partibion in the family at or about 
the time alleged by the defendants. 

The allegation of the plaintiff was that the 
property in dispute was joint family property 
and that the defendants were refusing to make 
a partition. The defendants pleaded that the 
villages, Ram Dandi and Glier No. 5 mentioned 
in the schedule attached to the plaint, wore 
waqf property, endowed for the purpose of a 
temple to be consbruoted in the latter and that, 
excepting house No 10, the rest of the prop- 
erty was their separate property. They 
further pleaded that Bhagwan Das had 
separated from Gobardhan Das about 40 years 
ago and that Dharam Das, the father of the 
plaintiff, bad similarly separated from his 
lather, Bhagwan Das, about 20 years later. 

The Court below found that the family lived 
jointly till about 4 or 6 years before the 
institution of the suit, that there had been 
no partition, and that the entire property in 
dispute excepting the moveables, the existence 
of which was not proved, was property 
divisible between the parties. 

The evidence produced by the defendants on 
the latter point is, as the learned Subordinate 
Judge points out, very unsatisfactory. On the 
other hand, several respectable witnesses have 
been examined on behalf of the plaintiff to 
prove that the family was joint. One of them, 
Mohan Lai, is an Honorary Magistrate who 
pays Es. 2,000 as revenue and Rs. 1,800 as in- 
come-tax. He states that Bhagwan Das and his 
sons formed a joint family and had a joint busi- 
ness and ho supports his statement by pro- 
ducing the entries in his account books which 
go to show that there were money dealings 
between him and the firm styled Bhagwan Das- 
Gobardhan Das which belonged to the parties. 
He also states that at times Bam Prasad, the 
plaintiff, and Makhan Lai and others used to 
come to get money from the firm and to re-pay 
the same. He further states that to his know- 
ledge there was never a partition in the family 
and tliat when the sister of the plaintiff was 
married, the entire arrangement in connection 
with tlio marriage was made and the expendi- 
ture connected therewith met by Gobardhan 
Das and the other members of the family. 

Another witness, Tika Bam/* who pays 
Es. 26 as income-tax states that Bhagwan 
Das and Gobardhan Das were joint, that the 
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plaintiff Bam Prasad used to get exponses from 
the family shop, which was managed by 
Gobardhan Das and that some of the defend' 
ants and their sons used to work in that shop. 

Another witness, Ramil Mai, a physician, 
similarly deposes that Bhagwan Das and 
Gobardhan Das formed a joint Hindu family 
and that whenever he went on a professional 
visit, Gobardhan Das and Sarah Bukh Das 
paid his fee for his attendance. 

The statements of these witnesses are cor- 
roborated by certain documentary evidence 
produced in the case. There is, for instance, 
a copy of a plaint in a suit filed by Gobardhan 
Das in 1907 for the recovery of money due by 
certain debtors of the firm. After the institu- 
tion of that suit an application was made by 
Bhagwan Das and his two sons, who wore 
then alive, and by the present plaintiff under 
the guardianship of Bhagwan Das, stating that 
they wore living jointly with Gobardhan Das 
and that they should be added as co-plaintid s. 
This application was allowed, and Bliagwan 
Das and his sons, Daulat Ram and Barab Bukh 
Das, and his grandson, the present plaintiff, 
were brought on the record. This could not 
evidently have been done without the consent 
of the then plaintiff Gobardhan Das, Again, 
in 1916 the sister of the plaintiff was married 
and an application was made by Gobardhan 
Das for permission to take a procession 
through the streets and for the use of 
fire-works in connection therewith. In that 
application he described the sister of the 
plaintiff as " his daughter.” It is not possible 
to attach much significance to the use of the 
words his daughter ” in that petition, but 
from the fact that the application was made 
by Gobardhan Das, there is reason to think 
that he was taking an active and leading part 
in the affair, or, in other words, such a part as 
would ordinarily be taken by the head or 
manager of a family in connection with the 
celebration of a marriage in it. Further, an 
extract from the Income-tax Register for 1916- 
1917 has been produced, showing that the 
present plaintiff and Sarah Sukh Das, Daulat 
Ram and Gobardhan Das were jointly assess- 
ed to income-tax with reference to the income 
derived from the Sugar-cane Press and houses 
held by the family. 

There is also the evidence of Mohan Lai 
showing that the firm of Bhagwan Das, Go* 


bardhan Das used to take monies from time to 
time from him. 

There is, further, on the record a decree 
which was jointly obtained by Gobardhan 
Das, Barab Sukh Das and Daulat Ram against 
a certain debtor in 1916, The plaintiff was 
not a party to that decree ; but from the fact 
that the other members of the family were 
co-plaintiffs with Gobardhan Das there can be 
no room for doubt that the entire family con- 
tinued to work jointly till at least 1916. 

On behalf of the defendants reliance has been 
placed on a written statement filed by Sarah 
Sukh Das and others in 1919 in which they 
stated that Bhagwan Das and Gobardhan Das 
were proprietors of the firm styled Bhagwan 
Das and that they had no concern with the 
firm. But the object of their disclaiming any 
connection with that firm obviously was to 
disavow any responsibility for any liability 
incurred by the firm and much weight cannot, 
therefore, be attached to that statement. In 
connection with the same suit Gobardhan Das 
was examined and in the statement which 
he then made he said that Bhagwan Das 
was his sharik and brother. That statement 
is inconclusive and does not necessarily sup- 
poit the defence. On a consideration of the 
entire evidence we are of opinion that the 
Court below has come to a right conclusion in 
holding that the plaintiff was living jointly 
with the other members of the family includ- 
ing Gobfiyrdhan Das. In fact, the father of 
the plaintiff had died, while the plaintiff was 
still a minor. He was brought up by bis 
grandfather. The family carried on a joint 
business in which he took some part in getting 
money from and making payments to other 
firms ; and the statement of the defendants 
that a partition bad taken place ; that Dharam 
Das had separated 20 years ago from his 
father, and that Bhagwan Das had separated 
from Gobardhan Das, cannot bo trusted. 

As regards the property in dispute, some of 
the purcliases were made in the name of one 
member of the family and otliers in the name 
of another member of the family, but, as the 
family was joint at the time the purchases 
wore made, the presumption is, that they 
were made with joint family funds. No relia- 
ble evidence has been adduced on behalf of 
the defendants to establish that the purchases 
made in the names of the different members 
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of the family were made out of their separate 
earnings; and in the absence of any ovidencoi 
the entire property so purchased must be treat- 
ed as joint family property. 

The case of the village Ram Dandi, however, 
stands on a different footing It was purchased 
on the 30tb June 1906 in the name of nri 
Laohmi Narainji, an idol said to have been in- 
stalled in a temple situated in one of the 
houses at Ohandausi. The purchase was made 
for a sum of Rs. 5,000 and the greater portion 
of the consideration was applied to the pay- 
ment of a debt due to Sarah Sukh Das and 
of certain other debts due to certain other 
persons by vendor. There is no evidence to 
show when the debts wore paid ; but as the 
sale-deed stands in favour of, and in the name 
of Sri Thakurji, known as Sri Laohmi Narainji 
Maharaj, the presumption that any purchase 
made in the name of any member of the joint 
family would be deemed to have been made 
with joint family funds, would not be applicable. 
A purchase made in the name of a stranger is 
primcb fcLcie a purchase made by him for his own 
use. There is evidence to show that in 1895 
three idols had been obtained through an official 
attached to the Eangajl temple of Brindaban 
and that the expenses of the purchase of those 
idols were met by the firm of Bhagwan Das- 
Gobardhan Das. The idols were made of cop- 
per and weighed two maunds sixteen seers. 
They were, according to the evidence of Mohan 
Lai, placed in a certain shop, from which they 
were removed about 18 or 19 years ago to 
house No. 3, where they still exist. The in- 
tention of the family evidently was to build a 
separate temple for the installation of those 
idols but DO temple appears to have been 
built for the purpose. During the pendency 
of the suit Gobardhan Das executed a tamlik- 
nOttifha by which he disposed of the greater 
portion of his property in favour of Barab 
Sukh Das, and a deed of waqf^ by which ho 
dedicated one-fourth of the house, entered as 
No. 5 in the plaint, and a one-fourth share of 
the income of the village Kulaha ; the former 
for the construction of the temple there and 
the latter for the expenses of its upkeep. In 
the deed of wchqfhQ stated that an oral dedica- 
tion bad already been made of the gher pre- 
viously by him and his brother Bhagwan Das. 
But no evidence has been produced in support 
pf that statement* The effect of the present 


suit was to create a separation in the family 
and thereby to give power to Gobardhan Das 
to dispose of his share in tbo family property 
in any way he thought proper. The waqf 
cannot, therefore, operate except as regards 
his share ot gher No. 5 and of the village 
Kulaha. As regards the village Ram Dandi 
the defendants have produced certain account- 
books, beginning from the 26th September 
1906 and ending with the 8th August 1918, 
wherein tbo income of the village and the 
expenses incurred in connection with the tem- 
ple are detailed. The account-books purport 
to bo in tbe handwriting of Sarah Sukh, who 
was nob produced ; bub the evidence of Mohan 
Lai proves that they wore maintained in the 
ordinary course of business by*, Sarah Sukh 
who was in charge of the endowed property. 
The account-books show that the entire 
income derived from the village Ram Dandi 
was applied bo the maintenonce of the worship 
of the idols installed in the house and charit- 
able relief. They furblier go to show that the 
village, Ram Dandi, had all along been treat- 
ed as waqf property and that neither Bhag- 
wan Das nor any of his descendants even 
objected to the use of the income for the pur- 
poses aforesaid. If the village Bam Dandi had 
had been joint family property, it is obvious 
that the income derived from that village 
would have been brought into the family hotch- 
pot and used for family purposes. That was not, 
however, the case. That village must, there- 
fore, be treated as a loaqf property purchased 
for the benefit of Sri Luohmi Narainji Maharaj, 
that is, the deity who was to be subsequently 
installed in a temple to be constructed for his 
use. 

It is contended on behalf of the plaintiff 
that there could be no valid and effective waqf 
because no temple was actually built and no 
idols were set up. But, as has already been 
pointed out, the family had obtained idols 
to be set up bearing tbe name borne in the 
sale-deed, aud‘ tbe income which was derived 
from the village purchased in his name was 
used for the purposes of worship and other 
charitable purposes. In fact, the actual 
installation of idols or the construction 
of a temple is not absolutely necessary 
for validating a deed of wnqf made for such 
a purpose. In Ghatarbhuj v, Ohatarjit (i) 

(1) e Ind. Ca<!. 253 ; 8 A. L. J. U. 
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where by a deed of gift certain semindari 
property was expressed to be given to an idol, 
which wasnot at the time of execution in exist- 
ence, and possession of the property was made 
over to a certain person as pujnri, it was held 
that the deed was valid and created a trust in 
favour of the idol. In Bhupati Nath v. Itam 
Lai (2) it was similarly held that the principle 
of Hindu law which invalidates a gift other 
than to a sentient being capable of accepting 
it, does not apply to a bequest to trustees for 
the establishment of an image and the worship 
of a Hindu deity after the testator s death, 
nor does it make such a bequest void The 
name given to a deity is only a sacred conven* 
tion. The deity is supposed or believed to exist 
from eternity^ The idol is virtually treated 
as a visible symbol of the deity in whose fa- 
vour the dedication is made or by whom the 
purchase is to bo effected ; and the mere 
fact that tlie installation takes place after- 
wards, does not affect the validity of the dedi- 
cation or of the purpose for which the pur- 
chase is made. 

It only remains to consider how far the pro- 
perties entered in the deed of waqf executed 
by Gobardhan Das on the 18th September 
1918 were partible. Both the gher and 
the village Kulaha must be treated as joint 
family property because they wore purchased 
in the name of some member of the family or 
another when the family was joint. The 
family puchased an old ancestral house and 
carried on certain sugar-cane pressing business. 
It possessed the nucleus round which the 
acquisitions could grow ; and in the absence of 
any evidence to show that these purchases were 
made by any member or members of the 
family out of separate funds, they must necos- 
sarily be treated as joint family property. 
But the effect of the institution of the present 
suit for partition was to create a separation 
between Bam Prasad and the other members 
of the family, and Gobardhan Das had, there- 
fore, a right under the Hindu Law. to dispose 
of his share of the property. The loaqf is, 
therefore, valid so far as his half share of the 
said property is concerned. 

In the plaint originally filed, the plaintiff' 
had claimed a one-sixth share, but on the 
death of Gobardhan Das, ho amendod the plaint 

(2) 3 Ind. Cas. 04^ ; 37 C. 128 ; 10 C. L. J. 356 ; 

UC. W. N. 18. 


and claimed to own a one- third share in tho 
entire property. The Court below has rightly 
awarded a one sixth sliare to him. The claim 
of the plaintiff* ought, therefore, to be allowed 
in respect of the said ono-sixth share except in 
regard to the village Bam Dandi and a half 
share of tho village Kulaha and gher No. 5 
comprised in the waqf of the 18th September 
1918. 

The appeal is allowed in so far that the decree 
for partition granted by the Court lielow will 
be confined to the property other than the vil- 
lage Bam Dandi and a lialf share of gher No. 5 
and of the village Kulaha mentioned in the 
deed aforesaid. It will be open to the defen- 
dants when a partition is effected to remove 
the idols lying in house No. 3 to such 
place as may he constructed for their reception 
either in that portion of (jher No. 5 which may 
bo allotted to them or in such other place as 
they think proper. Subject to these reserva- 
tions, the decree of the Court below will be 
confirmed. The plaintiff’ shall get filfiths of his 
costs and tho defendants l|6th of thoir costs 
throughout. 

Z. K. Appeal allowed in part. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 867 of 1922. 

December 3, 1923. 

Present ; — Mr. .lustioe Kanhaiya Lai 

SHAIKH MUDI -Defendant— Appellant 
versus 

MOHI B ALI— Plaintiff— Bespondent* 

JUoi/giuijfL— Ooc'Ujpancj/ tenancy^ joint — Mortgage lyy 
homo co-ft nautt — Co-tenani, whether can repudiate eu^ 
tire liiorigaije 

A luurigiigor in entoppsd from denying the validity 
of the mortgage after having received the considera- 
tion thereof from the mortgagee. 

Similarly, a joint occupancy tenant who desires to 
repudiate a mortgage of the tenancy made by his oo- 
tenants, can get back pohses.-,ion of hia own share in 
the tenancy, but ho cannot repudiate the entire mort- 
gage made by his oo-tenanta and get back possesaion 
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of their share*** without paying to the mortgagee the 
money roali^sed from him by his co-tenants ► 

Btkhorafi Upadhya v. Tfitanigir^ 12 Tnd. Oas, 112 ; 33 
All. 779 ; 8 A. L. J. 931 ; Bamzan v. Bhukhal Rai, 47 
Ind, Caa. 852 ; 16 A. L. J. 747, referred to. 

Second appeal against the dooroo of tlio let 
Additional Judge of Gorakhpur, dated the 17th 
Mai:oh 1922. 

Mr. Ilamid Homn, for the Appellant. 

The Respondent was not represented. 

JUDGMENT. —The question for con- 
sideration in this appeal is whether in the case 
of a joint, ocoupanoy holding belonging to four 
brothers and mortgaged by some of them with 
possession in favour of another person, one of 
the brothers, who was not a party to the 
mortgage, oan get back possession of the entire 
holding without paying the mortgage-money 
on the ground that such a mortgage was 
invalid. The Court of first instance gave a 
decree for joint possession with the mortgagees; 
but the lower Appellate Court decreed the 
entire suit. IxiSoLhoYMUpctdliyci v. Uttaingir (1), 
it was hold that a mortgagor of an occupancy 
bolding, who bad put the mortgagee in posses- 
sion, could not recover back possession upon 
the ground merely that the mortgage was 
void’ under the provisions of the N.-W. P. Ten- 
ancy Act (II of 1901) without repaying to the 
mortgagee the money whicii he had received 
from him. Xti IlfiiTisfiii y , IBhuJcho^l Ttfii (2), it 
was similarly held that though a usufructuary 
mortgage of an occupancy-holding was void 
under section 20 of the N.-W. P. Tenancy Act, 
the mortgagor could got back possession on his 
paying the mortgage-money. ^ A mortgagor is 
estopped from denying the validity of the 
mortgage after having received the ^considera- 
tion thereof from the mortgagee. Similarly a 
joint occupancy-tenant who wants to repudiate 
a mortgage made by his oo-tonant can get back 
possession of his share, but cannot repudiate 
the mortgage made by his co-sharers without 
paying the mortgage-money realised by the 
latter by virtue of the mortgage from the 
mortgagee. To allow him to do so would in 
effect amount indirectly to allowing his oo- 
sharor to resile from the mortgage and getting 
back possession without re-paying the money 

(1) 12 Ind. Oa';. 112 ; 33 A. 770 ; 8 A. L. J. 931. 

(2) 47 lad, 0a9. 852 ; 16 A. L. J. 747. 


taken by him from the mortgagee under the 
cloak of the plaintiff’s joint right. The appeal 
is, therefore, allowed with costs bore and in the 
lower Appellate Court and the decree of the 
lower Appellate Court amended in so far that 
the plaintiff will not be able to gt^t possession 
of the three-fourths share of the mortgagors 
without tlio T^ayment by him or the defend- 
ants Nos. 1 to 4: of the mortgage money due 
to the defendants Nos. 6 to 6. In other res- 
pects the decree of the lower Appellate Court 
will stand confirmed. 

z, K. Decree modified. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 637 op 1922. 

December 4, 1923. 

Present : — Mr. Justice Stuart and 
Mr. Justice Mukerji. 

DILDAE— Defendant — Appellant 
versus 

SHUKRULLAH and others— 
Plaintipf3-“Respondents, 

Mortgage-^Bedcviption-^Morigagec failing io deliver 
posBCssion of entire mortgaged property^ Mesne profits^ 
liability to pay- 

On redemption a mortgagee is bound to hand over 
to the mortgagor the property of which he got poAses- 
sion in the capacity^ of mortgagee and in no other 
capacity. If he claim*! to have become a co-sharer in 
the property during the pendency of the mortgage, the 
proiKjr procedure i*? for him to hand over to the mort- 
gagor the whole quantity of the land'i of which he 
obtained poaBe=isioii aa mortgagee and then to settle 
with the mortgagor a*i to which portion should be 
handed back to him as repro^onting his share. 

If the mortgagee fails to deliver possession of the 
lands of which be obtained possession in the o.i.pacity 
of mortgagee he will bo liable to pay raesno profits 
to the mortgagor. 

Sarbjit B%ngh v. Baj Kumar^ 63 Ind. Oa.s, 806; 
19 A. L. J. 783; 3 U. V, L. R. (A.) U6; 44 A 5; (1922) 
A. I. B. (A.) 162, distinguished. 

Second appeal against the decree' of the 
District Judge of Gorakhpur, dated the 6tb of 
February 1922, 

Mr. Haribans Sahait for the Appellant. 
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Mr. S, A. Ilaidar^ for the Bespondents. 

Judgment — The facts which h«,7e given 
rise bo this second appeal are these : The 
appellant and some others, on whose behalf 
tlio appellant has appealed, obtained two 
mortgages of certain shares in a paid of 
4 annas. Subsequently, it is not clear whe- 
ther after the redemption of the mortgages 
or before the rodompfcion, the mortgagees 
purchased a small share (6 p.) out of the 
patti. The mortgages were redeemed. After 
the mortgage the appellants obtained poss- 
ession over certain plots of land. Presum- 
ably this possession was obtained as mort- 
gagees and on behalf of the mortgagors. The 
dispute arose when the mortgage was redeem- 
ed, Tho mortgagees refused to give ap the 
lands over which they were in possession as 
mortgagees. Their contention was that they 
had become co-sharors in the lands and they 
were entitled to keep possession as oo-sharers. 

Tho Courts below gave a decree for joint 
possession to the plaintiffs and also a decree 
for mesne profits, Tho plaintiffs have not 
appealed. Tho oontentioas of the appellant 
are (1) that there should have been no decree 
for joint possessiou, and (2) that there should 
have been no decree for mesne profits. 

On the first point it seems to us clear that 
the mortgagees were bound to hand over the 
lands of which they got possession, in the 
capacity of mortgagees, and in no other capa- 
city. Wben the share was redeemed the whole 
quantity of land should have been handed 
back to the mortgagors. After that act had 
been performed it was for the parties to settle 
between themselves, if possible, what lands 
out of these should be handed back to the 
mortgagees as representing a fair share of 
theirs. The mortgagees were not at all en- 
titled to keep possession simply because they 
had become oo-sharers in the patti. In this 
view the possession of the morfegagees over the 
lands which they have got in the capacity of 
mortgagees was unlawful. The decree for 
joint possession was, therefore, a very proper 
one. 

On the second point the learned Counsel 
for the appellant has cited to us the case 
of Sarbjit Singh v, Baj Kumar Boy (1). In 

(1) 63 lad, Om. 806; 19 A. L. J. 783; 3 U. P. L, R. 
(A.) 146; U A. 5; (192^2) A. I. B. (A.) 162. 


our opinion that case is quite distinguishable. 
It was a case in which certain admittedly joint 
lands wore held by tenants and after the 
tenants left one of the co-sharers took posses- 
sion of those lands. The defendants in the 
case were entitled to take possession of those 
lands as oo-sharers in tho village. In the 
present case, as we have already said, the 
mortgagees wore bound to hand over* the 
entire quauity of land they had taken posses- 
sion of as mortgagees. In our opinion, the 
Courts below might have given a decree for 
possession and not only a decree for joint poss- 
ession. The decree for mesne profits, there- 
fore, was perfectly correct. 

The appeal fails and is dismissed with coats 
which will include in this Court fees on the 
higlier scale. 

z. K. Appeal dimmed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 677 of 1922. 

December 5, 1923. 

Present Mr. Justice Stuart and 
Mr. Justice Mukerji. 

GANB3HI LAL-Plaintipp 
-—Appellant 
versus 

Bahu NOBIN OHANDBA BOSE 
AND OTHERS —DEPENDANTS— BESPONDBNTS. 

Muhammadan Law^^Minor— Guardian de facto, 
alienation by^ of 7iiinor*8 properly, validity of, 

A guardian of a Muhammadan minor, who is not a 
guardian under the law, U a pure and simple outsider 
ot faztilit and cannot bind the property of the minor 
by any act of his, whether there be any necessity or 
benefit to the minor or not. 

Imambandi v. Mutsadif 47 Ind. Oas. 513; 45 0. 878; 
35 M. L. J. 422; 16 A. L J. 800: 24 M. L. T. 380; 28 
0. L. J. 409; 23 0. W. N. 60; 5 V. L. W. 276; 23 Bom. 
L. R. 1022; (1919) M. W. K. 91; 9 L. W. 618; 45 L A. 
73 (P. 0.), followed. 

Second appeal against the decree of the 
Additional District Judge of Oawnpore, dated 
the 6th March 1922, 

Dr. K. N. Katjtv, for the Appellant. 

Mr. S. 0, Da$t for the Bespondents, 
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JUDGMENT — Tlie properiiy olaimcd by 
the plaintiff-appellant is 6!6ths of a certain 
property once owned by one Musammai 
Chanda. She mortgaged the whole of it 
in 1914 and died a year later. She left her 
surviving two heirs her mother Mt. Nasiban 
and her son Siddiq. The son was a minor. The 
mother sold the entire property in 1916 to the 
respondent No. 1 in this appeal for a sum of 
Rs. 600. She received in cash a sum of Rs. 100 
and left with the transferee the sum of Rs. 400 
for the purpose of payment of the mortgage 
which had been executed by Chanda 
in 1914. Siddiq attained majority sometime 
in 1919 and in 1921 sold the property to the 
appellant, The appellant brought the suit out 
of which this appeal has arisen for recovery 
of 5|6ths of the property being the share of 
Siddiq in it. 

The Court of first instance held that the 
appellant was entitled to recover the 6|6ths of 
the property but subject to payment of 6|6ths 
of the sum of Rs. 400 that went to pay off the 
mortgage created by ML Chanda. 

The learned Additional District Judge revers- 
ed the decree and dismissed the suit in toto. 
lie held that the suit was barred by time. 
He also recorded a finding to the effect that, 
in any case, the appellant could not succeed 
without paying 5l6ths of a sum Rs. 900, and 
not of a sum of Rs. 400 only. 

Two points have been urged before us in 
this appeal. First, it has been contended that 
the act of the mother Nasiban could not bind 
the son Siddiq at all. It is urged that it is im- 
material whether there was any necessity for 
the sale or not. The second point that had 
been urged is that the suit was not time- 
barred. Taking the second point first. It 
appears that the sale having been made 
in 1915 the suit was amply wibliin time for 
the ejectment of the purchaser. 

To take up the first. The point raised is 
really concluded by the judgment of the 
Privy Council in Imamhandi v. Mutnaddi (l). 
As we read the judgment, hheir Lordships have 
authoritatively laid it down that a guardian of 
a Muhammedan minor who is not a guardian 
under the law is a pure and simple out-sider, 
or famli as he has been described, and he 
cannot bind the property of the minor by any 
act of his whether there be any necessity or 
benefit to the minor. In view of this Privy 


Council case it is not necessary to go into any 
of the rulings of this Court in which it may 
have been held that a de facto guardian of a 
Muhammedan minor could bind bis property 
by a bransaotion by which the minor has been 
benefited. 

A third question arises in this case. It 
appears that there was a decree against 
Ml Chanda and several other persons for 
tho salo of certain properties. It has been 
found as a fact by the Court below that tho 
property now in question was one of the pro- 
perties dealt with by the decree. We have 
not gob any copy of tho decree on tho record. 
It appears from the judgment that, besides the 
property in question in this appeal, there wore 
other properties involved. It is clear that 
the whole of the liability for the decretal 
amount cannot be laid on tlie property in ques- 
tion. At any rate, the respondent No. 1 was 
bound to contribute to the extent of his own 
liability. The Court below, therefore, was not 
justified in holding as a matter of law that the 
appellant was hound to pay 6|6bhB of the sum 
of Rs. 900. The Court of first instance allowed 
5|6bhs of Rs. 400 or a sum of Rs, 333-5-4. 
This decree the appellant accepts. 

The result is that we allow the appeal, set 
aside the decree of the lower Appellate Court, 
and restore the decree of tho Court of first 
instance with costs which will include fees on 
the higher scale. 

Stuart, J. —In view of the fact that the 
plaintiff agrees to pay Rs. 333-5-4 to Babu 
NobimChandra Bose the question does notarise 
whether if he had insisted ho would not have 
been able to escape all liability. I note that we 
are allowing tho amount without expressing 
any opinion as to whether he is liable to pay 
under the law. Wo are allowing it because 
he agrees to pay it. 

I concur in allowing the appeal with costs 
including fees on the higher scale. 

z. K, Appeal allowed. 



1026 


INDIAN OASES 


[1924 


NARAINDAS V. KUNJILAL 

NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Revision No. 165 op 1923, 
February 2, 1924. 

Present Mr, Kotval, A. J. C. 

NARAINDAS and SHBODAS— Plaintiffs 
—Applicants 
versus, 

KUNJILAL AND another— Defendants 
— non-Applicants. 

Contract Act {IX oi 1S72) s. 107^ Be-sale ^Notice, 
burden of proof, ^General rule of law, applicability 
whether limited. 

The giving o! notice ie a condition peecedent to the 
lawful exercise of the power of re-sale given by sec- 
tion 107 of the Contract Act and it is foe the person 
exercising the power under the section to plead and 
prove that the notice was given and the condition 
precedent fulfilled. It is not enough to say that the 
purchaser has aufiered no loss on account of the 
re<sale, inasmuch as where the legislature enacts 
a general rule its operation cannot be governed by 
such considerations as whether looking to the reasons 
which led the legislature to enact it* it is necessary 
to apply the rule or not in particular oases. The rule 
is expressed in unambiguous language and applied 
in every case where the facts to which it is intended 
to apply exist. 

Application for revision of the order of the 
Small Cause Court, Jubbulpore, dated the 6th 
April 1923. 

Mr. N, G. Rose, B. B., for the Applicants. 

Mr. A. KharOt for the non- Applicant. 

ORDER. — Although a case somewhat 
different from that in the plaint was put 
forward in the pleadings the application in 
this Court is argued on the bases of the claim 
as set forth in the plaint and ground 3 is not 
pressed. 

It is admitted that the plaintiffs re-sold 
the goods in exercise of the power given by 
section 107, Contract Act, but it is pleaded 
that the fact that no notice to the defend- 
ants is proved is due to the defendants not 
having pleaded want of such notice. But as 
the giving of a notice was a condition precedent 
to the lawful exercise of the power it was 
for the plaintiffs to plead and prove that the 
notice had been given and the condition prece- 
dent fulfilled. The plaintiffs are, therefore. 


not entitled to a remand for the purpose of 
proving the notice. 

It is next urged that, although the rule 
under section 107 requires notice, the absence 
of a notice does not affect the plaintiffs' 
claim. It is said that the object of the rule 
in requiring notice is that no unnecessary 
loss may be caused to tlie puohaser and that 
he may have an opportunity of taking the 
goods and paying up or of purchasing them 
at the re-sale, In the present case it is said 
there is no question of loss to the purchaser 
as it is not alleged that the rate at which the 
goods were re-sold was not a fair rate. Where 
the Legislature enacts a general rule its 
operation cannot be governed by such con- 
siderations as whether looking to the reasons 
which led the Legislature to enact it, it is 
necessary to apply the rule or not in particular 
cases. If it be held that a rule need not be 
applied if the mischief it sought to prevent is 
not likely to happen in a particular case, the 
applicability of the rule would depend upon 
the result of a preliminary investigation as 
to the likelihood of the mischief. Where 
the rule is expressed in unambiguous langu- 
age it must be applied in every case where 
the facts which it is intended to apply exist. 
The application fails and is dismissed with 
costs. 

s. D. Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 612 of 1922. 

December 10, 1923. 

Present : — Mr. Justice Mukerji. 

BIJAI BAHADUR— Plaintiff- 
Appellant 
versus 

PARME3HWARI RAM and others— 
Defendants— Respondents. 

Civil Procedure Code {Act V of 1908), 0. XLlf r. 1*- 
Decrees^ twot in 07i6 mii^Appeah single^ whether com- 
petent--Agra Tenancy Act {II of 1901), «. 79, applio- 
ability of^Umitatim Act {IX of 1908), BeK /, 
Arts, 144, liS.^Mortgage paid off by’ Htanger^Suit to 
recover mortgaged property-^ lAmiiatim* 
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Where separate appeals preferred by two sets of 
defendants were aooepted, and the plaintid filed only 
one second appeal against the appellate decree but 
impleaded both sots of defendants as respondents to 
the appeal ; 

Heldt that the second appeal was maintainable and 
that the failure to prefer two separate appeals was 
only a technical defect which could be overlooked, 
especially in view of the fact that both sets of defen* 
dants had been impleaded as respondents. 

Gansham Singh v, Bhola Singh, 74 lud. Cas. 411 ; 
21 A. L. J. 465; (1D23) A. I. B. (A.) 490 ; 15 A. 606, 
referred to. 

Section 79 of the Agra Tenancy Act applies only to 
a case where there is more or less forcible ejectment, 
it does apply when there is an ejectment by mutual 
consent. A suit by the heirs of a mortgagor to re- 
cover the mortgaged property from a stranger who has 
paid oS the mortgagee is governed by Article 144 and 
not by Article 148 of Schedule I to the Limitation 
Act. 

Second appeal from the decree of the Dis- 
trict Judge of Ghazipur, dated the 31st of 
January 1923. 

Dr. M. L. Agartoala, for the Appellant. 

Messrs. Mangal Prasad Bhargava, U. S. 
Bajpai and S. K. Dar, for the Bespondents. 

JUDGMENT. — In this appeal Mr. Bajpai 
baa taken a preliminary objection, namely, that 
the appeal is not maintainable. The point 
raised is rather difficult. 1 have, however, 
given it my best consideration. 

The facts are these : The appellant’s prede- 
cessor-in-title brought the suit out of which 
this appeal has arisen. It was a suit for 
redemption to which eleven persons were 
made parties. It was distinctly stated in 
the plaint that the suit was really direct- 
ed against defendants Nos. 1 to 5 and if the 
other defendants whe had been made parties 
as a mere matter of form did not object, 
the plaintiff was not going to hold them liable 
either for costs of the suit or for damages. The 
suit succeeded in the Court of first instance and 
redemption was decreed on payment of a cer- 
tain amount of money Defendant No. 8 who 
was the' original mortgagee filed a written 
statement but he nowhere said in it that the 
suit was liable to be dismissed in toto on any 
ground whatsoever. All that he asked for was 
that he should be allowed a certain amount 
of money in the case of redemption. From 
the decree passed in favour of the plaintiff there 
were two appeals before the first Appellate 


Court, one was appeal No. 220 of 1921. This 
was instituted by the defendants Nos. 1 to 6. 
The other appeal No. 228 of 1921 was filed 
by the defendant No. 8, Bbagirath Bam, 
who died pending the appeal. Defendants 1 
to 5 had urged in their written statement 
that the suit was incompetent and should 
be dismissed. They pleaded limitation and 
raised other objections. In their grounds 
of appeal they repeated the plea of limitation. 
This plea succeeded in the Court of first ins- 
tance. In the appeal filed by Bbagirath Bam he 
urged that he should have his money, but in 
the last ground of appeal be asked that the 
suit should be dismissed. 

The Court of first appeal wrote a combined * 
judgment allowing the appeal lodged by defen- 
dants Nos. 1 to 5. While concluding this 
judgment it said as follows : ** Civil Appeal 
No. 228 of 1921 was instituted by the repre- 
sentatives of Bbagirath Earn who claimed half 
the consideration-money and he also asked 
that the appeal should be dismissed.” 

The appeal No. 228 was also allowed and 
the suit was ordered to be dismissed. The 
present appeal is against the decree passed in 
appeal No. 220 of 1921 which had been 
brought by the defendants Nos. 1 to 6 only. 
But in this Court Bbagirath s heirs, namely, 
Bujhawan Bam, Lakhan Bam and Nand 
Kishor, have been impleaded. 

Now, it is urged on behalf of the respondents 
that as no appeal has been lodged against the 
decree made in appeal No, 228 of 1921 this 
appeal is not maintainable. 

On behalf of the appellant the case of Ghan* 
sham Singh y.' Bhola Singh (1), recently decide 
ed by five learned Judges of this Court, has 
been cited and it has been urged that practi- 
cally there is one decree and the mere fact 
that the formality of filing an appeal against 
the decree in appeal No. 228 of 1921 has 
not been gone through should not prejudice 
the present case. 1 think I ought to accept 
this argument of the learned Counsel for 
the appellant. 1 have already stated that 
the heirs of the defendant No. 8, Bbagirath 
Bam, Are parties to the present appeal. It is 
not the case that an appeal has V^een lodged 

(1) 74 Ind. Oaa. 413 ; 21 A. It. J. 466, (1923) A. h 
R. (A J 490 ; 46 A. 506. 
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only defendaufcs Nos. 1 fco 5 who alone 
ware said to he in possession and were found 
to be in possession by the Court of first ins- 
tanee. IE a separate appeal had been filed against 
the deoroo in appeal No. 228 oE 1921 the same 
question would have arisen as would arise in 
the present appeal I have already mentioned 
that the defendant No, 8 never urged in 
his written statment that the suit should 
fail. In his grounds oE appeal, too, he never 
urged the plea of limitation. Under the cir- 
cumstances, I think we ought to look ‘to what 
should operate substantial lustica and should 
overlook the technical side of the question 
(if any). 

I do nob think it necessary to discuss the 
Full Bench case, but I may point out that 
what was decided there was that a Court has 
bo look bo the substance of a thing rather 
than to tlie form. In my opinion, as the heirs 
of Bhaglrabh Earn are parties to this appeal 
they cannot in any way be prejudiced by 
the fact that no appeal was filed against 
the decree which they got in their own appeal. 
The appeal may, therefore, be argued on the 
merits. 

JUDGMENT. --The facts which have 
given rise to this appeal are shortly those : 
One Haroharan Singh was the proprietor of 
the disputed property which he lost, as a result 
of the execution of a decree against him, at an 
auction- sale hold on 20bh of May 1897. About 
a month later, on the 17th June 1897, he made 
the mortgage in question. By this mortgage 
he mortgoged with one Bhagirath Bam a small 
plot of land for the sum of Es. 21. The auction- 
purchasers who are now represented by defen- 
dants Nos. 1 to 5 instituted two suits for redemp- 
tion of certain mortgages executed by Har- 
oharan Singh in the years 1886 and 1897. The 
suits for redemption did not include the mort- 
gage now in question. The suits were referred 
to arbitrators for decision and they decided 
that the auction-purchasers should pay half of 
the amounts of the two mortgages of 1886 and 
1887 and also half of the amount of the mort- 
gage of 17bh June 1897. The result was 
that, after the redemption, the auction- 
purchasers took possession of the mortgaged 
properties sometime in 1905. Haroharan 
Singh put in an objection in the Execution 
Department. His objection was rejected on 
17fch June 1906. The suit out of which this 


appeal has arisen was instituted by the son of 
Haroharan Singh for the redemption of the 
mortgage dated the 17th Juno 1897 as against 
the defendants Nos. 1 to 5, the auction-pur- 
chasers. In the plaint he said that the original 
mortgagee Bhagirath Earn and others were 
merely proforma defendants. 

The suit was resisted inter alia on the ground 
of limitation. This plea succeeded in the first 
Court of appeal. This is the only question 
for determination in this Court, namely, whe- 
ther the Court below was right. 

On behalf of the respondents it has been 
urged that either section 79 of the Tenancy 
Act applies or Article 144 of the Limitation 
Act applies, and in either case the suit is time- 
barred. 

It is urged that the arrangement, through 
the arbitration, that was come to, between the 
auction-purchasers and Bhagirath, amounted 
to an ouster of Bhagirath from the land and 
the ouster of Bhagirath amounted to the ous- 
ter of Haroharan Singh who had become an 
ex-proprietary tenant of the mortgaged plot, 
he having lost, a month before, his title as 
zemindar. This argument does not appeal to 
mo and for this reason, that section 79 appears 
to apply to a case whore there is more or less 
forcible ejectment and does not apply where 
there is an ‘ejectment’ by mutual consent. 

On the second point I think the respond- 
ents’ contention should succeed. As I have 
already mentioned, the redemption suits did 
nob relate to the mortgage in question. That, 
however, by itself, is not very important. In 
agreeing to pay half the money due on the 
mortgage of 17bh June 1897 the auction-pur- 
chasers really purported to assume the rights 
of Haroharan Singh as an ex-proprietary 
tenant. They had no right of redemption. 
They usurped, as it were, that right. It can- 
not be said that by the redemption effected 
by means of the award, they became trans- 
ferees or assignees of the mortgagee s rights. 
They claimed adversely bo Haroharan Singh 
and in their own right. The redemption by 
the auction-purchasers was in defiance of all 
title as an ex-proprietary tenant that may 
have remained in Haroharan Singh. In this 
view Article 148, Schedule 1 of the Limitation 
Act would not apply. IJio suit, therefore, 
although framed as one of redemption, is really 
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a suit for recovery of property against persons 
who had no right to hold that property with 
an offer to compensate them for such monies 
as they may have parted with. 

I think that the decree of the Court below 
was right and I dismiss the appeal with costs, 
z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

8KCOND Civil Appeal No. 14A7 of 1920. 

January 16, 1924. 

Present Mr. Justice Moti Sagar. 

KHANU— Plaintiff— Appellant 
mrsus 

RAJA AND OTUERS— Defendants— 
Respondents. 

Punjab Land Bcventu^ Act iXVII of 1887) s. 158 
{xvii)-- Jurisdiction of Qivil and Revenue Courts^ 
Suit to recover excess area alloted in partition, nature 
of ^Question of title. 

A suit to recover posseasion of a oerUin area of land 
on the allegation that the area in dispute had been 
alloted to the defendants at a partition of shamilai 
land in excess of the share to whioh they ^ were enti- 
tled in accordance with the mode of partition agreed 
to by the parties and adopted by the revenue autho- 
rities, raises a pure question of title and is not ex- 
cluded from the jurisdiction of the Civil Courts by 
clause xvii of section 158 of the Punjab Land Re- 
venue Act. 

Anwar v. Allat ¥ar, 16 Ind. Caa. 967 ; 10 P. L. R. 
1910 : 275 P- W. R. 1912 ; 28 P. R. 1013, followed. 

Second appeal from the decree of the 
District Judge, Shahpur, at Sargodha, dated the 
22nd March 1920, reversing that of the Munsif, 
Ist class, Bhera, District Shahpur, dated the 
23rd August 1919, and dismissing the plaint- 
iffs' suit with costs. 

Mr. Nank Chand, for the Appellant. 

Dr. Nand Lai, for the Respondents. 

JUDGMENT. — The parties to the suits 
out of whioh these two appeals have arisen 
belong to village Koblian in the Bhera Tahsil 
of the Shahpur District, The village was 
admittedly divided into two tarafs, chahrda 


and lehnda. The former was again sub-divided 
into two pattis, namely, Duliani and Phuliani, 
Prior to 1907 the shamilai land of these two 
pattis was joint. On the 21 st June 1907, one 
Sardara of Phuliani patti applied for partition 
of the joint shamilai. It was agreed between 
the paifties to these proceedings that the 
partition would be effected on the basis of the 
revenue paid by each co-sharer as assessed in 
the Settlement then current. It appears that 
the revenue assessed on patti Duliani amount- 
ed to Rs. 303-15 0 and the patti was 
accordingly entitled to 281 hujkas only of 
the shamilai land. The plaintiff's allegation 
is that when the partition proceedings were 
completed this patti was allotted 61 bighas 
more than what they were entitled to. 
These 61 highas are alleged to have been taken 
out of the share of some of the proprietors of 
patti Phuliani. The Duliani patti was thus 
awarded 342 highas to which they were clearly 
not entitled under the agreement arrived at 
between the parties. This allotment gave rise 
to two suits, one for poasession of 1 bigha 2 
kanals, and the other for possession of 17 hig- 
has, 1 kanal. out of 61 Inglias whioh wore 
alleged to>bo in possession of the defendants in 
excess of their proper share. The Trial Court 
decreed both the suits, but the lower Appel- 
late Court on appeal has held that the suits 
really related to the mode of partition, and, 
therefore, excluded from the jurisdication of 
Civil Courts under section 158 of the Land 
Revenue Act. The suits having been dismissed 
the plaintiffs have now come up in second 
appeal to this Court, and the sole question for 
determination is whether the Civil Courts have 
jurisdiction to entertain these suits. 

It has been argued by Mr. Nanak Chand on 
behalf of the appellants that there is a 
question of title involved in these cases, and 
that, therefore, section 158 of the Land 
Revenue Act has no application. This con- 
tention is, in my opinion, well founded and 
must prevail. The plaintiffs came into Court 
with a clear allegation that the defendants 
were not entitled to the 61 bighas which had 
been allotted to them in excess of their proper 
share, and that the plaintiffs were the 
owners thereof in accordance with the agree- 
ment which bad been arrived at between the 
parties prior to the partition. No objection 
was made by the plaintiffs to the mode 9 ! 
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partition, but, on the contrary, it was the 
right of the defendants to take possession 
of the land in suit that was disputed. 
In my opinion, the question, raised was 
purely one of title, and the jurisdiction of 
the Civil Courts was not barred under 
danse (xvii) of section 168 of the Punjab Land 
Bevenue Act. 

In Anwar v. Allah Yar (1), the plaintiffs, 
who were parties to certain partition proceed - 
ngs, brought a suit in the Civil Courts for a 
declaration that the defendants were not en- 
titled to a certain portion of the shainilat land 
which had upon partition been allotted to them 
by the Bevenue Officer. The defendants alleg- 
ed that they had acquired the lands in suit by 
purchase. It was held that the question invol- 
ved was one of title and that the Civil Courts 
had jurisdiction to entertain the suit. This 
case appears to me to be very ‘ much in point, 
and I hold that the jurisdiction of the Civil 
Courts to entertain the claim is not barred. 

I accept both appeals and, setting aside the 
order of the Court below, remand the cases 
for decision on the merits. Parties to bear 
their own costs in this Court. 

Z, K. Appeal accepted, 

(1) 36 Ind. Cas 967 ; 28 1\ E. 1918 ; 10 P. L. R. 
1918 ; 276 P. W. E. 1912. 


ALLAHABAD HIGH COURT. 

Bboond Civil Appeal No. 587 of 1923. 
December 18, 1923. 

Present : — Mr. Justice Byves and Mr. Justice 
Mukerji. 

BOHEA TAEA CHAND AND others— 
Decbbe-holdbbs— Appellants 
versus 

MUBTAZA HUSAIN— Judgment-debtor 
— Bespondent. 

Civil Procedure Code (Act V o/1^08),s,4—Mort- 
gagc^suit-^Prcliminary decree passed before coming 
into force of Code ^Final decree passed after Cede,^ 
Execution of decree^Applicatioti made more iJuin 
twelve years after date of deem t wlutUer barred, 

A preliminary deoceo iu a morbgago-riiiit wau passed 
before the coming into force of the Civil l*rooedurc 


Code of 1908, but the final decree wae passed after 
that Code oajne into force, fi'he last application for 
execution of the decree was made after the expiry of 
twelve years from the date of the final decree ; 

Held, that the execution of the docroe was govern- 
ed by the Civil Procedure Code of 1908 and the 
applioatibn for execution was, therefore, barred by 
time. 

Kouskta V. Ishri Singh, 6 ind. Cas. 188 ; 82 All. 
199 ; 7 A. L. 7. 420, distinguished. 

Execution Second Appeal against the deci- 
sion of the Judge, Small Cause Court, exercis- 
ing the powers of a Subordinate Judge, of Agra, 
dated the 24th November 1922. 

Mr. N, P. Asthana, for the Appellants. 

Mr. Gulzari Lai, for the Bespondents. 

JUDGMENT.- This is a decree-holder’s 
appeal. The suit in which the decree was 
passed, was based on a mortgage. The prelim- 
inary decree was passed on the 4th of May 
1908. As on this date the new Code of Civil 
Procedure had not come into force the decree 
was passed under section 88 of the Transfer 
of Property Act. The final decree was obtain- 
ed by the decree-holders on the 19th of 
August 1909, when the new Act had come 
into force. The last application for execution 
was presented after the expiry of 12 years 
from 19th August 1909. The question, there- 
fore, arises whether this last application would 
be governed by the old Code of Civil Proce- 
dure or by Act V of 1908. If the old Code 
governed the case, he 12 years* limitation 
would not apply because the decree in the 
case is a mortgage-decree. If the now Code 
applies the application would be barred by 
time. 

The learned Counsel for the appellants relies 
on the case reported in Kousilla v. Ishri 
Singh (1). But in that case both the decrees 
under sections 88 and 89 of the Transfer of 
Property Act had been passed before the new 
Code of Civil Procedure came into force. In 
the case before us the only decree that is 
executable was passed under the new Code of 
Civil Procedure and, therefore, the rules of 
procedure laid down in that Code should 
apply. 

The decree of the Court below seems to be 
right and the appeal is dismissed with costs 
including in this Court fees on the higher 
scale. 

Z, K. Appeal dismissed, 

(1) 6 Iml. Cmj. 188 ; 82 A. 199 ; 7 A. L. J. 430. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Civil Bevision No. 193 op 1923. 

Deoember 10, 1923. 

Present : — Mr. Baker, A, 3. 0, 

Pandit RAMSWARUP— Plaintiff- 
Applicant 

versus 

RAGHUNANDAN*-^ Dependant - 
Non-Applicant. 

Civil Procedure Code (Act V oj 1908) s. 51 (1) 
0. XLf f. 1, 0. XLIII, r. 1 is)— Receiver, appointment 
qf^Qbjection, dismissal of-^Ohicctor not party to suit 
— Appeal, whether lics-^ Execution of decree—^ Judg- 
uLent'deUor dead ^Boceiver, whether can be appointed. 

An order diamiaaiug an objection to the appoint- 
ment of a Reoeivor of property, the objector not being 
a party to the suit, falls under O. XL, r. 1 of 
the Civil Procedure Code* and i^ appealable at the ins- 
tance of the objector under 0. XLIll, r. 1 (s) of the 
Code. 

The appointment of a Receiver is a form of execu- 
tion under section 51 (1) of the Civil Procedure Code. 

Execution of a decree, vvhethor by appointment of 
a Receiver or otherwise, cannot proceed against a 
iudgment-debtor who is dead and whose representa- 
tives are not on the record; 

Revifsion against the deoroe of the District 
Judge, Hosbangabad, in Civil Appeal No. 10 
of 1923, dated the 30th April 1923. 

Mr. Q, L. Subhedar, for the Applicant. 

Mr. M. Gupta, for the Non Applicant, 
Defendant. 

Order.— The facts of this case are peculiar, 
and the point they raise is difficult. It is 
necessary to go minutely into the facts in 
order to understand the case. 

The present applicants filed two suits in the 
Court of the Sub- Judge, Hosbangabad, against 
four persons, the defendants being (i) The 
Secretary of State, (2) Raghunandah, the 
present non-applicant, (3) Madhusudandas and 
U) Dayal. The suits were tried together. The 
facts were that defendants Nos. 3 and 4 
jointly borrowed Rs. 1,170 from the plaintiffs, 
defendants Nos. 1 and 2 being joined as they 
gave out that Madhusudandas was dead, and 
they were in possession of his property, this 


being apparently because the Police took 
possession of some of his property, and defen- 
dant No. 2 Raghunandan who was the 
malguzar of the village took possession of his 
absolute occupancy land. The plaintiffs asked 
for a decree against defendants Nos. 3 and 4. 
but if defendant No. 3 was dead, for a decree 
against defendants Nos. 1 and 2, they being 
in possession of Madhusudandas’s property. 
Defendants 1 and 2 stated that they did not 
know whether Madhusudandas was alive or 
dead. 

On the authority of Srinath Das v. Prohodh 
Chunder Das (l), it was held that the suit 
would lie. A preliminary issue was framed, 
and the Court decided on 12th April 1923 that 
Madhusudandas was alive, and a decree was 
passed against defendants Nos. 3 and 4, defen- 
dants Nos. 1 and 2 being discharged from the 
suit. 

In execution of this decree, an application 
was presented the same day by the plaintiffs 
for the attachment of Madhusudandas’s ab- 
solute occupancy land. We are not concerned 
with defendant No. 4, Dayal, in this case. This 
land was ordered to be attaohad, and an ap- 
plication was made for the appointment of a 
Receiver, as the judgment-debtor had disap- 
peared, and the maljuzar, the present non- 
applicant, had taken possession. On 2lBt 
April 1923, the Court appointed a Receiver, 
and there was no appeal from this order. But 
two objections were put in by tlie non-appli- 
cant, one on 23rd April 1923 and the other on 
26bh April 1923, for the cancellation of the 
order appointing a Receiver. The first objec- 
tion proceeded on the mistaken ground that 
the land was occupancy, which is not the 
case, it being absolute occupancy land. The 
second objection proceeded on the ground that 
Madhusudandas died before the institution of 
the suit, and so his suit was a nullity. The 
Court passed an order on 30th April 1923. It 
held that it was no longer open to Raghu- 
nandan Prasad to contend that the decree 
was obtained against the dead defendant and 
is, therefore, void, and the second point as 
to the abandonment of the land was held 
to fail, because the provisions of the Tenancy 
Act do not refer to absolute occupancy 
holding. The application was, therefore, dis- 
missed but in accordance with the wishes of 

(l) 6 lad. Gas. 244; IJ 0. L. J. 580* 
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the decree-holder, Ra^^lmnandan Prasad him- 
helf was appointed Receiver instead of the 
person already appointed. 

Against this order the malgumr appealed, 
and the District Judge, Hoshangabad, set aside 
the order on the ground that execution could 
not proceed against a dead man, and ordered 
that the lower Court must enquire whether 
Madhusudandas is dead, and, if so, the decree- 
holder must proceed against his heirs or re- 
presentatives. lie, therefore, set aside the 
order appointing a Receiver and directed that 
an issue should be framed whether Madhusu- 
daudas is dead, and, if so, to direct the res- 
pondent decree-holder to correct his applica- 
tion for execution against Madhusudandas s 
heirs or representatives, and conduct execution 
proceedings in accordance with the law. The 
present application is presented for revision 
against this decree. 

It is first contended that the malguzar not 
being a party to this suit cannot object to or 
appeal against the appointment of a Receiver, 
and, therefore, the District Judge’s order is 
without jurisdiction, >nd in support of this 
contention a case of the Patna High Court, 
Inderdeo v. Qouri Shankar (2), is relied 
on. In that case a Receiver was appoint- 
ed in execution of a mortgage-decree. The 
petitioner who was not a party to the suit 
objected to the Receiver taking possession of 
the property on certain grounds. The objec- 
tion was overruled. The objector appealed 
to the High Court and also filed an application 
for revision, and it held that the objector, not 
having been a party to the suit, had no right 
of appeal. His application for revision was, 
however, considered. 

This case appears to be in conflict with the 
ruling in Hudson v. Morgan^ (3) in which it 
was held that where in a mortgage-suit a 
Receiver appointed by Court was directed to 
take possession of the property in custody of 
a person not a party to the suit, such an order 
was appealable. That case is under the old 
Code. The provisions of the present Code are, 
however, the same. The order appointing a 
Reoiever was made under O. XL, r. 1, and is 
appealable under 0. XLIII, r. 1, clause (s). 

(2) 45 Ind. Cas. 177 ; (1918) Tat. 188 ; 4 P. L. W. 

414. 


The case of Hudson v. Morgan (3), has been 
followed by tho Patna High Court in Agabeg 
V. Musammat Sundari (4), which was decided 
only a week later than the case in 45 Indian 
Cases, referred to above. This case is of use 
because it might be contended that though an 
appeal will lie by a person whose property is 
affected by an order appointing a Receiver, the 
appeal made by the malguzar in present case 
was not an appeal against tho order ot appoint- 
ment of a receiver, but against the order dis- 
missing his objection to the appointment ; and 
it has, as a matter of fact, been contended by 
the applicants in this case that the objection 
taken by the malguzar to the appointment 
was under O. XXt, r. 58, and, therefore, no 
appeal would lie, but; a suit under O. XXI, 
r. 63. This contention must be overruled, 
because the rules under O. XXI refer ex- 
pressly to objections to the appointment of a 
Receiver, which is provided for by a special 
Order, O. XL of the Civil Procedure Code. 
And the Patna case I have just quoted, 
Agahpg v. Sundari (4) is a clear authority 
for holding that an order dismissing an 
objection to the appointment of a Receiver 
of property, the objector not being a 
party, falls under O. XL, r. i of tho 
Civil Procedure Code, and is appealable. I 
hold, therefore, that an appeal will lie. It is 
quite true that there was a finding in the suit 
to which the malguzar was a party that 
Madhusudandas was alive at the time of the 
institution of the suit and that question cannot 
be re-opened. But taking that at its highest, it 
only amounts to a finding that Madhusudan- 
das was alive at the date of the decree, which 
is dated 20th April 1923, and the decree, is, 
therefore, not a nullity. 

It is now contended that Madhusudandas is 
dead and admittedly he has not been heard of 
for years and is not in the village. Execution 
cannot proceed against a judgment-debtor who 
is dead and whose representatives are not on 
the record, and it must bo determined whether 
ho is alive or dead before further proceedings 
can be taken. The appointment of a Receiver 
is a form of execution under section 51, clause 
(l) of the Code of Civil Procedure. Before 

(3) 1 Ind. Cas. 856 ; 86 C. 718 ; 13 C. W. N. 654 ; 
9 G. L. J. 563. 

(4) 48 Ind. Cas. 138 ; 8 E L. 578. 
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any steps in execution, either by the appoint- 
ment of a Receiver or otherwise, can be taken, 
the heirs of Madhusudandas, if he is dead, 
must be brought on record, whoever his heirs 
may be. 

In these circumstances, the order of the 
lower Appellate Court must be uphold and the 
application for revision dismissed with costs. 

Z, K, Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 506 oe 1922. 

December 3, 1923. 

Present: — Mr. Justice Stuart and Mr. .lustice 
Mukherji. 

KALYAN RAI— Plaintiff — Appellant 
versus 

TAGANNATH and others— Defendants— 
Respondents. 

Evidence Act (1 of 1872), s. 32 (2) ^Statement bp rajr- 
mtantof pro-noteas to considerattoit, admissibility of » 

A statement by the executant of a promiasory-note, 
who U dead, that a particular sum was due to him as 
the consideration for the promissory-note, is admissi- 
ble in evidence under section 32 (‘j)) of the Evidence 
Act to prove the real consideration for the promissory- 
note. 

Second appeal against the decree of the Dis- 
trict Judge of Pilibhit, dated the 30th Janu- 
ary 1922. 

Mr. Mukhtar Ahmadt for Mr. Iqhad Ahmad, 
for the Appellant. 

Messrs. Durga Prasad and S. 0, Das, for 
the Respondents, 

JUDGMENT. — The question raised in 
this second appeal is whether the lower Appel- 
late Court was justihed in coming to the con- 
clusion that only a part of the consideration 
of the promissory note, which was the basis 
of the suit, out of which this appeal arises, 
passed. The Court of first instance had relied 
on the presumption of the law that a promis- 
sory-note is executed for a consideration. The 
I C-180 


learned District Judge controverted this pre- 
sumption on the fact that, as a matter of fact, 
at least a part of the consideration was not 
paid on the date the promissory-note was exe- 
cuted. Ho also admitted into evidence a 
certain statement of the executants of this pro- 
missory-note. It was contained in the sale- 
deed executed by them By this sale-deed 
the executants loft apart of the sale considera- 
tion for payment of the very promissory-note 
now in question. They said that only a sum 
of Rs. 700 was duo to thorn on account of the 
promissory-noto. Tho learned Judge thought 
that this statement was admissible under 
section 32 (2) of tho Evidence Act. Witliout 
specifically deciding whether the statement 
was admissible under clause II or not we are 
clearly of opinion that the statement is admis- 
sible under section 32 (3). The evidence, there- 
fore, that was admitted and the presumption 
that was raised by the Court below was not 
unjustified. The finding is clearly one of fact 
only and wo do not think we are entitled to 
go behind it. 

The result is that the appeal fails and is 
hereby dismissed with costs on the higher 

scale. 

z, K.. Appeal dismissed. 


L\HORE HIGH COURT. 

Second Civil Appeal No. 1668 of 1920. 

January 3, 1924:. 

Present ; —Mr, Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

RAJA RAM— Plaintiff— Appellant 
versus 

GAHI and others — 
Dependants —Respondents. 

Mortgage- -Bedemptim, suit /or— Muafi land assess^ 
ed to revenue— Reve^nce paid by fnortgagee, whether 
can be added to mortgage-money-^lniereBi, mortgagee 
whether entitled to. 

Where in the oafle of a mortgage of muafi land, 
the land is assessed to revenue during the ootinuanoe 
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o! the mortgage^ aad the mortgagee compelled to 
pay the revenue, he i-i eatilled to add the amount 
flo paid to the mortgago-monoy and claim ib from the 
mortgagor at the time of redemption. He U not, 
however, entitled to claim interest on the amount 
unless the term-^ of the mortgage give him that 
right. 

Second appeal from ibo decree of the Dis- 
trict Judge, Tjudbiaua, dated the 27th April 
roudifying that of tlie Subordinate Judge, 
Ist Class, Ludhiana, dated the 3rd Novem- 
ber 1918, and granting the plaintiff a declara- 
tion to tlio effect that his mortgage shall he 
liable to redemption on payment to him by 
the defendants of Bs, 250 only. 

Lala Badri Das, R. B., for the Appel- 
lant. 

Mr. Deo liaj Sawhnfiy, for Mr. Kanwar 
Narain, for the Respondents. 

JUDGMENT. — This second appeal has 
arisen under the following circumstances : 
The land in suit belonged to one Mahan Singh, 
Granthi-Jagirdar. It was muafi in 1820. 
Mahan Singh made a gift of the land in favour 
of Brahm Narain and three other persons who 
resided in the Dharmsala Khanpur. Brahm 
Narain having died his chela Gol)ind Das 
succeeded to the laud in 1848, Gobind 
Das then, on the 15th of November 1869, 
mortgaged the land to Dimi Chand, the father 
of the plaintiff in this suit. The mortgage 
was with possession , and the mortgagee was 
to take the income in lieu of interest on the 
amount of Bs. 250, the mortgage-money. In 
1873 the mnafi was resumed and the land 
was assessed to revenue. In 1887 and later 
in 1899 the proprietors in the village brought 
suits to recover possession of the laud from 
the mortgagee on the ground that Gobind 
Das had died and that the property bad revert- 
ed to the proprietors of the village. Those 
suits were dismissed as it was not proved that 
Gobind Das had died. On the 6tli of June 
1918 the land in dispute was mutated in favour 
of the Dharmsala under the management of 
Hardit Singh and Dasondhi in consequence of 
a report to the effect that Gobind Das had died. 
Subsequently, on the 20bh of June 1918, the 
above two persons filed an application in the 
Court of the Revenue Assistant, Ludhiana 
District, for the redemption of the mortgage 
under section 4 of Act II of 1913, On the 9th 


of July 1918 they succeeded in getting an order 
lor redemption from the Revenue Court on 
payment of Rs, 250, the mortgage-money, 
Thereuron the present suit was instituted by 
the plaintiff, the son of the original mort- 
gagee, for a declaration under section 12 of 
the Act. In the plaint it was stated that the 
defendants had no right to redeem the land 
because {a) Gol'ind Das, the original owner of 
the land, was still alive ; and (b) the land in 
dispute was the private property of the said 
Gobind Das and the Dharmsala or the two 
Zamb brdars had no concern therewith, nor was 
there any Dharmsala in existonco. In the alter- 
native, it was also alleged that even if Gobind 
Das had died sonless the Dhariusala would 
have no right to get the land. It was further 
alleged in the plaint that even if the Dha) msala 
or the two lambardars were entitled to redeem 
the land, they could only do so on payment 
of the mortgage-money as well as the land 
revenue which the plaintiff had been obliged 
to pay in consequence of the resumption 
of the mxiaft and the assessment of the land 
to revenue. The total amount claimed by 
the plaintiff was Rs. 3,400 which included in- 
terest on the revenue paid by the plaintiff at 
the rate of 12 per cent, per annum for 50 
years. 

On these pleadings two issues of fact arose, 
namely, (l) whether Gobind Das had died ; 
and (2) whether the land was the private 
property of Gobind Das or it belonged to the 
Dharmsala* Upon both these questions of 
fact the decision of the Trial Court was against 
the plaintiff. That Court, however, held that 
the plaintiff was entitled to claim the amount 
of revenue which ho hal been obliged to pay 
and tliat be was entitled to recover it with in- 
terest. The Trial Court, therefore, allowed 
the amount of Rs. 562-8-0 on account of the 
land revenue and Rs. 1,117-12-9 on account of 
interest upon the revenue. It granted a declara- 
tion that the land could be redeemed on pay- 
ment of Rs. 1,930-4 9. 

Both parties wore dissatisfied with the deci- 
sion of the trial Court and both of them pre- 
ferred appeals. The lower Appellate Court, 
has modified the decree of the Trial Court, and 
has held that the land was redeemable on 
payment of Rs. 250, the mortgage-money 
only, as decided by the Revenue Court. The 
decision of the Trial Court on the issues of fact 
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as well as on the issue of law was ohallenged 
in the lower Appellate Court. That Court, 
however, agreed with the Trial Court in finding 
that Gobind Das had died. It also found that 
the mortgaged property belonged to the 
Dfiarmsala and was not the private property 
of the mortgagor Gobind Das, and that, there- 
fore, Hardit Singh and Dasondbi, lamhardarst 
who were the de fsucto managers of the 
Dharmsala^ were entitled to redeem. On 
the question of liability to pay revenue on the 
land the Court came to the conclusion that, as 
the mortgagee bad realised much more than 
would justly be due to him, the land had 
rightly been allowed to be redeemed on pay- 
ment of Rs. 250 only. 

The plaintiff has come up in second appeal. 
Mr. Badri Das on behalf of the appellant has 
questioned the findings of fact recorded by the 
lower Appellate Court as to the nature of the 
property in question, and as to the death of 
Gobind Das, mortgagor. In our opinion, the 
findings being findings of fact cannot be 
questioned in second appeal. As to the liabi- 
lity to pay the land revenue together with in- 
terest, the learned Vakil has cited a largo 
number of authorities, and has contended that 
the present case comes within the purview of 
those rulings in which it has been hold that 
where revenue on the mortgaged property has 
been enhanced and the mortgagee has been 
obliged to pay it, ho is entitled to add the 
amount to the mortgage- money and claim it 
from the mortgagor. The trend of the 
authorities is in favour of the argument put 
forward by Mr. Badri Das. Here the laud 
originally mortgaged was muafi land. Subse- 
quently, in 1873, it was assessed to revenue. In 
principle there can be no distinction between 
the case of an enhancement of revenue and that 
of a fresh assessment of revenue. Therefore, 
the plaintiff’ was clearly entitled to the revenue 
which he was obliged to pay. In our opinion, 
however, he was not entitled to any interest. 
Reliance has bean placed upon the provisions 
of section 72 of the Transfer of Property Act. 
That Act, however, docs not apply to this pro- 
vince. The terms of the mortgage-deed do 
not provide for any interest to be paid on 
sums spent by the mortgagee for tbe various 
purposes mentioned in section 72 of the 
Transfer of Property Act. We, therefore, 
do npt think that it would be just to allow 


interest upon tl)o amount of the revenue paid 
by the plaintiff. In coming to this conclusion 
we liave taken into consideration the fact that, 
according to the admission of tbe plaintiff 
himself, the cliakota of tlie land had been 
gradually increasing until it had risen to 
Rs. 125 per annum. 

The result is that we accept the appeal so 
far as to hold that, in addition to Rs. 250, the 
mortgage- money, the plaintiff will also be 
entitled to Rs. 562-8-0 representing the 
amount of revenue paid by him from time to 
time. The total amount on payment of which 
redemption is to take place is, therefore, 
Rs. 812 8-0. The decree will be modified 
accordingly. We mako no order as to costs. 

z. K. Decree modi lied. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 666 of 1922. 

December 5, 1923, 

Present: — Mr. Justice Stuart and Mr. 

Justice Mukerji. 

KARIM BAKHSH alias KARAM BAKHSH 
—Plaintiff —Appellant 
versus 

WAHAJUDDIN AND others-Defend- 
ANTS— Respondents. 

c/.p. Land Beveme Act {III o/ 1901), a. 333 K ap- 
plicability of -^Evidence Act {I of 1h79), a llb^EUop- 
pci — Partition'-' Oo-aliarer^ permitting anot her person 
to remain recorded aa co-aharer atvd participate in par* 
tition proceedings^Bepresenta Hon, 

Per Stuart, J.— S^tion 233 K of th© U. IK Land 
Revenue Aoi ordinarily operates only ae again=;t those 
recorded co-sharcra who have been parties to the parti- 
tion proceedings. 

A Muhaiuiuadau ten an t-in -common os»uuot be 
held tc be represented in partition proocediugs by an- 
other Muhammadan tenant -in-oommon merely be- 
oaus^e their interests are identical. 

Where, however, a oo-aharer permits another per- 
son to continue recorded as a oo-sharer in respect of 
property wh^h belongs to the former and to partici- 
pate in partition proceedings as a oo.shater, ho is es- 
topped from sub.sequently objecting to the proceedings 
on the ground that he was not a patty to them or 
had no notice of them. 

Pfr J.—Ti he rule of estoppel by substan- 

tial representation is based on broad principle^. Ibe 
rule applies with great foyce in the care vf a Hindu 
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f.imily because of the conslitubion of it, bub it would 
apply in other oase^ al=io provided the faot^ are aufS- 
cient for its support. 

Courts are to diapause jmtioe, and rulei of proce- 
dure should not be allowed to defeat the ends of 
justice. 

Second appeal from the decree of the Judge 
of the Court of Small Causes, exercising the 
powers of a Subordinate Judge, at Allahabad, 
dated the 8th h'ebruary 1922. 

Messrs. P. L. Banerjj and M. A. Asis, for 
the Appellant. 

Mr. Iqbal Ahmed, for the Respondents. 

JUDGMENTS. 

Stuart. J. : — This appeal is mainly on two 
points. The 6rst is, whether certain partition 
proceedings in a Revenue Court wore vitiated 
by the omission to issue fresh proclamation of 
the proceedings, and the second is whether 
even if those proceedings were regular the 
plaintiff-appellant is prevented from obtain- 
ing a relief under the provisions of section 
233 of Local Act III of 1901. The facts 
in respect of the first point are these : A cer- 
tain Wabai-ud-din applied to the; revenue 
authorities for partition of his share in a 
village in the Allahabad district, lie put in 
this application in 1909. In the course of the 
proceedings two brothers, Meera Bakhsh and 
Aulia Bakhsh, who are recorded co-sbarers 
of a two-pie share took certain objections to 
the partition which involved a question of 
proprietary title. These objections were de- 
cided against them and Uiat decision be- 
came final. Those objections were decided 
against them before March 1916. In March 
1916 Wahaj-ud-din withdrew his application 
for partition and if this withdrawal bad been 
accepted the whole of the partition proceed- 
ings would ordinarily have come to an end 
and there would have been no partition. The 
withdrawal was accepted as far as Wahaj-ud- 
din was concerned but almost directly another 
co-sliarer Abdul Jalil who had been a party to 
the partition proceedings demanded that the 
partition should be allowed to go on and his 
request was acceded to. The partition was 
accordingly completed and finally sanctioned 
on the 10th of October 1917. The first point 
which we have to^ decide is, whether the 
aoc('ptanc 0 of Wahaj-ud-din's withdrawal auto- 


matically brought proceedings bo an end and 
necessitated the oommenoomenb of new pro- 
ceedings with the issue of fresh notices and a 
complete cancellation of the previous proceed- 
ings. I am of opinion that, on the merits, 
there was no cessation of the proceedings and 
that the order of the presiding officer on 
Abdul Jalil’s petition amounted in effect to a 
cancellation of the sanction to withdraw. The 
appeal, therefore, cannot succeed upon the 
first point. 

The second point is more important and 
more difficulty. The present plaintiff Karim 
Bakhsh is a younger brother of Aulia Bakhsh 
and Meera Bakhsh, He was a posthumous 
child being born after the death of his father 
Maula Bakhsh. Maula Bakhsh owned two-pie 
share in mauza Seondha. At his death this 
was recorded jointly in the names of his two 
existing sons Aulia Bakhsh and Meera Bakhsh. 
I am not in a position to say whether the entry 
was made before or after the birth of Karim 
Bakhsh. Karim Bakhsh w^as born about 
1888 and l^ad attained his majority before the 
partition proceedings commenced. His name 
was not recorded as that of a co-sharer at the 
time that the partition proceedings commenced 
and it was not so recorded till the 16bh of 
August 1915 when Aulia Baksh died. Then 
the name of the plaintiff- appellant was record- 
ed in place of Aulia Baksh in the revenue 
papers but ho was not brought on as a party 
to the partition proceedings and be was never 
a party to the partition proceedings. The 
question which he wislios to re-open in the 
suit out of which this appeal arises is the 
very question of proprietary title which was 
decided against his brothers Aulia Bakhsh 
and Meera Bakhsh sometime in 1911. His 
case is that as he was not a party to 
the partition proceedings section 233 K has 
no application and that under the law as 
it is understood in this Court he has a perfect 
right to raise the matter now. Section 233 K 
can ordinarily only operate as against those 
recorded co-sharers who have been parties to 
the partition proceedings The Courts below 
repelled the plaintiff-appellant’s plea on the 
ground that, altliough his name did not appear, 
he was sufficiently represented by his order 
brothers. I doubt the soundness of this pro- 
position. I do not see bow a Muliammadan 
tenant-in common can be hold to be roprosent- 
ud by anotljcr Muhammadan tenant in-com* 
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moa merely because their interests are identi- 
cal. But I would agree with the Courts below 
in refusing the plaintiff-appellant any relief for 
a different reason. We have a clear and bind- 
ing ffnding as to the facts and on those facts it 
appears that the plaintiff-appellant had attain- 
ed majority before the partition proceedings 
ever commenced and that be deliberately 
premitted his brothers Aulia Bakhsh and 
Meera Bakhsh to remain recorded as co- 
sharers in respect of the property which 
really belonged to him and that he permitted 
them to represent his interests in that pro- 
perty and to assert claims of proprietary title 
on their own behalf which were really asser- 
tions of proprietary title on his behalf. I do 
not consider that this representation was a 
good representation in law but I do not consider 
the plaintiff-appellant's conduct in refusing to 
disclose his title and refraining from having 
his name recorded as a co-sharer and thus 
giving notice to the parties and the presiding 
officer as to his position, estops him from 
seeking any relief in the present proceedings. 
I consider that this is a clear case of estoppel 
by conduct and for that reason I would 
dismiss this appeal. 

Mukerji, J . — I quite agree with my learned 
brother that the appeal should be dismissed, but 
I wish to add a few words. I would rest the 
decree of this Court more on the ground of re- 
presentation than on the ground of estoppel. 
T quite agree that the principle of estoppel 
applies to the facts of the case ])ut I should 
think that, in the peculiar circumstances of 
this case, the question of representation does 
come in although the appellant is a Muham- 
madan. The rule of estoppel by substantial 
representation is based on broad principles. 
The rule applies with great force in the case 
of a Hindu family simply because of the con- 
stitution of it, but in other oases only if the 
facts are sufficient for its support. The object 
of this rule is this. The Court is to dispense 
justice, and the rules of procedure should not 
be allowed to defeat the ends of justice. It 
is for this reason that in cases where it is 
found that a minor was substantially repre- 
sented in a previous litigation he is not allowed 
to have set aside the decree, on the simple 
ground of want of representation. It has been 
held that he must show that ]»o has been 
substantially prejudiced by th^ decree. 


In the circumstances of this case, the appel- 
lant was living with his brothers. The bro- 
thers were carrying on all the business of the 
family. In fact, it was they who brought him 
up. It has been found, as a matter of fact, 
that he was all along aware of all the litiga- 
tions that were going on in the family. It has 
been found in the case that, although he w^as 
adult at the date when the partition commenc- 
ed, he never asked for being recorded as a oo- 
sbarer with his brothers. It was only on the 
death of his elder brother Aulia Bakhsh that his 
name was recorded. F.ven then his name was 
recorded not under his independent right but 
as an heir to Aulia Bakhsh. If, therefore, his 
brothers raised the same contention about the 
partition of the ahadi of Yusufganj as the 
appellant is now raising and if that contention 
was found against his brothers, is ifc conducive 
to the interests of jusbioe that Karim Bakhsh 
should be allowed to re-open the question 
which was settled against his brothers and for 
all practical purposes against him ? I think 
that he should not be allowed to rc-opon the 
partition. I also would dismiss this appeal. 

By the Court The order of the Court is 
that the appeal is dismissed with costs which 
will include fees on the higher scale. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 173 of 1921. 

December 6, 1923. 

Present : — Sir llrimwood Hears, Kt., K. C., 

Chief Justice, and Mr. Justice Piggott 

HIBA LAL-— Plaintiff— Appellant 
versus 

KIIAIRATI LAL— Defendant- 
Respondent. 

Spfycific pcrformance-^Cofitraot of sale-price refer- 
red to valuer— Over-valuation— Mistake — Courtf 
whether can interfere. 

Where a contract for the aale of immoveable proper- 
ty rofeca the price to a valuer for him to ascertain 
bet>Yeeu the parti^H, ihl; fact dost; not of itself pro* 
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elude the Court from inquiring into the adequacy of 
the consideration, and the indequaoy of the consider- 
ation would be strengthened as a defence to a suit 
for speoirlo performance if any oiroumstanoes arise 
which throw a doubb on the accuracy with which 
the valuation is made. If the under-valuation or 
over-valuation is such as to convince the Court that 
the valuer has acted under fraud or mistake, the 
contract would ho incapable of enforcement in equity. 

First appeal from the decree of the Subor- 
dinate Judge of Aligarh, dated the 6th of 
January 1921. 

Dr. S, N. Sen, for the Appellant. 

Dr. K, iV. Katju and Mr. B. E, O'Gonor, for 
the Bespondent. 

JUDGMENT.— This is au appeal from 
the iudgmont of the Subordinate Judge of 
Aligarh. The aotioii was one brought by 
Hira Lai for specific performance of an 
agreement, Khairati Lai being the defend- 
ant. The plaintiff and defendant each 
had a certain share in a house in mohcdla 
Dhusaran in Aligarh. They had frequent 
quarrels and those quarrels brought them to 
the Criminal Courts, and it appears that when 
the Deputy Collector was investigating or 
about to investigate one of those criminal 
complaints it was suggested that, as these par- 
ties could not live pleasantly in close proximity 
to each other, it would be a very good thing if 
one sold his share of the house to the other 
and removed himself to a distance. That 
view seemed in the circumstances to both of 
them to be a wise thing to do, and on the 4th 
of September 1919 when the parties were 
before a Magistrate of the sc^cond class they 
agreed that one Bohan Lai, a pleader, should 
act in preparing an estimate of the price of the 
share in the house owned and possessed by 
Ilira Lah Eight days later,, on the 12th of 
September, there was a formalagreemenb which 
gave Sohan Lai the power to determine 
what was the value of the house and for 
what amount the share should be sold, and it 
was agreed that Khairati Lai would purchase 
the share that Hira Lai possessed in the house 
for the amount that Babu Soban Lai might 
determine to be. There was nothing what- 
ever said about the method of procedure that 
Sohan Lai should adopt except that he was 
to determine the value of the house after ins- 
pecting it. Tlait was all be had t(. do. Flo 
did inspect the bouse, of that there is no 


doubt, and on the 29bh of September he valu- 
ed the share of Hira Lai in the house at 
Rs. 5,500. That amount came as a consider- 
able shook to Khairati Lai, and on the 8bh of 
October lie in fact oiler ed to soli his share at 
a price which would show a considorably less 
value than Rs. 5.500 as Ilira Lai’s share in 
the house. Again, in the written statement in 
paragraph 19 he offered to sell his share in the 
iiouBc for Rs. 1,500 and put his share twice as 
much as Hira Tjal’p. On that basis, therefore, 
he was expressing his willingness to part with 
his share in the iiouse at a price very very 
far below the estimated value put upon Hira 
Lai’s share by Sohan Lai. When the case 
came to trial somehow or other Bohan Lai 
was gob into the box and he gave evidence. 
When he gave evidence it became perfect- 
ly clear that he had acted in a thoroughly 
careless manner. He appeared to have no 
idea whatever of the proper way of discharging 
the duty which he bad undertaken and we 
are greatly astonished that a pleader of mature 
ago and persumably some legal experience 
should have conducted himself in the way 
that ho did. On his own admission he did 
not ask the advice of anybody as to the rates 
and prices which were prevailing in the 
mohalla. We do not say that it was neoes 
cary for him to do that, because lie might, in 
his own cxporieuoe already, have got a fair 
general idea, it would, however, have been 
a prudent thing for him to do this and it 
might have saved him from giving an estimate 
which we regard as completely extravagant. 
We now know the basis of that estimate, and 
be says that having had the rooms counted he 
prepared an estimate of the price by guess. 
What in fact bo did is clear from an answer 
he made to the Court. He took what he 
believed bo be the price of materials and the 
pree of labour prevailing in the year 1919, and 
he w^orked out a figure of what ho believed 
would have cost if somebody started to build 
on that site a portion of tho house such 
as be was called upon to value. He was 
aware that he was dealing with a house 
at least 40 years old as regards, at all 
events, the principal structure, and it never 
occurred to him at all that ho was 
proceeding upon a compelebcly unfair basis, 
What he ought to have done would have been 
to have asked himself what was tho value of 
the liouse after allowing for the fact that it 
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waft a houfte 40 years of age. The proper 
question for him to pub to himself was what 
would a willing purchaser be likely to give to 
a fteller according bo blio original structure of 
the house its present condition and location. 
When questions directed bo show that his va- 
lue was over* estimated were put to him ho 
dropped down to a sum of Es. 3,000 as being 
the value of the house as it stands to* day. There 
is no doubt that Mr. Ali Aueat took a strong 
view with regard to Mr. c:>ohan Lai’s incompe- 
tence and oaroleftsness. We take the same 
view and we consider that be is deserving of 
censure and reprobation. 

Now comes the appellant who says that he 
is entitled to a decree for specific performance, 
that is to say, that this Court in the exercise 
of its discretion must decree that Khairati Lai 
shall pay Rs. 5,500 for a property manifestly 
worth not more than Rs 3,000. We decline to 
do it, and it so happens that this type of case 
has been considered in some of the English 
decisions. In the sixth edition of Fry on Spe- 
cific Performance, p. 215, the law is summaris- 
ed in this way; Where the contract refers the 
price to a valuer for him to ascertain between 
the parties, this fact docs nob of itself preclude 
the Court from inquiring into the adequacy of 
the consideration, and this inadequacy of con- 
sideration would, of course, be strengthened 
as a defence if any circumstances arose wbioli 
threw a doubt on the accuracy with which the 
valuation was made. The elTect of an under- 
valuing by the valuers is a question which has, 
however, been but little discussed in our Courts: 
it has been debated with the usual diversity of 
opinion by the writers on Civil law. lb is 
conceived that, if the under-value were such 
as to convince the Court that the valuers had 
acted under fraud or mistake, the contract 
would be incapable of enforcement in Equity : 
obherw’ae, if tho under- value did not so con- 
vince the Court that the valuers had acted 
under fraud or mistake, tho contract would be 
capable of enforcomont in Equity.” Wo are of 
opinion liere that tho valuer arrived at his 
finding by applying a wholly mistaken stand- 
ard. We, therefore, approve the decision of 
the Sub3rlinate Judge and dismiss the appeal 
with costs including in this Court fees on tho 
higher sca’e. 

K. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

First Civil Appeal No. 9 of 1902. 

August 30, 1923. 

Present : — Mr. Raymond, A J. 0. and 
Mr. Madgowkar, A. J. C. 

DANDUMAL and another— Plaintiffs— 
Appellants 
versus 

DWARKAMAL -Defendant- 
Respondent. 

Civil Procedure Code {ActY oj 1908). ss 47,151— 
Partition decree ^Exccuiion of decree ^Recovery of 
in excess of share -Restoration--- Ainendmcni of 
decree — J urisdicti on. 

^ A Court huiS jurisdiction in execution under sec- 
tions 47^ and 151 of the Civil Procedure Code to 
amend its final decree for partition and order resto- 
ration of land recovered by a party in excess of that 
awarded by the decree and a separate suit is not 
nece«isary for tho purpose. 

Dhan Kunwar v. Mahtabsingt 22 A. 79, A. W. N 
(1899) 181 ; 9 Ind. Deo. (N. S.) 108S, followed. Abdul 
Karim v. Ismail Nissa Bibi, 34 Ind. Cas. 231 ; 38 A . 
33 J ; 14 A. i . J. 401 : Shivbai v. I^esoOf 48 Ind. Cas, 
130 ; 43 B. 235 , 20 Bom. L. R. 925. Moru Narm v. 
Ilassan Valad Fateh Khan, 48 Ind. Cas. 135; 43 B 240* 
20 Bom. L. T? 92 9. Sultan Rao v Anandrao Jagan’- 
doran, 55 Ind. Cas. 967 ; 44 B. 97 ; 22 Bom. L. B. 238 
relied upon. ’ 

Appeal from the judgment and decree of 
the First Class Sub-Judge, Shikarpur, dated 
the 6th February 1922. 

Mr. Kodumal Lehhraj, for the Appellant. 

Mr. F atechand Assudamal, for the Respon- 
dents. 

JUDGMENT, 

Mr. Raymond, A. J. C.~The difficulty in 
this case seem to have arisen in this way. A 
Commissioner had been appointed to efTeot a 
partition of the lands belonging both to the 
plaintiff and the defendants in cQual halves. 
There were two Survey Numbers 43 and 44 
on which stood two shops. A Sanad of these 
Survey ’Numbers showed an area of 440 feet 
and the Commissioner apparently in the sketch 
prepared by him drew a line dividing the land 
equally as he imagined between the plaintiff 
and the defendants. However, according to 
the plaintiff, the area which has come to the 


Appeal diamisBed. 
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possession of the defendants is 289 feet 
6 inches whereas the plaintiff acquires 223 feet 
6 inches. This, no doubt, shows that the 
measurement shown in the Sanad was not 
correct. 

Plaintiff asked for amendment of the decree 
and the lower Court has appointed or pro- 
posed to appoint an Overseer to measure the 
whole property, that is, both the Survey 
Numbers 43 and 44, to ascertain whether the 
plaintiff's allegation is correct The defond- 
ants-appollants urge that the decree cannot 
bo amended in execution proceedings but that 
the plaintiff should file a suit. It appears to 
me that this contention is untenable for the 
question between the parties is one that 
relates to the execution of the decree 
between the parties to the suit and a 
separate suit does not lie. In Mulla’s Civil 
Procedure Code, at page 122, 3rd Edition, it 
is observed that if a decree-holder takes 
in execution land which is not at all covered 
by the decree, or land which is in excess of the 
decree, the proper course for the judgment- 
debtor is to proceed by an application under 
section 47, Civil Procedure Code, for the 
recovery of the land in the one case, and the 
excess in the other and not by a separate suit. 
In Dhan Kunwar v. Mahtah Singh (1), it was 
held that, “ where by a sale in execution the 
decree as it stood at the time when execution 
was taken out had been fully satisfied, but the 
decree was afterwards amended at the instance 
of the judgment-debtors, and in consequence of 
the amendment the decree -holders were found 
to have realized more from the judgment- 
debtors than they were entitled to, that it was 
competent to the judgment debtors by appli- 
cation under section 244 of the Code of Civil 
Procedure to recover such surplus from decree 
holders.” And at page 81 of the same report 
the Chief Justice refers to a possible case 
where after the execution sale it appeared 
that the decree awarded less to the decree- 
holder than he was entitled to according to the 
judgment and pointed out that in such a case 
the decree-holder, notwithstanding the sale 
would be justified in applying for the amend- 
ment of the decree so as to entitle him to 
recover in execution the full amount decided 
in the judgment to be due to him and that 
such application should be made under section 

(1) 22 A. 79; A. W, K. (1899) 181; 9 Ind. Dec. (N. S.) 
1083* 


244 corresponding with section 47 of the 
present Code. 

The application, therefore, rightly comes 
under section 47 of the Civil Procedure Code, 
read with section 161, Civil Procedure Code, 
which refers to the inherent powers of the 
Court to be exercised in doing substantial 
justice between the parties. 

I, therefore, concur in the order of my 
learned brother, dismissing with appeal with 
costs. 

Mr. Madgowkar, A. J. C. -A prelim- 
inary decree for partition was passed and 
a Commissioner was appointed and upon 
bis measurements and plan the final 
decree ensued. The plaintiff-respondent appli- 
ed under sections 47, 151 and 162, Civil Proce- 
dure Code, to the Court to ro -measure the 
portions allotted to the parties on the ground 
apparently that the Commissioner's total 
measurement was too small by about 66 feet 
and that the dofendants-appellants had been 
wrongly placed in possession of this excess. 
The lower Court decided that it had jurisdic- 
tion in execution to enter into this question. 
The defendants appeal. 

The argument for the appellants is that the 
Court having made a final partition vfM functus 
officio and could not in execution correct its 
own decree. The languago of section 47, 
however, is broad and clear enough to cover 
the present question. Nor is it apparent what 
advantage to the parties would ensue if, as is 
contended for the appellants, the question now 
raised could be decided not in execution but by 
a fresh suit. The present question clearly 
arises between the parties to the suit and 
relates to the execution, discharge or satisfac- 
tion of the decree and it, therefore, must be 
determined by the Court executing the decree 
and not by a separate suit under section 47 of 
the Code of Civil Procedure. As instances of 
a similar character, in addition to the authori- 
ties quoted by the learned Sub- Judge, I may 
refer to the case of Abdul Karim v. Islamin 
Nissa Bihi (2) and the judgment of Hayward, 

in Shivbai v. Yesoo (3), Scott, 0. J., in Moru 
Narsu v. Bassan Valad Fatteh Khan (4) and 

(2) 3i Ind. Cas. 231 ; 38 A. 339 ; 14 A. L. J. 4ol. 

(3) 48 Ind. Cas. 13o ; 43 B. 235 ; 20 Bom, L. B. 
925. 

(4) 48 Ind. Cas. 135 ; 43 B. 240 ; 20 Bom. L. B 
929. 
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Ganpatrao Sultanrao v. Anandrao Jacjando- 
rao (5), that money recovered in excess in 
execution can be recovered back in execution 
and not in a separate suit. It is not clear why 
land if recovered in excess in partition cannot 
be recovered back in execution and the error 
corrected. 

Both under section 47 as well as under 
section 151 the Court has clearly jurisdiction. 
The appeal, therefore, fails and must be dis- 
missed with costs. 

P. B. A. Appeal dismissed . 

(5) 55 Ind. Cas. 967 ; U B. 97. 22 Bom. L. B. 288. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 869 

OF 1922. 

December 17, 1923, 

Present : — Mr. Justice Mukerji. 

RANI— ] )EFENDANT— Appel- 
lant 
versus 

AIDAL SINGH and another— Plaintiffs 
--Respondents. 

Agra Tenancy Act {II of 1901) ss. 4, 79, Sch. IV, Art 
^0^ Ejectment hy land-holder — Ejectment hy one of 
several co.sharers —Suit io recover holding — Limitation, 

When a tenant ia unlawfully ejected by one of se- 
veral oo-abarers In the patti, who together would be 
entitled to recover rent from him, and, therefore, 
jointly oonfltitute the landholder, he cannot be 
deemed to have been ejooted by his land-holder within 
the meaning of section 79 of the Agra Tenancy Act, 
or for the purposes of Article 80 of Schedule IV to 
the Aot. 

Second appeal against the decree of the 
First Additional District Judge of Aligrah, 
dated the 21st March 1922. 

Mr. O, Agarwaht for the Appellant. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT. — This appeal arises out of 
the following circumstances. The respond- 
I C— 181 


ents, who are four in number, instituted the 
suit out of which this appeal has arisen for 
the ejectment of the appellant ‘s predecessor* 
in-intercst (husband) from certain plots. The 
allegation was that the respondents were the 
occupancy tenants and the original defendant 
was their sub-tenant. The defendant pleaded 
that he was a co-sharer in the village and ho 
was holding the land as lus Khud Kasht. He 
denied the respondent’s right to eject him as a 
sub-tonant. He also pleaded limitation. 

The suit was thrown out by the Court of 
first instance, but on appeal the learned Dis- 
trict Judge remanded an issue to the Muusif. 
That issue was: “ Are the present appellants 
occupancy tenants in the land in dispute or is 
it Khud Kasht of the present respondents? ** 
The learned Munsif held that the plaintiffs, 
the appellants before tho first Appellate Court, 
were occupancy tenants. He also held that 
there was no relation of landlord and tenant 
between the parties and that the respondent 
(the original defendant) was a co-sharer in the 
patti in which the lands were situated and he 
held tho land without the consent of the plaint- 
iffs. Ho also held that as there was a lam- 
bardar in the patti the defendant could not 
be regarded as land-holder. 

On receipt of tho finding, tho lower Appel- 
late Court decreed the suit. It did not come 
to any conclusion in what capacity the defen- 
dant was in possession nor did it come to any 
conclusion how long did the defendants posses- 
sion extend. 

These points not having been determined 
by the Court below, with the help of tlie 
learned Counsel for the parties, I went through 
tho evidence and come to the following con- 
clusion. I find that the defendant was one 
of the co-sharers in tho patti and that ho had 
been in possession of the lands for a period 
between 6 and 10 years without the consent 
of the plaintiffs. 

On these findings it has been argued by 
the learned Counsel for the appellant (the 
original defendant's succossor-in-title) that 
the suit should have been thrown out as 
being barred by limitation under section 79 
of the Tenancy Act and serial No. 80 of the 
4th schedule of the Tenancy Aot, the period of 
limitation is laid down as six months. 
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It has been argued by the learned Counsel 
for the respondents that the appellant cannot 
be called the “landholder.” She is only one 
of the several oo-sharors who are acting 
through a lamhanlar^ ono Reshan Singh. 
The question is, how far this contention of the 
respondent is correct. 

No authority bearing on the point has been 
cited to me. If we look to the definition of 
the word ‘land-holder* to be found in section 4 
of the Tenancy Act we see that the land- 
holder is the person to whom rent is payable. 
Where there are more than ono person entitled 
to receive rent, the land-holder would 
be the whole body of men and not one single 
member. The word person’ should be road as 
having been used to include ‘persons’. Applying 
this definition, it follows that when a tenant is 
unlawfully ejected, say, by one of a body of 
150 co-sharers in the who together would 
be entitled to recover the rent, the tenant can- 
not be deemed to have been ejected by his 
land-holder. Referring to section 194 of the 
Tenancy Act we find that where there are two 
or more co-sharers entitled to any right, that 
right must be exercised conjointly unless they 
have an appointed agent. Such an appointed 
agent would be the lambardar. For the appli- 
cation of the rule of six months’ limitation and 
of section 79 of the Tenancy Act it seems to 
me it would be necessary for the whole body 
of co-sharers to act (to eject the tenant) or the 
lamhardar to do so on behalf of the whole 
body of co-sharers. This would follow 
from the natural meaning of the several 
sections. If we look to the spirit of the 
rule wo also see that this is based on sound 
sense. As I have said, by way of example, 
if there be 160 co-sharers (a matter which 
is not unusual in Districts like Azamgarh, 
Gorakhpur and Basti) and one of the oo- 
sharers happens to take it into his head to 
eject a tenant it would be very hard on the 
latter. He may sue within six months one of 
the 150 co-sharers and when he has received 
the fruit of his litigation, he may bo dispossess- 
ed by another of the 150 of the oo-sharers. 

My finding of law, therefore, is that the 
ejectment of the respondents by the appellant’s 
predecessor was not an ejectment to which 
section 79 of the Tenancy Act or the short 
period of limitation would apply, 


That being the case, there seems to be no 
bar to the success of the plaintiffs -respondents. 
It is true that they brought the suit in a Court 
which had jurisdiction only to eject tenants. 
But no question of jurisdiction havirg been 
taken, and as it has been found that the title 
subsists in the respondents, there is no reason 
why they should not succeed. 1 have already 
stated that the case went in appeal to the 
District Judge who was the Appellate Court 
both for the Revenue and Civil Courts. 
The issue that was remanded by him for trial, 
was remanded to the Civil Court. It follows 
that the decree of the Court below was right. 

The appeal fails and is hereby dismissed 
with costs which will include Counsel’s fees in 
this Court on the higher scale. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Misorllaneoes First Civil Appeal 
No . 1809 OF 1923. 

January 30, 1924. 

Present: — Mr. Justice Lo Rossi gnol. 

RIAZ-UD-DIN— Defendant— -Appellant 
versus 

8HUJA-UD-DIN —Plaintiff— Respondent. 

Civil Proecdurti Code {Act V oj 1008) sch, IJ, paras. 
II, Ib^Arhitration toithout intervention of Court 
Awards Arithmotica I error — Amendntmt — Remission 
to arbitrator for re-consideratiofi^ Power of Court, 

A private award cannot be amended by the Court 
on the ground that the arbitrator has made an 
arithmetical mistake in arriving at the sum due by 
one party to the other, nor has the Court power to 
remit such an award to the arbitrator for ro-oonsidera- 
tion. 

Shyam Lai v. Parshottam Duff, 58 I. 0. 585 ; 18 A. 
L. J. 241; 2 U. r. L. R. (A.) 101; 42 A. 277, relied on; 

Hutchinson v. Shepperton, (1849) 13 Q. B. 955; 13 
Jar. 1908 ; 116 E. R. 1528, distinguished. 

Miscellaneous first appeal from the order of 
the Senior Subordinate Judge, Delhi, dated 
the 13th June 1923, passing; a decree in 
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accordance with the award filed by the arbi- 
trator in favour of the plaintiff. 

Application under paragraph 20 of Schedule 
II, Civil Procedure Code, for filing of a private 
award. 

Mr. Mela Bam and Lala Ttrath Bam, for 
the Appellant. 

Mr. M. OheduUa, for the Eespondent. 

JUDGMENT. — The question in this ap- 
peal is whether a private award can be amend- 
ed by the Court on the ground that the arbi- 
trator had made an arithmetical mistake in 
arriving at the sums duo by one party to an- 
other, The Court below has held that in such 
a ease it is not competent to interfere and 
must pass a decree in harmony with the award. 
The matter has been discussed in Shy am Lai 
V. Parshottam Daso, (1), in which it was held 
that in the case of a private award a Court has 
no power to correct an arithmetical error, not 
to remit such an award for ro-consideration. 

For the appellant reference has been made 
to Butchinscrn v. Shepperton (2) and two other 
English rullings which are based upon broad 
lines of equity. In this country, however, the 
question must be decided upon a consideration 
of the statute Law which is contained in para- 
graphs 14 and 15 of the Second Schedule of the 
Civil Procedure Code. In the case of a private 
award the Court has not been invested with 
the power of modification or correction such 
as it possesses under paragraph 12, in the case 
of an award made on reference to arbitration 
under the orders of the Court. Under 
paragraph 14, it may remit the award when it 
is illegal on the face of it, but I agree with 
the Court below that a mere arithmetical 
error does not amount to an illegality. It is 
uged on behalf of the appellant that the real 
intention of the arbitrator is not represented 
by his final conclusions and that his real con- 
clusion must be gauged by the processes by 
which he arrived at those conclusions. There 
seems to me little doubt that if the parties had 
argued the point before the arbitrator he 
might have amended his final conclusions but 
even this is not certain, he was not bound to 

(1) 68 Ind. Gtts. 656 ; 18 A. L. J , Ul ; a U. P. L. H, 
(A.) 104 ; 4a A. 277. 

(2) (IBdU) 13 Q. B 995 ; 13 jur. 1098 ; 116 E. B. 
1528. 


give his detailed reasons for the award and 
all that wo have to consider are the terms of 
the conclusions at which lie arrived, regardless 
of any error that may have crept into bis 
calculations. 

As the law stands at present, I cannot hold 
that the Court below could have adopted any 
course other than that which it has followed 
and I dismiss the appeal, but direct tlie 
parties to bear their own costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

oECOND Civil Appeai. No. 812 op 1922. 

December 11, 1923, 

Present : — Mr. Justice Mukerji. 

BISHUNATH OJHA— Plaintiff— Appel- 
hAm 

versus 

yHEOPEAGASH OJHA and OTHERS— 
DliPBNDANTS— R espondents . 

Itegistraiion Act (XV S oj 1908), s. 17 (1) (a)--Ocm- 
promtsc dedarmg right to ivimovcahk property^Begis^ 
traticih whether necesstxry^ Agreement reduced to writ- 
ifhg^Oral cvidciico, whether admmihlc. 

Where an agreement is not required by law to be 
in writioK or to be registered it is not cot necessary 
to prove the agreement by the prndaotioc of a writ- 
ten document. 

Where, however, the terms of an agreement have 
been reduced into writing, the WEiting alone is the 
evidonoe of the agreement and no oral evidence can be 
adduced to prove the agreement. 

A petition of compromise filed in mutation pro- 
ceedings which purports to declare the rights of the 
parties to immoveable property of the value of more 
than Bs. iOO falls within the purview of section 17 
(1) (a) of the Registration Aot and requires registra- 
tion. 

Jagratn v. Bnhcehar Dtihe, 14 A. h. J. 449; Baldeo 
Singh v. Udal Singh, 18 A. L. J. 877 ; BalamatuUza* 
mina v. Madia Allah KhaUf 16 A. L. J, 98, referred to 
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Second appeal against the decree of the 
District dudge of Ghauipur, dated the 20th 
April 1922. 

Dr. M. L. Agarwala, for the Appellant. 

Mr. C7. S, Bajpai, for the Respondents. 

JUDGMENT. — The question for deter- 
mination in this Second Appeal is wliether a 
certain petition filed in the Revenue Court on 
22nd December 1914 in a mutation proceeding 
is admissible in evidence, and. if so, whether it 
gives the appellant the property which he 
claims. 

The question has to be decided with 
reference to the peculiar facts of this case, 
having regard, of course, to the principles laid 
down in various cases by this High Court. 

It appears that on the death of Musammat 
Udha, the widow of one Monohar Oiba, certain 
persons, including the appellant, claimed title. 
Applications wore made in the Revenue Cburt. 
It does not appear clearly on what ground the 
present appellant claimed. The compromise 
in question was filed. This compromise will be 
examined later on. It will be sufEciont hero 
to mention that by this compromise the part- 
ies to it asked the Revenue Court to record 
the names of themselves in certain shares. An 
order was made in accordance with the com- 
promise. But it appears from the statement 
of facts made in the plaint that this order was 
set aside by a Court of appeal on the ground 
that the persons actually in possession were 
the Maharaja of Dumraon and another. Some 
of the defendants in this suit instituted a suit in 
the Civil Court for the ojectmont of the Maha- 
raja of Dumraon and others with respect to 
the property which belonged to Musammat 
Udha. That suit succeeded and on foot of the 
decree mutation orders were passed in favour 
of the contesting defendants. This fact consti- 
tuted the cause of action of the plaintifT- 
appellanfe and he brought the suit for mainten 
anco of possession. 

It has been found by the Court of first ins- 
tance that the plaintiff never got possession. 
The plaintiff based his claim on two grounds. 
He contended that he was an adopted eon of 
one Dhanai Ojha and as such was rever- 
sioner to the property. On this point the 
decision of the Courts below is against him. It 
has been found that Dhanai Ojha never adopt- 
ed him. The second point that was taken by 


him was that as the result of the com- 
promise arrived at in the mutuation proceed- 
ings he was entitled to the share now claim- 
ed by him. The Courts below negatived this 
ground of the claim They held that the 
document by itself did nob create any title for 
want of registration. 

The Courts below have relied on the Full 
Bench case of Jaijrani v. Bisheshar Dube (1). 
The learned Counsel for the appellant has 
sought to disbinguisli this case and has refer- 
red me to two cases decided subsequently, 
namely, the case of Baldeo Singh v. Udal 
Singh (2) and SalamatuUZamina v. Masha 
Alla Khan, (3). 

In my opinion this case must be decided on 
the peculiar facts involved in it. The principles 
of law are perfectly clear. Wliero an agreement 
is not required by law to be in writing or to 
be registered it is not necessary to prove the 
agreement by the production of a written 
document. Now the question in this case is 
whether the petition ol compromise filed in 
the Revenue Court is admissible to prove the 
plaintiff' s title. I have already said that, it 
has been found that the appellant has no 
title to the property independently of the 
compromise. This claim based on adoption 
i^y Dhanai Ojha has been negatived. But 
that fact alone does not show tliat there was 
not a bond fide contest in the mutation pro- 
ceedings. But the question is, “the plaintiff 
having no initial title at all, what is that 
which gives him the title It is said that it 
is the agreement among the parties in the 
mutation proceedings by which they settled 
their dispute that the appellant’s claim was 
recognised. Reading the petition of compromise 
I find the following sentence in it : — 

“ Baq 0 hissa kar sulah kunindagam hasb4^ 
zail qarar pay a,'* 

Assuming that there was a bona fide dispute 
as to the property the terms of the sottlemonb 
were reduced into writing and the petition of 
compromise purported to declare the rights of 
the several executants. As the terms of the 
compromise were reduced into writing, the 

(1) 86 Ind. Oas. 701 ; 14 A. L. J. 449 : 38 A. 866 
(F. B.). 

(2) 58 Ind. Oas. 782; 18 A. L. J. 877 ; 2 U. P. Ii, R. 
(A) 202. 

(8) 48 Ind. Oas. 645 ; 16 A. h. J. 98 ; 40 A. 187. 
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writing alone is the evidence and no oral evi- 
enoe can be adduced to prove the agreement. 
The writing being there and the property in- 
volved being worth more than Es. 100 the pro- 
visions of section 17 of the Eegistrabion Act 
would apply and the document cannot bo of 
any value to the appellant without registra- 
tion. In fact, the petition of compromise is 
the title-deed of the appellant. Ho has no title 
independently of this document. In this view 
I think the decision of the Courts below was 
perfectly right. I dismiss the appeal with 
costs including fees in this Court on the higher 
scale. 

Z. K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

First Civit^ Aiteal No. 32 of 1923. 

February 22, 1924. 

Present : —Messrs. Baker, 3,0. 
and Prideaux, A. J, C. 

SAWAI SINGAI BALGHANH 

AND OTHERS -PLAINTIFFS 

— Appellants 
versus 

SAWAI SINGAI BACHMAN PRASAD 

AND OTHERS— Defendants— ■ 
Respondents. 

Bindni Latv-^^Jornt Family^ Fartttion, wMher 
must he equal-- Arhitraiion^Ueference made by 
father-^-Awardt whether binding on minor sons. 

There is no absolute rule of Hindu Law that a parti- 
tion must be equal, althoagh, generally speaking, it 
is 80 . A member of a joint Hindu family may of 
his own free will accept as his share as small a por- 
tion of the joint property as seems good to him, and 
renounce all claims to the rest. [p. 1048, col. 1.] 

Amritrao v. Mahundrao, 5Blnd. Gas. 866 ; 13 L. W. 
112 ;-15 N. L. B. 165 (P. C.). followed. 

A father in a joint Hindu family as manager fully 
represents the family, and, in the absence of fraud 
or collusion, his acts are binding on the ^ other mem- 
bers of the family. It is competent to him to refer to 


arbitration the partition of the joint family property, 
and an award jaada on such a reference, if valid in 
other respects, will bo binditig on the sous, whether 
adults or minors, [p. 104t\ ool, 2.J 

Jagan Nath v. Mannu Lah 16 A. 231 ; A. W. N. 
(18'M) Go , 8 Ind. Doo. (N. S.) 150 ; Balaje Narayan 
Gokhale v. Naniif 27 B. 2H7 ; h Bom. L. U, ‘.i5, relied 
on. 

Appeal againeb the decree of the Subordin- 
ate Judge, Saugor, dafced 17bh January 1923, 
in Civil Suit No. 63 of 1921. 

Mossrfl. M. Gupta and N, G. Bose, Ll. />., for 
the Appellants. 

Sir B, ii. Bose, for tiio Respondents. 

JUDGMENT. -The plaintiffs sued for 
partition of the family property, alleging that 
part of the joint property had been partitioned 
among the parties on 22nd August 1920 by 
six panchas, but tliat no imraoveab'lo property 
was divided. The defendants alleged that the 
whole joint property had been divided on 
various dates ; that immoveable property had 
been partitioned by an agreement on the same 
date as that alleged by the plaintiffs but con- 
ducted by different arbitrators, and that the 
parties are in possession of their respective 
shares in accordance with the partition. The 
Additional District Judge, Saugor, found that 
the entire joint property had already been 
partitioned and dismissed the plaintiffs’ suit ; 
hence the present appeal. 

The evidence has boon discussed at length 
by the learned Additional District Judge. 
The principal point in this case is as to the 
genuineness of Exhibits D-13 and D-14, 
which are respectively the reference to 
the arbitration by the parties and the 
award of tlio arbitrators, dated 22nd 
August 1920. These documents are alleged 
by the plaintiffs to be forgeries. The 
oral evidence, as pointed out by the lower 
Court, is conflicting. The whole of the evid- 
ence has been read out in Court and the 
witnesses on both sides have made certain 
statements to which exception can be taken, 
but we do not think that it is necessary to go 
in detail through the oral evidence. The 
principal factor in arriving at a determination 
in tills case must bo the conduct of the parties, 
w hich is a matter of very great importanoe, 
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The i)artii3ioa of fche immoveable property 
Ib alleged to be unequal since the defendants 
have been given a larger share in three vill- 
ages than the plaintiffs. The genealogy is 
given at the beginning of the lower Court’s 
judgment and need not be repeated. It has 
been argued by the l(3arned Advocate for tlio 
respondents that in the case of a large pro- 
perty, such as is in issue in the present case, 
worth more than a lakh, it cannot be defini- 
tely said that the partition is unequal, merely 
because the defendants liave got a larger 
share in the immoveable property. It would 
be necessary to go in detail through all the 
other items of property, cash, ornaments, 
cattle and grain, etc., valuing each item, in 
order to be able to decide whether the parti- 
tion was unequal or not. In our view of the 
case, however, this question does not arise, 
because, if it can be shown that the plaintiffs 
sui>mitted the question of partition to arbitra- 
tion by Exhibit i>-13 and accepted an award 
of the arbitration by Exhibit D-14, the 
partition, whether equal or not, is binding upon 
them. Exhibit D- 14, which is signed by the 
arbitrators and which is denied by the plaint- 
iffs, was apparently signed originally by the 
representatives of the three branches, plaintiff 
No. i Fanobamal, plaintiff No. 5 Nathuram and 
defendant No. 1 Laohhman Prasad, and their 
signatures have been struck out. The reason 
assigned for this by the appellants is that the 
defendants, knowing that when the document 
was presented for registration the Begistrar 
would require the attendance of the executing 
parties, scored out these signatures in order to 
prevent the plaintiffs being called, as they knew 
they would at once repudiate the document. 

It may be observed that if Exhibit D-14 is 
a forgery, it was not necessary for the de- 
fendants to forge the signatures of the plaint- 
iffs on an award, as the defendants must 
have known that the plaintiffs at the first 
opportunity would repudiate the document. 
The explanation put forward by the defendants 
for scoring out the signatures is that, while an 
award does not require registratiou, the effect 
of the signatures of the plaintiffs on the docu- 
ment would be to convert it into an instrument 
of partition which would require a very large 
stamp, ill view of the value of the property. 
The suggestion made by the defendants that 
the names were scored out at the instance of 


the Sub-Eegistrar has been denied by the Sub- 
Begistrar himself, and seems very improba- 
ble that he would interfere in any away with 
the nature of the document presented for 
registration. 

The defendants' case is that the award was 
entered into with the consent of all the parties 
and that after disputes arose it was found 
necessary to have it registered, and it was only 
after that that the plaintiffs attacked it as a 
forgery. It seems probable that oiroumstan- 
oes arose which compelled the registration of 
the document. The date of Exhibit D-14 is 
22nd August 1920 it was presented for regis- 
tration on 11th December 1920 and the 
plaintiff No. 1 says that he got knowledge of it 
on 15th December 1920. 

In this connection the conduct of the plaint- 
iffs is of very great importance. The docu- 
ment was impounded for want of stamp and 
sent to the Collector. Plaintiff No. 1 alleges 
that ho presented a petition to the Sub-Regis- 
trar, saying that it was a forgery* The t5ub- 
Begistrar is unable to state whether any such 
application was made, without reference to 
the application itself, and no copy of such an 
application has been put in on the record, 
although presumably the original application 
must be in the possession of the registration 
authorities. Proceedings were then taken by 
the Deputy Commissioner to recover the 
deficit stamp and notices were issued to the 
parties. Plaintiff No. 1 who is the principal 
plaintiff in the case, plaintiff' No. 5 being a 
young man, alleged to be of weak in- 
tellect, did not contest the award as a 
forgery. It is true that plaintiff' No. 5 Nathuram 
(Ex. D-25), stated before the Collector 
on 30th March 1921 : ** The document 
ment is an award made by the Punch but it 
was not done in my presence.” But, apart 
from that, we find no protest on the part of 
the plaintiffs that the award was a forgery. 
Plaintiff No. 1 made no allegation that it was 
forged, though his interests were seriously 
affected by it. Naturally, when plaintiffs 
were called upon to make good the 
deficiency of the stamp, they would have 
said that the award is a forgery, made 
without their knowledge, that they did 
not sign it, and that, therefore, they were not 
responsible for payment of any deficient stamp- 
duty on it, nor did it affect any property. 
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Ultimaliely, stamp-duty and penalty were 
levied on the award which was thus made 
le^al. Before this, an application made for 
mutation of names in accordance with the 
award. The plaintiffs did not appear before 
the Tahsildar^ although notices wore issued. 
They appealed to the Deputy Commissioner 
against the Tahsildars order regarding 
mutation, not on the ground that the 
award was a forgery but that it was 
unregistered and that there was no proper 
proclamation. This is shown by Exhibit 
D-2, which is the order of the Deputy 
Commissioner in appeal, dated i8th March 
1921. The appeal is by Panchamlal, 
plaintiff No. 1, against the order of the 
Tahsildar, Rehli, granting mutation in favour 
of defendant No. 2. The first ground of 
appeal was that there was no proper 
proclamation, and the only other ground 
was that the mutation granted was based 
on an unregistered document, that is, the 
award (Bxh. D-14), which is now being 
challenged as a forgery. 

It is perfectly clear that if this document 
was a forgery, both the plaintiffs Nos. i and 5, 
whose interests were adversely affected by it, 
would have lost no time in bringing this fact 
to the notice of the Revenue authorities. One 
would have expected also that they would 
have instituted civil or criminal proceedings 
against the defendants with a view to have 
the document sot aside, but, on the contrary, 
we find that in the appeal against the order 
in the mutation proce^ings the question of 
the document being forged is not even men- 
tioned, and what is still more curious is that 
from the statement of plaintiff No. 1 Pan- 
chamlal it appears that even after this, further 
moveable property was divided between the 
plaintiffs and the defendants in March and May 
1921, It is difficult to suppose that if the 
plaintiffs were aware that their co sharers 
defendants had brought into existence the forg- 
ed award, by which they were unjustly de- 
prived of their fair share of the property, they 
would consent to divide any more property 
with them until the award was set aside. 

Great importance attaches to this conduct 
of the plaintiffs, and in our opinion it is en- 
tirely against the theory that this award was 
got up behind their back, without their 
consent, and is a forgery as they now contend. 


It is to be observed that the plaintiffs admit 
that a Pimch was called to effect a partition on 
the 22nd August, the same date as alleged 
by the defendants, but the Pam h is differ- 
ent. The partition which they set up 
was only a partial partition. It is not sup- 
ported by any documf^nb, whereas tlie 
partition set up by the defendants is sup- 
ported by Exhibits I)-l3 and D-14, and it 
has been shown that the names of the 
sharers have been mutated in accordance 
with Exhibit D-14 and that the plaintiffs did 
not attack that award on the ground of its 
being a forgery, ft has also been admitted 
by the plaintiff No. i (P. W. 1) that the buff- 
aloes were divided in Knar, and the bullocks 
in Baisakh following, that is, subsequent to 
the date of the alleged forged awarci which 
came to the notice of the plainPff No. 1 intho 
preoedi ng Decern her . 

In these circumstances, the story of the 
defendants appears much more probable. The 
Panchas named in the plaint as having been 
present at the partition set up by the plaintiffs 
are four only, iJarchand, Dholanath, Berbuda 
Prasad and Mulchand. Subsequently, in his 
evidence tlio plaintiff No. 1 added two more, 
namely Bilku and Alimirchand. C)ut of those 
six, only Mnlcband was examined as P. W. 2 
and Uarchand as P. W. 9 ; the other four are 
not examined. Mulchand is the plaintiffs' 
Karinda and was prosecuted by the- defendants 
for criminal breach of trust. Harchand is 
son-in-law 'of plaintiff 1. He was married 
to the sister of defendant 1, but she died 
long ago. On the other hand, the defendants 
have examined all Panchas named by them in 
their statement, with the exception of Par- 
manand, and also the witnesses who attest- 
ed the award. In this connection, we may 
remark that the attempt on the part of the 
appellants to show that the letter “ ^ ” i.e, 
(Gavhi, witness), before the names of those 
witnesses has been changed to “ ? ", i,e, 
(Daskat, signed by), is unsuccessful. There 
is no such change. All tliat has happend is 
that the writer had made a mark (11=^) 
before the signature of each witiu'ss ; in some 
instances the signatures coincided with this 
mark and in others did not^ Even if such a 
change had been made, the fact that unedu- 
cated arbitrators described themselves as 
witnesses would have little significance. 



1048 


INDIAN OASES 


[1924 


SAWAI SINGAI BALOHAND V, SAWAI SINGAI IiAOHMAN PEASAD 


It is extremely improbable that if tbe 
defendants wanted to forge an award, they 
would go the length of forging the signatures 
of the plaintiffs on it and then scratch them 
out again. The conduct of the parties as 
referred to in the earlier portion of this judg- 
ment leaves no doubt in our minds that 
is not a forgery, and, therefore, it is inherently 
improbable that D-13, which is a submission 
to arbitration, is a forgery cither. If, therefore, 
those documents are genuine, as wo believe 
they are, tbe question of the inequality of the 
partition does not arise. By Exhibit D-13 the 
plaintiffs gave power to the arbitrators to 
divide the property, as they liked, in order to 
avoid litigation. It is not contended that 
there was any inequality of partition except 
as regards the land, although it is true that 
the defendants have got a larger share of the 
land. This is immaterial in view of the 
acceptance by the plaintiffs of the award of 
arbitrators, as shown by their subsequent con- 
duct. An objection was taken to it merely on 
the score of registration and they have not 
expressly declared it to be a forgery, so the 
award would bo binding on them. 

Plaintiff 5, Nathuram, has admitted signing 
Exhibit D-17, which refers to his acceptance 
of the a'vard, l)ut says his signature was 
obtained by force by defendant 1. 

It has been contended on behalf of the 
appellants that, assuming the award is genuine, 
the plaintiffs had no power to bind their 
minor sons and heirs by a reference to arbi- 
tration. It is contended that, under the Hindu 
Law, the partition must bo equal. It has been 
held by the Privy Council in Amritrao v. 
MukuTidrao (1), that a member of a joint 
Hindu family may of his own free will accept 
as his share as small a portion of the joint 
property as seems good to him, and renounce 
all claims to the rest. There is no absolute 
rule that the partition must be equal although, 
generally speaking, it is so. 

With regard to the power of the father to 
bind his sons by a consent to an unequal par- 
tition, authority will be found in Jagan Nath 
V. Manu Lat (2), where it was held that it is 

(1) 53 Ind. Gas. 866 ; 16 N. L. B. 166 ; 18 Ii. W. 
112 (RO.) 

(2) 16 A. 231 : A. W. N. (1899) 60 ; 8 Ind. Dec. 
(N. S.) 160. 


competent to the father of a joint Hindu 
family in his capacity of managing member 
of the family to refer to arbitration the parti- 
tion of the joint family property, and the 
award made on such a reference, if in other 
respects valid, will bo binding on the sons. In 
Balajt Narayan Gohhale v. Nana> (3), it was 
held that a manager of a joint Hindu family, 
even when he is not the father, has the power 
to bind the family by a reference of a dispute 
with any outsider regarding any family prop- 
erty to arbitration, provided such reference 
be for the benefit of the family. Minors in 
the family are bound by the reference and, 
consequently, by the award made upon it. The 
law is that as a father in a joint Hindu family 
as manager fully represents the family, and, in 
the absence of fraud or collusion, his acts are 
binding on the other members of the family, 
it is competent for him to refer any dispute 
with reference to any matter, in which the 
family is interested, to arbitration. There is no 
evidence of fraud or collusion here, and unless 
the whole property is ro- valued, it cannot 
definitely be stated how for the partition is 
unequal. 

It has been contended on behalf of the 
respondents that the inequality only amounts 
to an extra share of Rs. 5,000 in three villages, 
whereas it has been contended on behalf of 
the appelants that there is a gross inequality 
in the sir and kliudkasht lands. But, in view 
of the evidence derived from the conduct of 
the parties in accepting the award, the ques- 
tion of inequality does not arise. 

The appeal consequently fails and is dis- 
missed with costs. 

z, K. Appeal dismissed, 

(3) 27 B. 287 ; 5 Bom. L. K. 95. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1524= op 1923. 

December 19, 1923. 

Present : — Mr. Justice Mukerji. 

Musamrnat KHATOON BIBI and anoteer— 
Defendants —Appellants 

versus 

NAZIR— Plaintiff— Respondent. 

Civil Procadfiire Code {Act V of 1908) $. 11, whether 
exhatiStive^Pie<^ jadioata — and wife, gues' 
ti<m of divorce decided beiween^Question, whether can 
be reagitated 6?/ wife's father. 

The rales of prooodareare framed for aiding jastioe 
and should not be so Interpreted as to operate against 
the course of juatioe. 

Seotion 11 of the Civil Procedure Code is not 
exhaustive as to the principles of res judicata- 

Where it has once bean decided between a husband 
and wife that there has been no divorce of the wife 
by the husband, the question cannot be re-agitated 
at the instance of the wife's father in a subsequent 
suit by the husband for restitution of conjugal rights 
to which the former happens to be a party. 

S. Bawawoorthi Dhara v. Secretary of State 
for India in Councih 19 Ind. Cas. 666 ; 36 M 141; 24 
M. L. J, 469, Kishorc TiloMas Paro Bema 

74 Ind Cas. 288 ; 50 0. 28 ; (1922) A. I. R. (Cal.) 199. 
relied on. 

Second appeal against the decree of the 
Judge of the Court of Small Causes, exercis- 
ing the powers of a Subordinate Judge, of 
Allahabad, dated the 27th August 1923. 

Mr. U, S. Bajpai, for the Appellants. 

JUDGMENT. — The facts of this case 
which have give rise to this appeal are these : 
The plaintiff, Nazir, is the husband, the appel- 
lant, Musainmai Khatoon Bibi, is said to be his 
wife. Muhammad Ismail, appellant No. 2, 
is father of Mt. Khatoon Bibi. In a previous 
suit between the husband and wife it was 
held that there was no divorce, Nazir insti- 
tuted this suit, out of which this appeal 
arises, for the restitution of conjugal 
rights against his wife. The father-in-law, 
Ismail, was made a party to the suit 
on the ground that the father-in-law was 
I 0-182 


putting obstructions in the way of tlie wife’s 
going to live with the plaintiff. TJie lower Court 
found that the question of divorce was 
res judicata and did not permit the father-in- 
law, Ismail, to adduce evidence in proof of 
his allegation that there was in fact a divorce. 
Ismail raised a further plea that there was no 
cause of action against, him. On that plea 
the learned Judge oi thrower Appellate Court 
has pointed out that it was clear from his 
statement that be was not prepared to allow 
his daughter to go and live with her husband 
and there was, therefore, a cause of action 
against him. 

In this appeaMt is urged that the lower 
Courts were wrong in shutting out ov id once. 
It is also urged that there is no cause of 
action against Ismail. The last of the grounds 
taken in appeal, namely, the 4th ground, has 
not been pressed before me. 

As regards the question of divorce, I think 
the lower Courts were perfectly right. ^J'he 
question of the status between the alleged 
husband and wife lias been once decided as bet- 
ween themselves. It would be simply mon- 
strous to allow the father to prove that tliero 
vras, as a matter of fact, a divorce. It is true 
that section 11, Civil Procedure Code has 
no application when the question is raised by 
Ismail. But that section is not exhaustive. 
In the case of & BamamurU Dhora v. The 
Secretary of State for India in Council (l), it 
was held that where there was a dispute 
between to rival claimants for a property and 
the suit was decreed in favour of one it was 
not open to a third party to contend that the 
property did nob belong bo the successful 
party. In this connection see also Naha 
Kishore Tillokdas v. Paro Berxa (2). The 
principle on which these decisions were given 
applies to this case. If the Courts were to 
allow Ismail to provo successfully that there 
was a divorce, the result would bo that, while 
the wife would be compelled to go and live 
with her husband, the decree, would be nulli- 
fied by the father being allowed to keep back 
the wife. The rules of procedure are framed 
for aiding justice and they should not be so 
interpreted as to operate against the course of 
justice, 

(1) 19 Ind. CaB. 656; 86 M. 141; 24 M. L. J. 469. 

(2) 74 lud. Cap. 283 ; 50 C. 28; (1922) A. I. B. (0.) 
108. 
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In my opinion, therefore, there in nothing in 
the first and second grounds of appeal. 

The next point is whether the Court below 
was wrong in holding that the statement of 
the appellant himself showed that there was 
a good cause of action against him. I think 
that the Court below was justified in saying 
that it was clear from the attitude and plead- 
ings of Tsmail in the conduct of the case that 
the plaintiff was right in saying that Ismail 
was unwilling to allow his daughter to go and 
live with the plaintiff. 

The appeal fails and is hereby dismissed 
under O. XLI, r. 11, Civil Procedure Code. 

z. K. Appeal dismisml. 


ALLAHABAD HIGH COURT, 

Civil Eevision No. 124 of 1 923. 
February 26, 1924. 

Present Mr. Justice Walsh and Mr. Justice 
Kyves. 

GrAYA PE AS AD and another — 
Applicants 
versus 

FIEM MDTHU LAL BDDHA LAL- 
Opposite Party. 

Arhitraiicn-'-Submissiont leave to revoke^ whcmto he 
given. 

In giving leave to revoke a submiflaion. the Oourfc 
nball be satiafied that a eabatantial mfsoarclge of 
juatioe will take place In the event of its refusal. It 
would be contrary to Justice to give leave to revoke a 
submiasion to a party who, as a consideration for a 
contract, had agreed to submit any disputes, whether 
o! law or fact, which might arise, to arbitration, 
when he found the case going against him. The 
exercise of the power of giving leave to revoke is in 
general limited to oases where the arbitrators are 
exceeding their Jurisdiction, or refusing jurisdiction, 
or failing to do all that their Jurisdiction requires 
them to do, and the principle underlying the exer- 
cise o! the power to revoke, is that the parties take 
the arbitrators for better or lor worse, that their 
decision is final both as to law and faot, that unless 
a substantial miscarriage of justice may take place, 
leave ought not to be given, and it is no miscarriage 
of Justice for a party to be injured by bad law which 
he has agreed to be bound by. 


Civil Bevision againsb the order of the 
Distriob Judge of Cawnpore, dated the 13th of 
August 1923. 

Dr. M. L. Agarwala and Mr. P. N, Sapru, 
for the Applioauts. 

Messrs. Sailanath Muherji and 27. P. 
Asthana^ for the Opposite party. 

JUDGMENT. — We think that the learn- 
ed Judge went a little too far in cancelling 
the order of the 16th of July 1922. We 
think we understand what his intention was, 
but it has left the matter in somewhat of a 
muddle, because if the order of the 15th of 
July is cancelled, the application ceases to 
exist, and the notice to the parties and the 
arbitrators is no longer effective. On the 
other hand, the parties before us are agreed 
that the application has not been disposed of 
and is still pending. All we can do, therefore, is 
—while suggesting that the arbitrators shall 
not go on with their arbitration while the 
application to revoke the submission is pend- 
ing— to cancel the order of Mr. Holme of the 
13th of August 1923, and to send the matter 
back in order that the application for revoca- 
tion be heard and determined at a very early 
date. If the District Court of Cawnpore poss- 
esses a copy of the last Edition of Russel on 
Arbitration, namely, the 10th Edition, 1919, 
edited by Mr. Hudson, it will find in a very 
small compass in sub-section (4) of section i 
of part I, all the principles set out which 
ought to govern the decision of an application 
for leave to revoke. For the convenience of 
the Court, in case this book is not available, 
we may mention that it has always been, 
under the corresponding section in England, 
held by English Courts that in giving leave to 
revoke a submission, tlie Court shall be satis- 
fied that a substantial miscarriage of justice 
will take place in the event of its refusal. It 
would be contrary to justice to give leave to 
revoke a submission to a party who, as a con- 
sideration for a contract, bad agreed to submit 
any disputes, whether of law or faot, which 
might arise, to arbitration, when he found the 
case going against him, The exercise of the 
power of giving leave to revoke is in general 
limited to cases where the arbitrators are 
exceeding their jurisdiction, or refusing juris- 
diction, or failing to do all that their juxisdio- 
tion requires them to do, and the principle 
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underlying the exeroiise of the power to revoke 
is, that the parties take the arbitrators for 
better or for worse, that their decision is final 
both as to law and fact, that, unless a sub- 
stantial miscarriage of justice may take place, 
leave ought not to be given, and it is no mis- 
carriage of justice for a party to be injured by 
bad law which he has agreed to be bound by. 

We set aside the order of the 13th of 
August 1923, and direct the record to be 
returned to the lower Court for disposal 
without delay. The costs will be costs in the 
application and will include in tliis Court fees 
on the higher scale. 

S. D. llevision allotoed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 6i of 1921, 
December 18, 1928. 

Presmt : —Mr, Justice Phillips and 
Mr, Justice Venkatasubba Bao, 

S. S. EAMUDU AYTAB and another 
—Plaintiffs —Appellants 

versus 

N. K. BAMAYYAB and Brothers, 

BY THEIR Managing Partners N. K. N. 
BAMAYYAB—Defendants— Bespondents. 

Contract Act (IX of 1872),' a. 118— /or salt 
oj goods^Warranty of quality^ breach af ^Failure to 
reject within reasonable time -^Remedy --CoTnponsation 
for damage* 

The plaintiff agreed to goods to the defendant 
at Rgi. 16-2-0 a bundle describing them aa tho«e he 
had purohaaed from R. N. & Co., who were buying 
the same from certain Mills at Ra. 14 a bundle. 
Some of the goods delivered by the plaintifi in pur- 
suance of the contract were purchased by R. N. & 
Go. from the Mills at Bs. 9-12-0 but were of the same 
quality and description as those purchased at Bs. 14. 
The defendants received the goods at their godown 
and three months thereafter rejected the goods. In a 
suit by the plaintifE to recover the purchase-money ; 

Heldf (1) that the contract being in respect of bales 
sold at Bs. 14 and the goods delivered being these 
sold at Rs. 9-8-0, there was a brosioh of the condition 
of the contract. 


Sivaravta Iyer v. Subba Iyer d Sena, 70 lud. Caa. 
346 ; 15 L W. N. 9 ; (1U22) A. L B. (JSI.) 28, follow d. 

(2) but that the defendant a having accepted the 
goods and not having rejected them within a “ rea- 
sonable time ” they were entitled under section 118 
of the Contract Act only to claim oompeusation for 
damages caused by the breach of warranty of title. 

(3) that, however, as the goods delivered wore in 
texture and quantity the same as the goods contract- 
ed fo{, the damage caused was mil and the plain tin 
was, therefore, entitled in full to the purchase money 
claimed. 

Appeal against tlie decree ot the Court of 
the Subordinate Judge of Madura in ( ). S. 
No. 70 of 1919. 

Mr. A, Knshnastoemy Aiyar, for the Ap- 
pellants. 

Mr. (i. Krishnaynaclianar, lor tho Uespon- 

dents. 

JUDGMENT. — In this case plaintiffs en- 
tered into a contract to sell 60 bales of yarn 
of various counts to defendants. Ex. A, dated 
2lBt August 1918, is the first written record 
of the contract and in respect of the count of 
50 ’b with which we are mainly concerned, it 
was agreed that 30 bales should be supplied 
at Bs. 16-12*0 per bundle of 5 lbs. 
On 23rd August 1918 plaintiffs wrote 
another letter (Ex. C.) stating that the bales 
sold were those purchased from Kayalu Aiyar 
Nagasami Iyer & Co., which the latter were 
buying from the Mills at Rs. 14 per bundle. 
These two letters were accepted by defendants 
in Ex. B, and we may take the three docu- 
ments together as embodying the terms of 
the contract. Plaintiffs delivered 28 bales, 
including 7 bales of count No. 50, between 
9bh September 1918 and 14th October 1918. 
The first 3 bales of 50*s were paid for 
in full after deducting the advance paid 
in respect of them. All the bales were 
left in defendantsB godown and no 
objection was taken until 19th December 
1918 (Ex. 11). It then transpired 
that Bayalu Iyer Nagasami Iyer & Co., had 
purchased 60's from tho Madura Mill at 
Rs. 9-8-0 per bundle as well as at Rs. 14 per 
bundle, and some of the former bales w^ere 
supplied to defendants. It is admitted that 
the goixls in all tho bales were of tliu same 
quality and description, exce pt tl.at some were 
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Bold by the Mills at Ks. 14 per bundle and 
some at Es. 9 8-0 per bundle. As the contract 
was in respect of bales sold at the former 
price, and goods ol the latter price were 
delivered, on the authority of Sivtirama Iyer v. 
Su^)biyer d Sons (1), this amounted to a 
breach ot a condition of the contract and we 
may take it as such. On this footing the 
Subordinate Judge has held that plaiiitifTs 
broke the contract and has refused to decree 
their suit for the balance of purohaso-money 
due in respect of those six bales. In appeal 
it is contended that, in spite of the breach of 
condition, the defendants accepted the goods 
and cannot, therefore, plead breach of 
contract, but are confined to their re- 
medy under section 118 of the Contract 
Act, tliat is, the damages sustained owing 
to the breach of warranty. It is then con 
tended for respondents that they were entith 
ed to a reasonable time within which to 
reject the goods and that their rejection 3 or 4 
months after delivery was within a reasonable 
time. In section 118 the words are, “ time 
reasonably sufficient for examining and 
trying ” and it is not suggested that, during 
the three months after delivery, defen- 
dants made any attempt to examine or try 
the goods, nor did they make any enquiries as 
to their origin Undoubtedly, 3 months is an 
excessive period for mere examination or trial, 
but it is argued that, inasmuch as defen- 
dants were not in a position to find out 
the breach of warranty by mere ex- 
amination the reasonable time must be 
oxtented so as to cover the time that actually 
elapsed before its discovery. This, however, 
is not what the section provides, and when 
delivery is accepted, money paid, and the 
goods stored in the buyer's premises, it is not 
unnatural that the seller should consider that 
they have been accepted and he is entitled to 
protection equally with the purchaser. We 
must, therefore, hold that the time was not 
reasonable. (Kirie Original Hide Appeal No. 13 
of 1921) in this Court and Kissmdoyal v, 
Askar an^ (2), In this view wo hold that defen- 
dants accepted the 6 bales of 50’s which form 
the subject-matter of this appeal and can 
only claim compensation for the damage 

(1) 70 Ju<\ Ciu. 3'IG ; 15 L. W. 9 ; (1922) A. I. 3L 

(2) Jii'K iSw'u 2'JO ; 23 C L. J*. 115. 


caused by the breach of warranty which is 
admittedly niZ, for the goods delivered were 
in texture and quantity the same as the goods 
contracted for. Plaintiffs are, therefore, en- 
titled to the balance of purchase- money 
claimed by them. The Subordinate Judge has 
awarded them Es. 14-2-0 per bundle, the 
price realized on re-sale, but the contract price 
is Rs. 16-2-0 and plaintiffs are entitled to an 
additional Es. 2 per bundle, that is, Rs. 960 
The Subordinate Judge has also allowed 
defendants to sob off the advance paid by them 
in respect of the 32 bales, which were admit- 
tedly not delivered, but they do not form the 
subjeeb-mattor of this suit. The right bo the 
money paid in advance will depend upon a 
number of considerations in reference to the 
contract as a whole and these questions have 
not been put in issue. With regard to this 
sum, therefore, defendants will be referred to 
a separate suit. The decree is modified 
by awarding plaintiffs Rs. 35,190 plus Es. 960 
minus Es. “19,360. that is, Rs. 16,790 with 
interest at 9 per cent, from 2ud April 1919 to 
date of plaint and subsequent interest on the 
aggregate at 6 per cent ; and parties will pay 
and receive proportionate costs. Respondents 
will pay appellants' costs in appeal, 

V. N. Y. Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 577 of 1922. 

February 19, 1924. 

Present Mr. Baker, J, C. 

ABDUL AZIZ KHAN and another — 
Appellants— Plaintiffs 
versus 

THE MUNICIPAL COMMITTEE, 
KHANDWA— Defendant- 
Respondent. 

C. P,M%midpal Act (XVI ol 1903) s. %1 ^Contract, 
what whether vmtraci'- J^riting, 

whHhcr necessary. 
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Contracts made by a public body must be strictly 
in conformity -with the mode of making such oon- 
traota as prescribed by Statute. 

young V. Corporation of Leamingiout (iBSii); 51 W. 
J, Q. B. 21)2 ; 8 Q. B. D, 571) ; 46 L. T. 55530 L. B. 
500, 46 J. P. 516; affirmed in (1883) 52 L. J. Q. B. 
713;8App. Gas. 617, 40 L T. 1; 31 W. B. 025 ; 47 
J. 1\ 660i relied on. 

The word “contract," as used in section 31 of the C. 
P. Municipal Act, must be taken in its ordinary sense. 

A sale by auction by a Municipality is a contract 
within the meaning of section 31 of tho C P Munici- 
pal Act and in order to be binding on the Municipali- 
ty must be in writing. 

Payno v. Care, (178J) 1 B. B. 679, 3 1. K. 118; lOOG 
E. B. 502; Johnston v. Boyes, (1899), 2 Ch, 73 , 68 L 
J. Ch. 425; 80 L. T. 488 ; 47 W. E. 517 ; Warlow v. 
Harrismi, (1858) 29 L. J. Q. B. 15 ; 1 El. Sc El. 295 ; 
6 Jur. (N. S.) 60; 8 W. B. 95; 120 E. B. 020, relied on 

Section 31 of the C. 1’. ]\lunicipal Act does not lay 
down that a contract should be in any particular 
form, except that it should be in writing. 

Appeal againsti the decree of the District 
Judge, Khandwa, in Civil Appeal No. 67 of 
1922 dated 18th August 1922. 

Mr. M, Gupta, for the Appellants. 

Mr. S. B. Gokhale, for the Respondent, 

ORDER . — This appeal has been argued on 
a single point of law, and until that is decided 
the remaining questions in it cannot be con- 
sidered. 

The facts are that the defendants, the 
Municipal Committee. Khandwa, sold by 
public auction the grass growing round the 
Mogbat tank under certain conditions which 
were duly published, but subsequently, they 
required the plaintiffs to enter into an agree- 
ment which was contrary to the conditions of 
sale, certain coupes being excluded and certain 
impossible conditions being imposed, and on 
the plaintiffs obieoting the coupes were sold 
by the Municipality to another person. The 
plaintiffs, therefore, sued the defendants for 
damages. 

The first Court, the Subordinate Judge, 
Khandwa, awarded the plaintiffs Re. 2,692-8-0, 
On appeal the J9istriob Judge of Niniar reduced 
the damages to Ks. 1,112 8-0. Tlie plaintiffs 


make a second appeal against this decision and 
the defendants put in cross objections. 

The appeal and the cross-objections relate 
to certain items of damages, but at the hear- 
ing a preliminary objection was taken by the 
respondents that under section 31 of the 
Central Provinces Municipal Act of 1903 the 
suit would nob lie because there was no con- 
tract in writing with the plaintiffs as required 
by the Act. Section 31 of the Act lays down (1) 
“ Every contract made by or on behalf of a 
Committee whereof the value or amount 
exceeds fifty rupees shall bo in writting. (2) 
Every such contract shall be signed by the 
president or vice-president and a secretary.... 
(3) If a contract to which this section applies 
is entered into otherwise than in conformity 
therewith it shall nob be binding on the 
Committee.'’ The question, therefore, arises 
as to whether a sale by auction hold by the 
Municipal Committee is a contract within the 
meaning of seobion 31 of the Act. 

It is of course settled law that it is absolute- 
ly necessary that the contracts made by a 
public body should be strictly in conformity 
with the mode of making such contracts, as 
prescribed by Statute. There are numerous 
decisions on this point, the leading case being 
the well-known English case, Young A Go. v. 
The Corporation of Leamington (l). 

It is contended on behalf of the appellants 
that the case does nob fall under section 31 of 
the Municipal Act, as the sale is not a con- 
tract. Because if the sale is complete, the 
stage of contract is passed. The question of 
the confirmation of tho sale does not arise, as 
both the lower Courts found that there was 
an absolute confirmation of the sale by the 
Municipality. Subsequently, however, the 
Municipality sought to impose new conditions 
which it had obviously no power to do. 

There can be no doubt whatever that the 
sale by auction is a contract. This has been 
repeatedly held in many oases. It was laid 
down in the case of Payne v. Gave (2), that a 

(I) (1882) 51 L. J. Q. B. 292 ; 8 Q. B. D. 579 ; 46 
L. J. 655 ; 30 W. B. 500 ; 46 J. ?- 516— Affirmed in 
(1883) 52 L. J. Q. B. 713 ; 8 App. Cas. 617 : 19 L. J. 
1 : 31 W. K. 925 , 47 J. K 660. 

(J) (1789) L. K. B. 679 . 3 T. B. IIU , 100 E. 11. 
602. 
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binding at an auction, instead oC being a con- 
ditional purchase, is a mere offer ; that the 
auctioneer is the agent of the vendor ; that 
the assent of both parties is necessary to the 
contract ; that this assent is signified by 
knocking down the hammer, and that, till 
then, either party may retract. In Johnston v. 
Boyes (3), following Warlow v. Harrison (4), it 
was held that when the conditions of sale 
provide that the highest bidder shall be the 
purchaser, the person who makes the highest 
bid has a right of action against the seller on 
his refusing to act in accordance with the con- 
ditions. 

The word “contract ” as used in sections 30 
and 31 of the C. P. Municipal Act must be 
taken in its ordinary moaning. Contract is 
defined in section 2 of the Indian Contract 
Act as an agreement enforceable by law, and 
an agreement is constituted by a promise or a 
set of promises forming the consideration for 
each other. 

The Municipality offered the grass for sale 
by auction, thereby promising to soil it to the 
highest bidder, the plaintiffs accepted the 
offer by biding at the auction, and on con- 
firmation of the sale there was a complete 
contract, subject to such conditions as were 
accepted by the plaintiffs. There cannot be 
the smallest doubt that on confirmation of the 
sale by the Municipality there was contract 
between themselves and the plaintiffs, and, as 
required by section 31 of the C. P, Municipal 
Act, such a oontiact must be in writing, signed 
by the President or Vice-President and a 
Secretary. By Exhibit D-l the Municipality 
announced the conditions of sale under a 
notice . signed by the Secretary. The only 
one of these conditions, which is material at 
the present stage, is No. Ill, which refers to 
the return of the deposit to the purchaser in 
case of the non-confirmation of the sale for 
any reasons. It will thus appear that the con- 
tract was not to be completed until the con- 
firmation of the sale. The sale was duly 
held and the plaintiffs were fche highest 
bidders. 

(9) (1899) 2 Oh. 79 ; 68 L. J. Ch. 126 ; 80 L T. 
188 ; 47 W. B. 517. 

(U (1858) 29 U J. Q. D. 15 ; 1 R L. K. 0. 2U5 , 6 
J. U. U. (N. S.) 66 ; 8 W. B. 95 , 720 E. K. 920. 


Exhibit D 2 is a memorandum of the 
auction- sale held on 26th July 1920, *« It 
mentions all the bids and states that the con- 
ditions of sale are herewith attached ; one copy 
of the conditions is also given to the high 
est bidder, Abdul Aziz (plaintiff). Exhibit D-2 
is signed by the Vice-President, Secretary 
and two members of the Munidpality, and 
alo by the plaintiffs, but it cannot be regarded 
as a completed contract because it required 
confirmation by the Committee as provided 
for in the conditions of sale. Exhibits P.4 
and D-9 are the same Exhibit, being copies of 
the resolution of the Muncipality, dated 7tb 
C)otober 1920, which states as follows; “ Bead 
papers showing sale of grass coupes in the 
catchment area of the Mogbat tank together 
with the Sub'Committee’s report thereon, 
liesolved that the sale be oonfirmaed as per 
recommendation of the Sub-Committee. 
Eesolved further that the contractors Munshi 
Aziz Khan and G. A. Dalai be asked to 
execute an agreement as per conditions recom- 
mended by the Sub-Committee which were 
proclaimed at the time of auction. *' 

On coniirmation by the Municipality the 
contract came into existence. That contract 
was based on the auction-sale and is evidenc- 
ed by the Memorandum, Exhibit D-2, which 
is signed by the Vice-President and Secretary, 
as also by the plaintiff. I do not see any 
reason why this should not be considered as a 
sufficient compliance with the Statute which 
does not lay down that the contract should be 
in any particular from, except that it should 
be in writing, signed by the President or Vice- 
President and a Secretary. Exhibit D-3 con- 
forms to these conditions and I find that it is 
a sufficient compliance with the Statute. The 
plaintiffs as the highest bidders have a right 
of action on Exhibit D-2, read along with 
the conditions of sale. 

I have deferred this Judgment pending the 
receipt of the original proceedings of the Mu- 
nicipality. These are in the handwriting of 
the President and are not signed by the Se- 
cretary. But this is immaterial as the resol- 
ution confirming the Bale relates back to 
Exhibit D-2. 

The question of different conditions alleged 
to be proclaimed at the time of sale dees not 
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arise ab this stage. The appeal should be set 
down for hearing on the merits. 

G. R, D. 

Z. K. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 940 of 1921. 
January 11, 1924. 

Present ; — Mr. Justice Spencer, Acting 
Chief Justice. 

MOHAMMAD BSDF EOWTHBR— 
Defendant— Appellant 
versus 

SULTAN ABDUL KADIE and others— 
Plaintiffs— Ebspondbnts 


Civil Procedure Code {Act V oj 1908), 3 1— Rea 
Judicata— to tecovet whole property dismissed^ 
Suit to recover -porifon, whether tarred— Res judicata 
between coMfemanis, requmtes oj. 

Where a suit to recover posgession of the whole of 
a certaiu property is dismisged, a subsequent suit to 
recover a portion of that property based on the same 
title will be barred by rez judicata* 

Naina Muhammad Rowiher v. AbdulBahiman Row- 
ther, 72 Ind. Cas. 207 ; (1922) M. W. N. 845 ; 17 L. 
W. 188 ; 32 M. L. T. 82 ; (1923) A, I. B. (M.) 257; 46 
M. 136, followed. 

A finding will not operate as res judicata between 
oo-defendants unless there was an active contest bet- 
ween them on the point and the decision of the ques- 
tion was noceasary in order to dispose of the plaint- 
iff’s suit. 

Sanharamahalingam Chetty v. Muthuldhshmi^ 43 
Ind. Gas. 860 ; 33 M. L. J. 740, followed. 


Second appeal against the decree of the 
Court of the 2nd Ad^tional Subordinate Judge, 


Tanjoro, in A. S. No. 99 of 1920, preferred 
against the decree of the Court of the District 
Munsif of Negapatam, iu O. S. No. 502 of 1918. 

Messrs. K* V* Krishniswamy Aiyar and 
N, Swaminatha for the Appellant. 

Mr. A, Krishnciswamy Aiyar, for the Ees- 
pondents. 

JUDGMENT .—This is a suit to recover 
possession of certain lands. The parties are 
Muhammadans, It is necessary to make this 
clear at the outset, because in dealing with 
the parties’ contentions in the Courts below, 
there has been some confusion of mind caused 
by reference to self-acquired property and 
even to Stridhanam (see paragraph 27 of the 
District Munsif's judgment in O. 8. No. 38 of 
1915.) 

The plaintiffs are the widow and children 
of Sheik Muhammad Eowther, son of Muham- 
mad Bava Eowther. Sheik Muhammad 
Eowther had one brother, who is the first 
defendant, and four sisters. There has been 
previous litigation on the sebjeeb of the suit 
property. Sheikh Muhammad Eowther 
brought a suit, O. S. No. 15 of 1905, to re- 
oover’bhe same lands from first defendant on a 
plea of trespass in which he alleged that the 
properties were in plaintiff’s possession but 
that it was necessary to have them deliver- 
ed to him through Court to avoid any further 
dispute. The defendant took oath in that 
case and the plaintiff’s suit was dismissed. 
Another suit, O. S. No, 38 of 1915, was 
brought by tVie daughters of Isabibi Ammal, 
one of the sisters of 8heik Muhammad and 
the Ist defendant. That suit was dismissed 
on a finding that the property was the 
exclnsivo property of Sheik Muhammad, 

Both the Courts helow have held that the 
result of the second suit was to negative the 
right of the sisters to any share of the prop- 
erty and to enhance the shares of Sheik 
Muhammad and the first defendant. The 
plaintiffs have been given a preliminary 
decree for partition of the suit properties into 
two equal shares. I am of opinion that both 
the judgments are wrong. This suit does not 
purport to be a suit for partition of property 
between co-owners. The cause of action is 
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stated to be the claim of the Grst defendant in 
O. B. No. 38 of 1915 to absolute right in the 
suit property, and the relief asked for is that^ 
the plaintiffs* 6-8thB* shar^ should be made .*^ 
over to them. It is not alleged that the plaint- 
iffs have obtained possession of the property 
at any date subsequent to the 10th of Novom-, 
her 1905 when the first suit (O. S. No. 

1905) for possession of this property wSPt* 
dismissed and that the have since been disposs- 
essed, As regards ‘the plaintiffs’ title to sole 
possession of the property, the decision in O. 

B. No. 15 of 1906 is res jttdicMa as between 
them and the defendant Muhammad Esuf. 
The mere assort.ion of title in O. B. No. 3B of 
1916 by a oo-defendant will not give rise to 
any cause of action if the property was at 
that time in the defendant’s possession. Tho 
present suit, if it be regarded as a suit to 
obtain possesssion against a trespasser, is bar- 
red by reason of tho prior suit, CX S No. 16 of 
1906 upon tho same title, vido Naina Muham- 
mad Bou'ther v. Abdul Bahiman Bnwther (l) 

If it be alleged that in the prior litigation the 
plaintiff asked for too much and, therefore, his 
suit, was dismissed and that his representatives 
are now at least entitled to B-Sths or some 
other smaller share of the property, then they 
are eriually barred, because Sheik Muhammad 
should have pleaded in that suit that, if be 
was not entitled to a decree for the whole 
property, ho should at least be given a decree 
for bis fi-Sfchs’ share. That principle is clearly 
osbablialied by the decision just quoted. 

It is argued that the effect of the judgment 
in O. B. No. 16 of 1906 was destroyed by the 
judgment in tlie subsequent suit, O. S. No. 38 
of 1915, in which it was held that the prop- 
erty was the exclusive property of Bhoik 
Muhammad, That is not so. The judgment 
in O. S, No. 38 of 1915, disposed of a olaim 
made by the daughters of one of Bhoik 

(1) 7‘i liid. (JaM. 207 IGIU. 135, (1922) M. W. N. 

846 ; 17 n W. 188 j 32 M. L. a*. 82 (1923) A. 1. fJ. 
(M) 257. 


Muhammad’s sisters to their share of this 
property upon partition. The finding that 
it was the exclusive property of Sheik 
Muhammad will not operate as res judicata 
between oo-defendants, as there was no active 
contest between them on this point and 
the demsion of the question was not neces- 
sary in order to dispose of the suit of those 
plaintiffs : vide Sankaramahalingam Chetty 
V. Mutkulakshmi (2). If the present suit 
is to be treated as a suit for partition of 
Sheik Muhammad’s share, then it is necessary 
that the plaint should be amended by properly 
stating the cause of action as the plaintiffs’ 
demand for a partition to be made by their 
co-ownor and his refusal. It will also bo neces- 
sary to make all the members of the family 
parties to the suit. One of the sisters of 
Isa Bivi, Jeleika Bivi, is stated to be dead. 
The other two sisters llamida Bivi and 
Muhammad Bivi, are parties in the connected 
suit for recovery of the house, O. S. No. 611 
of 1918, but they have nob been made parties 
to the present suit ; nor has any one been put 
on the record as the legal representative of 
the deoeased sister. The only order that I 
can make on the present second appeal is that, 
upon the plaintiffs paying all the costs of the 
defendants up to date within one month, they 
will be allowed to amend their plaint so as to 
olaim the relief of partition of their share 
making all the children of Muhammad Bava 
or other legal representatives parties to the 
suit, within one monbli of this order, and 
upon their so doing, the suit will bo remanded 
for re-trial, permitting the defendants bo file 
fresh written statements to meet the plaint- 
iffs’ new olaim for partition; and upon the 
plaintiffs’ failure to do so, their suit will stand 
dismissed^with costs in this Court and in the 
Courts below reversing the decisions of the 
District Munsif and the Subordinate Judge. 
This order also disposes of the memorandum 
of objections winch is dismissed. 


Z. K. 


END OF VOL. 78. 
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Abandonment or relinquish me ut, facts am- 
stitvtvnff—Piiik'cm tontre Raiyati holding 
Lfiavin^ the village aud settling in a distant 
village, cessation of cult i vat ion, cessation of j>ay- 
ment of rent and, in short, a total severance of all 
connection with the laud for a ])eriod of 1(J years 
constitute a ('omplete relinquishment or abandon- 
ment. 

For the purpose of ascertaining the factum of 
relinquishment there is no differeiiee between the 
incidents which govern a Paikan tenure, and a 
raiyati holding und»."r the Bengal Tiaiaiicy Act C 
Kasiram Kajijorta V. Booa Kaihorta 503 

, what amounts to. Sec BKxtiAL Tenanc’V 

Act, s. 125 497 

Account, Ijooks of, whether sutBeieut to jiruvc' 
purpose of loan. *SVe ’’PiiAVsrrii oh Butvehim Aci, 
s. IbU 380 

Acknowledgment of debt Sa KEooiiAur.R 
Instruments A(T, s. -1 163 

• Mablakbaudt, Sec Limtiatiox Act, «. 10 

139 

, inaintainability of suit on. 

As every acknowledgment implies a promise to 
pay, a suit based on an ac’knowledginent is main- 
tainable. N SiTARAM r. Xamuia-M 234 

— , what amounts It) Statement in pleading 
neknoAvledging nmrtgagc* Bromise to pay, 
absence of, elTeet of. ^Vc Limitai ion Act, s ill 

919 

Acts General. 

Act 1850-' XXI. See Caste Disabilities Removal 
Act. 

1865—X. See Succession Act. 

1S70 VIT See Court Fj i> Am 

1^72-1. Si'c Rviofivci: Act 

1872 — IX. See Contract An. 

1877 -I. Sec Specific Relief Act. 

1881— W See Prorate anu Admixistr vi lox 

A(t. 

1881 — XXVI. See Negotiaijle Instri ment.^ 

Act 

1882—11. St'v Tri STS Act. 

1882 —\\\ Sic Transfer ok Pu< werta Act. 

1882 — V. Sec Easements Act. 

1882 — VI. See Companies Act. 

1866—11. See Income Tax Act. • 

1887— VII. See Suits Valuation Act. 

1887 — IX. See Proving tal Small CAt'.SE 

Courts Act. 

— 1880 — VII. Sec Succession Ckrtificatk Act. 
1890— VIII, See Gi^ardians anl Wakus Act. 

— 1890— IX. See lUihWAya Act. 


Acts General .‘Mueld. 

Act 1894 I 8V<’ L ANh .\U0( ISITION A( T. 

1897 X See General Clvi ses Act. 

-- 1899 11. ASVe Stamp A(T 

1899 IX. Sec Arhitration A(T. 

1907 111 Sec IhioviNi’iAL 1 n8olvex<'\ Act. 

- 1908 y See Civil Procedure Code. 

- 1908 *1X. See Li.M ITA'I roN Act 

- — 1908 XVI. *SV<' Uhoih'iRAT ION An. 

- 1917 Vlll N(-c Super I'an Ac'E. 

1918 I'll. Set' Income Tax An. 

1920 -A’ Sec Bi 4(>\ iNciAi. 1 \soiA ency AtT 

1920 X1I\ See (hiAUiTAULE ant* Reliuioi s 
1 RUSTS Act 

1922* XI. See Income Tax Act. 

Acts Bengal. 

Act 1859- XI s'rclb'AiiAL Lam* Uevem e Sales 

A(t. 

1876 I'll. See Iam> Uhj lvi'rai Ion Ait. 

- - 1885- VIII Sa Bencial I’fxascy Au'i 

— 1887 - XU. Sec Henoal, N. IV. P. ’and Assam 

Civil Courts Act. 

1897 — V. See J-1kn<;al 1‘Jhtates Partition 

Act'. 

- 1908 VU. See (’iicTA Xa(;i*ur Tk\a.v.cv Ac'r 
1911 XVill. >SVf (^\LC'U'nA ImI‘RU\ LMIiNT 

Appeals Act. 

- — lt)20 111 Set CAJ.cc'nA Klnt Ac-r 

Acts Bihar & Orissa. 

Act 1914 XIV. Sci Bihar and (Jrhsa Pi dj.iu 
Demands Kecuxerv An. 

Acts- Bombay. 

Act 1879 XVIT S^c 7)EKKnAX AciPtcuLTCTirsTw’ 
Kplikk Act 

J'59C XX. SiC Sind UNCUMDEiiLD JXia.i.l, 

Acr 

19(»1 — lU. See JiOMliAY DifTRIU Ml MCIPAL 

Act. 

Acts C. P, 

Act 1898 XL St'< C. P. Tlnanit Act, 

- I90.‘J XI'l #SVr (' B. Ml Mc JPAL Ac I. 

1920- 1. Sec C. B. Tenancy An. 


Acts -Madras. 

Act 188U V. See Mai>ra.4 Loc’al Boap.d.s Act. 

— ■ 1904 11. See Madras Impartible lisTATEti 
Acjt. 

1908 — I, See Madras Kstatks Land Act, 

1920 "XIV, See AUdkae Local Bcmupi^ An, 
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Acts-Punjab. 

Act IHST—XVI. 5ce Punjab Tenancy Act. 

1887-XVn. See, Punjab Land Revenue 

Act. 

1913- I. See Punjab Pur-EMPTiON Act. 

1013 “II. See Punjab Redemption of Mort- 

CAOEfi Act. 

1918— VT. See Punjab Courts Act. 

— 1920“- II. Sec, Punjab Custom (Power Tf) 
Contest) Act. 

Acts-U. P. 

Act 1875 -XVIll. 5iie OuDH Laws Act. 

1888- -XXII. See Or dh Rent Act 

— 1901—11. Sve Acra Tenan(T Act. 

— 1901 - III. See V. P. Land Revenuic Act. 

Regulations. 

Rag. 1793 I. S(\ Ben<;al Permanent Settlement 
RU tULATlON. 

— 1793- V’'1J. See Bengal Kegulatiox. 

• 1799” V 111. *S(<* Bengal Ke<u lati ox. 

1806 XVII. Sec Bengal Re(}T’Latjox. 

Statutes. 

1915- (5 & 6 Geo. V, C. 01). Sre Government of 

India Act. 

Admission, of-Staiua, question of. 

Am admi8.sion operalca merely to shift the onus 
and raises only a rebutable presumption. N Jum»- 
I.AI.W.HALKI 

in plcadivfjs, construction oj — Conditional 

admission 

It, i‘; pe.rnnsiiMc for a Triljun.il to accept i)' 2 t 
and reject the rest of cuy -^vitnesDS testimony. But 
im admission in a plt-ading cannot be ao dissected, 
and if it ifi made subject to a condition it must 
either be accepted subject to the condition oi' noi 
accepted at all 

If n party makes a (iualitied statement, that 
.stat^nxmt caiiiiot bfMiseu .a^aiii.st him ai)art from 
iliat qnalilicution; an unfair n.«e is not to ho made 
of a party's Hlatement, by IryniR to convert into 
a particular admission by him tlml which he 
never intended to be such an admission. N 
Krishnahai r. Dhundo Uamchandra, 20 N. L. R. 
53 542 

of thnnh impression on blank papei ~ 

Excertiov Burden of pi oof 
An admission must be taken as a whole and not 
piecemeal. 

A defendant's admission that he had juit his 
thumb impression on a blank ])aper is not an 
admission of execution of any document mid, 
therefore, does not shift the burdim of ])]-oviug the 
document. N 1)evidab v. Mamooji, 20 K. L. K. 
7; (1924) A. I. R (N.) 103 104 

Adverse possession- Ooaharers ■ Transferee 
from co-sharers, suit by. to recover pcssession. 
5ce Limitation Act, Sen. 1, Art. 144 159 

Benami transaction-' Frnudultint pur- 
pose -Property, whether can be recovered. Set 
Benami Transaction 359 

Oo-owmrs — Transferee f-rrm one 

co-owner — Possession, when adverse to other co- 
ou?ner»-^-8wnudayam tenur e— Karaiyodu tenure, 
The pQse599ion of o&e owner is not ordinarily 


Adverse possession— contd. 

adverse to the other co-owners. Not only posses- 
sion by one co-owncr but also an exclusion of the 
others or a denial of their title to their know- 
ledge is essential to render such possession 
adverse. The same principle is applicable to the 
ease of a transferee from one of several co-ownera. 
Where he prescribes ns a co-eharer, he must prove 
exclusion or denial of title a.s against, the other co- 
sharers. But in the event of his having neither 
actual nor constructive notice of the common 
character of the property, he will be on the same 
footing Ls any ordinary transferee ndth an 
independent or invalid title or none. 

Xature and incidents of Samndayam and Karai- 
yedu tenure in Tan j ore District explained. M 
Venkatarama Iyer v. Subramania Sastry, 20 L. W’. 
122 37 

_ — Co-share}S‘ Oreri act. 

The possession one co-sharer is ordinarily 
the pofaHessioii of nil co-hharers; but the co-sharer 
in possession can convert his passession into 
adverse j)OSHession by an overt act showing 
unequivocally to the co-sharers that in future he 
intends to hold for himself alone. This adverse 
possession so begun cannot be 8topi>ed by the 
other co-sharers, merely by affirmations that they 
are. co-sharers or by mere applications for partition. 
It is the business of those co-sharers, within 
limitation, actually and elTectually to assert their 
rights and to break up the usurper’s exclusive 
possessioji. L Hira Singh v. Punjab Singh 113 

Invalid title, effect of, 

PoF'‘.^.sBiori for twelve years or any other period 
prescribed by the law on an invalid title cannot 
peiicct anything but that title. N Dina Singh v. 
Jamal Singh 446 

— — ■ Jjawfal and untaxvfal possession^- 

Adverse possession bet wee n vo-skarers — Ouster- 

Assertion of hostile title. 

An admitted or ]n*ovcd litK* subsists all through 
until complete adverse p(;Hse8sion is established. 

Possession is either lawful or unlawful and, iu 
the absence of evidence, it must be assumed to 
be the former. 

PosFptsion is lawful when it is in virtue of a 
legal title. 

Between two co-tenants, each has a title to the 
w'hnle and also to his undivided moiety and each 
is said to be seized per viyet per tout, i c., each 
co-tenant has the entire possession as well of 
every parcel as of tlie whole. 

Nothing short of ouster or something equivalent 
to ouster must be proved by the co-tenant in 
possession in order to bring out the success of 
the plea of adverse possession. 

The fact that a party has not been in the 
enjoynaent of the rents and profits of the property 
in suit does not establish a title by adverse 
possession in the co-tenant who has enjoyed such 
profits. 

In order to establish adverse possession as 
between co-sharers there must be evidence of an 
open assertion of hostile title by one of them 
to tho knowledge of the other. 0 lyvuvM* Sing« 
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Adverse possession -ooncld. 

V. Thakub Din^ Singh, 10 0. L. J. 646; (1924) A. I. 
R. (O.) 265; 27 0. C. 77 8 95 

— Muhammadan Law -^Succesaion — Co- 

heirs, possession of, whether adver'se — Exclusive 
enjoyment of profits. 

The posaession of some co-heirs of a deceased 
Muhammadan over the undivided estate of the 
deceased is the possession of all the co-heirs v/ho 
are co-sharers in the estate. 

The mere fact that the co-heirs who are not in 
possession have not been in the enjoyment of the 
rents and profits of the property is not sufficient to 
establish a title by adverse possession in the co- 
heirs who have been in possession and have enjoyed 
such profits. O Abdul Shakur Khan v. Muhammad 
Ali Khan 282 

Agra Tenancy Act (II of 1901), ss. 4, 79, Sen. 
IV, Art. 30 —Ejectment by land-hMcr --Eject- 
ment by one of several co-sharersSuit to recover 
holding — Limitation. 

When a tenant is unlawfully ejected by one of 
several co-sharors in the patti, who together would 
be entitled to recover rent from him, and, there- 
fore, jointly constitute the land-holder, he cannot 
be deemed to have been ejected by his land- 
holder within the meaning of section 7!) of tin* 
Agra Tenancy Act, or for the purpost‘s of Art. 30 
of Schedule IV to the Act. A Rani r. Aidal Singh, 
22 A. L. J. 113; (1924) A. I. R. (A.) 131 1041 

- — 88. 20, 31 — Oeeupanxy holding - Mortgage 

created by tenant— Death of tenant— Resumption 
by landlord— Mortgagee, position of. 

Where on the deatli of an occupancy tenant 
without heirs, the landlords become entitled to 
re3ume the occupancjy holding they can only do 
so subject to the rights created by the deceased 
tenant which the landlords failed to challenge 
within the period allowed by law. So that, if 
the holding is in possession of a mortgagee from 
the tenant, whose mortgage was not challenged 
by the landlords within one year of its crea- 
tion, the landlords cannot resume possession of 
the holding without pa 3 dng off the mortgagee. 
On the other hand, the mortgagee cannot set up 
a title by adverse possession against the landlords. 
A Rajrangisingh v. Sheo Bakat 531 

■ 8. 21 —Occupancy holding -Mortgage - 

Sub-lease hy mortgagee— Mortgagee, whether entitl- 
ed to recover rent from snb-lcssee. 

IMaintiff, who was the mortgagee of an occupancy 
holding, sub-hit it to the. defendant. In a suit by 
the plaintiff to recover nmt from the dcfeiuluut the 
latter pleaded that he was a tenant of the ori- 
ginal occupancy tenant and had paid the rent tc» 

Eeli, CD that ,th8 mortgage in favour of the 
plaintiff was illegal being in contravention of the 
provisions of the Agra Tenancy Act, and conferred 
no title on the plaintiff ; . 

(2) that the defendant having paid the rent to the 
original occupancy tenant the latter must be deem- 
ed to have resumed the holding ; 

(3) that, therefore, the was not entitle^ 


Ai;ra Tenancy Act— coneld. 

to recover any rent from the defendant. A Ata 
Husain v. Ramman Lal 639 

8. 79, applicahility of Limitation Act 

(IX of lOOS), Sch. I, ijfJt* ' -Mortgage paid 
off by stranger --Suit to recover mortgaged proper- 
ty- Limitation 

{Section 79 of the Agrit Tenancy Act applies only 
to a case where there is more or less forcible 
ejectment; it does apply when there is tui eject- 
ment bv mutual consent. A suit by the heirs 
of a mortgagor to recover the moitgugerl property 
from a stnmger wdio has paid off the mortgagee is 
governed by Art. 141 and not by Art. 14S 
of 8chedule I to the Limitation Act. A Buai 
Bahaduu V. Parmeshwaki Ram 1026 

S. 165“ Suit against Ruling Chief as co- 

sharor- Property in suit outside State territory 
-Suit, whether maintainable without consent of 
Government. Civil Procedure Code, b. 

83 559 

8. 167 — Jurisdiction of Civil and Revenue 

Courts— Suit between rival claimants to occupancy 
holding, whether cognisable hy Civil Court - Matter 
decided finall y by Revenue. Court J urisdiction of 
Civil Court, whether barred. 

A suit between rival claimants to an (x'cupancy 
holding is triable exclusivelj' by a Civil fV)urt and 
is not covered by section 167 of the Agra Tenancy 
Act. 

Once a matter has Ix't n decided .by a Re.vfmuo 
(Jourt it cannot he re-opened in a CJivil Court. 

When a matter has not be(‘n finally decided in a 
Revenue Court, for instance where an aj)])eal is 
)>ending against the decision of an Assistant 
C/ollcdor, and the same question arises in a suit 
filed in a Civil Court over whicii the latter Court 
has jurisdiction, it is not preeiutled from decid- 
ing the question mo’clj’' by reason of the fact 
that it has already been decided liy a Revenue 
Court of first instanre. A Surjan Singh r. ITmart 
Singh 1008 

8. ^S7 --J urisdiction of Civil and Revenue 

Courts --Decree by Revenue Court -Declaratory 
suit in Civil Court, maintainability of. 

The Civil Courts Avillnot entertain a suit the ob- 
ject of which is to nwersc a decision of a Revenue 
Court in a matter which is, under section 167 Gf the 
Agra Tenancy Act, within the Revenue Court’s ex- 
clusive jurisdiction, and if this is tlu* subslaritiftl 
object of the suit it, i.s immaterial that the 
plaintiff may liavc framed his relief in a form 
in ^Giieh it ('ould not hav(‘, Ix'cn granted l»y 
tiie Revenue. Court. Tin* ('nurts will look to the 
substance of the matter un<I not to the* form. 

Defendant obtained an cx parte detsree in tfie 
Revenue Ooui*t for an’ears of rent against the plaint- 
iffs on the alle^tion that the latter were his sub- 
tenants. While the ex parte decree was still in 
force pl 9 .mtiffs sued the defendant in the (jivil 
Court for a declaration that they were joint occu- 
pancy tenants with him : 

field, that the object of the suit' being to obtain 
from the Civil Court a reversal of the Revenue 
Court decree for arrears of rent, the suit was not 
n^intainable. A Govikp v, Ammab 686 
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AllAhlibaci High Court Rules, Ch. Ilf, r. 3— 

Appeal -EV'idtncG, absence of - -Certificate not 
filed " (hvvnd, whether can he artjmd. 

Rule 3 of Chapter 111 of the Allahabad Higli 
Court Kiilfts is imperative, and unless the certilicate 
required by tlic rule is present, the f^round referred 
to m the rule cannot l)e argued in sj)ito of the fact 
that the api)<‘,al has been fKlmitted tf» a hearing. 

A Pakuit IsH Nauain CrADHiA \\ Ramkshau IjOHAR, 

22 A L. J. 214; (11)21) A. I \l (A.) 133 164 

Amentltnent Diserction. See Cnin PRocKuriiK 
Cowi, O. VI, li. 17 234 

when allowed - Plaintiff, whether can set 

iij) frebii claim - Descriptiem of defendant, correc- 
tion of. See Civil PiiocEDuiiii Cole, O. VI, r. 17 

905 

Amend rnont of plaint, poiver of Court to prant. 

The Court has jurisdiction to allow an amend- 
ment when special circumstances exist even though 
the effect of the amendment will l)e to take away 
from a defendant, a legal right whicdi has accrued 
to him by lapse of time. S Firm or Jessaram 
Biiagwandar r. Ratakchanu Fateu'1iaki» 846 

Antecedent debt, what is^ Barred <l'-bt, 
whether can be antecedent— Debt incurred on 
security of family property, whether antecedent. 
See Hindu Law— Joint family 911 

Appeal (Civil) —Alternative view, whether can be 
j)Ut forw^ard. See Tii.%.nsfeu of Puophuty Act, 

Ch. II 633 

^ ppcal Itii ovc of so VC )‘a I pi a j nt tffs 

Other plaiutifi's, whether necessorti parties. 

A plaintiff professing to appeal under O. XLI, 
r. 4 <jf Ihe Civil Proeedure (\ide, IS not entitled to 
proceed \vith Ids ajjpeal without malciiig the other 
plaintiffs parties tlunvtu as vesjamdents A. Hal- 
kauan Lal V . Malik Naridar 637 

- Appellate Ctntrt, failure of, to mention 

ftarticular liocunLvni ni judtjvwnt , efi'eet oj 
The men' laci lliat n lower Appellate (N>urt Ims 
not mentiiMied a paitienlai doeiiineut iu its judg- 
ment, <ioes nol juslii's' lui iiib'renee ihal il di<l iiut 
take the dociunent inio eemsiderution. N SaRas- 
WATIBAl L \ YaDOHAO 887 

^ Appellate Court, whether ran take cug- 

nisanee of fact which occurred during pendency 
of appeal. 

An ApjK*l-late Court can take ettgnisauce <if a 
fact which has octmrred since the c axle r a])pcaled 
against was passed and whieh materially affects 
the rights of the parties to the apj)eal, 0 Hi'KU- 
DLOiLVH RKKiiA-aias r . Triki muas Calli.vnji 881 

— Drci-ee against iiarlner in personal 

capacity-*Decr(‘e against j>artncrship Order 
directing luteuble distribution Appeal, whether 
' liuB. See Civil Procedi’Ue Code, s. 47 731 

Decree passed agawst some defendants 

- Rediew-decnc against other defetidatits- 
Fomcr decree, whether affected ---Decree against 
xuhick appeal should be filed. 

A suit was decreed against some defendants and 
%a« dismissed .as against others. One of the 
former preferred an appeal against the decree. . 
During the pendency of the appeal, the decree 
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Appeal (Civil)— concld. 

was modified on review at the instance of the 
plaintiff and the suit was decreed against the 
remaining defendants also. The appellant was 
not a party to the review proceedings and the 
judgment and the decree, so far as they related 
to him, were, not affected by the review": 

Held, that the only decree against which the 
appelltuil could appeal was the first decree 'which 
w^aH passed against him and that he was not 
bound to appeal against the decjee passed on 
rt'view as he was not a party to or in any "way 
eoncjerned with tJiat decree. C Satya Ranjan 
Nag V. Haditich Chandra Pal 525 

— ; Decrees, two, in one suit — Apiieal, 

single, whether competent. Sec Civil Procedure 
C oi)E,0. XLI, r. 1 1026 

Findings of fact- Evidence — Findings 

of fact' -Interference by Appellate Court '"Trial 
Judge's verdict, whether should be lightly dis^ 
7 egarded 

Cn appeal tJie whole ca.se, including the facts, 
are within iJic jurisdiction of the Appeal Court. 
But, generally speaking, it is undesirable to 
interfere with the findings of fact of the Trial 
Judge who sees and hears the witnesses and has 
an opportunity of noting their demeanour especial- 
ly in cases where the issue is simple and depends 
on the credit whic.h attached to one or other of the 
(ionfficting witnesses. Nor should Jiis jironounoe- 
ment with respecJ of their c,redihility be put 
aside on mere calculations of })robabilities by the 
Court of Appeal. There is no restriction on the 
discu-etion of the Ayqiellatc Courts in the <^on- 
sideration of tlu* evidence but where the issue is 
simple and the only question is which set of 
witnesses is to bc' believed the verdict of a Judge 
trying thr< case should not l»e lightly disregarded. 
S Firm ok Johsomal Valiuam v. Chellaram 
Bho-fra.i 534 

point, whether van he taken, 

Alt hough a point of law may he taken in apyieal 
for the first time, it is subject to the rule that 
the evid^'nco on the record should be complete 
and no further evidence should he necessary to 
Ruh.stantiate the point. Pat Nagi.shwar Brx Rai 
V. Bism^sWAR Dayal Bingh, 2 P. L. R. 58; 3 Pat. 
236; f 11)24) A. I, R. fPat.) 446; 5 P. L. T. 576 

889 

— - Order refusing to remove Receiver- 

Appeal, wdiether competent. See Civil Puockdurb 
Code, O. XL, ii. 1 625 

‘ , wliether can be preferred without 

decree. See Civil Procfjuuie Code, 0. XLI, u, 1 

996 

- - , withdrawal of, eff(‘(*t of. Sec Civil 

Procedure Code, O. XLI, r. 22 ‘677 

Appoal (Second) - Appellate Cumt—Questiun of 
fact. 

A Court of sec6n<l appeal is ^ precluded from 
considermg the admission of execution made befoFe 
the Registration Officer, as such question is a 
question of fact to he decided by a Court of fact 
and not to be disposed in the second appeal aa 
a matter of law, N Baliuam v , KamAlja ‘ ‘ 330 
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Appeal (86cond)-^concld. 

^ Construction of document^ whe- 
ther question of law or fact. 

The queation of the construction of documontary, 
evidence, apart from the construction of a docu- 
ment of tiJle which is the humdation of a claim, 
is one of fact and not of law and cannot be 
agitated in second aj^pcal. A Gupta Na\]> Hiiautht 
V. Hari Shankar 1016 

— Finding bused on inadtnissildc' 

evidence 'Procedure. See Civiu Prockdl rb Com;, 

s. 10;i 219 

(Grounds See (bvru pRocEniniB 

Code. s. 100 63 

Xececasaries ' Linder .ccrioii (iS 

Contract Act- ■ .Mixed niiPNtjon nf inrr ind tact 
See ('ovTRAcr Act, r 380 

. Questioihi lij fiLOt unit law 

Conetructinn «»f documeni Fui<l\n(f of fact 
The (‘Xpivasinii ‘'const ruct ion ” as M]q)li(‘d to a, 
document includes two things, hr^t, the meaning 
of the W(irds, and, secondly, their legal clTect or 
th^ effect which is to be given to them. The 

meaning of the words is a ciuestion of fa('l in all 
cases, but the elloct of tlic words is a question of 
law. 

'I’here is no jurisdiction t > cut(*rtain a second 
appeal on th? ground of an erroneous finding of 
fact, however gross or inexcusrible tin' error may 
seem to be, and where th uv is no ei ror or defect 
in the procedure, the liuding of the lirsl Ajqxdlutc 
Goiirl upon a question of fact is final, if that 
Court had before it evidence proper for its 
coufiideration in support of the hnding L Shankar 
Dar V. Man 8 A Kam 36 

Qvesfions nf lac\ whether can he 

ra ised f nr fi rst thne. 

(Ju(*stions (Icaling with tli.’ admissibility and 
the legal eliecl of (‘vidcnce, will not, as a geiuuMl 
rule, be enterUiued in second apjjcal inlheHigJi’ 
Courl, if they have not ])cen taken at least at the 
stage of lirst a[>p<*al in the Ix'jow A Sat 

Earvin Prasad v. Ram AriwR, 22 A. L. ir*:* 

221 

QncHthm of limilalio.i, wJien <'an 

be raised. See Limitation Act, s :♦ 960 

- t^tucstion of title (^ucslion of 

advene pr)R.seHHion Mixe<l questinn of law. See 
Pra(*tice 895 

— Suit for money i»ased on hypothe- 
cation bond, nature of - Amount claimed under 
Rh. TiOO -Ai>1)C4i 1, second, wheliiT lies. See 
CrviL FkocKiuuiK Couk, s. U)i? 652 

Arbltri&ition Appointment of arhitrntor Hbcr- 
rirna tides, ueesHitu of Arhitrntor related to 
one party, effect of Kx parte award, when can 
he set aside. 

In case of an arbitration wh(ire a person is 
appointed by two parties to exercise judicial duties 
there should be uberrima fides on the part of all 
ilie parties concerned in relation to his selection 
ind appointment and ever5^ discltsure which 
axigltt III the least affect thip minds of thc^se who 
irc proposing to submit th^ir disputes jto the 
irhifcrament of any particular individual, as 
regards his selection and fitness for the post ought 


Arbitration -^contd. 

' t . 

to be made, so that each party may tav© every 
opportunity of considering whether tlie reference 
to arbitration to that particular individual should 
or should not be made. 

The fact that the arbitrator is related to one of 
the parties as his tirst ]jaternal cousin docs afford 
a real likelihood of an operation of prejudii'n 
on his part and the cxistonce (»f such relationship 
with oru* of the ]>arti(‘s unkiKAvn to the (Hhcr 
disqualifies him from acting as an fn*l)ilral< r. In 
such a case ns the abov(‘ it is lu t m^cessary, in 
seeking to have the awaiU set Msidi', to prove 
aeliKil bias or partiality on the part of the arbitrator 
or that ilie eKiStemv.- .d iiu itdnrinu.sfijj' had 
^].craT?C'ii 0/1 In: iain<i 

,\ii award p'S'^'^i'd i./ /nUn uill he vi iiiudc Only 
tJ the fib'^Mil piU'ty can i on\ iuc** the t'onrt that 
111* hud siilhciiuit cause i'v)i his non-apjiearrtucc, 
Trustk.ks or Tiir Firm Motiiaiuim Duwl.vikam e. 
Firm of Mayada''' Dom’latuvm 521 

- -- A Wind Error of law, when vitiates award. 
All enor of luw' vdiicli vitiates aniaward should 
be apparent on the face of the award itself or of 
any document, so connected with t)ic award as to 
form jwirt of it Rut where a sj'H'eilic question 
of law is KjX'eilie.Mlly nderred by jiarlics to 
arbitrators and the latter arrive at a wrong 
decision of law, their award cauuoi be challenged 
though the error of law is apparent on tlie fftcc 
of the award itself. Wlaue, however, a s]>e(d(ic 
question of hnv is not icfcrred, an erronotms 
(leeivSion of law may be attacked, ]>rovideil such 
error apiiears on tiic face of th(‘ award itself or 
any doeument so closi'ly eonneeted as to form 
jairl of it. S Madhouam v. Mnsuj Hut khan Kaisha 

230 

Award, pyhhenfion of, mode of Arhf- 

traPns, duty oj Stamp, ftnhirr to oijix, effect 
• j 

It is only where the subinissioii pn»vul( s fnr t he 
making and jaiblishing of tlu* award that jiie 
awaixi is not vali<l unless it is puliUsbed. 

Ah soon a.s the aibilralnrs lia\<‘ iiuide a e«au)))et(‘ 
award, th<’ award is n'gardc'd as luaile and 
])ublislied. 

The law (‘asts upon nn ariiit rator no (►bligatiori 
to stamp an award and an award is coiriplele 
though it is iiuht iiuped and, thereba’e, inadinis- 
sibl(‘ in evideii<'(‘ 

In the aliseuce of an exines.s stipulation as to 
the mode of the delivery of the award, the duly 
of the urlntrators is to have the award ready for 
delivery to the jiartics at their request and to 
acquaint them Muth the fact within a reaHonablf* 
time. N Anantiiam r Murlidmar 194 

Larger sum awuirded tlian mentioned in 

[>luint -(h)urt’s power to modify such award ^ 
Officnr of (.’ourt ap]x>mted arliitrator Powers 
of and award by sncJi arbitrator- Award, 
finalilv of. Sec ('ivin Puf«’hi>n:B Cook, Scif. II, 
Para. 12 60 

Sulmhf/ion, learn' to ixvokc, when to he 

given. 

In giving leave to revoke a subniissiom th© 
Gnurt shall be satisfied that a substantial miscar- 
riage of justice Mqll take place la the event of 
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Arbitration cuucld. 

Its rofusal. It would be contrary to justice to give 
Jcuvf to revoke a subinissian to a party who, as 
a c jusideration for a ccritract, had agreed to 
aubaiit any disputes, whether of law or fact, 
which might arise, to arbitration, when he found 
the case going against him. The, exercise of the 
power of giving leave to revoke is in general 
limiro.d to cases where the arbitrators are exonediug 
their jurisdiction, or refusing juriadiction, or 
iaijiug to do all that their jurisdietion requires 
thoin to do, and the principle underlying the 
exercise oi the power to revokes is tiiut the 
parties tak'" the arbitiatf.iT' hn lx’tl‘ji* (w for 
wors llrit lloir d<('isj')u iti uual i>r>th as to law 
Kud f*tct, tliiil unless a subhlnntial uiisCtUTiaf.*^* 
of jiist ioo nn\' lake phH*e, leave ouglil not 1») be 
giv 'll, audit is no niiscariiagc <»f justice f<»r a 
parl\' lo he injiueii l\v hail law which he has 
agreed to he h uind l»y A r Firm 

Ali*r!Jt**k\n-lbn»HA Fal 1050 

. uilliout iriterveutiou of Four! Award 

Arithmetical en^r- Amendment lle.iriission to 
arbitrator for n'consideration- l\>wc‘r of (knirt. 
St't (dUJ. PROCKM'UK ScH 11, PAUA M 

1042 

Arbitration Act (IX Of 1899), s. 12 Tim- for 
Jilini/ iiivuriL e.vtensnin of. 

In extending lime for luaking an award under 
section l!? of the Indian Arliitraiion Act, the 
(!ourl; must lake into oonHideration all tlie circum* 
stan'*CR of the case and decide if the arbitrator 
should be granted such iiuliilgonce. S 'ruusTRKs 
OK TiiK Firm Motharvm howLATkvM r P’lUM ok 
M. t\ ADAS DoWL V'I liA M 521 

Army Regulations, vol. ll, Appendix IV, para. 

35 (c) (atjorf \ irLr c h rr ha ? v / / rc^ of iou* 

* SaU e/' /j.o//a.-' wifhaal sand Ion of Comm and bid 
Officer, vaildtOj oj (lurfonwcHt fcnvrv., land 

h(U(i ea hicf i)'x . 

Tin- eolicction of rules known as Ihe Arm\ 
Kcguhilions eaniiot Ire* treated as rules having the 
force of law, they are deparlinentM I rules issued 
A\dth a view to Ihe regulation <d' aflmini.str.ith e 
business in the Army OeparMuont. 

ddie i*. siditiou laid dov.'ii in jiar.i. .‘la (c) of 
Al'pcudix ( IV ) of ^'olume II of tlu* Army Kegiila- 
lions cannot, therefore, operate as pw se to 
invalidntc a transfer which is good uiid<*r the 
law. 

A person, howcvei*, uho has taken a grant of 
t’antoument, land (»r acceirted a transfer of a house 
ill a Oant.onment subjetd to tlie limitation imposed 
by this condition is bound by the condition. 

A person v\ju> holds land merely upon tkanlon- 
incjut tenure has no btatua other than that of a 
licensee. A U.voirruAU Daval i\ Skcrktary ok State, 
A. L. d. hi A. tl»7, at)LM; A. 1. K. (A.) 

415 642 

Assignment, what U-. 

Assiimmont is a ti-ansfcr of an estate or interest 
in iu*{>p^'rty, and no particular words arc neoeasary 
to effect an assignment, provided the intention 
to transfer is clear from the language used. 

The words “I have sold tiie doeumoiit" ai*o 
sufficient to effoH a complete assignment of the 
debt represented by the document. L Nanak 
CUAXD-K tSHOltl LaL l\ HaU fcjARUi’^UUJAB MaL 

163 


“At merchants’ risk,” meaning of. See Ship 

972 

Award, executing Court, whether can modify 
term of. h'ee Constuuctiox of Document 80 

^ registration of, whether compulsory. See 

Rkoisteation Act, s. 17 134 

Banker and Customer -Rau/ccra’ Hen, nature 
of -Moneys handed to Bank for apeeific purpose 
— Right of Bank to set off such monies against 
another account— Civil Procedure Code (Act V 
cf 1008), O. VIII, r. d. 

Bankers have a general lien on securities 
deposited with them ae Bankers by a customer 
iiulc*srt there be an express contract or circum- 
staiKV.s tint show an implied contract inconsistent 
with the lieu, they can s*^4 oft* what is due to a 
(‘.u.stoiiicr i»n oii(‘ accimut against what is due 
from him ou another at-comit, altiioiigh the moneys 
due to him may in fact belong to other persons 
but they (*annot suecessfidly claim a lien ou 
.s.‘enriti(*s didiviuvd to thi‘m for a sy>e.eifie purpose 
inconsistent with tht‘ existence of the- lien 
claimed. S Kochaldas Oidoomal & Co. v. Thr 
Mercantile Bank op India 596 

BenamI transaction— Fraada/cai purposi.- ' 
Property, whether can he recovered Adverse poS” 
.session —Constructive trust. 

A ]>arty guilty of entering into a fraudulent con- 
tract is entitled to recover the property conveyed to 
the other party under such a contract provided the 
fraudulent purpose of the contract has not been 
executed. 

To enable a fraudulent confederate to retain pro- 
perty transferred to him in order to effect a 
fraud, the cfintcmplutc.d fmud must be effected ; 
then, and then alone, docs the fraudulent grantor 
or giv<.*r lose the right to claim the aid of the law to 
rccovi'r the pro]KU'ty hf- has parted with. 

Piainliffs' father cf)uvcjv<l certain property to 
the dcfeudmit in order to defraud lii.s creditors. 
Subsequently, t.hf* ])rop(‘rty was attaciied by a 
(Toclitor of tlic transferor in execution of a decree 
obtained by him against the latter, but it was 
released on the objection of the defendant. 
N'^veraJ years later, piaiutilTs sued to recover 
the projM‘rty from i.he defendant on the ground 
that the transfer l)y their father in favour of 
the defendant was tictitioiis ; 

field, that tlie property having been transferred 
to the defendant to effect a fraudulent purpose, 
and the contemplated fraud having been carried 
out i)laintiff‘» could uot. recover the property from 
the defendant. Where jjroperty is ostensibly 
transferrc'd l>y one i)eraon in favour of another 
under an arrajigoment that the hitter shall hold 
possession of the propert.v for tlie benefit of the 
former, the arrangement gives rise to a construc- 
tive trust and the transferee is bound to hold the 
property in trust for the transferor and not for any 
benefit of his own. 

In such a caes no question of adverse possession 
by the transferee can aria 3 until he does some overt 
act to the knowledge of the transferor indicating an 
unequivocal intention to hold the property for his 
tiwn benefit. 0 BAUNAq Ali c, Nazir Husain, 11 O. 
L. 9^ 369 
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Senamldar — Benamidar’b admmion 0 / nwncr-^ 
Bhip-^Eftct on real owner-^Alitnation by b©- 
namidar, validity of. 

An admission by a benamidar that some third 
person is the Ix'nefieial owner caniK^t have the 
eifect of coiiveyiiifi: to siieh I'fU’son (uther the bene- 
ticial or the le^al inlerewt in the jiropcrtioR and an 
alienation by tlu^ bt’tfdmidar td’ the le^^al interest, 
is invalid and cannot elfocl the title of the real 
owner more especially if the alienee is awaie of 
the henami title of the* vendor. M V xswanatiia r. 
Vengama, 19 L. W. 567 52 

Ri^fht to exomte derrc< . See Ctvtl 

PROCKDUIih COI>E, 0 XXI, E. 16 372 

Bengal Estates Partition Act (V of 1897), 

S. 7, ftcorf of--Pariitkm, jrrivate- L,(ng^ i . left 
undivided - Collect orate payfition, wbetifo ItLiicd 
Section 7 of the Bengal Estates Parliiion Act 
contemplates a complete, partition of ihe lands 
of the estate by prwate arrangement, that is to 
say, the division by private ari*auge,ment must have 
been siibstantially of the whole estate. 

Where a large area of land is left 'ijjual at a pri- 
vate partition, the private pailition will not be a 
bar to a Oollectorale partition. Pat Qa-mae Husain 
7 ». Abas Alt, .‘I Pat 014 653 

88.15,16, 94, 95 Pa rtifion* Separate 

accovritu of yr venue, whether ceave 
Sections 1)4 and 95 of the Bengal Estates l^irti- 
tion Act imply that separate aecoiints of revenue 
kept before a partition can have no further ex- 
istence after a partition of tiic cstute If any 
further protection is required after the partition 
by way of separate a<icount, a separate ae-eoimt 
must be freshly opened. Pat B.\nausi Puasad e. 
Mohi-ud-din Ahmki), 3 Pat. 581 723 

Bengal Land Revenue Sales Act (XI of 1859), 
8* 33, applicability of. 

In order that section 33 of tl>e BengJil Land Re- 
venue Hales Act may come into oj^eration there 
must have been a fcale for arre^rrs of revenue. 
Where an estate is sold at a time when then' 
aiv no arrears of revenue, the sab* is not a ^ale. 
for such arrears, and section 33 ivill have no ap- 
plication to such a ease. C BTL.^s'^ Cu \xpha Roy ?\ 
Rajen'ora Chan'pka D.vs Iho, 51 C. 770 661 

- ■ SS. 33 , 34 , appticabihty o/ Arrcarf;, 
ahsci^ce of --Sale by Cttll^rfor- Suit to ireorer 
possession- * Excciit ion -Lx j?i it a 1 1 on . 

Hection 34 of the Bengal Revenue Rales Act 
applies only where a sale held under the Act is 
annulled by a lin,al decree by a Civil Court. In 
other words, where a suit is brought under the 
provisions of section 33 of the Act, and a Civil 
Court annuls the sale on any of the grounds 
mentioned in the section, an execution petition 
must be presented within six months after the 
date of the decree, but when the suit is not tme 
under the provisions of flection 33 of tlie Act, 
section 34 of the Act has no operatirm whatever. 

There is a clear distinction between a case 
v/here a sale is annulled and a case where the 
Court authoritatively recognises that -there was 
no sale at all, and consequently disregards it 
and proceeds to give a decree for possession to 
the iilaintiff. Where the sale is authorized, but 
there ie ft direct violation of the Statutory provi- 


Bengal Land Revenue Salee Act— ooncld, 

aion in conducting the sale, the suit must be 
one for annulment of the sale, and the Court has 
complete power to set B.side the sale, provided 
the requirements of section 33 Hr<‘ complied witJu 
But where the sale is not iiuthorized, there is iu 
law no sale, and, there being nothing to annul, all 
that the Civil Ctiurt does is lo recognise that there 
is no sale and to pass a decree for possession in 
favour of the plaintiff. 

Where an estate is not in arrears there is no 
authority in the Collector to put up the estate 
for sale, and a Civil Court has complete power 
to recopiise authoritatively that there was no 
power iu the C ollector 2 mt up iheprup»iit^ to 
sale imd to Liid tlut there was iu fact no sale ht, 
all To such a case section 34 of the Bengal 
Kevenue Hales ^(•t has no application. Pat 
MrH.iMM.vp Idris v. Laciiman Das, (1924) Pat. 25; 

5 P. L. T. 360 (1924) A. I. li. (Pat.) 504 303 

Bengal, N.-W. P. and Assam Civil Courts Act 
(XII of 1887), 8. 8 - Additiohal District Judge, 
jurisdiction of, extent of- Pi‘obate cases transfer- 
red to Additional Judge- Jurisdiction to revoke 
JYobate granted by District Judge*.. See PiiOiiATt: 
AND Apminmstr.vtiov Aot, 1881,8. 3 701 

Bengal Permanent Settlement Regulation 
(I of 1793), Aft. VI, effect of Exempthm from 
all future taxes, whether grhnt(‘.d Exemption, 
whether j'ovoked by Jncome Ta.\ A<9. Ni-/- 

Income Tax Act, 1922, ss. 2, I, 58 780 

Bengal Regulation (Vll of 1793),$. 15 Re- 
turn filed hy zemindar, with (’<illecttm, idmvssibil- 
ity of certified copy -Presumjition Admissinn, 
value of. See Eviprkce Act. s. 21 (1) 719 

Bengal Regulation (VHI of 1799), s. 48--Re- 
lUrn filed by zemindar, with Collector, ndmissibil- 
ity of — Certifiedwipy— Presumption Admission, 
value of. See Evidk.vce Act, s. 21 (1) 719 

Bengal Regulation (XVII of 1806)- ‘^District 
Judtja, whether acts jndieiallyj-^Revision. 

The functions to hii exercised under Bengal Regu- 
lation XVII of 1800 are niinist^mlnl snd not judi- 
cial, but a District .Iiidge assumes judieiai Rme- 
tions when he proceeds to determine whether he 
has or has not the* jurisdiction to it-siie a notice 
iindeu’ the Kt gnUition and liis i)ider is, therefore, 
open to revision. But where the aggrieved parly 
has a right of suit, the High Court will not intcrfei'e 
with the order in revision L Nanp Kishour v, 
Sabdar Narain Singh, 6 L. L. J. 137; (1922) A. I. R 
(L.) 471 360 

Bengal Tenancy Aot (Vlll of 1885), ss. 25, 

B7—Layidlord and texiant — Non-tranafertxMe 
occupancy holding— Abandonment, yelinquish- 
ment, repudiation, what amounts to- -Sale of 
holding in execution of decree- Tenant resid- 
ing in homestead and cultivating land under 
transferee- -Ejectment -Transferee, position of, 

A non-transfemblt*. occupancy holding was sold 
in €-xecutioB of u money-decree and a mortgag<i- 
deeree against the tenants, but the latter took a 
tenancy under the transferee and continued lo 
reside on tLoir homestead lanrl and to cultivate 
several plots comprised in the holding. In a 
suit ty the la.iilcrd for (gectment of the 
feree ; 
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Bengal Tenancy Act- cuutd. 

Held, that there was no abandonment, relin- 
quishment or repudiation o£ the holding by the 
tenants, and the landlord was not, therefore, 
entitled to evict either the tenants or their trans- 
ferce. , , , 

Fer Rankin, J. A mere denial by an occu- 
pancy tenant of the landlord’s title or of the 
relationship of landlord and tenant is not, by 
itself, a ground for eviction of the tenant, but 
if in a previous suit the tenant successfully 
denied tlu* landlord’s IIkmi, on the prin- 

ciple of estoiqiel liy record, an evi(M ion may lake 
jiluce. 

A landlord who has a inei‘<‘ riftht of reversion 
expectant on the* detej'inimition of the tenancy and 
who lias not, ns against his tenant, the right to 
cud the tenancy, cannot main lain (‘jectiucnt against 
a third pers<»n merely because that third jiersoii 
has ho title in himself. 

A transferee of a noii-transfcrablc occupancy 
holding can claim no right as against the landlord 
but unless the landlord has a right to present ]>oh- 
session, h(‘ cannot maintain ejce.tmeiit against the- 
tenant or his transhu'ci*. The only K'mcfly which 
tlie landlord has against the transferee in such a 
('are is to ask for a declaration that the transferee 
has Uiit gnt tile t<^naney right in the landlord’s pro- 
perty. 

Scmhfc: 1’iiere ca,n be no nbaudonment iif 
an occupauey bolding ' aimrt from the provi- 
sions contained in seetion H7 of th<* Hengnl Tenancy 
Act 

Pu'V Mukerji, ./. The terms “ abandonment ” 
“relmtiiiihhment'’ and “repudiation” are terms dis- 
tinct and not interchangeable; thougli proof of 
one may be some evi<lence, though not eonclusive, 
yet relevant ‘fo*!; (‘slabjishing , tacts and circum- 
stances, .which might 'goto constitute another. 

SfKdlon of tlu' Bengal Tengncy Act, though 
it docs not imrport to deluxe abandonment, plainly 
indieaies whnt it is. The material elements are 
\i\ that the /uqi/cb should ubaiidou his residenec, 
and that Jic should do so voluntarily, without 
imtlee to his landlord, and wdthout arranging fur 
jiayment of his T'ent as it falls due, and u’/) that he 
should eeass to cultivate the holding either by him- 
s(‘lf or by some otlmr person. 

Mon' non-payment of rent is not evidence of 
ahandoument or rclinipiisliment, though non-pay- 
ment of rent, (Muipled with non-ooempation of land 
or other facts and circumstances, is evidence of an 
intention to abandon , the- holding or may amount 
to relinquishment. 

The whole law of ro-entry is based upon the 
principle - that, so long as the tenancy is not ter- 
minated by abandonment, relinquishment or re- 
pudiation, , the tenancy interposes and operates as 
a barrier and the landlord cannot re-onter. C 
Kammrsh (^hant)Ra Mitha V. Daiiu Cuauan* Das, 
28 0. W. N,«02; ;hl 0. 497 

8. 48, appLicabilitif of — Mortgatfe hg occa- 

jiancu tfrmal—K-fibuIiyat in favour of mortgagee 
- Mortgagor, whether under-miyai. 

An occuponey tenant executed a zarpeshgi 
deed in reipetn, of a portion of Ids occupancy 
Imlding for a period of nine years in eonsideru- 
of on advfiu'‘c in cash in favour of the plaint- 
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iff. The latter was to enter into posBession 
take the profits arising out of the cuHivation of 
the land in lieu of interest on the loan. In the 
event of the principal sum not being paid off at 
the end of the term, the zarpeshgidar was to re- 
main in possession upon the condition stipulated 
in the deed until re-payment of the principal in 
Jeth of any succeeding year. The property was 
also hypothecated to secure re-payment of the 
principal sum advanced if the zarpeshgidar 
.should be dispossessed. Two days later the 
mortgagee oxveutod w kahulhiat in favour of the 
mortgagee whereby he tc»ok the mortgaged land 
on lease for the term of the mortgage at a certain 
rent: 

Held, (1) that the ;rarpcs/ififj was a mortgage and 
not a lease; 

(2) that the zsirpenbrjidor did not become a raiyat 
imdcr the mortgagor; 

(3) that, consequently, the mortgagor did not be- 
c<*mc ail under- rai/yaf under the mortgagee; 

(1) that, tliendfire, section 18 id the ‘Bengal 
^IVimiicy Act was not apiilicablc to the case and 
th(' luorlgugor was bound to paj' tlie rent stipu- 
lated for in the kabnliyat Pat Tilakdhari Bikgh 
V. Chatuugun Bind, (1924) Pat. 4; 3 (Pat.) 266 

923 

SS. so, 102, 103B, 115 ‘Record of 

RigfitH Premmption of correctne8>f, extent of 
Fretiumption of fixity of rent, oppimibility of 
FarticularH under s. UF^ nut actually rccen'ded. 

The prcsum]it,inn contained in section 103 B of 
the Bengal Tenancy Act applit's only to the 
actual entries in the Record of Rights as finally 
j)nbli8iie(l and to nothing cLsc. 1’he presumption 
docs not exteml to the orders of the Settlement 
Ofiieers on which the. entries arc based. 

WJien (’crlfiin persons are entered in the Record 
of Riglits as tenure-holders, no jiresumption arises 
HP. to wlictlicr they ai*c or ai’e not iiennancnt tenure- 
hohlers or ten uie-hol dors at fixed rates. 

The presumption arising und»'r section 50 
of the Bengal Tenancy Act_ only ceases to 
ap]>ly by reason of section 115 of th(‘/ Act Avhen 
the particulars letpured by the ord(U’ of the 
Ijocal Government directing the Survey and 
Jicconl of Rights to he jircpnred have been in fact 
recorded, Pat Kamaluddin Ah.mad r. Ramanand 
SiNUir, (1921) Pal, 1; 3 Pat. 120; (1924) A. 1. K. (Pat) 
443 . 605 

S. 50 ( 2 )’^ Fixity of rent - Presumption -- 

Sub-division of tenure, effect of. 

The sub-division of a tenure does not operate 
as a breach of the continuity of the tenure. It 
the different parts into which the tenure is divid- 
ed are held at a proportionate rent and. 
aggregntse rent equals the original rents, the tenure- 
holders arc still entitled to the benefit of the 
presumption arising under section 50 i.2) of the 
Bengal Tenancy Act. C Uoiiu Krishna 8ahkar 
r. Nilmadhab Saha 744 

S. 50 (2)-- Presumption of fixity of rent, 

rehuml of-- Holdings, diferent- Burden of 
proof. 

Where a landlord succeeds in showing that ceb 
tain Jioldinge as recorded ip the Record of Rights 
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in refir|>ecfc’of which" the presumption laid in 

section 590 (2j of the Bengal Tenancy Act is 
claimed, were not in existence in the condition in 
which they were recorded in the Record of Rights 
in certain" years, the onus is shifted on the tenants 
to prove that their present holdings are made up 
of other holdings which have also borne a uniform 
rental, Pat Kano I^al (?haubk v, Mahakaja Kkbho 
PUASAI) Singh, (1923) Pat. 339; (1924) A. 1. K. (Pat.) 
245 5 93 

J 8, 50 — Proprietor ijaradar — Entire estate 

—Rent payable to two proprietors- Rent payable 

to third person— Object of section. 

Section GO of the Bengal Tenancy Act deals with 
cases where rent is due to the proprietor {*f an 
estate. An ijaradar is not a proprietor, his cate, 
therefore, is not covered by the section. 

Although a proprietor may l)e th<'. owner of an 
estate or a part of an estate, section GO merely 
speaks of “proprietor of that estate,"' which 
indicates an ontini estate. Therefore, none of flu 
several persons, who arc iiiflividuaJly ivgjsl(‘rt‘d 
as proprietors of the fractional sliare of an estatcM 
is proprietor of the estate. 

The case where rent is payable to two or more 
proprietors, the extent of whose interest is required 
to he registered under the see.ond part of section 
78 of the Land Registration Act, is not dealt with 
by section 00 of the Bengal TemuieyAct. 

’ The words “that the j’cnt is due to a third 
person," in the concluding portion of section GO 
of the Bengal Tenancy Act, refer lc» n third 
person whose name is not registered at all. 

1’ho object of section 60 of the Bcmgal Tenancy 
Act is to afford indemnity to tenants who pay rent 
to the person whose name is registered under the 
Act, and to defjar them from pleading in defence 
to a I'laiin for rent by such person that the rent is 
due to a third xH*Tson; but the section has not pro- 
vided for cases where the names e.f all the part 
3 >roprielora have been registered under llu‘ Laud 
R(‘gi8tration Aed. 

Section GO of the Bengal Tenancy Act is not cf>n- 
cerned with questions of title. C IT.ouodh Ohanora 
r. Rakish Chamuia, 27 0. AV. N. 888; (1921) A, I K. 
(C.; 121 7 

S. 70 Di vision of crops Final o}dei 

Suit for rent - jurisdiction of Civil Couris. 

In a proceeding under section 70 of the Bengal 
Tenancy Act, ,the Sub-Divisional Officer passed the 
following order: -“Parties heard. The khasia 
seems fair and is accepted. The landlord’s shaie, 
if not accepted, may be sold and proceeds deposited 
in the Treasury." There was a subsequent order 
to the effect, “Sale-proceeds deposited into the 
Treasury. Case disposed of:” 

Htld, (1) that both orders must be read together 
as a whole, and, taken together, they aniounird to 
a final order under section 70 of tl e Bengal 
Tenancy Act, enforceable as a decree ; 

(2) that a Civil Court, Ihcrefojc, hod no jurisdic- 
tion to pass a decree for lent in respect of the 

S jriod dealt with by the orders of the Sub- 
iviflional Officer. Pat Ray Binouh Bihahi Bosk 
V. Tokhi Bingh, (1924) Pat 211 46S 
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— — S.103 B (3), Oh. X^- jBecord of ■ Eights, 

entry relating to local custom^P resumption- - 
Burden of proof- Custom entitling raiyats to 
abatement of rent on inundation^ whether i/«- 
Tcasonable or vague. 

An entry in the Record of Rights of a mauzak 
that if inundation takes place the raiyats arc to 
get a rateable or proportionate deduc^tiou (if rent 
from their landlords, i.s an entry of a local 
custom, and is lu^t outside the pui vi(“‘w of (Chapter 
X of the Bengal Tenancy Act. The presumption 
of correctness laid down in sc^clion 103 B (3) of 
the Act, theiTforc, applies to the entiy, the efiVet 
of the ju'esumjitioa heiiig that tin* imrden of 
proving the custom rrcifotl in tin* t^iilry is taken 
firm off Ijie sJiouldora of tho tenants, and the 
landhu'd is bound to prove that no such custom 
exists. 

7'hc custom recited in tho above entr.y is ncitlier 
unrca.sona blc nor vague. C LMbsH ('hanura 
Dl'Kijar r. (-HowDiirny Jamini Nath Mallick 836 

_ 8. 103 B (3), Ch. X- Sitit for nt^ AVjk- 

agricnUnral Land— Record of Rights, entry in, 
whether admissible in ccide.rice. 

Although non-agriciilturai lands are not subjc{‘t 
to the provisions of Chapter X of th(» Bengal Qdi- 
ancy Act, an entry in lh(‘ Record of Ifiglits with 
respect to the amount of rent of sucli laiul, is 
admissibie in cvidtmcp, in a suit for the. rccoveiy 
of rent, as corroborative of other evidence in the 
suit, althougli the weight to be aitatdied to such 
entry wouhl dep(md on the ciicumBtances (»f eacli 
partieular ease. C Kakimjan r. A.UAR Krishna 
Chouiuiuky 159 

8i 153" Dispute as in amount of rent 

payable- Appeal, second, whether lies. 

AVliere, in answer to a suit for rent, the tenant 
pleads that the rent (dnimed by the kiuJhiu jji 
respect of fruit trees is m-t lajabh*, the (lucstion 
is (.ne relating t(^ tlie j nu unt of rent j .uyable and 
a second ajiia^al is, thcM'foit', ci injiclent in tin* 
case. Pat iUMiiSHWAit SiX’Gli r. Wazcu Haqck 

463 

^,8. 153- “//ct5 decided a question of 

title,"' whether qualijy decree or order - Order 
pa::sed in execution, what it nr,vst decide. 

The words “ Jms decided a question lelatingto 
title, etc.," in section 153 of the Bengal Tenancy 
Act, (lualify both decree and order. Iherefore, 
an order passed in execution of a decree, v hetht-r 
the decree is appealable <ir not, must be an order 
which itself decides a question relating to title 
or to acme interest in land as between parties 
having cenliicting claims thereto. C Joymangalsen 
7 *. Sarafat Ali 236 

8. 167- Rewi decree- Sale of tenure— 

Annulment of^ encumbrance— Mortgage syR 
instituted by incumbrancer, effect of— Notice 
inued by Collector— Annulment, whether can he 
(rtiesiioned-- Burden of p/ oof. 

The fact that a mortgage suit or any other pgit 
has b<en instituted by the incumbrtneer cannot 
deprive the aucticn-purchaser c£ Ms right to 
annul the incumbrance under secthm 107 of the 
Bengal Tenancy Act, if the apphVatinn is ^radfJ 
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witiun the time prescribed by rtio section, that is 
fu wftbiu one year of tiie date c>r .sale 

or tjie d on whi<jh tho j)urch4‘iber lirsfc had 
nolu*'* i,lie incumbrance. 

' er 8ecti{)n 107 of the Bengal I’taianoy Act 
oTicc he (Jollector has issucti notice of annuiniunt» 
th'j cumbrance must be deemed to have i)oen 
aunt led This docs not, however, mean that the 
vali- fcy of the notice and iJie conscciucnt amiiii- 
inont of the incumbrance cannot afterwards be 
califjd in quest ion. The effocl of tbc' section is to 
cast the burden of proof upon llie person ques- 
tioning the validity of the notic^c Pat .\a.\d 
K tSHORTi OHAUDHUai V. RaME.SJIWAK tilXGlJ, P. 

L. R. 19; (0)2 k) A. i. It ^ )515 476 

- Son. Ill, Art 3 - Ijinillord avd icnaiv - 

Sriit by tenant to postixinnoi/) o f holdnij- - 

D i s pos ic 8S i on by lainLlord— Jdimta! ion. 

Article 3 of Schedule III to the Hco; 4 ul Tenancy 
Act appiie.s to a case where tli.s]n>ris,‘H5uon has 
been by a pcrs'ui who a1 the time of ciiejJoir.M s:hon, 
in whal?ver way tie' dis]) n>se>.hion ip'.c;ht Ink' 
place, cither through a civil wrong or by mcuis 
of {‘.riminal force, oeciipio.s the positiem of a 
landlord or ]>ossehse^ the cimractm’of a landlord and 
has tile eapa'dly of a landlord towards the j)ers m 
disposaeasod. 

PlaiutilT sued to recover posaoHsion of a IniltUiig 
on tile allegation that she liad been dia})0H.se3BCil 
from it by the defendant landlord in cx(‘cution of 
a fraudulent and collusive decree obtained by 
liim against a third person 
Ileli, that the. suit was govci-ned by Article 3 
of iSchoduIe III to the i^mgai Tenancy Ai*>t. C 
Kkdar Nath Bi.swas v Kamini Sundaui Bassya, 
Lhs 0. W. N. 482; (1921) A. 1. It iC.) 623 514 

Bengal TouJI Manual, rule 61-(7oa£7-act Act 
(JX of 187 !2), 8. /jO—^Paumenf of revenue by 
Revenue Money Order-- Time of payment-- Voy- 
vicnt to Post Oifi.ee, whether payment in time. 
Under the rules contained in the Bengal Touji 
Manual, 1918, the qn^^stion wii(U.lier a roiniUnnce 
of land revenue remitted by Uevonue Alonr^ 
Order reaches the O^diecM. n- in time depcn<Is not 
on receipt of the money or even of the money 
order form at the Treasury, but on the date when 
the Post Master fills th© Treasury voucher 
Under rule 61 ol tb 3 Beugnl Touji M muni, 1918, 
rend with section 50 of the Uoutract Act, a 
jiaymont ol* land revenue to the Post Ohicc by 
moans of a Revenue Money Order before the last 
day of payment is a good payment in time C 
Bilast Cii.\\U)RA Roy v. Hajendra Oiiandua I)\s 
Roy, 51 C. 776 661 

Borar Inam Rules, rule V~ Succession to Inam — 
Madatmash Inam -Al leniUuoi 
A ])ersjn succeeds to the in am property in Bcrtir 
not as an heir under the Hindu l^aw but as an 
heir to the last holder under the Berar Inam 
Rules which regulate the devolution and incidents 
of an Inam Rstate in Berar subject entirely to 
the sanad, or certificate or other doeuinents 
evidencing the special terms of tlic grant in each 
particular case. 

Mddatmash inam is a grant for maintenance or 


Berar Inam Rules--< 3 oncl<l. 

«ub.e}istence under rule V of the Inam Rules and 
Mn.> perintmeut alienation or a transaction likely to 
result in a permanent alienation can only be acted 
ui)on during the lifetime of the then certificate- 
iioldcr and at his death by the order sanctioning 
the appointment of another inamdar, the inam 
land passes on to him free of any encumbrance 
imposed cm the land by the last holder. N 
Baliram Singh v. Ramchandra 77 

Berar Land Revenue code, 1896,8. 211 ( 2 ) 

- -Pre-empt ion Sale in consideratLOn of old 
debts — Market value, how to be ascertained. 

Whore property is sedd in lieu of old debts nnd 
the d«Ijt.s are wiped out by the sale, the consi- 
deration for the sale for purposes of pre-emption 
is not the nominal value of the debts, i.e,, their 
arithmetical total, but their present or market 
value. N Amirkiiak r. Shankar 218 

■ S. 220— Suit for declaration of (p'azwp 

rirjhis, whether eognisabte by Civil Court. 

A suit for a declaration that certain laud is 
reserved for grazing village caittlc and that the 
malyiizar has no right to let it out does not fall 
under any of the, heads of .section 220 of tht^ 
Berar Land Rc'veiuv* Code, and is, therefore, 
<’ognisahlt‘ bv a ('ivil Uourt N Uamuux Mori, 
lh)N L K 70 8 7 2 

Bihar and Orissa Public Demands Recovery 
Act (XIV Of 1914), Sch. II, r. 43- Sale in 
e.recution of certificate for arrears of cess 
Audymeni-debtor, whether can be piif'chaser 
Sale, validity of -Pmc.has? by co-sha7*cr, whether 
for beacfi.( of all co sharers 
The ])ro!iibition contained in r. 43 of Schedule II 
to the Bihar and Oris.sa Public. Demands Recovery 
Act aj)|)]ies only to a sale of a tenure in execution 
ol a eertilic'ite for arrears of rent dm* from the 
tcaui'c. It does not apply to sales held in execution 
of cf'**tilieatcR for any other dues, sucli as, ci^ss. 
An execution with respect to a ccrtiticate for ccss 
is, tlier.'forp, governed by the gcmeral provisions 
of Iho ('ivil rroccdr,j\' Uo»le, which (‘njoina nn 
juuliiiuiam on a jurlgiucnt-th'htor making a 
purchase in execution 

The. purchase by a judgment -debt or of ;i tenure 
or holding with respect to which the prohibition 
contained ir? r. 43 of t^ohedule II to the Bihar and 
Orissa Public Demands Recovery Act applies, 
dos.-^ not in itself render the sale, void , but the 
sale cun be avoided upon an application made by 
the decree-holder or any other person interested 
in tile side. 

Where a tenure is sold owing to the default of 
all the eo-slmrers and is imrehased by one of 
tiidiii, the purcliase does not enure for the benefit 
of all cfKsharors. Pat MAauDAKL.iL v. Ham 
8ahu, 3 Pat. 458; 5 P. L. T. 447; (1924^ 
Pat. 210 807 

Bill of Lading, office of - Exemption clauses. 

See toHip 972 

Bombay District Municipal Act (111 of 1901), 

8.48 (J) — Bye-laws for refund of octroi duty- * 
(Hoods imported duty free but retained within 
Municipal limits beyond prescribed ptriod-^Lia* 
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hiltiy of Municipahty to refund octroi dvty mhse- 
quently levied— Compfiance with lti>c-lau\H 
even thouyh rendered impossible owiny to Mi'nlci- 
pal action. 

If a person imports ^oocls on a rahdori pass 
under Avhicli no octroi duty is payable jit lh(' 
time of the import, on the stipulation that the ^coods 
will be detained in the Municipal limits for 48 hours 
only, but retains the goods for more than the stipu- 
lated period and subsequently pays octroi duty 
in respect of the goods, ho cannot obtain a refund 
of, the duty so paid unless he makes an applica- 
tion for it within the time i^rescribed by Hy,j- laws 
of the Municipality for the pui'ijose, even thorich 
his inability to do so arises from the fict that 
the Municipality recovered th(* octroi duty a1 a 
time when the claim for refund was, iintier the 
Bye-lawb, lime barred. S Firm of Naiutmal Bhac*.- 
CHANU V. Th12 SeUWAN McNTOlPALm 432 

Burden Of proof- Admission of thumb imi»rcfc- 
sion oxi blank paixer - Execution. Sec Aumissiox 

104 

Claim propoedings-' Title suit. Fee Civil 


Pi;orrT>:TRi2 Code, O. XXX, u. 58 EB7 

— i'i: ijf'SfeCfision and di‘.{‘C‘Liiu”OLCt* <f j-s- 

sossiOiD- Ciuistructive possesaioii of tovLcr. /•ce 
Limitation Act, Hoh. 1, Art. 18ii 679 

jijx parte decree, apiilicatioii to set a.*'i(le 

Due 8ervic(* of Hummoiis- Bui*deii of proof iitee 
Civil Pkocisulre Code, O, V, r, 17 889 


Pardahnashin lady- Husband, I'csiiion 

of —Good faith. Evidence Act, s 111 850 

Pardahnashin lady, person <*laimiiig 

under transfer by, duty of. See Pariuhvasiiin 

LADY^ 180 

— Ke-sale- -Notice See Contract Act, s ld7 

1026 

Wagering contract Agreement not. to 

make or demand deliverv See Contract Act, 
s. ,‘tO 966 

- , udien loses sufnificancc Dischaiye of 

burden hi/ crosb-cx ami nation f/ oppone'iit's 
witnesses. 

Although the burden of j)r<>of reuuuns <'onstanily 
shifting in the exmrae of the Ij-ial, according as ono 
fact or the otiier is brought out in (‘viderice by 
one party or the otlier, tlie: question of 
burden becoines immaterial wiitu] evidence has 
been adduced by both the parties and tlic rckvunt 
facts are before the Court. 

It is not always necessary that the party wno has 
the burden must himself lead evidence. It is open 
to him to sustain the onus cast upon him by the. 
facts which he may elicit by cross-examination of 
the other party's witnesses. N Haliram v. Ka.\iaua 

330 

Calcutta Improvement Appeals Act (XVlli 
of 1911)- 'Market tahie of la7id Evidence -Price 
paid in sales of land -Previous decision in land 
acquisition cases — Price of lend with buildinys -- 
Relevancy. 

In assessing the market-value of -a piece of 
land the price paid in other transactions relating to 
land in the neighbourhood is ndmiasible \u evi- 
dence, as previous decisions in land acquisition 
cases are relevant in a subsequent case where 
the market-value of lands in the same neighbour- 
hood is issue. 


In determining the value of a piece of land, the 
evidf^ucti as to titc .sal:- of laud with a building 
thereon is not inadmissilde. C Madan Mohan Btr- 
WAiN V Ski kktarv of State 557 

Calcutta Rent Act (Ml of 1920), s. Stand- 
urdisaiUfV of rent, application for ' Apjdicant 
ccasinj to be tenant, effect of—Abaicvic7il'^-Kc'W 
tenant, whether necessaty pa'^'ty- Procedure. 

There ih nothing in the Ciileutla Kent Act 
which iridi(*atos that a proceeding regularly started 
under the Act comes to a determination as soon as 
the relationship of landlord and tenant between the 
parties has ceased. 

The Calcutta Kent Act docs not make it obli- 
gatory upon an applicant I'oi* standardisation 
f)f rent to make all persons interested in the 
litigation parties t(» tlic j>roeccilings, except the 
landlord. 

Where an ap])lieant ha- standardisation of rent 
ccasc.s to be tiie toinml bcfojv tin' jn-occcaing is 
lermiiiated and t.hc ju'cmiscs arc let to a now 
tenant the latter, if he so cliouscf!, may make an 
apjdicatioii to the Kent Collector to be iioard at 
(iire ''f tln^ hearing of tlic ca&o. C JIlllow r. 
i:, ci C 5»7 <>74 

carnage of goods -Risk Xotc P -hudnay 
(hnnpanj/, liability uj iJamarje to yoods 
Undi'r th(' Risk Noli* H, a Riiiiwny Comjiany 
is liable only for the loss of u complete con sjgil- 
rnont or of one or more compltite packages, 
and is not liable for damage done to tlie goods, for 
instance, by being exposed to rnin in transit 
C East Indian Railway Gomda.ny r. Kushabrau* 
Gopiuam 413 

Caste Disabilities Removal Act (XXI of 
1850), effect of. Hindu Law 749 

“ Cause Of action, meaning of. Sec Civil Kro- 
CKDUKE Code, s. i>o (<•; 

- meaning of Sec Coi^rt Fees Act, s J 7 

415 

C. P. Municipal Act (XVI of 1903), 3 . 31 - 

Contnict, udiat is- Auction sale, whether c<>ntf act 
W r it i ncj, 7vh c t he r n e cess a r y . 

CoiitractK made by a piililic body must be slrict- 
Jy in conformity with the mode of making such con- 
tract as jirescrihed by Ht-a!-ute. 

The word “t-onlnici,” as used in fieetinn 51 of thf*. 
C. P. Miinicipn) Act, must I;c taken in its ordinarv 
sense. 

A sale by auction by a Municipality is a contract 
within the meaning of section til of the 0. p 
Municipal Act and in order to ho binding cn 
the Municipality must be in writing. 

Section 31 of the C P. Municipal Act does 
not lay down that a contract should be in anv 
jiartictular form, except that it sliould be in writing 
N Abdul Aziz Khan r. The Municipal Committee 
Khandwa 1052 

C. P. Tenancy Act (Xl of 189B)-A bsolute 
occupancy tenant— Transfer of holding 
Mnlgiizar lambaidar, ir/ietAer can* avoid trans- 
fer. 

A malfpimr lambardar has a rigid of re-entry if 
an absolute occupancy tenant transfers the holding 
without hift consent, N Oanpat v. Manohar 
Habbaji, 7 N. L, J 105 334 
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C. P, Tenancy Act— 1 898--concld. 


C. P. Tenancy Act-1d20-con<sld. 


— Lambardar — created hy lamhar- 

dar, whether can he challenged— ConMe ration for 
lease, failure to pay, effect of. 

It is impossible to challen^ce a tenancy pur- 
pc>riiujL> to liave been created by tlio lamhaidar 
more than a quarter of a tientury a^o, cxcoj^t on the 
allegation that it never was in fact created and 
that the trajisac;tioii was a mere ])2‘etonce on 
paper and that the ostensible tenant has never 
had pf^saession of Ihtj land. If the lamhardar 
did in fact create the tenancy, the question of the 
actual payment of the consideration for the lease 
does not arise. N Radhahat ik I^andurant. 535 

83 , 2, 89 'Surrender. See liEoiSTRATioN 

Act, H. 17 134 

8 . A'S-^Mortgage o/ sir land Sanction nf 

Revenue Officer— Arbiiratio)} — Award -Decree — 
Assignment of decree- -Fresh sanction, whether 
necessary —Cicil Procedure Code (Ac/ V of lOOH), 
s. 1)7' Pretiminary decree, whether can be gnes- 
tinned in appeal from, final decree. 

A dis]jute arose between the part ics with refer- 
ence to two mortgage-deeds in respect ('f which 
the sanction of the Reveinie Oftu*er had been <d)- 
taiued for tlie t?*ansfer <d cultivating riglit.s in 
.vt> land. The dispute was i‘(*fcrrcd to nrbil ration 
but all that the arbitrator iuid to deeidti was what 
sum was due under the mortgages and in what 
period of time it was to be ])aid ''J’he arbitrator 
gave his award and a preliminary d<*crce was 
passed in accordance with the jward directing 
payment in a certain manner and allowing fore- 
closure in case of default, d’he decree-holders as- 
signed the decree to one T, the judgment-debtors 
failed to appeal against it and the decree was made, 
final : 

Held (1) that as the award flowed from the mort- 
gages it could not be said that the rights of the 
parties were created by the award ; 

(2) that the sanction of the Revenue OfTiccr for 
the transfer of cultivating rights in .sir land hav- 
ing been obtained at the time of execution of 
the mortgages, no fresh sanct ion was necessary at 
1 he time of making the award or at the lime of tin* 
assignment of the decree in favour of T ; 

(3) that the judgment-dobtors having hiilcd to 

appeal against the ])reUm inary decree vrere preclud- 
ed under section 1)7 of the Civil Procedure Code, 
from questioning the correctness of that decree in an 
appeal from the final decree. N Ganpatrao r. 
TuLSAUAt 853 

C. P. Tenancy Act (I of 1920), SS. S,ll Tenan- 
cy- Hindu Law- Successioyi by sinwivorskiji^^vhe- 
ther applicable. 

The Hindu Law of Huc(‘essi<m by survivorship 
and as to the vesting of a son s interest by birth is 
not applicable to a teuuney governed by the 
C. P. Tenancy Act of 1920. N Gowiu v. Ohaitram 

63 

B, A9- ' Mortgage of sir, without sanction 

- -Foirclosure, effect of Surrender of occupancy 
in favour of lambardar, validity of— Mortgagee, 
rights of. 

On the foreclosure of a mortgage of sir lauds, 
where the mortgage is without sanction to transfer 
cultivating rights in sir, the mortgagor becomes an 


occupancy tenant of the sir fields of which he is in 
possession, under the mortgagee and cannot 
Hurreucier the fields to the lamhardar. On surrend- 
er the fields become the khudkasht of the inort- 
gagor, and the lamhardar has no power to deal 
with them. N Nandkirhore Lalsingh 730 


'8.104, Sen. II, AfX» ' 'Suit to 7 'ecover 
possession by tenamt - Dispossession hy person not 
claiming through landlord- Limitation. 

The words “ by any person ” in paragraph 1 of 
b(‘hedule 11 to the 0. P. Tenanc.y Act of 19&, have 
their ordinary meaning and are not confined to a 
jierson claiming under the landlord, they are wdde 
enough to include a trespasser. N Meghraj i 
Ramgopal, 20 N. L. R. 103 743 


Sch. II, Art, 1, applicahilify cf, to part 
of holding. 

Article 1 of Schedule II to the 0. P. Tenancy Act 
applies to the case of disposstission from pHVi of a 
holding as well as to dispossession from an entire 
holding N Rcdga r. Chain 214 


Charitable and Religious Trusts Act (XIV of 

1920), S. 3- Proper party, who is 

The Charitalilc and Religious Trusts Act does not 
become inaj>pli(^able because the trustee has parted 
with the entire trust property. 

A ]}erscm who claims adversely to the trust and 
who is not linl)le under section 3 of tin* C’huritahle 
and Religious Trusts Act iXIV of 1920^ is not a 
proper party to j)roceedings under the Act. C 
Rkza Ali V. Kazi Kru-uD-iuN Ahmed 174 


Chota Nagpur Tenancy Act (VI B. C. of 
1908), s. 14--“ Successor ”, “ Resumption ”, 
meaning of. 

The word “ successor ” in section 11 of the Ohota 
Nagpur Tcmmcy Act nu'ans not only a successor 
dc yure but also a sucxjcssor dc facto. ' 

The word “resumption” in section 11 of the 
Chota Nag])ur Tenancy Act means an unequivocal 
deuwind for i)osHessiou 80 as to opciate as a tiiial 
el(‘clion by the landlord to i'(*-cnter upon the land. 
Pat Ki'MAii Kamakshya Narayan Singh r Soraj- 
NATH Miska, 5 P. L. T. 85; (1924) Fat. OU; 2 P. L. R. 
69; 3 Pat. 320; (1921) A. T. R. (Pat) 149 474 

Appellate decree, execution of— 

JAmitafion, commencement of, 


The period of limitation fixed by He<tlion ISl of 
the Chota Nagpur Tenancy Act foi' the c.x(*cntion of 
an appellate decree ruins fi'om the date on which 
the di'cree is signed and not from the. date of tlic 
judgment. Pat Bishtn’ Lad r. Bindkshwarj Saht, 
2 P. L. R. 7; 5 P. L. T. 374 224 

Civil Procedure Code (Act V of 1908), 
S. 2 (11), 0. XXI, r. 22 Defendant aitaining 
wa;jority, whether '*lega.l representative''— ^Execu^ 
lion of decree -Judgm.ent-dehtor attaining 
7najority— Notice, fresh, whether necessary, 

A party who on attaining majority is entitled to 
a^ipcar to the exclusion of the guardian appointed 
during his minority is not <a “legal reprceeixtative” 
within the, meaning of section 2 of the Code of ^ivil 
Procedure and is not entitled to tesli notice of 
execution proceedings under O. XXI, r, 22 of the 
(lode, 
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Civil ProMdure Ood6--1908— contd. 

Where such a party id aware of the decree under 
execution and the execution proceed ingB, and d(jes 
not appear and take any objection theret(\ he is not, 
by reason merely of the failure to give him notice 
thereof afterwards, entitled to question the validity 
of the execution proceedings and the (?/ourt salo 
following thereon. M Nauappa C<hetty p. Mutiu- 

EAMAN ChBTTV 12 

- 8 . 4 — Mvrtgage^i!uit---PreUminarjf decree 

passed before coming into force of Code -Final 
decree passed after Code — Execution of decree - 
Application made more than twelve years after 
date of decree, whether banned. 

A preliminary decree in a mortgage-suit was 
passed before tlic coming into for(*e of the Civil 
Procedure Code of 1908, but the linal decree was 
passed after that Code came into force. The last 
application for execution of the decree was inadf"^ 
after the expiry of twelve'^ years from the date of 
the final decree : 

that the excculioiiof tlie decree was govern- 
ed by the Civil Pi‘ot‘cdurc Code uf ]!)0h and the 
application for execution was, tliei'clorc, barred by 
time. A Boh KA Tara Chaxd i\ JMuutAza Hitsai.v, 
10 0. & A. L. JR. 244 1030 

S. 9- Gains made by btdping religions 

ceremonies— Suit of civil nature. See Hikdi; 
Law -Joint family 256 

8. 11— Res judicata between co-defendanis, 

requisites of. 

Where it is absolutely essential for the determi- 
nation of a suit to decide a question inter se 
between co-defendants and the question is decided 
after contest between the co-defendants it operates 
as res judicata between the contending co-defc.nd- 
ants. N Munna r, Hitklal 987 

8. 11 - Res judimia -Co-defendants- - 

Fraud — Party, whether can plead hut own fraud 
•^Estoppel. 

No estoppel can be created between co-defendants 
so as to invoke the doctrine of res judicata unless 
there was a litis contestatis as between tlio defend- 
ants inter se. 

C sold certain properties to P and the latter sold 
the same to R who in turn transferred the same to 
A. On C being adjudicated an insolvent, the 
OMdal Assignee challenged the alienations as 
being not boTia fide and as being without considera- 
tion. The Trial Court and the Appellate Court 
set aside the alienations un the ground of want of 
good faith but the appellate judgment contained 
expressions of opinion that the alienations did not 
bear consideration. In a suit by A against R for 
damages for breach of covenant for quiet enjoy- 
ment : . 

Ucld, (1) that the. declsifxn in the insolvency pro- 
ceedings as to the fraudulent nature of the transac- 
tion was not res judicata in the present suit ; 

(2) that the defendant who was a ^arty to the 
fraud was also estoppd from relying upon the 
fraudulent character of the transfer so as to defeat 
the plaintifi in this suit. M Eamaswamy Naxckkk 
V. Alam'blu Ammat;, 46 M. L, J. 298; (1924) M. W. 
V, 204; (1024) A. I. U. (M.) 604 92V 


Civil Prooociure code 908— contd. 

— ^ 8. 11— judicata— Decision in Appellate 

Court confined to' one ground— Other grounds, 
whether matters of estoppel. See Reb judicata 

353 

8. 11“-R(\s judieatc, mT/Uiai requisites 
--Finding in unnecessary suit, whether constitute^ 
re.s judi/*Hta. 

The only eniidiiion^i necessary to constitute a 
lUfitlcr res judicata jirc that, ^ 

(1 ) the matter directly mid subBtantially in issue 
iu the sul)se(iueni suit or issue must be the Same 
niatter which w'as directly and siibstanlially in 
issue either actually or constructively in the for- 
mer suit ; 

(2) the former suit must liave been a suit between 
the same T>artics or b(’.tween parties under whom 
they or any of them claim ; 

(.‘b llie parties as rtfore.snid must have litigated 
under (lie same tide m the former suit ; 

( 1) the (Joiirt which denuded the former suit must 
have been a (\nirl comjietcii! to Iry Ihij subsequent 
ttuil or the suit in which suck issue is subsequently 
raised . 

(5) the nmttcj’ directly and suhstantially in issue 
in the subsequent suit must have beeji Jiciird and 
finally decidi'd by the Court in the first suit. 

It is not a necessary coiidititm that tJie suit niuRt 
be. one which the- i)l{iintiiT was bound to institute, 
there is no warrant in Jaw for the })rop08it]oii that a 
finding given in a suit wJiich is iHu-liapsun entirely 
useless suit and need not Jiave been instituted at all 
does not o])erat(' as res judicata in a suhsequeub 
suit relating to the same matter if the other requiro- 
monts of law as laid down in soetion 11 of th(‘. Civil 
Procedure (Jode have lieeii fulfilled and a finding 
given in a suit which the i>hiintifT need not hav(» 
iiisti tilted, but 1ms in fact iustituted is as much 
res judicata us one given in a suit which Ini waB 
bound to institute. L Hatiii Kiia-\ v. Musammat 
Almo 3 

8. 11— Res judicata— ili or/ </a</c suit — 

Paramount title- Failure, to plead, effect of. 

If a jierson joined as defendunt in a mortgage 
suit has a title paramount to that of tlie mortgagor, 
lie is not bound to set it up by w^uy of defence to 
the mortgage suit and his omission to do so will 
not, therefore, render this question of his title 
res judicata against him. N Hismraj v. SunyAiiHAN' 

118 

— S. 11 — Rea judicata— iSnit dismissed--^ 

Findings adverse to defendant. 

A decision cannot be said It; be based on a fintb 
iijg unlesB an appeal <ian ]ic against that finding 
and it cannot operate ns res judicata unless tho 
decision upon sucJi a finding is n])pealod against. 

A suit for ejectment against a subtenant yvas 
dismissed on the ground that the defendant was 
not served with a valid notice undfsr law. it was 
pleaded that the defendant was an occupancy tenant 
not a sub-tenant as alleged and the plea was found 
against defendant. In a subseqUdht suit for eject* 
mont the defendant is not precluded by reason of 
res judicata from pleading that he is an occupancy 
tenant. N Gxujabai PcKUsnomMDAa . 14/ 



1070 


IXDIAN OASES. 


[im 


Civil Procedure Code- 1908— contd. 

8. 11 —Res judicata— to recover whole 

property disviissed — Suit to recover portion^ whe- 
ther barred— judicata between co-defeudant.'^f 
reqii of. 

Where h suit to recover possession of the wiiole 
of a certain property is dismissed, a subsccjnent 
suit to recover u portion of that pn)perty hasod on 
the same title will be barred by yes judicata. 

A finding wdll not operate tiB res judicata between 
co-defendants unless there was an active contest 
between them on the j>oint and the decision of tlie 
question was necessary in order to dispose of the 
plaintiff’s suit. M Mohammad Kruf Kowther v. 
Bultak Abiutl Kadir, 34 M. L. T. 147; 47 M. h, d, 
20; (1021) M. W. N, 509 1055 

— S. 11— Status as agriculturist not pleaded 

by defendant — I£x parte decree passed— Wiic- 
ther defendant can j^lcad to be agriculturist in 
execution jiroceedings See Dekkhan Ageicud- 
TURiSTs’ Relief Act, b. 3 (w) 806 

S* 11, whether exhaustive — Res judicata— 

Husband and wife, question of divorce decided 
between— Questwv , whether can be re-agitaied 
hy wife's father. 

The rules of procedure are framed for aiding 
justice and should not be so interi)retcd as to 
operate against the course of justice. 

Section 11 of the Civil Procedure Code is not 
exhaustive as to the principles of res judicata. 

Where it has once been decided between a hus- 
band and wife that thoi’e has been no divorce of the 
wife by the husband, the question cannot be ic- 
agitated at the instance of the wife’s father in a 
subsequent suit by the husband for restitution of 
conjugal rights to which the fonner ha]>pen8 to be 
a party. A Khatoon Bibi v. Nazir 1049 

8.11,0.11, r. 2— Dismissal of ,wit for 

misdescription of propeviy — Subsequent suit, whe- 
ther hai^red. 

The dismissal of a suit on the ground of misdes- 
cription of the property in suit is not u bar to a 
subsequent suit on the same cause of action either 
on the ground of res judicata or under O. II, r. 2, 
of the Civil Procedure Code. L Bika v. Balanda 

579 

S. 11, 6Xpl. IV — Suit to py^otect properly 

from sale as wakf, dismissal of-~Sti.it, subsequeni, 
on basis of personal right — Res judicata. 

It is not obligatoiy on a party seeking to protect 
certain property ns wakf pi'oporiy from nn impend- 
ing sale, to assert in the same suit any personal 
right thereto, to which h(^ may af tej* wards lind him- 
self entitled, in case the property is not found to he 
wakf property, and the omission to set up u person- 
al right in the suit does not operate as res judicata 
in a subsequent suit in which such a right is set 
up. The iacntiity of the causes of action for the 
two suits is immaterial. A Kanhaya Lal v, Ashraf 
Khan, 10 O. & A. L. R. 380; 46 A. 230; (1924) A. I. 
R. (A.) 355 402 

— 8. 20 (C ) — Place of suing — Goods sent for 

sale — Conversion — Suit to recover value of goods — 
Jurisdiction— Cause of action, meaning of, 
riaintiff sent certain bales from a place within 


Civil Procedure Code -1 908— contd. 

the jurisdiction of the Akola Court to defendants 
in Bombay. The bales were to be sold by the 
defendantB in accordance with instructions to be 
ssnt by Ihe plaintiff, and accounts were to be 
rendered and money was to be paid to the plaintiff 
at th 3 place of despatch. Plaintiff did not desire 
the bales to be sold and asked the defendants to 
return them and on their failure to do so, sued 
them at Akola for the value of the bales : 

Held, that the cause of action arose in part with- 
in the jurisdiction of the Akola Court and that 
Court could, therefore, entertain the suit. 

I’he expression “ cause of action ” moans the 
whole bundle of relevant facts which the plaintiff 
must allege and prove in order to succeed. N 
Firm Johaumal Rudmal Adtia v. Bunderlal Nara- 
yandas 991 

88, 22, 2Z— Transfer of case— Issues 

settled— A ppheation, whether maintainable. 

The provisions of section 22 of the Civil Proce- 
dure Code are mandate rj’', and an application under 
that section must be made, in a case where issues 
are settled, at or before such settlement is made. 

An application under this section is not maintain- 
able after all the issues arising out of the pleadings 
have been settled and an issue relating to the 
jurisdiction of the Court has been disposed of. L 
Firm Behari Lal-Kanhaya Lal v. Official 
Receiver, Insolvent Estates, Lahore 608 

8. 24— Transfer of case— Notice, whe- 
ther nocessaiy. See Civil Procedure Code, s. 115 

614 

s. 33, 0. XV!. r. 9, 0. XLVIII, r. 1 (4)- 

Procees-fees, order directing immediate payment 
of, validity of. 

An order to a party to pay process-fees **at once” 
militates against both the spirit and the letter 
of O. XLVIII, r. 1 (2) of the Civil Procedure Code. 
The hxution of time w'ithin w^hich to pay prooess- 
ices conveys an idea of giving reasonable facilities 
to a litigant -who seeks the help of the Court in 
the matter of summoning witnesses, to obey the 
order. This means that the Court with due 
regard to the provisions of O. XVT, r. 9, of the Code 
makes terms wdtli the party who requires its help 
and declares tu liim that it will try to procure 
the attendance of witnesses to be summoned for 
the hearing provided the^ process-fees are paid 
within the lime fixed by it, and that if he delays 
such payment he does so at his own risk. To call 
iq>on him to pay procjess-fces ai once is virtually to 
insist on immediate payment of process-fees and to 
flcclinc to help in the matter of enforcing the 
attendance of witnesses and in effect to jienaligHi 
the default by dismissing the suit ultimately. N 
Pandu V, Rajbshwar 996 

8. 34. applicability ot^Damdiiypat rule 

of, applicability of — Interest — Pendente Kte, 
whether can be allowed. See Hindu Law— Joint 
FAMILY-— Alienation 711 

8* 34 — Redemj)tion suit — Interest from 

date of suit— Discretion of Court — ^Damdupatj 
rule of applicability of 
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Under section 31 of the Civil Procedure Code a 
Court has a discretion in a redemption siut to award 
interest from the date of suit to the due date iixcd 
for redemption even in cases to which the rule of 
dam lu.jat applies at the dale of suit. N \Vilay\t 
Ali Khan v. Maroti 632 

S, A-l— Dispute between jndgmentnUhtor 

and auction-purchaser^ nature of. 

A dispute between a judgment-debtor and an 
auction-purchaser as to the extent of the property 
sold at the auction sale does not fall within tlic 
pundew of section 47 of the Civil Procedure (vode. 

A Mukhtar Ahmad e. Karir Ahmad 666 

— — — ' — 8i 47 — Execution — CoUusiveuesH of decree 
■ -Execution Court, power of. 

An Executing Court cannot go behind the decree. 
Therefore, the question of the decree b(ung a 
sive one cannot be tried in execution pro<*eeding8. 

N Biharisingh V Newalhingh, 1^0 N. L. K 21, (191 
A. 1. R. (N.; 81 136 

S. ^ 7 — Execution of decree — De^cree-hoUler 

purchaser, whether partif 1o suit --Pn.ssessinu, 
delivery of Separate suit, whether Lies. 

A decree-holder by becoming a purchaser at a 
Court-sale does not cease to be a party to the suit 
within the meaning of section 47 of the (?ivil Pro- 
cedure Code and proceedings for delivery of 
ossession of property purchased by the decrec- 
older are proceedings in execution of the deci*ee 
and fall within the scope of section 47 and a 
separate suit for the puri)ose is barred under that 
section. S Pieimal i;. Sangiiar 930 

^7 --Mortgage decree, effect of —Exe- 
cution of dcc7'ce- -Objection by defendant absolved 
from liability— Procedure. 

A mortgage decree is jjassed against property 
standing in the name of a particular person and 
implies that the interests of that particular person 
in the* specified property are to be sold. 

In a suit on a mortgage against two mort- 
gagoi’s it was held that the mortgagt^ was valid 
as against one of them only and tlie suit was decnx d 
as agaiiKst him and "was dismissed ns against thc^ 
other. When the mortgaged properties were aluuit 
to be sold the absolved mortgagor filed an objecdioii 
that the properties belonged to him alone and 
should not be sold, and that if they were? sold, it 
should be proclaimed at the time of the sale that 
the judgmenlrdebtor had no right, title, or interest 
in the properties ; 

Held, that the objector was a party to the suit in 
which the decree W’as passed and that the objection 
related to the satisfaction of the decree, within the 
meaning of section 17 of the Civil Procedure Code, 
and the objection should, therefore, be decided on 
the merits. A Mahadbi v. Jagannath Das, (1924) 
A. IB* (A.) 313 225 

» 88. 47| 49, 0. XXI, r. 2— 5aZe of decree — 

Execution by purchaser— Plea that decree was 
satisfied before sale— Certification, absence of, 
effect of- Failure to certify, whether amounts to 
fraud. 

Where a decree is sold in execution of another 
decree and the purchaser acqka to execute it against 


the judgment-debtor, it is open to the latter to plead 
that the decree had been satisfied t)y him before it 
was sold, aJtiiough the salisfacticm was not (^enified 
in ic'corUanee with the provisions of r, 2 ol (). \X1 
of the (fivii 1‘roeeaure CJude; sub-r. (3) of r. 2 ol the 
Order is no bar to stub a \ lea wdiieli iiiUst Le en- 
([uircd into by the Court uiiaer sectiou 4 7 of the 
Code. 

The mere, omission on the part of a decree-holder 
to certify satisfaction of the decree docs not amount 
to fraud. 0 Stuui Narain Ivusra r. Ulakd Sinou, 
10 O. & A. L. R. 375 776 

S8. 47, 73— Contract Act (IX of i672j, 

s. Patcablc distribnlion, object of—Dcciec 

against partner in personal capacity— I Jecree. 
against partnership —Order directing rateable dis- 
tl ihution- Appeal, whether lies — J'ai tner agiecing 
to share of other partner being sold, ejjvct oj. 

J and .1 were two )»artiiers in a cerlani business. 
I) obtained a deci'ee for money against A ui his 
personal cajjacity which was })ut mio execution and 
ccr1,ain mtiveable projierties belonging to the pait- 
iicj'shi)) were attached upon whieJi J jireterred a 
claim and liis half share was rclcabcd on liis agree- 
ing to the other half being sold as the property of 
.1. In the meantime, one olitiiined a decree 
against -/ and A in respect of monies due from the 
partnervshii) and attached and sold all the niove- 
idfios licioiiging to the lartneisliip iiickiding the 
half sliaro already attached in execution of Da 
decree wdio then applied for ruteabie ttislnbutiou. 
J objected to tJie rateable disUibutiou anti the Exe- 
cutincr Court overruling the objections ordoicd 
rj-tcnldo distribution but thci order was reversed by 
Iho District #7udge. on ajipt'al : 

ILdd, Pe r Wolms/ey, J That no ajjpeal lay to 
the District dudgo as the addition of U, who w^as a 
strang(‘r to the^ suit, to iJie procijodings had destroy- 
ed tile sanctity ol tJie elenieiit of identity wliicJi was 
•i ncM PFsary ingTcdient of a jn’oceeding under sec- 
tion 47 of the (hvii Procedure Cede, and that that 
section was, therefore, inapjjlicable. 

Per Maker ji, J.— (Ij that the order of liie Execut- 
ing Chui rt -was paRsod in a matter relating to the 
satisfaction of the decree between parties to the 
suit and wms one falling within the purview of 
section 47 of the Civil Procedure Code and was, 
tiieitiorc, ajipealablc; 

(2) that the conduct of J in agreeing that llie 
half share of moveables may he solci as A a jiroperty 
amounted to a declaration tJiat, the partiiershi]) hud 
ceased and had the effect of divesting the said half 
share of moveables of its chmucter as partnership 
property and tJiat the provisions of section 202 of 
the Contract Act were, therefore, no longer appli- 
cable to such property ; 

(3) that, consequently, the property was liable to 
rateable distribution. 

An order undar section 73 of the Civil Ihrocedure 
Code is no' i - ] salable unices it also comes under 
sccticai 47 o*' I ho Code and satisfies all the require- 
ments thereof. 

One object of section 7.1 of the Civil Procedure 
Code is to prevent unnecessary multiplicity of exe- 
cution proceedings, to obviate in a ease wjiero 
there are many docroc-holders, each eoinpctont to 
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e‘x:r('uf(^ his decree bj' attachment and sale of a 
paj'tic.ular property the nticessity of each and every 
one Jiilachin^? and separately ftettin^ the property 
Hold. The other o})ject of the setdion is to secure 
an ecjuitahlc. administration of the jn’operty by 
]>]acin^? all the decree-liolders ut»oji the same foot- 
nip: and makiiip: the propej*fy rateably divisible 
juuong them instead of allowing one to exclude all 
the otliers merely because he }iapj)ened to ))e the 
iirst who had attached and sold the property. C 
Dwaukadas r. Jauuu ChuxuitA (Ianuuli, (\ \\\ M. 
701; :h) (\ L. J. i;}9; C. 701 731 

- ~SS. 47, 115, 0. XXI, r. ^S-Kr.evuUnit of 

decree— Asififfuccs, dispute between —Queiitinn tried 
in form of mii - Appeal — Revision. 

Two persons applied for execution of the same 
decree, each claiming to be an assignee from the 
decree-holder. Tin* matte r was trtMited as (me 
under section 17 of the (hvil lVo(*edure Ond(' and 
ovemtunlly the (kmrt converted the proe(‘cding into 
a suit and decided Ihfit the assigiiiociit in favour 
of one of the j/arlies must ])revail over the assign- 
ment in bivour of the other. The latter tiled an 
application for revision against the order . 

Held, that no revision lay against the oj-dcu* pass- 
ed by the Trial (biirt, for if the matter was one 
arising under section 17 of tiic (hvil l^nx'cdim' 
Cod(*, the order was ojien to a])]K*al and not 1o 
revision, and if it arose, out of a suit the remedy 
again w^as by way of a})peal against the decree in 
the suit, l)Ut if, on the other hand, it w'as one to )>e 
tret^te.d as failing under (). XXI, r IB of the Oivil 
Procedure, Cod(‘,, it could not be said that by 
Irving it in the form of a suit, the Court had ]>ass- 
eJ an order without jurisdiction, Pat Run 
Bahaduii SiNUH r. Bajnanji Pkasad Sixuni, .*> Pat 

m\ am) pat. 19 ;} 495 

88.47,151 Partition decree Execniion 

of decree Recovery of land in excess of share. - 
Hestoration Amendment of decree J urisdicAion. 

A Court has jurisdiction in execution under sec- 
tions 17 and I,*}! of the Civil Jb’ocediirc C(jde to 
amend its final decree for partition and order resto- 
ration of land recovered l»y a j)arly in exitess of 
that aw'arded by the decree and a st* parate suit is 
not necessary for the purjiose. S Danuumal v. 
Dwarkamal 1039 

S. 47, 0. XXIII, r, Z— Compromise decre-. 

— Matter's extraneous to suit — Execution as to 
such matter's — Separate suit. 

A compromise decree including matters covered 
by the suit aa well as matters extraneous to it can 
be executed only to the extent it relates to matters 
in suit and not ivitli regard to matters outside the 
scopi^ of th(^ suit. 

I'he power (^f a (\mrt In pass i\ coufeont decree is 
restricted to matters ('overed by the suit But if the 
agreeinoiit refers to matters extraneous to tlie suit 
forming consideration for the compromise or setth'- 
ment of the matter included in the suit, such ex- 
traneous terms should also be recorded in the 
decree. It does not, however, follow that such 
extraneous terms can be enforced in execution of 
tbttt decree. In fact, they can be enforced only by 
a separate suit. C Arjun Kapah r. Asvini Kumar 
]XA1>A{<1 317 


CASES. LldS4 

civil Procedure Code— 1908— coutd. 

8 , SI {1)-~Reeeivcr, appointment of, 

whether a form of execution. 

The aiipointinent of a Receiver is a form of exe- 
cution under section 51 (1) of the Civil Procedure 
Code. N Kambw^arup v. Kaghunandan 1031 

8. 51 (d), 0. XL, r. 1™-Rccefrer— Ap- 

point ment inform prescribed -No power reserved 
— f^ottaess ion, vdi ether necessary for validating 
appointment— Power of owner to lease— Reference 
by Receiver to Conti- No order passed— Lease by 
Receiver, valid it y of 

A Receiver may be. appointed even when the pro- 
])erty has not licen attaclied. 

In tlie absence of reservation of any powers, the 
Re.(*eiver has f ul 1 pow'^ers of the owner with refer- 
ence to the prcjperty when his appointment is 
made in the form provided in tiie Code of Oivil 
Procedure, expressly giving full powers under the 
jirovisions of O. XL of the C^ode 

Th(' validity of the Keceivt'r’h appointment does 
not depend on his taking iioshcssiou of the lu’o- 
perty, but the pow'eu'B commence immediately on his 
appointment by the Court. 

9'he appointment of a Receiver operates as an in- 
juneliou against the jiarties, their agents and per- 
sons claiming under them from interfering with his 
jiosscssion (‘xc(*pt by permission of the Court. 

"idle owiKU’ of inc^ompetent to deal 

,witli the jirope.rty including a lease, from the date, 
on which the Receiver is appointed in respect of 
lht‘ same. 

The faihire of the Court to j'kMBS orders on the 
reference of a Receiver does not invalidate^ a lease 
if it was wdthin his eompotence. to grant it under 
the terms of his apj>oiutnient. N Deo Baksh r. 
Kaluram, 7 N L. .1 10 811 

S, S3- Hindu Law- -Joint family— 

Nephew taking property by survivorship, whether 
liable ns lejjaL re present alive. 

It is onlv in th(‘. case of a son or otlie.r descendant 
t,hat a i>erson taking pn^perty by survivorslxip can 
1)(* joined as a legal representative under section 5^1 
of the Civil Procedure Code. The section does not 
apply to the case of a nephew succeeding by 
survivorship. A Balkakan Lal v. Malik Namuar 

637 

SS. 55, 145— Execution of decree— Arrest 

of judgment-debtor — Surety, extent of, liability of 
— Xoticc to surety, whether necessary. ^ ^ 

A judgment-debtor who was arrested in execu- 
tion of a decree was produced lieforo the Court 
and was released on giving security. The surety 
undertook to ])jiy the decretal amount if the judg- 
ment-debtor faded to make an application for 
insolvency w ithin ont* month, or if the surety fail- 
ed to jiroduce him in Court when called upon to do 
so : 

Held, (1) tlial the surety w^as not released from 
liability merely on the judgment-debtor filing an 
application for insolvency within time and that he 
was also bound to produce the judgment-debtor in 
Court when called upon to do so ; 

(2) that before the decree could be ordered to be 
executed against the surety, the latter must be 
called upon to produce the judgoaeat^debtor tn 
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and it was only on his default that the surety 
would become liable under the bond. L Dhabam 
S iKOH V. Nakd Singh 447 

S. 60 ( 0 ), 0, XXI, r 46 ^ — Breach of 
contract — Right to sue for damages^ whether debt 
-^Attachment, whether valid — Sale — Vendee, title 
of. 

A right to sue for damages arising out of a 
preach of contract is not a debt within the mean- 
ing of O. XXI, r. 46, Civil Procedure Code and is 
not attachable ; consequently, any sale thereof 
attacliment is invalid and confers no title 
on the vendee. 8 Gordhandas Kalidas v. Firm of 
Gokal Khataoo 409 

~ 8. 60 (m), 0. XXXVIII, r. 5 ’^Attachment 

before judgment, applicatioyL for, form of - 
Afhdavit containing necessary allegations-— Con- 
tingent debt, whether can he attached - -Garnishee, 
whether can appeal against garnishee order. 

When a party to a suit feels himself aggj'ieved 
by a decree or an order from which he has a right 
of appeal, the question as to whether the decree 
or order appealed from is to be revised at his 
instance, he not being materiallj’^ affected by it, is 
one for the. Appellate Court to decide at tlie liear- 
ing of the appeal. 

A debt in order to be attachable need not be as- 
certained but must be accruing or have accrued, 
that is to say, a dehitum in preesenti solveendv ti hi 
future. 

Defendant hr at party sold certain properly to de- 
fendants second party and a sum of three lakhs 
was left with the vendees to pay off a mortgage on 
the property. It was stipulated that if the mort- 
gage amount turned out to be less than three lakhs 
j should be paid to the vendor. Plaintiff 

filed a suit against the defendants to recover a 
certain amount which he alleged was the balance 
of the unpaid purchase-money in respect of the 
same property which he had sold to defendant first 
party. He, made an application under O. XXXVIII, 
r. 5 of the Civil Procedure Code for attachment 
before judgment of the. sum of thre-e lakhs which 
was in the hands of the defendants second party. 
The application did not contain the allegations 
necessary to bring it under 0. XXXVIll, r. 5, but 
the affidavit accompanying it contained the re- 
quisite averments. The Trial Court granted the 
application. Both sets of defendants aptiealed : 

aeld, (1) that although the application was not 
in proper form the defect was cured by the affidavit 
accompanying the application ; 

f2) that as the defendants second party were 
prevented by the order complained of from paying 
the money even to the mortgagees and were likely 
to be prejudiced by the order, their appeal was 
maintainable ; 

(3) that the interest of defendant first party in 
the sum of three lakhs in the hands of defendants 
second party was a merely contingent interest 
which was not liable to attachment under section 
60 (rri}M the Civil Procedure Cede, and the order 
of thf Trisl Court mttat, therefore, bo set aside. C 
6VlfHt«bljA» HBKHAJSnAS l\ TRIKrjMtnAS CAtt.IANJI 

•91 


8. 68, Sch. Ill, paras. 1, 7^ Mortgage 

decrees — Earlier decree paid off by subsequent 
decree-holder, effect of- -Sale — Purchase-money, 
how to be employed’— Collector, jurisdiction ofy 
extent of. 

Two mortgage-decrees were passed in respect 
of the same property and were put in execution 
and were sent to the Collector for execution. The 
decree-holder under the subsequent mortgage 
paid off the decree on the earlier mortgage and 
the property was sold free from incumbrances and 
was purchased by the decree-holder under the 
subsequent mortgage. He then applied to the 
Collector for an order declaring that the purchase- 
money should be paid first towards the satis- 
faction of the earlier decree and the- balance 
towards his own decree, and that the property 
should be deemed to have been sold free from in- 
cumbrances. This ai>pIioation was refused : 

^ Held, (1) that the duty of the Collector was to 
find out the best method of raising the money for 
the satisfaction of the decree passed by the Civil 
Court and he had no jurisdiction to decide as to 
how the purchase -money was to he cm))loyed; 

(2) that the consent of the decree-holder did nof 
confer any such jurisdiction on the Collector and 
the decrce-holclei was not, therefore, bound by the 
order of the Collector refusing his application: 

(3) that the. only way of dealing w’ith the matter 

was to declare that the properly had been sold 
free from incumbrances and that the. purchase- 
money was to be employed first towards the 
satisfaction of the earlier decree and the balance 
towards part-payment of the subsequent decree. A 
Abdiu. Shakur r Muhammad Matik, 22 A. L. J. 202; 
(1924) A. I. R fA.) 307: 46 A IM 429 

8. 73 — Rateable distribution, object of. 

See Civil Procedure Code, s. 47 731 

— 88 83 , 87 , applicability of— Agra 

Tenancy Act ill of 1001), s, lOo-Snit ngainet 
Ruling Chief ns cn-sharer - Property in suit 
outside Slate' territory — Suit, whether mmnlain- 
ablc without consent of Government . 

The provibiens of section s R3 to 87 of the Code 
of Civil Procedure apply to suits under the Agra 
Tenanev Act 

The fact that a Ruling Cliicf may own immove- 
able property within the limits of British India 
and outside his own State territories, does not 
entitle the Courts to treat hinij with respect to the 
latter property, as an ordinary private citizen. A 
Kanhaya Lal r. His Highness The Maharaja Srt 
Prabhu Narain Singh Bahadur, 22 A. L. #7, 317; 46 
A. 355; ri924) A. I. R. (A.) 122 5 5 9 

8. 92, suit under- Relief against alienee 

of trust property —Trustee de son tort, liability of. 

No relief can be granted against alienees of 
trust property in a suil under section 92 of the 
Civil Procedure Code. 

Put a suit under section 92 of the Civil Prcee- 
dure Code will lie against a trustee de. son tort 
who is a trustee de' /Gcto though not de jure, M 
PwuNattamjm MAt^KAJiPvrrA r. Thippa PamV 
I^AMI CftBTTUn 910 
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8Si 96f 97-’ Preliminai^ and final 

decrees-- Appeal against preliminary decree-- 
Final decree passed after filing of appeal— 
Froeednre. 

Where the dates of a preliminary decree and a 
final decree permit an appellant to challenge both 
decrees within the time allowed by law, it is 
unreasonable to allow him to avoid the provisions 
of the (lourt Fees Act and to obtain a reversal of 
the final decree by a circuitous method by 
apj)eaiing against the preliminary decree only, 
when the direct method is open. In such a ease 
the proper (iourse is to allow the appellant a 
reasonable time within which to amend his appeal. 

Where, however, an appeal against the ])re“ 
liminary de(‘.ree. is filed before the final decree is 
made and the dates of tlie two de<;reeR do not 
allow an appeal against both being filed, the 
subsequent passing of the final docroe would not 
render the appeal against the j)reliminary decree 
nugatory, and IhtJ hnal do^*r^^e- would depend on 
the predhuinary drciec and if the latter is set 
aside the f oarer would fall with it. S Iphak v. 
Fatma 978 

S, 97- Ihcliminary decree, whether can 

be questioned in apijeal from final decree. See 
C. P. I^BNANCY Act, s. 45 853 

• 8.99, 0. XVII, rr. 2, 3* Adjournment 

granted at request of pi a hi ti^ - Default on 
adjourned date- Procedure- Arguments, failure 
to hear— Irregularity, 

Where an adjournment is granted at the request 
of the plaintiff and the plain till' fails to appear on 
the adjourned date, the Court is entitled to 
proceed under 0. XVII, r. 3 of the Civil Procedure 
Code and is not bound to proceed under r. ^2 of 
the Order. 

After the evidence in a case had been recorded 
an adjournment wm granted (it the request of the 
plaintiff to enable his Counsel to appear and 
argue the case. At the adjourned hearing Counsel 
for the plaintiff did not appear and the Court 
proceeded to dispose of the suit under O. XVII, 
r. 3, of the Civil Procedure Code and eventually 
dismissed it: 

Held, ( 1) that the Court was entitled to proceed 
under 0. XVII, r. 3 of the Code and was not 
bound to proceed under r. 2 of the Order; 

(2) that, in any case, the mere omission to hear 
Arguments amounted only to an irre^larity which 
was qov^ed by section 99 of the Civil Procedure 
Code. L Jhanda IiiJingh v. Sadiq Muhammad, 5 L. 
m 483 

8, XOO— Question of fact— Finding of 

Iqwer Appellate Court based, on one out of two 
inferences— Second Appellate Court's power to 
up^et 

The mere fact that a Court pf appeal draws 
one of two possible inferences on a q^uestion of 
fact does not entitle the Second A,ppellatp Court 
to interfere with the finding based upon sudb 
inference. It is only when only one legal inference 
{s . possible and that has not been drawn 


interference is justified. N MATanaABAi v. LaIt 

SIKOH 1r12 


8. 100— Second Appeal— Grounds, 

The general rule as to the ground® of Second 
Appeal is that a party is not entitled to a relief 
upon facts or documents not referred to or stated 
in the pleadings, nor on any ground which has 
never been considered, taken or tried in the Courts 
below', unless it is a pure point of law going, to 
the question of jurisdiction of the lower Court 
and capable of being determined without a con- 
sideration of any other evidence than that on the 
record, N Gowba t;. Ohaitram 63 

8. 102 -Promneta? Small Cause Courts 

Act (JX of 1887), Sek, II, Arts, 6^ 11— Suit for 
money based on hypothecation bond, nature of — 
Amount claimed under Rs. IiOO - Appeal, second, 
whether lies. 

Where a j)laintiff asks for a simple money- 
decree on the Ijasis of a hypothecation bond and 
expressly abandons all claims against the mort- 
gaged projx^rty, the suit is a pure money suit and 
does not fall under Art. 6 or Art. 11 of 
Schedule II to the Provincial Small Cause Courts 
Act, and where the amount claimed is less than 
Rs. .^OO, a second appeal will be barred ' un4®r 
section 102 of the Civil Procedure Code. A Lakhan 
S iNOH V, Lal Singh 652 

8. 103 — Appeal, second — Finding based on 

inadmissible evidence — Procedure. 

Where, in second appeal, it is discqvered that a 
finding of fact arrived at by the lower Appel- 
late Court is based partly on inadmissible 
evidence, the High Court is bound to remand 
the case for a fresh decision and can neither 
affirm the finding of the Court nor determine 
the matter itself under the provisions of section 
103 of the Civil Procedure Code. C Jagadi^h 

CiiANDBA V, Harjhab, 40 C. L. J. 39 2t9 

' ' ’ ' >1 

88. 106, 109, 115, 151 — Final order, 

what is — Order restoring suit— Revision— Order 
refusing to interfere, whether final— -heave to 
appeal to Ilis Majesty in Council, 

An order passed under section 115 of the Civil 
Procedure Code refusing to intejtfere in revision 
w’ith an order of a Subordinate Judge 
under section 151 of the Code restoring to file a 
suit which had been diaposed of upon an alleged 
compromise between the partios is not a “f£al 
order" within the rpemvqg of section 109, of the 
Code and lejtve cannot, therefore, be , granted to 
appeal to 5is Majesty in Council against such 
an order. 


An order is a final one under section 109 of 
the Civil Procedure Code if .it finally disposes 
of the rights of the parties^ 
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S, t07, 0. XLI, r. 25 — Issues, framing of 

— Duty of Court — failure of lower Courts to 
frame proper issues — Procedure --Remand. 

In a suit for redemption of a mortgage, the 
plaintifiL based his title on a legacy under a 
WUl and, also on a lease. The defendants denied 
plajintiif’s^ title under both heads. There was a 
Specific iasue as to the genuineness of the Will but 
none as to the lease, except the general issue as to 
whether plaintifTs suit was maintainable. The 
Court of first instance found the Will to be 
genuine and decreed the suit but the Apjieilate 
Court reversed the finding and dismissed the 
suit. The question of the lease was not gone 
into in either of the Courts. On second api)eal 
tp the High Court : 

Held, (1) that it was primarily the duty of the 
Court to frame the necessary issues though in 
framing issues parties were entitled to be heard ; 

(2) that the proper course to follow in the 
case was not to set aside the decree and remand 
the whole case including the question of genuine- 
ness of the Will to be gone into again ab tnitio, 
but to frame issues under O. XIjJ, r. 25 of the 
Civil Procedure Code and refer the same to the 
lower Appellate Court and direct it to takej the 
additional' evidence required on the issues and 
return the same to the High Court with its 
findings. M Koau KrriT v. Ahammad 1 

8. 109, 0, Xi-I, r. 23~ -‘Suit dismissed on 

preliminary point -Remand for further hearmg 
— Order, whether final —Lea oc to appeal to Privy 
Council. 

A suit for the removal of the defendant from 
the office of shehait and for an account of his 
dealings with the tmst funds was dismissed by 
the Tria,! Court on the ground that the, plaintiffs 
had no loeus standi .to sue. On appeal, the 
High Court, holding that the plaintiffs had a 
prima facie interest in the subject-matter of the 
«uit, remanded the case for further hearing : 

Heidi (1) that the order of the High Court 
was of a merely interlocutory character, no final 
decision having* been arrived at as to the relative 
position of the parties or as to the liability of 
the defendant to render accounts to the plaint- 

^(2) that the order was not, therefore, a final 
oraer within’ the meaning of section 109 of the 
Civil Prboeijlure Code. C Haui Narayan De i\ Hari 
Bhosan Db 117 

8. 109 (0) — Certificate— Questum, whether 

an acknowledgment was evidence of debt within 
the mtahin^ 6f Art. 1, Sch. I of Stamp Act— Value 
of suhject-meuter less than Rs. 10,000. 

The question whether a certain acknowledge- 
ment was given of a debt was given in 

order to supply evidence of such debt within 
ihO meani^ • ^^chedule I, of "the Stamp 

A^Ct ^d, ii BO, whethfit it would ho admissible 
In ayidened without being stamped i« not one 
piibBo .iihpb^rki^ce ,or of great private import- 
ance npr'wi a (Jeoisioh on, the point be regard- 
^ as ai^ .important pro'oodpnt ‘ govdtning nuthcr- 


ous other cases, so as to render it a fit one for 
granting leave to appeal to His Majesty in Council 
under section 109 (<?), where the value of the 
subject-matter' of the ai)peal is less than Rs. 10,000. 
M Anakta L.a Oamani r. SuBjrMui.L Mitrlidhar 
Chanuik, 46 M. L. J. 239; 19 h. W. 372; 3^ M. L. T. 
1; (1924) M. W. N. 319; (1924) A. 1. R. (M.) 616 165 

— 8 . \ ^0—L^avc to appeal to His Majesty in 

Council— Substantial question of law, what is. 

In order to justify the grant of a certilicate 
for leave to appeal to His Majesty in Council 
under the. latter portion of section 110 of the 
Civil Procedure Code, the High Court must be 
satisfied that a substantial question of law is 
involved in the case : tliat is to say, a question 
of law in respect of which there may be differ- 
ence of opinion. L Gokal Ohand v. Sanwal Das, 
6 L. U J. 180; (1924) A. I. R. (L.) 473; 5 L. 260 

417 

8. ^“SS— Ar'lntration - Illegality -“Revision, 

■whether lies. 

Semhlc Where an award has been accepted by 
the Court and a decree has been passed iii 
accordance with it, no revision lies against the 
• legality of the award, M Vathinatha Amu r. 
SlTDRAMAMA AiYAR 238 

„ 8. 115 -Equities equal - He vis ion. 

Where equities are equal on botli sides the 
High Court will interfere in revision under sec- 
tion 115, Civil Procedure (3ode. C Giribala 
Dasi V. Tarak Nath 149 

— 8. 115— Finality. Sec Madras Local 

Boards Act, s. 57 98 

8 . \^S-~Finding that painty was misled 

by information given by Court. 

No party should bo prejudic^ed by the act of 
a Court or by mistake that is attributable to 
that act. What constitutes an act qf Court must, 
however, depend on the circumstances, of each 
case. M Aiumoola Mudalur v. Manicka McDALtAR, 
19 L. W. 238; 46 M. L. Ji. 329; (1924) M. W. N. 230; 
34 M. L. T. 10; (1924) A. I R. (M.) 592 142 

8. 11 5 - Order dismissing suit as not main- 

tainahle— Refusal to exetcise jurisdictioyi — Hevi* 
sion. 

Where an Appellate Court throws out a suit 
on the erroneous ground that it is not maintain- 
able, it declines to l^ive a decision op the merits 
and its action amounts to a refusal tp exercise 
a jurisdiction vested in it by laW, within the 
meaning of section 115 6f the Civil Procedure 
Code. L Imam Din v. Ditto 44$ 

——8.115 — Order refusing leave to amend— ^ 

Revision, whether competent. 

An order refusing to allow an gqtendment of 
the plaint disposes of the case sp fyx as the 
nuestion of amendment is concerned said is, there- 
tore, open to revision under section, 115 of the 
Civil Procedure pods. Nr Shankar v, MbRARji 
T 510 

8 . 116— Order under sepfcion 12 of the 

Court Fees Act— Reviiriob, yrnet&er lies, See 
, Court Fees Act, s. 12 . - . 
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- 8.115 — Probate, implication for— Valua- 

tion by District Judge— Order, whether final-- 
Appeal - Kef ueal to exclude properties from 
valuation — Revision. 901 

g. 115 — Provincial Small Cause Courts 

Act (IX of 1887), 8. 25—Ei*ror of law- -Revision 
Small Cause euit tried hy Munsif— Appeal 
heard hy District Judge - Second appeal- U)uler 
which section revision lies. 

The scope of section S/i of the Provincial Small 
(^ausc Courts Act is very wide and gross errors 
Jaw come within il. But an error of judgment on 
questions of law does not come under section 115 
of the Civil Procedure Code. 

Where a suit of a Small Cause nature is tried by 
a Munsif and an o])j)eal against the decree is 
heard by a District Judge, no second appeal lies, 
nor does n revision lie under section 25 of the 
Provincial Small Cause Courts Act. A Muthcba 
Prasad r. Bombay Baroda and Central India Ry 
Co. 434 

8. 115 — RcAHsion, 

It cannot be laid down as a general rule that 
in no case in which an award has been filed and 
decree passed in accordance therewith, inter- 
ference cannot he made under section 115, Civil 
Procedure Code, as there may be cases in which 
the arbitrators or the Court may have exceeded 
their jurisdiction or acted with material irregu- 
larity in the conduct of the proceedings. C 
Dbbir-ud-din V. Amina Bibi 335 

J 8 . 116 “ Remaioa— Rented;/, other, open — 

Interference by High Court, 

Where an order is based on the merits of the. 
case, though in the exercise of a jurisdiction wrong- 
ly assumed, and it is not shown how the ag- 
grieved party will be unfairly prejudiced by being 
made to resort to a suit, the High Court will re- 
fuse to interfere in revision. L Nand Kishore r. 
Sardab Naeaix Singh, 6 L. L. J. 137; ('1924) A. I. R. 
(L.)471 350 

8. IIS — Revision-^Ronedy , other, open-- 

I nterference by High Court. 

The High Court will not interfere in revision 
in a case where there is another remedy open 
to the aggrieved party. L W'isakhi Ram v. Alwal, 
fi L. L. J. 153; (1924) A. 1. R. (h.) 487 40S 

8. ^^B—Tra)^8fer of case— Notice, whether 

necessary — Revision, whether liet. 

An application for transfer is a particular 
branch of a case for which a special procedure 
is provided in the Civil Procedure Code, and 
an order on such an application amounts to a 
decision of a case within the meaning of sec- 
tion 115 of the Code and is, therefore, open to 
revision. 

Section 24 of the Civil Procedure Code requires 
the Court to issue notice to the parties before it' 
makes an order of transfer otherwise than of its 
own motion. An order of transfer made at 
the instance of one party without notice to the 
other is liable to be set 'aside in revision. L 
Labhu Ram v. ICabta Ram 614 

— 88. 115f 148— Decw directing pay^neM 
nf money within oeHain 

if time^j^ower of Court^Mcvkion, 


Civil Prooedure Code— 1908— contd. 

An order dismissing an application under sec- 
tion 148 of the Civil Prooedure Code for extension 
of the time limited for the payment of money under 
a decree is open to revision. 

A Court has no jurisdiction to extend time for 
the payment of money prescribed in a decree when 
the effect of such an extension would be to alter the 
terms of a decreei which has become final between 
the parties. 0 Tibbiiawan Dit Singh v. Huraj 
Bali, 11 O. L. J. 119; 10 O. & A. L. R. 650 

387 

gg. 115 ^ 151 — Order granting adjournment 

- Revision, luhether lies. 

Section 115 of the Civil Procedure Code refers 
only to cases of failure to exercise or improper 
exercise of jurisdiction. 

The High Court has no power under section 115 
or section 151 of the Civil Procedure Code to 
revise an order of a Trial Court adjourning the 
hearing of a suit or application, oven where the 
order is inexpedient. N Rajabai v. Jagannath, 7 
N L. J. 183 96‘9 

S.115, O.VII, r. 11 (4), 0. XXXIII, r. 7 

— Undervaluation of si/ it — Order directing 
amendment and. payment of additional Courts 
fee,s — Order refusing leuve to sue in forma 
pauperis— Order /^ejecting plaint— Appeal— Revi- 
sion. 

A suit was found to have been undervalued 
and the Court called upon the plaintiff to amend 
the valuation and pay additional Court-fees. 
The plaintiff, lhcrcu])on, applied for leave to con- 
tinue the suit in forma pauperis, which was re- 
fused. The plaint was then rejected on the 
ground that the plaintiff had failed to make the 
necessary amendment and to pay additional Court- 
fees. The plaintiff filed a revision against the 
order refusing to allow him to continue the suit 
in fomna pauperis : 

Held, (1 } that the order complained against had 
merged in the order rejecting the plaint: ' 

(2) that the latter order was a decree and 
was appealable as such, and that, therefore, 
the application for revision was not maintain- 
able. 

The remedy by way of revision is an exceptional 
remedy and is to be resorted to only when there 
is no other remedy available to the aggrieved 
party. L Azim Bibi r. Imtiaz Begam 604 

8 . 115, 0, XXIII, r. 1— Withdrawal of suit 

— Formal defect — Failure to give evidence — DtV 
cretioR of Court — Revision. 

Where an order under O. XXIII, r. 1 of the Cml 
Procedure Code is passed without the conditions 
laid down in the rule being complied with, the 
order is without juriddiction and may be made the 
subject of revision. 

Where, however, the Trial Court has exercised 
a judicial discretion in allowing the suit to be 
withdravm* the Court will not interfere 

in revision. The Trial Court canfiot be said 
to b^ve exercised a judicial diioretibn where it 
^83 mieuudet^tood the nature cf the cenditipne 
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laid down in O. XXIII, r. I of the Civil Procedure 
Code. 

The failure of a plaintiff to adduce evidence 
to identify the property in dispute as belon«:iug' 
to himself is not a “ formal defect ” within the 
meaning of 0. XXIII, r. 1 of the Civil Pro- 
cedure Code, so as to justify the Court in 
granting leave to withdraw the suit with liberty 
to brihg a fresh suit. 0 Daula i\ Dwarka Pal 

121 

8.115, 0. XU, r. 33—Proi'inciul Small 

Cause Courts Act {IX of 1687), a*. .Io— R evisiov 
— Court, whether can vary decree in favour of 
non-petitioner- Discretion of Coiirt. 

Revisional jurisdiction is a discretionary juris- 
diction, and the discretion should not ordinarily 
be exercised in favour of a negligent party. 
Where, however, an erroneous view of tlie lower 
Court has contributed to the bringing about of a 
result which requires to be redressed, the High 
Court would be failing in its duties if it were to 
refuse to exercise its revisional powers of supervi- 
sion and correction which it exercises even siio 
ifiotu for undoing any injustice which may have 
been done by decisions of lower Courts to litigants 
in cases in ’which no appeal lies to tiie High 
Court. 

The High Court can deal with a case tmder 
section 115 of the Civil Procedure Code or section 
1^5 of the Provincial Small Cause Courts Act. 
without there being any application by any of 
the parties, and in special cases can apply the 
principle underlying the provisions of r. 33 of 
b. XLI of the Code, to applications in revision. 
N Rangrao r. Pandurang 736 

S. 115 (c) Acting illegaUy," meaning 

of. 

The expression “ acting illegally” in se ction 
115 (c) does not merely imply the committing of 
an error of procedure such as “ acting with mate- 
rial irregularity” does. This part of the clause 
was advisedly left open in indefinite language in 
order to empower the High Court to interfere 
and correct gross and palpable errors of subor- 
dinate Courts, the justification for the interference 
being determined upon the grossness and palp- 
ableness of the error complained of and upon the 
gravity of injustice resulting from it. C Satish 
Chandra Bhattaoharjee v. 8ri Jogunnessa Bibi 

958 

8 . 144 — Pre-emption suit —Amount en- 
hanced on appeal— Failure to pay enhanced 
- a mount— ‘Dismissal of suit- -Amount paid, whe- 
ther can he withdrawn. 

Where a pre-emption suit is dismissad auto- 
matically ov ing to the pre-emptor's failure to pay 
into Court the enhanced amount decreed on 
appeal, the pre-emptor is entitled, under section 
144 of the Civil Procedure Code, to the return 
of the amount deposited by him in Court under 
the decree of the Trial CourL, L Diwan* Chand v. 
HiRA Nani) 971 

88. 144, 161 -Application for restitution, 

nature of. See Limitation Act, 8ch. I, Art, 
' 181 200 

— 88. 144, 151 — Restitution — Inherent 

' piower 0/ Court — Possession delivered under 


erroneous interpretation of decree, whether can 
Ih! restored. 

The power of a Court to order restitution is by 
no means confined to the terms of section 144 of 
the Civil Procedure Code. It is the inherent 
power of a Court to do what is right and proper 
under the cii-cum stances which have happened 
When under a wrong interpetation of a decree 
the Court executing the deci’ee delivers possessicn 
of the disputed property to a party who is not 
entitled to possession of it, and the interpretation 
adopted by it is subsequently held to be erroneous, 
the Court has ample jurisdiction to restore the 
party who was dispossessed by the erroneous 
order of the Cburt to )»o8se8aion of the property. 
Pat Kamlanath JiiA r. Mudit Nauain Jha, 5 P. 
L. T. 553 310 


8. 143 -Pre-emplion suit - Failure to 

deposit one-fifth of jnirchase-money -Fxtensicn 
of time “Procedure. Sec Pi\s’jad Pre-kmption 
Act, s. 22(4^ 61 

8 . 151 —Amendment of decree after appeal 

— Inherent power of Court 
A Court of law has autliurity over its own ‘ 
record and ma}’^ amend the record or the decree 
passed by it even after an ni^peal has been filed 
against the decree. Pat Rewa Maiiton r. Dalit 
Mahto, 2P. L. R. 0; (192D A. I. R. (PntJ 528; 5 
P. L. T. 588 794 

8. ^B^~•I njnnction staying suit pending 

in another Court— Declaratory su it --I nherent 
power of Court. 

The High Court has inherent power to grant 
an injunction in suitable cases irrespective of 
the provisions of (b XXXIX of the Civil Procc- 
(ill re C'lode 

An injunction i\ill not be* granted in a suit 
which is of a merely declaratory nature staying 
proceedings in another suit pending in another 
Court. L Samandau v. Fazal 8C2 

8, 151- Minor not propcily represemtid 

- Decree against minor nullity Decree declared 
not binding—Power of Court to revive original 
suit against mmor - inherent powers of Court. 

A decree which declares that a prior decree 
obtained against minora was not binding upon 
them on the ground that they were not validly 
represented therein has merely the effect c-f 
remitting the parties to their original rights and 
does not involve the re-trial afresh of the earlier 
suit. Therefore, the Court which originally 
disposed of that suit has no jurisdiction to restore 
the siiitt) its file and re-try it. 

A Court has no inherent powers under section 
151 of the Civil Procedure Code to restore a 
suit once disposed of or to add parties to it who 
were not represented at the original trial. 

If a minor is not properly represented before a 
Court a decree passed against him is a i.ullity, 
M Arumuga Goundan v . Periavanjiafpa, Pj L. W. 
233; 46 M. L. J. 348; (1021) M. W. N. 28l); 34 M. 
L. T. 94; (1924) A. I. R. (M.) 489 76 

8 . 151- Remand under inherent power of 

Court— Order, whether can be re-considered at 
final hearing, , ^ ^ 

No appeal lies from an order of remand made 
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in the exercise olt the inherent power of an 
Appellate Court, and that Court has jurisdiction 
to consider the correctness of the order of remand 
when, the case comes before it for Jfinal decision. 
Pat Babu Ram Rat v. Maheshwak Prasad SiNon 

466 

S.151 > scope of. 

Section of the Civil Procedure Code cannot 
be called to aid to justify an act, which instead 
of being necessary for the ends of justice or to 
prevent abuse of the process (jf the Court, not 
ohly causes or is likely to cause incalculable 
mischief but also perpetrates injustice to third 
persons who are neither parties to the suit nor 
bound by the decree passed therein. N Pannai.al 
V. Bhaoirathibai, 20 N. L. R. 11; (10^4) A. I. R. 
(N.) 98 601 

— 1B8> ^51f ^SSt’---Mis(^e8cr^pti(m of property 

in plaint — 'Error- -Accidental slip or omission 
’--Deliberate error- -Fraud -Duty of Court— 
Inherent power of Court — Limitation. 

In Order to attract the application of the 
provisions of section 152 of the Code of Civil 
Procedure, the error must be a natural consequence 
of an accidental slip or omission. 1’he mere 
m^isdescription of the property in the plaint and 
the repetition of the error in the decree will not 
suffice. 


Where an error is deliberate, it is settled law 
that the provisions of section 152, Civil Prociedure 
Code, cannot be invoked for the purpose of 
correcting such errors. 

In the case of a deliberate error, the person 
cornmitting it is guilty of fraud on the Court and 
when the fraud is Tirought to the notice of the 
Court the latter cannot let it stand and countenance 
its perpetnition. lapse of time being immaterial. 
The action of the Court under such circumstances 
would clearly rest on the provisions of section 
151, Civil Procedure Code, and the aggrieved 
party cannot he left to seek his remedy by a 
regular suit. 

Under section 151 the Court lias the inherent 
power .to act e?: debito justitice and to do that, 
real and substantial justice for which it alone 
exists. 

There are oertaiu limitations on the powers of 
the Court acting either under section 151 or 152. 
Civil Procedure Code, even an accidental error 
should not he amended if third parties have 
acquired rights under the erroneous judgment in 
the interval. 0 Ma.ta Din Singh v. Sheo Darshah 
Hingh, 11 O. L. J. 227 90 


^ 9* 3- ' Limitation 

- --Inherent j^t^rudictton ^-Compromise of ap- 
peal out of Court— Appeal dismissed— Help of 
Court. 

There is nb linutation for an application under 
sectioU 152 of the Civil Procedure Code. 

A Court cannot invqke its inherent jurisdiction 
where there is a, provision in the Code which would 
the necessity of the case. 

If, ae the result of a compiximise effected out of 
Court, an app^l is withdrawn, unconditionally and 
ih c^seqidently dismissed, the parties cannot get 


help from Court if one of the parties resili&is from 
the compromise. N Mulia v Partab 72 

S, 151, 0. XLl, rr. 17, 19- Appeal— 

Dismissal for default — Restoration— Remedy — 
Inherent power of - Court, when- to be exer- 
cised. 

Section 151 of the Civil Procedure Code cannot 
he applied where the rule of pnwedure applicable 
to the case has been expressly laid down in the 
Code. 

Where an appeal is dismissed for the appel- 
lant s default under O. XLI, r. 17 of the Civil 
Procedure Code, the remedy of the appellant iis 
by way of an application for restoration under r. 
39 of the Order. Section 151 of the Code has 
no application to such a case. A Joshi Snift 
Prakahh V. Jhingitria, 46 a. 144; (1924) A. J. R, 
(A) 446 416 

S. 151, 0. XLIII, r. 1 (4)— Remand 

under inherent power of Court — Appeal — Revi- 
sion. 

There is no appeal provided in the Civil Pro- 
cedure Code against an order made under the in- 
herent i)ower oi the Court conferred by section 151 
of the Civil Procedure Code, to remand a case for 
re-trial. 

The validity of such an order can, however, be 
impugned in a second appeal to the High Court 
against any decision which may subsequently be 
passed by the lower Appellate Court on appeal 
trom the decree of the Court of iirst instance. L 
WisAKHi Ram v. Alwal, C L. U J. 153; (1924) A. L 
R. (L.) 487 409 

8. 151, 0. XLVIl, r. 1 —Execution of dec- 
ree- -Dismissal for default —Restoration, applica- 
tion for- Re vie u;- Appeal, whether lies. 

An execution case was erroneously dismissed 
for default and the decree-holder applied for 
restoration of the case by way of review and 
also headed his application under section 151 cf 
the Civil Procedure Code. The application was 
allowed: 

Held, that the application for restoration was 
one under section 151 of the Civil l^rocedure 
('’-ode and the mere fact that it v;as also described 
as an application for review did not give the 
judgment-debtor a right of appeal against the 
order of restoration. 0 Saradjndu MuXebjeb v, 
UiEiSH Chandiia Tbwari 816 

8.151, 8ch. II, para. 3 (2). See Re- 
ceiver, appointment op 84 

8. 152-'-Ame7idmeTOt of decree- -Clerical 

error— Mistake due to party, whether can be 
corrected. 

A mistake in the final form of an order or 
decree may be due to an original mistake made 
by the party or his lawyer in the application or 
pleadings, but that is no reason for refusing to 
correct the mistake. A Allah Du v. Rahim-ud-din* 
22 A, L, J. 215 166 

— 0, f, 10— LimtfaHon Act (IX of 

1908) f s. 1^2— Suit against wrong defendant^ 
Amendment after iliniitation, ymethef^(perini^^ 
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Whefe the party intelidfed to be sued and sub- 
at^tially su^ has baen misdescribed in the cause 
title, there is coidplete power in the Couh to make 
the necessary correction without any regard to 
lapse in time. 

where, however, there are two known porsons 
in existence and plaintiff brings liis suit against 
one rtf them and af teiwards applies to liave the 
other brought on the record as a defendant on the 
ground that he all along intended to sue the 
other, and in substance sued the other, and no 
cpiestion of representation arises, the case is not 
one of misdescription, and the Court will be justi- 
fied in refusing leave to bring the real defendant 
on the record at a time when the suit has become 
barred by time against him. 

A suit against the Agent of a Railway Company 
in hie personal capacity cannot be regarded 
as, in substance, a suit against the Railway 
Oompimy. P East Indian Railway Co. v. Ram 
Lakhan Ram, (1924) Pat. 9; ;3 Pat. 280 312 

0.1, r. 10 -Suit for dmolvtion nf pm^t- 

nership - Death of defendant — Son's application 
to be brought on record out of time on account 
of amendment of Limitation Act- -Parties, 
adding of. 


In a suit for dissolution of partnership after 
the preliminary decree was passed, tlje defend- 
ant died on 80th September 1920 and his son 
applied on 6th Janiiaiy 1921 to be brought on the 
record. Meanwhile, the Limitation Act was 
amended so as to reduce the i}erjod of limitation 
for applications under Art. 177, from six months to 
90 days: 

Held, that, in the circumstances of the ease, 
and in the interests of justice, all parties interest- 
ed should be added under 0. 1, r. 10, Civil Pro- 
cedure Code. M Ramaswami C.TBri'iAii v, Adappa 
OhettiAr 168 


<J, It, r. 2 Partition suit Parties - 

Stranger alienee in possession of part of joint 
family prope7*ty, whether neassary party. 

O. ni r. 2 of the Civil Proeedup (bde does 
riot require that every suit should include every 
claim or every eaUse rtf action which the plaintiff 
may have against the defendant. , 

In a suit frtr 'partition cif jrtixit fanuly property 
the plaintiff la hot bound tfo join as party a stranger 
alienee ii possession of A part of the joint pr<v 
perty and, thei’efot*c, n subsequent suit fol* re- 
covery of possession, oi the property from the 
alienee is not barred by O. Jl, r. 2 of the Civil Pro- 
cedure C6‘de. « SoUhxv. BaiWa, 20 N. L. R.^28; 
(1924) A.IR.(N.)89 376 


- 0. li, rr. 2, ASuit for possession - 

Mesne profits from date of decree to date of 
posse^sioft, whether can be claimed — Separate 
snit, maintainability of. 


. The la-w permits a plaintiff in a suit for posses- 
sion to claim mean© profits not only up to the 
d.a,te ot suit or decree but up to the date of deli- 
very of i^sessioh, and the failure of a plaintiff 
to make the claim , in the suit for possession de- 
bars him from pitting it forward in a separate 


suit, A Girwar Singh p. Ram Piar: Kxm 

326 

0. 11, r. 4 —Mortgagee-Redemption suit-^ 

Persons claiming paramount title, whether can 
he joined as defendants. 

Although it is, as a general rule, desirable in 
mortgage-suits to exclude all issues between the 
parties except those immediately concerned with 
the mortgage .suit itself, the Court may, in cer- 
tain cases, if it thinks lit, allow other issues 
to be determined in sucJi a suit, even if they 
depend upon separate causes of action. Under 

O. II, r. 4, of the Civil Procedure Code a plaint- 
iff in a redemption suit may ask to be put in 
possession of the mortgaged property, and where 
the defendants raising a paramount title are 
those in possession of the property and likely 
hereafter, if their differences are not settled by 
the moitgago-suit, to resist the possession of the 
plaintiff, it would, in many cases, bo very con- 
venient to allow the issues which have been raised, 
to be determined in the mortgage suit so that 
after determination of those issues the plaintiff 
may know whether he will or will not get un- 
disturbed possession of the property instead of 
having to bring a separate suit later on. P 
Khub Lal Cpadhya v. Jhabsi Kanbu, 3 Pat. 244; 5 

P. L. T. 573 685 

0. HI r. 4“-Vakal!itnama —Person able to 

sign— Mark made with his consent Presentation 
of plaint hy Pleader, whether valid. 

A person who, though able to write his name, 
intending to give a vakalainama to a Pleader, 
touches the i>en of a scribe who makes his mark, 
satisfies the provisions of O. IJJ, r. 4 of the (Mvil 
Procedure (Mde in executing a valid vakalatnama 
in favour of a Pleader and the i)rc8cntation of a 
plaint by the latter is not invalid. N Gulam 
Mouiuddin V. S.unkar 79 

0. V, r. 1, 0. IX, r. 3 Date fixed for 

plaintiff to atternl and find (tut date, of hearing - 
Absence of plaintiff IHamnssal for default, 
legality of- Pnwedine. 

Where no date has been fixed for the appearance 
of the defendant within the moaning of O. V, r, 1, 
of the Civil Procedure Code, the Court has no power 
to dismiss the suit in default under O. IX, r. 3 of 
the Code. 

When a date is fixed for the plaintiff to at- 
tend and find out what date has been fixed for 
the appearancx^ of the defendant, and the plaint- 
iff fails to attend on that date, the Court ought 
to fix a date for thp appearance of the defendant, 
and to proceed with the suit under O. IX, r. 3 of 
the Code, if on the date so fixed the plaintiff fails to 
pnt in an appearance. L Ishar Singh v, Sharaf 

15 

— 0. V, r. 17, 0. IX, r. 13— Ex parte decree^ 

application to set CLside—Due service ,of sum- 
mons— Burden of proof— Summons delivered 
to defendant — Acknowledgment, refusal to give — 
Procedure. 

When a defendant applies to set aside an ex parte 
decree on the ground mt the siummons Was not 
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duly sarv^d on liim, , the o)?.wr is on him to 
establish the absence of due service. 

Whore service of .summons has lioeii eifeeted by 
deliv('rin^* it to the (lefcTidant persoimlly, the ser- 
vif*e is ooinjjlotfN and no in'ogularity by the process- 
KoiTcr or ministerial officer of the Court 

Huch as the omission of tlie ])rooes8-server to 
obtain tin* Bignnture of tlie defendant or to affix a 
copy of the summons to tlie door of his house 
will invalidate it. 

Per Foster, J.— Where a defendant upon whom a 
sumuions has been served retains the copy that is 
put into Ids liands and refuses to give an acknow- 
ledgment, he makes it impossible for the peon 
to affix that copy to tlie door of his house, and the 
r<^quirements of r. 17, of 0. V of the Civil Procedure 
(]ode are complied with Pat Nagishwae Bux Rai 
r. Btsseswar Dayal Singh, 2 P L R 58; 3 Pat. 236; 

( 1924) A. 1 R. (Pat ) 44G; 5 P. L. T. 576 8 8 9 

0. VI, r. ']7—Ame7idme)U--"D'iscrition 

The iiowers of allowing amendments under tlie 
new Civil Procedure Code are much wider than 
thost*. under the (jld C -ode 

The discretion that vests in (Courts in the matter 
of allowing amendments of pleadings is always 
regulated by sound principles of law. It is to he 
exercised in a judicial manner and an amendment 
should not be arbitrarily refused 
To disclose further details of facts which support 
a cause of action already sued upon is not to intro 
duce a new relief or a new cause of action in the 
plaint and no prejudice can result to the defend- 
ant especially when he has sougiit the disclosure or 
discovery. N. Sitaram r. Maniuum 234 

0. VI, r. 17 Amevdinent of plaint, when 

to be allowed. 

All amendments of a plaint should be allowed 
which are intended to shorten litigation and to put. 
the case of the plaintiff more eminently and 
clearly, if by reason of the plaintiff’s case being 
misconceived in the tirst instance, it has not been 
put in proper form, N. Shankak v. Murar.i] 510 

" — 0. VI, r. 17“ Amendment, whe^i allowed- - 

Plaintiff , whether can set up fresh claim - Des- 
criptifn of defendant, correction of. 

A plaintiff should not be allowed by amendment 
to set up fresh claims barred by limitation. 

The general rule enacted in 0. VI, r, 17, Civil 
Procedure Code, permitting amendment of plead- 
ings to determine the i*eal questions in contro- 
versy botweem the parties is subject to the limita- 
tion that tlie case tried must be consistent with 
the cas('. originally laid and that the state of 
facts and equities and grounds of relief origin- 
ally alleged and pleaded should not be departed 
fyom. 

A suit for settlement of partnership accounts was 
instituted against the firm of P. C. carrying on 
business by their Managing Partner, P. j. Sub- 
sequently, the plaintiff applied for permission to 
amend the description of the defendant, substi- 
tuting the description “P. J. carrying on business in 
name and etjde of P. 0. 

Held, that it w^as a case of mere misdescription of 
the defendant who was on the record and fully 
aware of the nature of the relief sought and of 
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the bona fde mistake made by the plaintiff and that 
it was a fit case wdiere tlie plaintiff should be allow- 
ed to amend his plaint. 8 Dipchand Dowlat Ram v, 
Parmananj) Chimandas 906 

— o. IX, r. 3 ' Date llxed for plaintiff to 

attend and find cm! date of hearing— Absence of 
plaintiff— Dismissal for default, legality of— 
Procedure. See Civil Procedure Code, 0. V, 
r. 1 16 

0. IX, r. 8, 0. XVII, rr. 2, SSuit adjourn^ 

ed. for appointment of guardian ad litem — 
Plaintiff, absence of —Dismissal for default^ 
legality of. 

Where a suit is adjourned for the purpose of ap- 
pointing a guardian ad iitevi for a minor defendant 
and the plaintiff is absmt on the adjourned da.te 
of hearing, the Court has no jurisdiction to dis- 
miss the suit in default, as the suit is not ready 
for disposal and the adjourned date was not fixed 
for the hearing of the suit. Pat Balmakund Ram \k 
Madho Prashad, (1924) Pat. 215; 5 P, L. T. 424 224 

0. IX, rr. 8, 9, 1 3 - Ex parte decree, appli* 

cation to set aside, dismissal of, in default — Fresh 
application, whether maintain able --Application 
for resto7‘ation, whether lies. 

Where an application to set aside an ex parte 
decree is dismissed in default, a fresh a]iplieatioii 
for the same purpo.se is maintainable. 

Order IX, r. 9 of the Civil Procedure Code has 
no applicability to an application to set aside an 
ex parte decree which is dismissed in default. A 
Pitambar Lal V. Dodbp. Singh, 22 A. L. J. 191; 46 A. 
319 358 

0. IX, r. 9 -Dismissal of suit for default 

— Restoration, application for — Sufficient canae-— 
Duty of Court — Rules of procedure, object of. 
Where a suit is dismissed in default and an ap- 
plication is made for the restoration of the suit, the 
( lourt ought to institute an enquiry into the merits 
of the application and should not surrender its 
jurisdiction to the dictation of the defendant. 

On a suit being called on for hearing plaintiff’s 
agent after informing the Reader of the Court, went 
to call Counsel who was present in the compound 
of the Court, but before the agent or Connsel 
could return to the Court-room the suit was dis- 
missed for default. On an application for re- 
storation of the suit being made the defendant 
agreed to the restoration of the suit provided the 
plaintiff paid Rs. 300 to him. The Court made an 
order in accordance with the terms proposed by the 
defendant : 

Held, (1) that the suit should not have been dis- 
missed without waiting for plaintiff’s agent or 
Counsel ; 

(2) that the Court should not have passed the 
order for restoration at the dictation of the defend- 
ant ; 

(3) that there was sufficient clause for restoration 
of the suit without imposing any conditions on the 
plaintiff. 

Rules of procedure are not made for the purpose 
of hindering justice, 0 Manni Lal v. Shbo Barak» 
10 O. & A.L, R. 138; 27 O, 0. 103; 11 0. L, X 412 

167 

Q. IX, r. 9— Dismissed of suit for default 

— Eestoration—Suffieient causes 
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• On a suit being called uu for hcHring the elork of 
the plaintiff’s Pleader went to call the latter 
from the Bar-room. Before the Pleader could 
reach the Court-room the suit was dismissed in 
default ; 

Held, (1) that the Court had acted in u jireeipitate 
manner in dismissing the suit without waiting for 
the plaintiff's Pleader ; 

(2) that there was sufficient cause tor the restora- 
tion of the suit. 0 Karamat Ai^r v, Harduwar 
Pande, 11 0. L, J. 243 123 

— 0. IX, r. 13— Ex parte decrct' arjainst 

several defendants- Set aside on appUcatum of 
some — Set aside against all~~Revisinu — Keccssary 
parties. 

An ex parte decree passed against n large 

number of defendants, if set aside on tlie api)lica- 
tion of two of them, is set aside against all 
and, therefore, all of them are iiecesaary parties 
to a revision petition against the order setting 
aside the e a: parte decree. C Profulla Chandua 
Ghose V. Tara Chand 132 

0. IX, r. 13 — Mortgage —Johif Italnlitg uf 

defendants — Mortgage decree passed ex 

agahist some defendants, whether cciv be r.cl aside 
against only same defendants. 

The liability of the defendants in a mort- 

gage suit being a joint liability u dc(*r(*e in 
such a suit, passed ex parte against some uf 
the defendants and on contest against the rest, 
is of such a nature that, under the ijrovisions 
of 0. IX, r. 13, Civil Procedure Code, it cannot 
be set aside against all the defendants and not 
only against any particular defendant Pat 

RAGHrHAU CHowDHPRy Ramasray Prasad, {1921) 
Pat. 252 408 

0. XI, r. 21 -Older directing discovertf— 

Procedu?e- Order of dismissal, when should he 
made. 

The termo of O. XI, i'. 21 of tlio Civil Pro- 
cedure Code contemplate two orders being made: 
(1) an order for the answer to ,the interro- 
gatories or for the discovery or inspection of 
documents, as the case may be, within a specified 
time; and (2) upon the failure to comply v/ith 
such an order, a further order dismissing the 
suit. 

It is desirable that this course should ordinarily 
bs folbwed and an order dismissing the suit 
should not be made unless the Court is satisfied 
that, the plaintiff is endeavouring to avoid giving 
a fair and proper discovery. C Jaganxath Mori 
Lal V. Bala Prosad Arjuxdas 859 

0. XIII, rr. 1, 2 — Documents, production 

of, at late stage - Admission- Discretion of Court. 
Rule 2 of O. XIII of the Civil Procedure Code 
gives no discretion to the Court to receive docu- 
mentary evidence at a later stage than that men- 
tioned in the previous rule unless good cause is 
shown to the satisfaction of the Cburt for the 
non-production thereof. 

The scope of the rule has sometimes been 
enlarged by allowing the late production of 
documents in cases where it is quite obvious 
that no prejudios would arise to the other 
party by their late production and where the 
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genuineness of the documents sought lo lie ad* 
mitted is beyond all question. 

The ubject of the Legislature in enacting this 
rule was to pievcnt f]*nud by tile late produc-» 
tion of suspicious documents and not to shut 
Out formal evidence beyond suspicion such as 
Certified copies of public documents or records 
of judicial piweodings. 

But the mere fflcl that a dc>c\mient has been 
in existence for more length of time before pro- 
ceedings were instituted is not in itself u sufficiently 
good cause for allowing it to be produced at a 
late stage of the proceedings Pat Taihuxnissa 
Begcm r. Jaudip Panpfy, 2 P. L. R. 1; (1924) A. L 
R. (Pal. 517 489 

O. XVII, rr 1, 2—Adjov7iment costs — 

Rejection of application for non’-payment , whe- 
ther valid 

An application for adjournment granted with a 
diree-tion to pay costs ought not to be rejected 
because of the applicant's failure to pay the costs 
fixed by the Court on the day llie order was made. 
The parly should be given sufficient lime and 
opjjoilunity to produce the money as litigants are 
not expected to come to Court, with sufficient money 
to meet all unforeseen contingencies. C Dblarup- 
i»iN Hald/ir v. Ijkolar Bltn Molla 125 

0. XVII, rr 2, 3, distinction between--^ 

Procedure under r o—Rern^dy of aggideved party 
— Appeal— Appellate Court, power of. 

No valid distinction can be drawn between 
action taken under 0. XVII, r. 2 of the Civil 
Procedure Code and action taken under the pro- 
visions of O. IX of the Code. (Jrder XVII, r. 2, 
refers back to (). IX and gives the Court i)er- 
mission to decide the fjase in one of the ways 
prescribed by the latter Order. 

Order XVII, r 3 of tin* Civil Procedure Code is, 
however, different ; it does not refer back to 
O. IX in any way, and a decision given under 
it is given on the merits. In such a case the 
remedy of the aggrieved party is by way of 
an appeal from the decree, and if the Appel- 
late Court finds that the Trial Court was wrong 
in proceeding under the lule it has jurisdiction 
to set aside the decree and remand the case to the 
Trial Court for disposal according to law. 

Rule 3 of O. XVII of the Civil Procedure 
Code applies where tw(j elements combine, viz., 
(1) the adjournment must have been at the 
instance of a party, and (2) there must be 
materials on the record for the Court to proceed 
to decide the suit. It is immaterial, however, 
whether the defendant is present or absent. 0 
Rameshar Dut Singh v. Maharaja Jaojit Singh 

340 

0. XX, r. Limitation Act {IX of 

IV08), 8. 4 — Pre-emption decree --Payment of 
pur chase-mo my, time fixed for— Court closed 
before expiry of period— Payment on re-opening 
of Coxtrt. f 

. Where a pre-emption decree directs the pay- 
ment of the purchase-money within a certain 
period, but the Court closes for the vacation 
before the expiry of that period, a payment 



1083 ' 

civil ProoeciUt%lioeli-1'#0§— cbatd. 

jhade on the day on which the Court re-opehs 
will amount to a cohipliance with the decree. 
A Mcthammad Jant V. ShiAm i»AL, 22 A. L. J. 110; 
(1924) A. I. R. (A.) 21S; 46 A. 328 1014 

^ ^ 0 , XXI, r. 10 -Execution application — 

Decree transferred to another Court— 'Applica- 
tion in the 'IVial Court. Sta, Limitation Act, 
8ch. I. Art. 182 (5), (0) 241 

; 0. XXI, 11 (2) — Omission to mention 

adjustnient In execution application, effect of. 
See Civil Procedure Code, 0. XXXII, r. 7 291 

p. XXI, r. 1 5 — Joint moHgage-decree — 

Execution by one decree-holder — Property pur- 
chased by decree-holder, whether for benefit of 
other decree-holders. 

A mortgage-decree was passed in favour of 
several co-mortgagees. One of the decree-holders 
isstied but execution of the decree subject to the 
reservation of the rights of his c6-decree-liolders, 
and him^lf purchasled the property of the judg- 
ment-debtor setting off the purchase-money against 
a portion of the decretal amount; 

Held, that the purchase must be deemed to have 
been made for the benefit of all the decree-holders 
and that the decree-holders other than the pur- 
chaser were entitled to recover from the latter 
their proportionate shares of the property. A 
Khub Chand V , Todar Mal 814 

*0. XXi, r, 16— Benarhidar — Right to 

execute decree. 

- A benavii assignee of a decree for one of the 
judgment-debtors cannot apply to execute against 
the, other judgment-debtor under the provisions 
of 0. XXI, r. 16 of the Civil Procedure Code. N 
Nanhblal V, Mangilal, 19 N. L. R. 151; (1924) A. 
I. R. (N.) 41 372 

0. XXI, r, 16, whether mandatory 

Assignment of decree Notice- Judgment-debtor 
present in Court, effect of- Transmission of 
order in Council to lower Courts, application for, 
failure to make, effect of. 

The provisions of O. XXI, r. 16 of the Civil 
procedure Code are of a mandatory character and 
non-compliaiice with them renders all piuceedings 
in execution void. 

Where, however, it is shown that the judgment- 
debtors had notice of the application by being 
present when the petition for substitution was 
T)eing, considered by the Court, the mere fact that 
a written notice was not served on them will not 
nullify the proceedings. 

An application under 0. XXI, t, 16 of the Civil 
Propediire Code made during the pendency of 
Execution proceedings is not an application for 
fresh execution but an application for the con- 
tinuation of the pending executioii case. 

Order XXI, r. 16 of the Civil Procedure Code re- 
quii^s notice of the application for execution, 
and not of the assignment, to be given to the 
trt^isf^r i^ihd the judgnient-debtor, and, there- 
fore^ where the assignee applies duriiig the pen- 
dency of the exec^utipnlc^ito continue it, he does 
hot iippliir for tredk execution and, ho hbtice under 
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the ride is necessary. Pat BnidWAHtTA Kobb d. 
Zamir Ahmed Khan, 5 P. L. T. 451; (1924) Pat. 221; 
2 P. L. E. 249; 8 Pat. 596 766 

— ^ O.XXi.r. 33 (1) —'Restitution of conjugal 

rights, decree for- -Direction that wife Shall not 
he imprisoned- -Appelldte, Court, interference by 
— Imprisonment, object of. 

Where a lower Appellate Court directs under 
0. XXL r. 33 (1) of the Civil Procedure Code, a 
decree lor restitution of conjugal ri^ts shall not 
be enforced by imprisonment of me wife, the 
High Court will be vei^ slow to interfere ivith the 
exercise of the discretion. 

Imprisonment, if allowed in sUch casea, is not a 
penalty for anything the wife may have done, but 
a means of forcibly compelling her return to her 
husband. 

The tendency of modem legislation is against 
sending a woman to Jail in such cases. A 
DhARINBEV. PlARI 190 

0. XXI, r. 46 {3)— Attachment of debt— 

Debtor, whether can be ordered to deposit the 
amount in Court- -Proeedur'e. 

The Civil Procedure Code does not empotver a 
Court attaching a debt to compel the garnishee 
to deposit the debt into Court if he denies it aUd 
informs the Court to that effect. 

An executing Court is not bound to satisfy itself 
as to the existence of the debt but it can cause it 
to be sold or appdint a Receiver with powers to sue 
the garnishee to recover the debt from him. N 
Pannalal V. Bhaoiuathibai, 20 N, L. R. 11; (1924) 
A. LR. (N.)98 601 

0. XJCI, rr, 58, B3— Claim proceedings— 

Title mit— Burden of proof. 

Where a title-suit is instituted after a summary 
rejection of an objection under 0. XXI, r. 58 of 
the Civil Ih'ocedure Code, the onus to establish 
that the transaction on which the suit is based 
was bona fide and for good consideration, lies on 
the plaintiff. 

Where evidence has bem adduced by both sides, 
the question of the ])urden of proof is of little 
importance. N Sahabwatirai v. Yadorao 887 

0. XXI, r. 66, proceedings under, nature 

of -Decision, whether res judicata in subsequent 
regular suit. 

Proceedings under O. XXI, r. 66 of the (Tvil 
Procedure Code are of a nop-judlcial or ^asi 
judicial character and any decision, come to in 
those proceedings cannot operate as res judicata^ 
on the point raised in a regular sUit later on. A 
Tota Ram v. GouRi Sbankar 582 

0. XXI, r. 66 -Proclamation of sale--- 

Court fixing order of saleable properties— Appeal 
whether lies. 

An order directing that properties advertised for 
sale in a sale proclamation be sold in a particular 
order is administrative in its character and is not 
appealable. M Lanka Ramakrishna Kaidu v, Lanka 
Ramakrishna Naidu, 46 M. L. J, 192; 19 L. W. 235; 
(1921 ) M. W. N. 220; (1924) A. I. R. (M.) 527 829 

0. XXI, rr. 66, 96 — Exeevition of decree 

- Bale proclamation, mUling df—Ngtfce to jndg^ 
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Tnent^debtor-- Notice a^xed to door of house, 
whether sufficient service — Failure to attend"-' 
Objection to valuation, whether^ can be urged. 
Where a jud^ent-debtor is duly apprised of 
the date fixed for settling the details of the Sale 
pfocfeiriation and he fails to attend, without 
explanation, he is debarred from urging success- 
fufly, in an application to set aside , the sale that 
the value entered in the sale proclamation was 
inadequate. 

Where a notice imder (). XXI, i*. 66 of the Civil 
Procedure Code cannot be personally served on 
the judgment-debtor the affixing it on the door 
of hie house followed by the receipt by the 
judgment-debtor of a registered noticie by post 
sufficient service of the notice. C Debt Prosad 
Bhakat V. Nagbndra Kumar Naci 72jr 

0. XXI, rr. 68, 90- Execution of decree 

— Sale ^oclamation, publication of, less than 
thirty aays before sale— Irregularity Suhsian- 
Hal injury, proof of. 

The mere fact that a sale proclamation is pub- 
lished less than thirty days before the date of 
the sale is a mere irregularity which does not 
vitiate the sale in the absence of proof that sub- 
stantial inj ury has been caused to the judgment- 
debtor as a result of the irregularity. N Ram,ii 
Patel v. Karkaji 74'6 

0. XXI, r. 7 \ -Contract Act (IX of 

1872), s. 2S0 Auction-sale, parties to- Auction- 
purchaser's default — lie-sale resulting in deficit - 
tTudgment-debtor, right of— Plea of agency when 
can be sustained— Interest, whether can be re- 
covered. 

In a Court auction-sale, the auction purchaser 
is one party to the contract; the other party to 
the contract is not the judgment-debtor or the 
decree-holder but the Court itself. In selling 
property in Court-auction, the Court acts under 
the statutory powers given to it by the Code 
and not as the agent of any party and the oon- 
tract that is made when the bid is accepted and 
confirmed by the Court is one between the Court 
on the one side and the auction-purchaser whose 
bid accepted on the other. 

Therefore, where on acxjount of the action of 
an auction-purchaser in not completing a Court- 
sile by depositing 25 pen* cent, of the purchase 
money a re-sale is ordered and a deficit is caused, 
p. XXI, r. 71 of the Civil Procedure Code 
Empowers the Court to collect, at the in- 
stance of the judgment-debtor, the deficit that has 
been caused in a summary manner by way of 
execution. 

The defaulting auction-purchaser, however, is 
not liable for interest on the deficit amount from 
the date of the sale to the date of the order of the 
Court directing him to re-pay. 

The, auction-purchaser at a Court sale is per- 
sonally liable to the judgment-debtor for the 
deficit on a re-sale. He cannot plead that he 
was merely the agent of some other person at the 
auotiCn. 

In such cases before clause (2), of section 230 
of the Contract Act can be deluded it must be 
alnd |>r6vis'd by the parly wishing to take 
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advantage of section 230, clause (1) iheit when 
making the bid or before doing so, ho has in- 
foimed the Court or the Court Officer who waS 
acting on behalf of the Court in selling the pro^ 
perty, that he was making the bid only as the 
agent of some named third party, tVI Qanga- 
battulla Kanthamma V. ManchiHaju Reodi, 46 
M. L. J. 134; (1924) M. W. N. 122; 19 L. W. 197,; 
(1924) A. I. R. (M.) 176; 34 M. L, T. 358 29$ 

- — 0. XXI, r. 89 — Sale m execution, when 
only can be set aside. 

A sale held in execution of a decree can only 
be set aside under r. 89 of 0. XXI of the Civil 
Procedure Code when the whole amount specified 
in sub-rule (1) has been deposited by the applicant 
within the time stated. N Naeayan v. Ram- 
krishnaji 7Q5 

0. XXI, r. 89, 8ch. Ml, Para. 11-CoZ- 

lectrrr- -Satisfaction of decree- -Termination of 
powers- Deposit of 5 percent, not made- -Auc- 
tion-sale, whether can he set aside— Auction-sale 
wrongly set aside by Collector -Private sale by 
judgment-debtor, validity of. 

The powers of a Collector under Schedule HI 
of the Civil Procedure Code terminates when 
the decree transferred to him for execution is 
satisfied and the incomi)etency under paragraph 
11 of t})e Schedule to transfer the property 
ceases. ^ 

A failure to observe the provisions of O. XXI 
r. 89, Civil Procedure Code, is not a mere 
irregularity and an auction-sale cannot be set 
aside when the full amount of 5 per cent, of the 
purchase-money has not been deposited. No 
allowance has been made by the law for any mis- 
calculation, even though it is based on a wrong 
information supplied by the Court. 

The proceedings for the execution of decrees by 
a Collector should he regarded, for the purposes 
of transfers of the property in his bands, as con- 
tminng till tlieir final disposal on appeal. So 
long as such proceedings are liable to revision 
or appeal, it is open to the Colleotor to set 
aside the saUi or to order the property to be sold 
or take such other action as he is empowered to 
Schedule of the Civil Procedure 
Code. N Ballahhdar v. Sobha Singh 270 

”0. XXI, r. SO -Execution of decree— Mort- 
gage-decree Sale- Order in which properties to 
be sold, settlement of- -Court, duty of— Equities of 
parties, disregard of— Irregularity. 

In the absence of a direction in the mortgage- 
bond or in the moftgage-decree specifying the order 
in which the mortgaged properties are to be sold 
the decies-holder is primarily entitled to sell the 
properties in the order he thinks best, in order 
to satisfy his decree. But the Court ultimately 
has the right to determine the order of the pto- 
perties to be sold according to the equities affecting 
the parties. * ^ 

Where an executing Court directs the sale of 
mortgaged properties in execution of a mortgage- 
decree in a certain order in disregard of fte 
equities affecting the judgment-dehtoin inter u 
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th« sale IS liable to be set aside on the ground of 
irregularity in the conduct of the sale. Pat Raohu* 
.NATH Sahai V. Dabqoa Sahc 609 

0. XXI, r* SO'--Execution of decree— 'Sale 

•^Collusive decree against jndgment-dehtor notified 
m sale proclamation— Decree set aside after sale 
- Sn it to set aside sale on grcmnd of fraud and 
eolhision, maintainability of— Remedy, proper. 
-During the pendency of an execution proceed- 
ing when (jertain property belonging to the 
judgment-debtor was about to be aold, the latter 
allowed a collusive decree to be passed against 
him ex parte declaring a prior charge on the 
property. This decree was notified in the sale 
proclamation drawn up in the earlier execution 
i^rooeedings with a rider that the decree-holder 
objected to the later decree as fraudulent. The 
n6tification of the later decree in the sale pro- 
clamation deterred possible bidders from coming 
forward to purchase the property and it was 
hnally knocked down to the judgment-debtor’s 
brother at a low price. The judgment-debtor sub- 
sequenty appliea to have the later ex parte decree 
set aside, which was granted and tlie ifiaiiitifi's in 
that .suit allowed the suit to bo dismissed. The cre- 
ditors of the judgment-debtor tliereupon brought a 
suit to set aside the auction sale in favour of the 
judgment-debtor’s brother on the ground of fraud 
and collusion : 

Held, (1) that there was no fraud in conducting 
and publishing the sale and that, therefore, the 
plaintiffs’ proper remedy was not by way of an 
application under O. XXI, r. 90 of the Civil Proce- 
cedure Code ; 

(2) that the decree in the second suit having been 
passed and set aside by fraud and collusion the pre- 
sent suit was maintainable and the plaintiffs were 
entitled to succeed ; 

(3) that there must be a re-sale of the property 

after a proper proclamation. M Venkatarama Aiyar 
V. Paramasiva Aiyar 108 

0* XXI, r. 90 — Execution of decree- -Sale 

— Property sold only portion of property proclaim- 
, ed for sale— Irregularity . 

What is sold at an execution-sale can be nothing 
but the property attached and proclaimed for sale, 
but an execution-sale is not invalid merely because 
the property sold is only a portion of the property 
proclaimed for sale. Pat Baidyanath Sarkar v. 
Prabhabati Dasi, 5 P. L, T, 443 ' 315 

— 0. XXI, r. 90 — Judgment-debtor should 

have snleable interest at the time, of the Court-sale 
-Transferees after mortgage not impleaded in 
mortgage suit, effect of. 

, The interest of a judgment-debtor contemplated 
in O. XXI, r. 93, Civil Procedure Code, is that which 
he has in the property sold at the time of the sale 
by the Court. 

• If a purchaser of the equity of redemption from 
a mortgagor is not made a party to the mortgage- 
suit and a decree obtained, it is not binding on him 
and thp purchaser of the mortgaged property at 
th'i safe held in execution of the m )rtgage-do'*rie 
acquires only the right of the mortgagee, S Sixd 
1}akk, Li). Ambrbj Dyal 279 
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0. XXI, rr. 90, 92 — Judgment-debtor, if 

can dispute sah: in suit firr possession by deci Be- 
holder . 

The provisions of O. XXI, r. 92, Civil Procedure 
Code, preclude a judgment-debtor from asking the 
Court, in a suit by the decree-holder for possession, 
to go into question which affect nothing but the 
2 ‘egularity of the sale C Jagxeswah Sikdap. v, Kai- 
L.VSH Chandra, 28 C. W. N. 821 126 

— 0. XXI, rr. 91, 93* - Execution of deci*ee- * 

Sale -Auction-pitrchasei , right of, to refund of 
purchase-money —Suit to recouer purchase-money , 
whether maintainable. 

A suit by an auction-purchaser for recovery of 
the purchase-money paid l^v him from persons to 
whom it has been paid on the ground that the 
judgmeiil-debtur did not possess a saleable in- 
terest in the projjerty sold, is not maintainable, 
his right to obtain a refund of the purchase- 
money ill such circumstances being entirely the 
creation of rr. 91 and 93 of O. XXI of the Civil 
Procedure Ct»dc. The only remedy of the auction- 
purchaser in such a case is to get the sale set aside 
by the method prescribed by the (\xle. 

An auction-purchasv^jr made an apiilication under 
O. XXI, r. 91 of the‘ Civil Procedure Code for sett- 
ing aside the sale on the ground that the judgment- 
debtor had no sales lile interest in the property 
sold. The application was dismissed in appeal 
and the auction-purchaser was directed to pay into 
Court the purchase-money which he had with- 
drawn under the orders of the lower Court. 
The auciion-purcliaser thereupon filed a suit for 
a declaration that he was not bound to re-pay 
the purchase-money into Court as the judgment- 
debtor iiad no saleable interest in the property 
sold : 

Held, tliat the suit was in effect for a refund of 
the purcliase-money on the ground that the j udg- 
ment-debtor had no saleable interest in the pro- 
perty sold, and was, therefore, not maintainable. 
LHatim Mirza i\ Bhagwana 517 

— O. XXI, r. 100 — Execution of decree-Dis- 

possession, objection to* -Collector, whether Court. 
See Limitation Act, s. 14 580 

0. XXI I, scope of — Dead man made respond- 
ent— Legal representatives, whether can be brought 
on record —Person already on record in his own 
right — Memorandum of appeal, amendment of. 
Order XXII of the Civil Procedure Code applies 
only to the death of a party to a suit or appeal. 
When, therefore, a dead man is made a respondent 
to an appoal the Court has no jurisdiction to allow' 
tho names of his legal representatives to be sub- 
stituted. 

Wiim a m :5morandum of appeal is sought to be 
amended so as to make a person alroidy on re- 
cord a party not only in his own right but also 
as a legal ropresontative of another person, an addi- 
tion is mirely m.\ie to hie deseriptio.x and no 
prejudice to him arises under section 22 of tlie 
Limitation Act. 8 M^naobr, ENOUiiBaBSD EjrATas in, 
Sind v. Thvritmal 569 

O. XXII, r. Z— Death of plainti^ after pre^ 

\lminary decree^Legal representative 'ppt hrQugh . 
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071 record — Abatement -- Subsequent application to 
pass filial decree. 

Where after the passing of a preliminary dec- 
ree, the plaintiff dies and his legal representative 
does not bring himself on the record within 
the time prescribed, the suit abates and after 
such abatement, on application to pass a final 
decree if not made within the time provided by law 
is time-barred. 

A suit ill which a preliminary decree is passed 
continues till the stage of final decree is reached. 
M Natesa V. Kannammal, 19 L. AV. 173; 46 M. L. J. 
181; a924) M. W. N. 216 64 

— 0, XXII, r, 3-dntC7docutory oi'dcr— Appeal 

-Names substituted in appeal from intcrlociilnrii 
order, effect of. 

The introduction of a plaintiff or a defendant for 
one stage of a suit is an introduction for all stages 
even if it be made in appeal from a mere intcrlocai- 
tory order. Pat Gobinp Sahi: r. Zafak Kakim 

436 

; 0. XXII, rr. 3, 9 ( 2 )— Abatement — Sith- 

stitution w.ade. after time without objection-- 
Opportunity, if to he rjiven to sel aside abate- 
ment. 

Where, during the pending of an application 
under O. XXI, r. 90, Civil Procedure Code, the 
applicant having died, and his heirs were not 
substituted till after the expiry of time allowed 
by law without any objection from the opposite 
party and on ai)peal the District Judge held 
that the substitution was incompetent by reason 
of abatement having taken place under 0. XXIJ, 
r, 3, Civil Pro(3edur(? Code, whic^h abatement was 
ndt set aside in occordance %vilh O XXII, r. 9 (2), 
Civil Procedure Code: 

Held, that the order of the District Judge was 
right in law but that, by reason of the application 
for substitution having been readily allowed and 
no objection having been taken at any - ^tage of 
the' proceeding, the order of the District VTudge 
Tinjustly deprived the petitiofier of an opportunity 
to make an application under O. XXII, r. 9 (2) 
and had left him altogether witliout an.r remedy. 
C Satish Chaxdea Bhattacharjee V . Sri Jogux- 
XBSSA Bibi 958 

0. XXII, r. 9, applicability of— Death of 

one of several defendants — Abatement in toto-— 
Application to set aside abatement, maintain 
ability of- Appeal, whether lies. 

Order XXII, rule 9 (2), of the. Civil Procedure 
Code is confined to cases in which abatement 
takes place by reason of an application not having 
been made within time to implead the legal re- 
presentatives of the deceased party, and has no 
application to cases in which the suit abates on 
account of some other cause, c. f/., when the Court 
holds that the right to sue does not suiwive or 
that the death of one of several defendants 
causes an abatement in toto. In the latter case 
the order of the Court is a deci’ee arid as such is 
appealable. L The General Trauing Co., Kahuta . 
V . NiHAL iSlXGH 22 

— 0. XXIII, r. . 1— Withdrawal of suit — . 

• Formal defect— Failure to give evidence— Die- 
eretiou of Cwt. See Civile PliocEOVKiS Code, ' 

m 121 


0. XXIII, r. Withdrawal of suit- 

Leave to bring fresh suit, whether must be given 
eapressLy 

There is nothing in r. 1 of 0. XXIII of the Civil 
Procedure Code requiring that leave to bring a 
fresh suit should be given expressly. It may be 
given impliedly without being recorded. N 
Savitri 0. Madhorao 772 

0. XXI 1 1, r. 3— Adjustment of suit— Agree- 
ment, executory, whether adjustment. 

A decree cannot be passed in accordance with an 
adjustment which depends upon a future contin- 
gency which may or may not happen. 

An agreement between the parties to a suit that 
if the plaintiff eats food cooked by a particular 
person the whole suit may be decreed, is merely 
executory and docs not amount to an adjustment 
of the suit within the meaning of 0. XXIII, r. 3 
of the Civil Procedure Code. 0 Gottri Shankar 
r. Bakri Dube, JO O. A. L. R. 140; 11 O. L. J 
306 540 

0, XXIII, r. 3 — Compromise of appeal 

out of Court — Appeal dismissed— Help of (3ourt. 
See Civil Procepure Code, s. 151 72 

0. XXIII, r. 3 — Compromise decree — V Vi- 
la wful terms — Execution. 

The inclusion of an invalid or illegal provision 
in a decree does not validate it and so far as a. 
decree embodies unlawful tenns of a compromise 
it is inoperative and cannot be enforced. There- 
fore, a consent decree directing the sale of trees 
which stand on agricultural land and cannot be 
sold apart from the land cannot be executed. N 
Parashram i\ SiTARAM, 20 N L. R. 1; fl924) A. I. R. 
(N.) 84 357 

0, XXVI, r. ^-—Defendant residing beyond 

Court's jurisdiction, examination of — Eefivsal of 
Court to issue commission— High Court, whether 
can interfere — Reinsinn. 

In a suit brought in a Court at Bamnad, the 
defendant applied for a commission to examine 
himself as his own witness. It appeared that he 
had been residing in Rangoon with his family 
for many years and was served with summons 
there. It appeared, further, that the plaintiff him- 
self was a resident of Rangoon and was examin- 
ed on commission thex'e. The Court having refused 
to issue the commission, the defendant applied to 
the High Court in revision: 

Held, (1) that in these circumstances the defend- 
ant should have been allowed to be examined on 
commission, 

(^2) that in refusing to examine defendant on 
commission in the circumstances of this case the 
Court had acted with material irregularity and 
it was open to the High Court to interfere in re- 
vision. M VlSVANATIIAN CHETTY V. SOMASUNDAEAM 

Chetty, 46 M. L. J. 133; (1024) M. W. N. 191, (1924) 
A. I. R. (M.) 541 407 

0. XXXII, rr, 3, 4-^-Minor defendant — 

Guardian ad litem, appointment of — Irregularity , 
effect of. 

where a minor is properly a party to *a suit, 
that is to say, if he is represen tea on the record 
by a guardian not disqualified from acting, the 
jtifisdiction of the Court to try and determine the 
cause as against the miner is complete, and such 
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jnrisdirtion will not he. ousted on proof that, the 
C3ourt did not follow the appropriate procedure for 
the appointment of the guardian as laid dow-n 
in rr. 3 and 4 of U- XXXIl of the Civil Proce- 
dure Code. 

It waft proposed to appoint the fathers of certain 
minor defendants as their guardians ad litcw and 
notice of this was given to the minora and their 
fathers. The laltcjr did not consent to act ns 
giiai'dians and the C(nirt without any further 
notice appointed a Pleader aa guardian aH litem to 
the minor defendants A a the Pleader w^as unable 
to get any instructions from the minors the suit 
was decreed cx parie: 

Held, that in the absence of prejudice to the 
minors it could not be held that the axJlJointment 
of the Pkiader aa guardian ad litem was invalid 
for want of notice to the minors. Pat Pritam 
Kam i\ Dhaku Ram, ill)24) Pat. 21G 613 

O, XXXII, r. 5 - (iuardwn ad litem, ap- 
pointment o/, whether lapnof 

When a guardian ad litem lias once been apiioint- 
ed his appointment enures for the whole of Jiis 
in the course of which it lias been made unless 
and until it is revoked by the (3ourt N Aimim 
Huhain* V. Meohuaj, 7 N. L. J 110 780 

0, XXXIl, r. 7 -Agreement to refer to 

arbitration, wJielher agreement within the mean- 
ing of 0. XXXIl, r. 7 See Civil Procedpre 
Code, Sch II Arbitration 33S 

0. XXXM, r. 7, O. XXI, r. 11 (2) -Minor 

decree-holder ICxecution proceedings — Compy'o- 
mise by next friend nr guardian- Managing 
member or father --Adjustment of decree by 
Collector without sanction of Court Adjustment, 
whether ‘voidable or void -Omission to mention 
adjustment in execution applxcaiian, effect of — 
Application to Collector regarding adjustment 
'not signed, by all decree-holders, validity of - 
Powers of Collector to record adjustment 
The provisions of r. 7 of O. XXXTT of the Civil 
Procedure Code apply to proceedings in execu- 
tion, and the next friend or guardian of a minor 
cannot, w'ithout the leave of the Court, enter 
into any agreement or (j<jnipromiae on behalf 
of a minor, even if he*- ha])peus to be the father 
of the minor, or the managing member of the 
iamily. 

An adjustment of a decree by a Collector 
is voidable at the option of a minor, under r. 
7 of O. XXXIl if it has not been sanctioned by 
the Court. 

Till it is avoided it is a subsisting adjustment 
and the decree-holder is bound to mention it in the 
application for execution under clause (c) of lule 11 
(2) of O. XXL An omission to mention such an 
adjustment vitiates the application and it is not in 
accordance with -law. 

It is not necessary that an application to the 
Collector for certifying an adjustment of a decree 
should be signed by all the- decree-holders nor is 
it necessary that there should be any written appli- 
cation at all. 

The Collector iri invested with powers of record- 
ing the adjustment of a decree. H Perabai v. 

‘‘ . ?91 
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O. XXXIV, r. Ar—MoTtgage-de(xree--’ 

Sale, order of— Court, power of, to direct order 
of sale. 

Or<linarily, the right of selling mortgaged pro- 
perties in execution ' of a mortgage-decree in a 
particular order rests with the decree-holder and, 
in the absence of any contract between the parties, 
the decree-holder may proceed to sell the properties 
in whatever order he thinks best so as to facili- 
tat(‘ his realisation of his mortgage-debt. But the 
Court can, in the- jjarticular circmmstances of a 
case and in view of the Cfiuities arising in favour 
of the various parties, apart altogether from any 
question of marshalling, direct, under O. XXXIY, 
r 1 f)f the Civil Procedure Code, the order in 
which the proj^erties should bo sold. Pat Haj- 
KESlIWAk pHASilAD NaUAIN SJ-NOH 1\ MuHAMMAD 

Khalil-ul-rakman, 5P. L T. 223; 3 Pat. 522; (1924) 
A 1. R (Pat) 459 796 

-- 0. XXXIV, r. 14, object of. 

The objec-t of O. XXXIV, r 14 of the Civil Pro- 
c.edure ( lode is to i)reveTit mortgagees from suing 
their mortgagors on the mortgage-debt as such, 
and in execution selling the bare equity of red(?mp- 
tion, thereby dej)riving the mortgagor of the 
right of redcnii)tK)u tlml would be given to him 
by the decree- for sale. 8 Murad v. Davauam 49 

—O. XXXVII, r. 3, ftcopc of -Leave to de- 
fend, when given-- Defendant, duty of — Coxidi- 
I tonal leave. 

The (luestion to b(' coiisidc^red on an application 
under O. XXXVJI, r 3 of the. Civil Procedure 
Code is whether or not a triable issue- is dis- 
closed on affidavit or otherwise bj’' the defendant. 
By triable issue is meant a pl^ which is at 
least plausible. It is not enough for the defend- 
ant to say that lie has got a good defence but 
lie must say what the defence is, and, as a rule, 
bring Roinething before the Court to show that 
it is a bona fide defence and not a mere atteippt to 
gain time by getting leave to defend. 

Where there is a triable issue, leave to defend 
must ordinarily be- given unconditionally. It is 
only in exceptional cases that the- exception of 
O XXX VII comes into operation to tiie extent 
of dejiriving a man of this right. In cases of 
this sort the Court has to find if there is any 
Xilausible defence, and w^here there is one, effect 
must be given to that fact and leave to defend 
should be granted, and it should be made condi- 
tional only in cases, where there appears to be so 
grave a suspicion that the Court comes to the 
conclusion that the defence is put in order to 
obtain further time. 

When the defendant sets up some sort of defence 
which does not bear the stamp of truth as, for 
instance, when it is contradicted by documents, 
the Court may make the leave to put that defence 
conditional on the defendant being prepared to 
give security for the amount claimed. M PbriVA 
Miyana Marakayar and Sons v. Subramania Iybr, 
46 M. L. J. 255; 19 L. W. 342; (1924) M. W. K, 
240; (1924) A. 1. R. (H.) 612 ' SOS 

^0. XXXIX, rr. 1, 2—Injunction staying 

suit pending in another Court— Declaratory duit, 

Bu OiviirPROOEDURE Code, s. 151 809 
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■ 0. XLr r. If 0. XUII),r. 1 {S) --Receiver, 

appointment of - -Objection^ dismmal of -Ob- 
jector not party to suit — Appeal, whether lies. 

An order dismissing an objection to the appoint- 
ment of a Receiver or property, the objector not 
being a party to the suit, falls under 0. XL, r. 1 of 
the Civil Procedure Code, and is appealable at 
the instance of the olnector under O. XLIIT, r. 1 
(«) of the Code. N Ramswarup r. Raohunanoan 

1031 

0> XU rr. 1,4 — “Perwm,'’ meaning of - 

Order refusing to remove Receiver- Appeal, 
whether competent. 

An order refusing to remove a Receiver already 
appointed does not come either under r. 4 or r. 1 
of O. XL and is not appealable. The “person” in 
cl. {li) of 0. XL, r. 1 refers to a person other than 
a Receiver. M Ramaswami Naidu r. Ayyalh Natdu, 
4B M. L. J. 196; 19 L W. 217: U M. L. T. 6; (19241 
A. 1. R. (M.;C14 625 

0. XU, r, 1 -Appeai, whether can be pre- 
ferred without decree- Copy, applicatLon for, 
when to he made. 

A niei norand, uni of aiJiieal is not a good nienio- 
randiun in law unless it is aee(;mpanied by a 
copy of the deciree appealed against. Ihe Appel- 
late Court cannot dispense with a copy of the 
decree and a copy of the judgment only is not 
sufficient. 

The right of appeal, therefore, does not come 
into play until a proper decree comes into exist- 
ence. 

Where a Court writes a judgment which 
should be followed by a decree but fails to draw 
up such decree, the remedy of the party who 
wants the degree for the purpose of appeal or 
exegution, is to apply for it, and if it is refused, 
to move- the High Court in revision. But until 
the decree has been drawn there can be neither 
appeal nor execution. N Pandu v. Rajjsshwar 

996 

p,XM. r.1 —Decrees, two, in one suit — 

Appeal, single, whether competent. 

Where separate appeals preferred by two sets 
gf defendants wore accepted, and the plaintiff filed 
only one second appeal against the appellate deeme 
but impleaded, boui sets of defendants as respond- 
ents to the appeajl : 

Held, that the second appeal was main- 
tainable and that the failure to prefer two separate 
appeals was onlj?" a technical defect which could 
be overlooked, especially ijn view of tlie fact that 
both setis oi defendiants had been impleaded as 
respondents. A BtMi Bahadur v, Parmushwari 
Ram 1026 

p. XU| rr. 17, 1.9— “Appeal- Dismissal 

for default — !Resto|:ati6n — Remedy- Inherent 

power pf Court, when to be exercised. See Civil 
Prooeduhbs Code, s. 151 416 

0. XLh r. 22— Appeal, withdrawal of, 

effect of— Cross-objections, after "withdrawal, 
whjether competent. 

The dismissal of an appeal on withdrawal has 
the effect of decision on the merits. It leaves 
the ffnding' of th^ Trial Court ffmed a^inst the 
appelitot and th^: tule ot 
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civil Procedure Code— 1908— contd. 

Buie 22 of O. XLl of the Civil Procedure Code 
allows a respondent to take a cross-objection 
which he cx)uld have taken by way of appeal; it 
does n{)t allow him to take an objection which he 
has already taken by way of appeal and which has 
been decided against him. 

The expression “cross-objections'' in r. 22 of 
O. XLl of the (hvil Procedure Code implies that 
the objections are taken in answer to a pending 
appeal. Cro8a-obje<jtions cannot be filed where 
the appeal has been withdra^vn. A Parbhu Dayal 
V. MurliDhar, 22 a. L. J. 365; 10 0. & A. L. R. 
528 677 

— ^M» r. 22 Cross-appeals— Cross- 

objection, whether can he filed in connection with 
cross-appeal . 

A party who 1ms liled an appeal from one part 
of a decree can file a cross-objection in regard to 
another part of the dcci’ee in connection witli a 
eruHs-appeal liled by the other party. A Kanhaiya 
Lal V. Azmatunkika " 877 

O, XLl, r. 25. 

When the ISnding and evidence upon an issue of 
fact remanded by the High Court in second 
ai)peal under O. XlJ, r. 25 of the Civil Procedure 
Code are retunied to the. High Court, the linciing is 
conclusive and cannot ))e challenged on the evi- 
dence before the High Court as in the case of a 
first appeal. L Ram Mehr v. Pali Ram, 6 L. L J 
145; (1924) A. 1. R. (L ) 455 404 

— O, XLV, r. 15, whether mandatory. 

The provisions of r. 15 of C). XLV of the Civil 
Procedure Code are mandatory and failure to 
cc>mi)ly with them renders an application for 
execution liable to dismissal. Pat Bhauwahya 
Kobr V. Zamir Ahmed Khan, 5 P. L. T. 451; (1924) 
Pat. 221; 2 P. L. R. 249; .3 Pat. 596 766 

O. XLVIl, and O. XXXVi, r. 14— Mori- 

gage suit— Consent decree for instalments, whether 
final decree —Charge created an mortgaged pro- 
perty. 

Ill a suit based on a mortgage- bond a consent 
decree was passed against the heirs of the deceased 
mortgagor, the decretal amount being made pay- 
able by instalments with a charge on the mort- 
gaged property, the personal liability of tlie 
judgment-debtors being excluded and properly 
other than the mortgaged property being exempted 
from liability. It was contended in execution 
proceedings that this was not a final decree and, 
further, that it was only a declaratory decree and 
as such was not capable of execution: 

Held, that the decree was a final decree; that 
the judgment-creditor had the right to bring the 
property charged to sale in execution proceedings 
and t,hat no separate suit for the sale, of the pro- 
perty was necessary. 8 Murad v. Dayaram 49 

0. XLVJI, r. 1 “-Execution of decree— 

Dismissal for default — Restoi*ation, application 
for-*Review--Appeal, whether lies. See Civil 
Procedure Code, s. 151 81 6 

0*XLVn^r. 1 — Review — Error of Laiv, 

whether sufUeient ground. 

A Court is not competent to review its judg- 
ment which is erroneous on a point of law in 
view of tbe exposition of law 9^ . the subject by 
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a superior Tribunal subsequent to the delivery 
of the judgment sought to be reviewed. 8 Salleh 
Mahomed Umob Dosbai. v. Natkcmal Kissamal 993 

O.XLVIl, r. 7 0) (0)- Limitation Act 
(IX of 1908), 8, 5, Sch. J, Art 173--Review — 
Discovery of fresh evidence ^-Extemion of limita- 
tionSuficient cause--Evidence discovered late. 
Where a review is sought on the ground of 
discovery of fresh evidence, the fact that the 
.evidence" was discovered very late and could not, 
in spite of the exercise of due diligence, have 
been discovered earlier, may be a good ground 
for extending the jperiod of limitation for apply- 
ing for review under section 5 of the Limitation 
Act. N Indrarajbhau i \ Sitaium 527 

Sch. W— Arbitration-- Award not aub- 

mitted within time— Fresh date fixed— Award, 
tvhether valid — Agreement to refer to arbitration, 
whether agreement within the meaning of 
0. XXXII, r. 7, 

Where under a reference to arbitration made 
by a Courtj the arbitrators do not submit their 
award within the time fixed by the Court and 
the Court fixes a date for hearing and, al the 
same time, issues Takid to the arbitrators, the 
Court’s order will be taken as an order for 
extending the time for filing the award and the 
award filed before the date thus fixed shall be taken 
to be filed in time. 

Per page, J.— In a suit one of the pai*tie8 to 
•which is a minor represented by a guardian, 
if the party to the suit apply to the Court for 

• an order of reference to arbitration the Court 
in hearing the application for such an order has 
jurisdiction to consider a petition undci* 
O. XXXll, r. 7, Civil Procedure Code. But 
w'hether it does or does not cjonsider such 
application and passes the order of refusal, its 
order wilj stand and no question can arise there- 
after, as to the , regularity of the proceedings 
preliminary to the order of reference and the 
arbitrators* get jurisdiction to proceed with and to 
complete the arbitration notwithstanding the fact 
that a petition has not been preferred under 0. 
XXXII, r. 7, Civil Procedure Code. 

Per Suhrawardy, J.— An agreement to refer to 
arbitration is not such an agreement us is con- 
templated by 0. XXXII, r. 7, Civil Procedure 
Code. But even if it is, where it ie entered into 
without the leave of the Court and the Court ovei*- 
rules an objection against its invalid ity, it does 
not commit such an irregular exorcise of jurisdic- 
tion as would justify interference in revision. .C 
I>ESiR-tJP-DiK 0 . Amina Bibi 335 

* Sch. II, para. 1 (2)-- Reference to arbi- 

tration w ith ve rbal come nt of pa rties — Estop pel 
by conduct— ‘Dispute in appeal referred to arbitra- 
tion— ArhitratoFs power to take or I'efmc addi- 
Hmial evidence — A ward- -Appeal . 

The expression “application shall be in wriling” 
!n paragraph 1, clause (2) ,of the Second Sche- 
duls» Civil Procedure Code, is uot merely diroc- 
fcor:i^ 

Wnere with the A-crbal consent of parties 

Judga m Appellate • Court referred the matter 


Civil Prooedu re Code— <1 908— oontd. 

in dispute between the parties to arbitration, the 
parties accepted the reierence, signed their names 
on the order-sheet of the Court, attended the 
arbitration proceedings, produced certain docu- 
mentary evidence and the arbitrator gave liis 
award: 

Held, that the parties were estopped from im- 
peaching the le^lity of the award on the ground 
that the original reference was not in writting. 

Where a aispute pending in appeal is referred 
to arbitration the arbitrator has power to de- 
cide whether he should accept aaditional evi- 
dence or not. 

An arbitrator is a judge of all matters whether of 
fact or of law and a Court hearing objection againstt 
an award is not a Court of Appeal sitting in judg- 
ment over the award. 0 Mirza Muhammad Hasan 
Beg V . Mirza Shakir Beg, 10 0. & A. L. R. 55; XI 
O. L. J. 142 37g 

— ^ Sch. n, para. 12 — Accounts, suit for — Ar- 
bitrat ion— Larger sum avmrdcd thanmentioned tn 
plaint — Court's power to modify such award — 
Officer of Court appointed arbiirator — Powers of, 
and award by, such arbitrator — Award, finality 
of. 

The mere fact that an arbitrator is an officer of 
the Couil does not affect his power or its exercise, 
nor does it justify his award to be scrutinized to .a 
greater extent than the award of an independent 
person. 

Where no misconduct of the arbitrator is proved 
the award is final, and the Courts caimot set it aside 
except for a patent error apparent on the very fape 
of the award as made. 

An award in a suit for accounts cannot be modifi- 
ed by the Court on the ground that the arbitrator 
has awarded a larger amount than that mentioned 
jn tlie plaint. 8 Jan Mahomed Mukhi Gazi 60 

pnrdSi 14,15 — Arbitration without 

mtervention of Court- Award— Arithmetical 
error— Amendment— Remission to arbitrator for 
rc*cQnsideration — Power of Court. 

A private award (jannot be amended by the Court 
on the ground that the arbitrator has made an 
arithmetical mistake in arriving at the sum due 
by one jjarty to the other, nor has the Court 
. }K>wer to remit such an award to the arbitra- 
tor for re-consideration. LRiaz-ud-din v. 8huja- 

UD-DI.V 1042 

para. 14 (c) — Arbitration, — H indu 

Law-- Partition — Jeshtabhagam — Extra sum 
allowed to one 'pqrty— I llegality . 

A dispute as to partition between Hindu brothers 
was referred to arbitration. - The arbitrator allow- 
ed the eldest brother a certain sum of money 
in excess of his share in consideration of his 
having to look after and educate his yoimgcr 
brother for many years. He called this B\m 
jeshtabhagam : , 

Held, (1) that the sum awarded to the eldest bro- 
ther- could not be described as ^'jeshtabhagam"* 
under the Hindu Law ; 

. (2} tlu4t the award was not illegal within tho 
mcAiun j vi psragrisph 14 (c) of SeWule U ‘ to 
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the Civil Procedure Code. M Vathianatha Aiyar 
V. SUBRAMANIA AiVAR 238 

Sch. Ill, para. 11. See Civil Procedure 

Code, 0. XXI, r. 89 270 

para. ll—^^aZe, whether void. 

A sale in contravention of the provisions of 
para. 11, Sch, III, Civil Procedure Code, is void. 
But if both the vendor and the vendee had ar- 
ranged it in ignorance of the law, the latter is 
entitled to demand a refund of the price paid hy 
him. H Narayan v. Motisa, 20 K. L. R 87 343 

Companies Act (VI of 1882), S. 4~“ Person," 
meaning of. 

The word “person" in section 4 of the Companies 
Act can be used to include a collection of people, e.g., 
an association of individuals known as a joint 
Hindu family or beneficiaries interested beneficially 
in property vested in a trustee. Therefore, a person 
who holds shares in a (Company })ersonally as vrell 
as a trustee for a number of beneficiaries or as a 
guardian for a minor is to be counted as one 
individual person. A Motikam v. Kunwar Muham- 
mad Abdul Jalil Khan, 22 A. L. J. 487; (1924 J A. 1. 
R. (A.) 414 441 

Construction of deed —Mortgage by conditional 
sale -Transfer— Agreement to reconvey. See 
Transfer of Property Act, s. 58 u*) 426 

— Sale certificate- Confiicting descriptions — 

Decree, whether may he referred to. 

Where there are two descriptions of the property 
sold in the sale certificate which cannot be recon- 
ciled with each other, it is open to the ( lourt to look 
at the decree in the suit and to determine which of 
the descriptions really governs the sale. A Mukhtar 
Ahmad v. Kabir Ahmad 666 

Construction of document. See Appeal, 

SECOND 36 

Will or gift. See Will 156 

Award —Oral evidence, when admissible — 

Decree passed- on award— Executing Court, whe* 
ther can modify terms of award. 

Where the words used in an award are per- 
fectly clear oral evidence cannot be admitted as to 
their meaning. Such evidence can only be given 
where the words arc ambiguous or are capable of 
more interpretations than one. 

An award is not a compromise or a contract, 
and a Court executing a decree passed on an 
award has no power to modify the terms of the 
award. L Kesho Ram v. Thakur Das 80 

— - - — Lease bila miad, whether pei'petual. See 

Transfer of Property Act, s. 91 (a) 47 

'^Months,'" meaning of. 

The principle of the English Common Law 
that the term “months" used in a contract means 
lunar months, is not applicable to contracts in the 
vernacular. On the contraiy, even when lunar 
months are mentioned in a vernacular contract, 
the time is to be calculated by reference to 
calendai* months. N Harbhaoat v. Narayananrao 

338 

■ Mortgage or sale— Test-— Precedents, value 

of. See Transfer of Property Act, s. 58 (c) 

547 

Sale of goods— Condition precedent— 

Seller bound to give noticso after takmg delivery 


Construction of document— conoid. 

of goods— Failure to give notice, effect of. Set 
Sale op goods 326 

* Sale of land with definite boundariee — 

Sale-deed mentioning smaller area — Rule of inter* 
pretaiion. 

Ordinarily, when a piece of land is sold with 
definite boundaries, unless it is very clear from 
the circumstances surrounding the sale that a 
smaller extent than what is covered by the 
boundaries was intended to be sold, the rule of 
interpretation is that boundaries must prevail as 
against the measurements. M Subbayya Chakiliyan 
V. Maniam MurriAH Coundan, 46 M. L. J. 182; 19 
L. W. 245; (1924) M. W. N. 203; (1924) A. L R. 
(M) 493 4T4 

Sale •” Mortgage by conditional sale — 

Option of re-purchase, whether immoveable 
property. See Pre-emption 171 

Construction of Statute. 

For the purpose of construing an Act a Court 
may refer to the statement of objects and reasons. 
N Megheaj V. Ramgopal, 20 N. L. R. 103 743 

Contract Act (IX of 1872), 8.2 Receipt- 
Want of consideration — Agreernent —Validity. 

A receipt is merely evidence of a fact and is 
not an agreement rociuiring consideration to make 
it a valid contract. N Sale Muhammad v. Ram- 

RATAN T I WART 1015 

8^ 1 5 — Undue infiv-cnce — Uneonscion* 

able bargain— Domination of will of borrower 
— Exorbitant rate of mterest — Urgent need of 
borrower. 

A borrower is not entitled to any relief unless 
he proves, first, that the lender was in a position 
to dominate his will, and, secondly, that the 
bargain was unconscionable within the meaning 
of clause (3) of section 16 of the Contract Act. 
It is only the concurrence of these two elements 
that can justify the Court in granting relief to 
the borrower. 

Urgent need of money on the part of the borrower 
does not of itself place the lender in a position 
to dominate his will within the meaning of sec- 
tion 16 of the Contract Act. 

The mere fact that the rate of interest is exor- 
bitant is no ground for relief unless it be shown 
that the lender was in a position to dominate the 
will of the borrower. Pat Debi Bakohand v, 
Barakatunissa ^ 565 

— S. 24— Lambardari Huq, transfer of, 

whether illegal— Consideration partly illegal—* 
Legality of entire contract. 

Section 24 of the Contract Act applies where 
the whole contract is one and the legal part cannot 
be separated from the illegal, otherwise the legal 
part can be enforced. 

A suit on a bond which formed a part of con- 
sideration for the sale of 2 annas malguzari and 
lambardari rights cannot be maintained as it is 
covered by section 24 of the Contract Act. N 
Chooni Lal V. Nani Singh 2T8 

8. 30 — Wagering contract— Agreement 

not to make or demand delivery — Burden of proof., 
If a person makes a bet and, in order to mo* 
tect himself against a refusal by the other person 
to J)ay him if he wins, takes great care to 
clothe the transaction witb the api^earanoe 
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valid contract and to ci^cate evidence to that eftoct» 
it is not easy for him, if he loses, to remove that 
clothing and rebut that evidence, and he cannot 
succeed unless ho jiuts forward evidence to the 
contrary M^hich is stronger than that which he 
deliberately created. 

In order to establisli that a contract is one of 
wagering it is not sufficient for the defendant to 
show that neither purly intended or eontemplated 
that there should be any delivery of goods; he 
must show that there was an agreement that 
neither ixirty would huve the right to make or 
demand delivery. N Kundan JLial v. Qaiuu Ahmad 
Au. 966 

i ; 88. 38, 50 Transfer of Py'operty Act 

(IV of s. Mortgage hf favour of two 

ptrsous- Assignment of mierest by one in favour 
j (>/ the other Payments by mortgagor after sur- 
render- Suit by assignee against mortgagor - 
Relief for damages against assignor co-mortgagee 
Debtor f)/ pnnl family Separatioyi- Know- 
ledge— Payment to one member Discharge- 
Assignment of mortgage - Notice to mortgagor, 
whether necessary- Payments after assignment 
without notice Discharge, whet her can be claim- 
ed in suit agaiiLSt mortgagor, 

’If a mortgagee, after assigning liis interest in 
favour of his co-mortgagee, receives any papnent 
from the mortgag’or and appropriates the same, 
the assignee of his interest is entitled to join 
him as defendant and to ask relief against 
him in the alternative in a suit against 
the mortgagors and the Courts are competent 
to grant, in order to avoid multiplicity of suits, 
relief against him, if facta are found against 
him. 

In the case of a debtor to a joint family, in 
the absence- of any evidence to hx him with the 
knowledge that the joint family has been dis- 
rupted, ho will be legally justiiied in believ- 
ing in the continuance of the self same joint- 
ness or common unity of interest between the 
members of the representatives for the purpose 
of granting him discharge for pajments as exist- 
ed before. 

A mortgage of immoveable property is excluded 
from tlie delinition of actionable claim. 

Section 330 of the Transfer of Property Act 
does not intend or purport to lay aown any 
mode of transfer for making an aasignment, 
much less does it declare the assignments of 
mortgage effective or ineffective for compliance 
pr non-compliance with the requirements of 
that section. It does not also render invalid 
any dealing by the mortgagor, having no notice 
of the assignment, with the original mortgagee 
after the date of the assignment. All such ques- 
tions arising out of assignment are left out 
for treatment under the general Jaw relating to 
contracts, transfers, estoppel and other laws includ- 
ing the personal law of the parties. 

The assignee of a mortgage is hound to serve a 
notice of the assignment on the mortgagor and in 
a suit by the assignee of a mortgage, the mort- 
gagpy is entitled to credit for the re-payments he 
may Imve made to the original mortgagee after 
^ migmmi Wt without notice of the t4raa8^ 


Contract Act— contd. 

provided that there is no collusion. K Basantrao 
V. Kakayan 127 

3 , A’S—’MoHgage —Amount left with mort- 
gagee to pay off creditors of mortgagor — Period 
within which payment must be made — Reason- 
able time — Failure to make payment^ effect 
of — Mortgagee, whether entitled, to possession. 
Where a portion of the consideration of a mort- 
gage is left with the mortgagee in order to pay 
off the mortgagor’s debts, and no time is fixed 
for the payment of the debts, the payment must 
be made within a reasonable time. Where it was 
found that the object of the mortgagor in execut- 
ing the mortgage was to consolidate his debts 
and to prevent interest mnning at a high rate 
and the major portion of the c.onsideration for the 
mortgage was left with the mortgagee to pay off 
those debts: 

Held, (1) that the mortgagee was bound to pay off 
the debts as soon as possible; 

(2) that the debts not having* been paid off by 
the mortgagee, within a reasonable time he was 
guilty of a })reac-h of the mortgage contract 
and was not entiiled to possession of the mort- 
gaged xiropcrty under the terms of the mortgage- 
deeds; 

(.3) that his security was, however, good to pie 
extent of the amount actually advanced by him. 
O Collector Singh r. Madaui Lal 738 

S. 56 — Perfoimiance of contract— Impos- 

sioility due to default of party, whether excuses 
non- performance. 

Section 5G of the Contract Act has no applica- 
tion to a case where the impossibility, if any, 
is due to the default of the contracting party 
himself. Pat Banarsi Prasad v. MoaII-ud-din 

Ahmed, 3 Pat. 581 723 

-• 8. 61 —Appropriation of payments^ ab- 

sence of, effect of. 

Under section 61 of the Contract Act where 
neither party makes any appropriation, payments 
made by a debtor must be apidied in the ais- 
charge of debts in order of time. Pat Amrit 
PaIYAK BiLAT iViANDAL V. SUNDAH KaM RaMP*iAL 

Kam 9 I 0 

8. 65— Sale in contravention of. law — 

Refund — Parties in pan delicto. See Equity 

343 

— — ' — — 8. 68 — ^'Necessaries"' — A mixed question of 
law and fact 

I'he question of what are “necessaries” within 
the meaning of section 68 of the Contract Act 
is not a pure question of law but is a mixed 
question of law and fact and as such cannot be 
allowed to be i*aiteed for the first time in second 
api eal when it has no foundation in the plead- 
ings. N Tulsiram V. Anusuya 3b0 

88. 69, 70 — Person in possession under 

invalid title — Mortgage paid off— Payment, whe- 
ther can ue recovered from true owner — bubroga- 
tion. 

Where a person bona fide believing himself to 
have a claim to property pays off charges on 
that pi-operty, he is entitled to recover the 
amount paid by him from the true owners of 
the property, who ultimately get the benefit of 
the payment, under sections 613 and 70 c£ the 
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Conti act Act. A purchasor of land who, while 
in po33833ionL of tho laid purcliasoi, pays off an 
eocan )ra.ioe on it, is entUbJ, whan his pur- 
chaas"* is found invalid, to stand in th.3 shoes of 
ths mortgagee whom he has paid off, on the 
principle of subrogation. N Thakuusa v. Bkiiari, 
(1923) A. I R. (N.) 301 177 

-3, 72 — Money paid by mistake -Comtidera- 

tion^ absence of —Refund. 

Plaintiff authorised a broker to purchase a 
particular property for him and paid a certain 
8 uni of ni )n 3 y‘ to the broker as eariiast-money 
to be paid to the vendor. The broker made a 
contract in respect of an entirely different pro- 
perty with a different vendor and paid the earnest- 
mj.ncy to the lattsr who rticcived it in good 
faith. On discovering the. mistake iiiaintiff sued to 
reeo/er the moiey from tlie vendor to whom it had 
bsi3i piid by the broker : 

lid I, tint the case was covered by section 72 of 
the Contract Act and tii? dcfenJaiL was bound 
to re-pay the mviney to the plaintiff. 8 Naulimal 
Watoomal V. Yusifally Noordin 794 

— — 8 . 73 - Breach of contract to sell land 
•Damages, measure of. See Transfer of I^ro- 
i»ERTY Act, s. 6 (e) 87 

8. 107 -Resale- - Notice, hurden of proof 

-Jzneral rule of law, applicability, whether 
limited. 

The giving of notice is a condition precedent 
to the lawful exercise of the power of re-salo 
given by saction 107 of the Contract Act and 
it is for the person exercising tlic power under 
the section to plead and prove that the notice 
was given and the condition precedent fulfflled. 
It is not enough to say that the purchaser has 
suffered no loss on account of the re-sale, inas- 
much as where tlio Legislature enacts a general 
rule its operation cannot be governed by such 
considerations as whether looking to the reasons 
w^hich led the Legislature to enact it, it is neces- 
sary to apply the rule or not in particular cases. 
The rule is expressed in unambiguous language 
and applied in every case where the facts to 
which it is intended to apply exist. N Naraindas v. 
Kunjilal 1026 

— — ~ 8, 118 — Contract for sale of goods — War- 
ranty of quality, breach of — Failure to reject 
within reasonable time— Remedy — Compensation 
for damage. 

The plaintiff agreed to sell goods to the defend- 
ant at Rs. 16-2-0 a bundle describing them as 
those he had purchased from R. N. & Co., who 
Tyere buying the same from certain Mills at 
Rs. 14 a bundle. Same of the goods delivered 
by the plaintiff in pursuance of the contract 
were purchased by R. N. & Co. from the ^ Mills at 
Rs, 9-12-0 but were of the same quality and 
description as those purchased at Rs. 14. The 
defendants received the goods at their godown 
and three months thereafter rejected the goods. 
In a suit by the plaintiff to recover the purchase- 
money : 

Hui, (1) that the contract being in, respect of 

aold at As. li and the goods deUve^d 


thoso sold at Rs, 9-8-0, tiure was a breach of the 
ecu ILlioi of th?. contract ; 

(2) but tliat the djfe.iiaats having accepted the 
gnois and not hxviug rejected them withiti a 
“reasonable time” they were entitled under sec- 
tion 118 of the Contract Act only to claim com- 
pensation ft)r damages caused by the breach of war- 
ranty of title ; 

(3) , that, however, as the goods delivered W’^erc in 

texture and quantity the same as the goods 
contracted for the damage caused was nil and 
the plaintiff was, th'^rtror?, entitled in full to 
the purchase-money ckiimod. M. Kamtdu Ayvar v. 
Ramayyar 1051 

8. 213 -“Prmripixl and agent -Principal, 

whether h^uni to kee p account —Accounts, suit for, 
when, maintain able, 

U id3r 8 C 2 tioi 213 of the Contract Act an agent is 
uni ir statutory obligation to re.ider accounts to his 
prinjipil hut the principal is under no counter- 
fitatutory obligation of the same nature towards 
the a go at. Whore no duly is cast upon the 
dofe.nl in t under the law to kcop an account, 
the plaintiff cannot demand an account from him 
moroly on the ground that the defendant has, as a 
matter of fact, kept an account. 

The right to cl i ini a statement of account is an 
unusual form of relief only granted in certain 
Hj)ccihc cases a. id cun only lie claimed when the 
relationship lietwocii th» parties is such that 
this is th*. oiil/ relief which will enabb the 
claimant to sutisfaclorily a*is?n his legal rights. 
L Ghulam QcTrAB-uD-DiN Khan v, Faiz Bakhsh 

959 

S. 230* -All ction-purohaser- - Re-sale » on 

default to deposit Plea of agency, wh^n can 
lie sustained. See Civil Procedure Code, O. XXI, 
R. 71 296 

3 , 253— Death of a partner. Sec Limita- 
tion Act, 8ca. I, Art. 105 198 

Agreement to sell shares only to 
co-owners, whether applies to involxLntkry alienor 
tions. 

An agreement between co-owners of a property 
not to sell or mortgage their shares in the pro- 
perty to anybody except the other co-owners does 
not apply to involuntary alienations, e. g., sales 
in execution of decree.9, C Satish Chandra Db v. 
Gagan Chandra Rudra ' 80^ 

00^sy\3L'’ers— Decree for joint possession— Posses- 
sion disturbed— Fresh suit for joint possession, 
whether maintainable -Co-sharer in exclusive 
possession of some lani—Claim for joint posses- 
sion of other land, whether can be allowed. 

If the joint possession obtained under a previous 
decree is disturbed, a suit may be fileci for its 
restoration. 

The circumstance that one of the co-sharers is iix 
exclusive possession of certain home farm land 
which is recorded as his sir at the Settlement is a 
good ground for not awarding joint possession of 
the land in dispute. N Jugan v, Amansingh 39a 
Osharer landlords— Occwpuncjy holding, non- 
transferable, transfer of, to co-sharer landlordf— 
Purchaser, position of —Ejectment 
AVhen one co-sharer landlord takes a transfe;^ 
a noa-transfe9;ahle holding front a 
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may be treated by the other co-sharer landlords ns 
a trespasser. 

Where on a transfer of a non-transferahle occu- 
jiancy holding to a co-sharer landlord another 
co-sharer landlord sues to eject the transferee to 
the extent of his own share claiming- joint pos- 
session with the transferee to the extent of his 
share, it is not equitable defence for the defend- 
ant to say that the plaintiff has been in possession 
of other lands purporting to hold an occupancy 
right therein. C Jaoabandhu Kundu v. Rajmohan 
Pal 599 

Exaggerated claim. 

Where a Court finds that the plaintiff’s claim is 
to a large extent exaggerated and false and 
decrees only a portion of it, it ought not to 
award to the plaintiff the amount of full Court- 
fees paid by him on the plaint. The amount 
awarded should be proportionate to the success 
of the plaintiff. M Kttndaswamt Naidu v. 
Kanntah Natdu, 46 M. L. J. 366; (1924) M. W. N. 
373; 20 L. W. 60 573 

, whether to come out of ike estate when 

. testamentary directions defective. 

Where a litigation owes its origin to the default 
of the testator by reason of the Icsiamentaiy direc- 
tions being vague or uncertain in law or fact, 
the costs of all parties should be awarded out of 
the estate of the testator. S Shambai v. Goverdhan 

249 

0ourt-fe68— alternative reliefs prayed for — 
Omrt-fte payable. 

Where two reliefs are identical in actual money 
value hut different in respect of the Court-fee levi- 
able in each, then the Court-fee is payable on the 
relief carrying the higher Court-fee. Pat Dasarate 
Meshy v. Jay Chand Sotradhar 530 

Court Fees Act (VII Of 1870), s. 7 (Iv) (c)~ 
Suit for cancellation of Samudayam deed and for 
injunction and accounts — Plaintiff not party to 
deed — Valuation — Suit for removal of several 
trustees — Removal of such trustee^ whether 

separate relief. 

A suit praying for the cancellation of a Samu- 
dayam deed to which the plaintiff is not a party 
is m substance a suit for a declaration that the deed 
is not binding on the Devaswam and if an injunc- 
tion and accounts are also asked as reliefs conse- 
quential on such a declaration the suit comes under 
section 7, cl. iv (c) of the Court Fees Act (VII of 
1870), and the recently added proviso to the 
section does not affect the case, inasmuch as the 
Samudayam deed does not create any charge on 
immoveable property. In such a case the plaintiff 
is entitled to place his own valuation on the 
reliefs claimed but the valuation must he the 
same for purposes of Court-fee and jurdisdiction. 

A suit for the removal of several trustees on 
the ground of tlieir having executed an illegal 
document on behalf of the Devaswam is governed 
by Art. 17 (B) of Schedule II of the Court Fees 
Apt, as amended by Madras Act X of 1922, but 
the removal of each trustee is not a separate 
relief and only one fee of Rs. 100 is leviable since 
the'OTOund for removal, namely, the execution of 
the deed, is the same in the case of each end the 


Court Fees Act— oontd. 

removal of each is not a separate relief. M 
Vellora Karuppan A^j.ttil V. Kallur Vengayil, 
19 L. W. 249; (1924) M. W. N. 210; (1924) A. I. R. 
(M.) 611 118 

8. 8, Sch. I, Art. 1, Sch. II, Art. 17 (A) 

(\i}~ Award by Land Acquisition Officer — 
Reference to Court— Amount increased— Appeal 
—Courts fee payable. 

Where in a proceeding under the Land Acquisi- 
tion Act, the Court increases the amount of the 
award originally made by the Land Acquisition 
Officer, the stamp fee payable on an appeal by 
the CroAvn against such increase is governed by 
Art. 1 of Schedule I of the Court Fees Act. Neither 
section 8, nor Art. 17 (A) (u) of Schedule II of the 
Act is appli(*.able to such a case. M In re 
Assistant Commissioner of Labour, 46 M. L. J. 150; 
(1921) M. W. N. 108; 19 L. W. 207; (1924j A. I. R. 
(M.) 489; 34 M. L. T. 357 435 

8. 12, order under— Revision, whether 

lies. 

Semhle An order under section 12 of the 
Court Pees Act is only final as regards the 
valuation of a suit and not when it relates to 
the category into which a suit falls. In the 
latter case the order is open to revision. M 
Bandattikalai Pandia Chinna Thambiar V. 
Veekappa Goundan, 46 M. L. J. 450; 34 M. L. T. 
216; 19 L. W. 629; (1924) A. I. R. (M.) 623 968 

g, 17 — Distinct claims — Suit to recover 

possession from one defendant or refund of 
consideration from other defendant— Court- feeSt 
separate, whether payable. 

Plaintiff sued defendant No. 2 for possession of 
certain land on the ground that the land had 
been surrendered to him by defendant No. 1 and 
in the alternative claimed to recover from the 
defendant No. 1 the amount of consideration for 
the surrender paid to the latter as on a failure of 
consideration : 

Held, that the suit embraced two distinct claims 
within the meaning of section 17 of the Court 
Fees Act and separate Court-fees must be paid 
on each part of the claim. N Hirderam v. Ram- 
CHARAN 703 

8. 1 7— 'Subject,'' meaning of — "Cause of 

action," meaning of. 

The word “ subject ” in section 17 of the Court 
Fees Act means “cause of action,” and cbmbq of 
action means “everj’- fact wliich it would be 
necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment of 
the Court.” 

The question whether a suit does or does not 
embrace two or more distinct causes of action 
must be decided on the terms of the plaint. Pat 
East Indian Railway Co. v. Ahmadi Khan, (1924) 
Pat. 175 415 

■ 8. 19 H — Probate, application for — 

Valuation by District Judge— Order, whether 
final — Appeal — Refusal to exclude properties 
from valuation — Revision. 

Where an applicant for Probate refuses to 
amend the valuation of the estate to the satisfaction 
of the Collector, and the latter applies to the 
District Judge asking that an enquiry may tie 
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made into the true value of the proportv, the 
finding of the District Judge as to tlie value of 
the property under sub-section (5) of section 19 H 
of the Court Fees Act is final and no appeal lies 
against it by virtue of the provision contained in 
sub-section (7) of the section. 

Where, however, the' applicant alleges that 
certain properties have been erroneously included 
in the schedule, and that they are trust properties 
and not part of the estate of the deceased and 
should, therefore, be excluded from the valuation, 
it is the duty of the District Judge to go into 
the matter, and his failure to do so amounts to a 
refusal to exercise a jurisdiction vested in him 
by law and renders his order open to revision 
under section 115 of the Civil Procedure Code. C 
Chtkmatha Nath Pal Choudhuri v. The Secretary 
OF State for India 901 

Sch. II, Art. 17 (III) — Suit f or declaration 

that mortgage shall not bind mortgaged property, 
nature of --Court- fee payable. 

A suit by a co-parcener in a joint Hindu family 
for a declaration that a mortgage of joint family 
property effected by another co-parcener ^ shall 
not be binding on the property mortgaged is not 
a suit for the cancellation of the mortgage hut a 
mere suit for a declaration falling under Art. 
17 (Hi) of Schedule II to the Court Fees Act, and 
does not require an ad valorem stamp. U Sham 
Das V, Oharan Das 782 

Art. 17, (III), {y/\)—Suit for com- 
mutation of rent— Appeal, valuation of — Court- 
fee payable. 

Certain tenants filed a suit against their land- 
lord for commutation of grain rents into money 
rents, and the Deputy Collector fixed the rate 
at which commutation was to be made. The 
landlord appealed on the ground that the rate 
fixed was too low and cjilculated tlxe .value of 
the relief sought at the difference between the 
amount fixed by the Deputy Collector and the 
amount which he alleged to be correct and paid 
ad valorem fees on that amount : 

Held, that the provision applicabJe to the case 
was Art. 17 (Hi) or Art. 17 {vi} of Schedule II 
to the Court Fees Act and Court-fees must* be paid 
as laid down in that Article. M Sandattikalai 
Pandia Chinna Thambtar a VO v. Wkeuapp/ Gcundan, 
46 M. L. J. 4.50; 34 M. L. T. 216; 11) L. W. 629; (1924) 
A. 1. R. (M.) 623 968 

Art. 17 (Vl) — Suit for cancella- 
tion of decree —Value of subject-matter— Court- 
fee payable. 

Where the relief claimed in a suit is the can- 
cellation of a mortgage-decree, which leaves the 
defendant with the right and the opportunity to 
obtain another similar decree on the same mort- 
gage in a properly framed suit, the value of the 
subject-matter of the suit is not capable of 
ascertainment and the suit falls within Art. 
17 {vi) of Schedule II to the 0 »urt Fees Act. N 
Mahadeo Ganbsh Sohni V. Sadashiv 437 

OUBtom— Attachment, whether affects reversioner 
— Declaration, suit for, maintainability of. 

The mere attachment of ancestral property in 
execution of a decree does not in any way 
injuriously affect the interests of a reversioner. 


and he cannot, therefore, sue for a declaration 
that the attachment shall not affect his reversionary 
rights. L Shib Dko Hinoh v. Uttam Singh 92d 

Blacksmith, additions made by, to dwelling 

— Zemindar, failure of, to object— Acgtiiiescenoe 
- -Renewal of additions. 

When an addition made by a blacksmith to his 
dwelling is allowed to exist by the zemindar 
without any objection for several years, the 
presumption is not only that the zemindar has 
acquiesced in the addition being made but that he 
has accepted it as a reasonable appurtenance of 
the blacksmith's dwelling, and if the construction 
comos to an end the latter has a right to replace 
it. A Pandit Ish Narain Upadhia v. Rameshar 
Lohar, 22 A. L. J. 244; (1924) A. 1. R. (A.) 433 1 64 

Adoption— Daughter’s son — Bhitwaria 

Brahmins of village Beri, Rohtak District, See 
Hindu Law 74 

Alienation— — Money borrowed 

to carry on trade— Brahmins. 

The rule prevailing among Jats who have been 
agriculturists from time immemorial, that an 
alienation of ancestral land for the purpose of 
raising money to be invested in trade is not 
permissible, cannot properly be applied to a 
community of Brahmins who have taken to 
agriculture comparatively recently and among 
whom agriculture is not the only means c3 
earning a livelihood, L Ram Kishkn v. Khialx 

148 

Tiwanas of Shahpur District — 

Unrestricted powers. 

Tiwanas of the Shahpur District have an 
unresticted right of alienating their ancestral 
property. L Shkr Muhammad Khan v. Dost 
Muhammad Khan 451 

Ancestral property, whether liable for 

debts of predecessor- Maiizah Narah, Tahsil 
Sonepat, Rohtak/ District. 

There is no cu8tt)m in village Narah, Tahsil 
Sonepat, Rohtak District, under which ancestral 
immoveable proi)erty is liable in thifc hands of 
the holder for the ju.sl debts of his predecessor. 
L Ram Mrhu v. Pali Ram, 6 L. L. J, 145; (1924) 
A. 1. K. (L.) 455 4 04 

GIftto collateral in presence of nearer 

collateral- Mutti Jats of Hoshiarpur District. 
Among Mutti Jats of the Hoshiarpur District 
a gift of ancestral property in favour of an 4gnate 
in the presence of a nearer agnate in consideration 
of services rendered to the donor is valid by 
custom. L PoHLO V. Dalip Singh 998 

Pre-emption — Entry in Settlement 

Record of 1885 — Presumption — Contract of pre- 
emption. 

A peculiar weight must be assigned to entries 
relating to a custom of pre-emption made in 
Settlement Records of 1885, as special instruction 
had been issued by the Board of Revenue to 
Sottlemont OBScers regarding the Record of Righte 
of pre-emption. 

But entries relating to rights of pre-emption 
made in such Scttlemeata are not conclusive proof 
of the custom recorded therein and are nol 
binding on the Civil Courts. 

Where a plaintiff relies upon a cpntxi^t 
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to succeed in a suit for pre-emption, the contract 
must he expressly pleaded and the plaintiff must 
show that the person through whom he claims 
was one of the contracting parties. A B.jjvo 
P u A8AH Dube V. Barju Mahto, 46 A. 35 519 

Pre-emptlon -Hissedar karibi, mtanino 

of — Hindu widow ^ whether karibi of co-widow. 
The word karibi means a relation by blood or 
marriage. A Hindu widow is, therefore, a karibi of 
her co-widow. 

When custom allows a profercnlial right of 
pre-emption to a hisaedar karioi over a mere 
husedar, a Hindu co-widow who is also a co-sliarer 
has a preferential riglit of pre-emption in respect 
of a safe by her co-widow as against a co-sharer 
who is a mere stranger. A Manni Lal v. Kani, 
22 A. L.J, 247; 46 A. 327 382 

Partition, effect of — Custom, 

whether abrogated. 

The effect of a partition may be to deprive a 
certain number of those who were foimerly 
entitled to pre-empt of their right, but a x-artitioii 
does not entirely abrogate a custom of pre- 
emption. The custom may still apply to other 
classes whom the partition has not dejirived of 
the right of pre-emption. It will continue to apply 
to all who, notwithstanding the j artition, ctmtinue 
in the same relation or relations as foimerly 
entitled them to claim iirc-cmption A Muhammad 
Nazbbr V. Muhammad Suuaiman, 46 A. 424 659 

Proof of custom— Change, in 

custom., whether permissible, 

A right of pre-emption must, in the abtence 
of a Statute, be based cither on ccmtiact or 
custom. 

In . the absence of a statutory enactment or an 
entry in a public Keeor<l of Ivights, the custem 
may be deduced from a long series of cases. 

When a rule of custom is deduced from j}revious 
judgments, it should not in any way be ueparted 
from merely on the ground tlial it is now thought 
more equitable or convenient that a new ride 
should preA^ail. A Amla Nanu v. Nandu, 22 A. 
L. J. 126; (1924) A. I. R. (A.) 318 145'' 


Wajib-ul-arz, cntrij in^ Prefer- 
ence among co-sharers. 

The wajib-ul-arz of a village provided that 
every co-sharer had a right to transfer his share 
but at the time of iransfening it, it was incunitont 
on him to inform the nearer co-sharers and in 
case of their refusal the other co-sharers of the 
village, and in case both these sets of oo-sharers 
refused, tlien he w^as entitled to sell it to whom- 
soever he liked. A later wajib-ul-arz provided 
that when a co-sharer wished to sell his share, a 
co-sharer who was a near relation, then a co-sharer 
who is a distant relation, then all co-sharors in 
tha todtl and then co-sharers in the lamtardari 
EAd ti en the other co-shtreis of the village would 
have priority and perfem ce : 

Held, that under th te provisions a nearer 
co-^harerhad a prefereaLal right of pre-emption 
against a distant co smrei. A Dianiuj lumiK 
21 A» J* 9-^8; 46 A. 17oj 


as'againfet i 
V. KaM libH WaR i>J 1 


(i924) A. I. R* (A.) 227 
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Pre-emptlcn— Wajib-ul-arz, entry in 

value of — Eight denied to one class of co-sharers, 
effect of. 

Although a wajib-ul-arz raises a prima facie 
piesumption of the existence of the custom it 
recites, neverlheleps, if it contains certain other 
matters relating to that right which cannot possibly 
form the subject of a custem, there would be no 
justification for picsuming that the entry is one 
of custom. 

It is iinpossibh' to conceive of a custciu of 
pre-emption wliich makes distinctions betw^een 
pers<ms who have inherited by collateral succession 
and i-crsons who ha's e mheiitr cl by direct descent. 
All such ] ersons become co-shaieis in the village, 
and have equal status and rights in the eye of 
the law. 

An entry in a wajih-ul-arz which sets forth a 
custom of pre-emption but winds up by sajing 
that the right is denied to a jierson who beermes 
a co-sharer bj^ collateral inheritance cannot be 
regarded as a lecord of custem cf pre-enij tion. 
A Karamatv. WazirHibatn, 46 A. 1.0 587 

; — Succession— Co< 7 ?iaics, rights of, as 

agairist stranger— bon of 'predeceased daughter, 
position of. 

The general principle of customary law is that 
in the absence of all agnates of a childless 
proprietor any cognate, however distantly' related 
to him, is entitled to succeed to his projerty in 
preference to the pioprietary body of the village 
or a stranger. 

Custom aces not exclude a daughter's roii from 
inheiitaiice on the giound cf his niotbrr ha\ing 
predeceased her father or grandfather. L Cm mbili 
r. Bishna 778 

Cu£:t(',m V. Personal Law — 

bamas of Mauza Levi Kayar, 1 ahsi'l Khaiar, 
Ambala Dmtiict. bcc I1im/u Law - SvccLtbioH 

717 

^ Marwari ^ilawata cemmunity — 

Lxciusion of females fiom inhciilancc-’ 
Kviatiicc-lnslsnctfc. Opinicai Burci( n rf i icof 
-Ks&entials of valid cuMom. bee Muhammadan 
Law 23 


Personal law, u hen to be apj lied— 

Court, duty o/— Liwaj-i-am, eritiy in, luLue of 
-hother, uheiher imtudcs yiandmoikei- 
Uncle v. granamothcr- bikh Jals of Lahore 
District. 

Among parties generally foUewing Customary 
Law it is permissible to tail back as a last resort 
on their personal^ law for the decision of a point 
on which no definite rule of custem applicable 
can be found. The function of a Court in matters 
of disputed custom, is to discover the actual 
practice and to give effect to it. 

The Riwa^-i-am, even when unsupported by 
inslanccs, is an important piece of eviacnco in 
support of the custom which it records to which 
serious regard must be paid. 

The woid “mother” in a riwaj-i-am must be 
pre-bumea to carry its plain literal meaning, in 
default of any eviaep,ce that it was intended to 
meaner include somebody else. A grandmothef. 
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cannot, therefore, be included within the word 
mother used in a riwaj-i^am. 

Among Sikh Jats of the Lahore District a 
paternal uncle is to be preferred to the grand- 
mother. L Tart v . Baud agar Singh 932 

- ■ ' '■ VlllagO sites- Proprietors, rights of - -- 

Village becoming town, effect of —Administrative 
act declaring certain area to be town, effect of 
Preswmption —Kukichl in Dcra Ismail Khan 
District, whether Unon- Kvideiice Act il of 1S72), 

s. no. 


An administrative act ineludins' an area within 
the limits of a Municipality or a Notified Area 
does not necessarily operate to destroy the pre- 
existing character of that area, and such adminis- 
trative act is not in itself su^icieiit to make the 
area so included a suh-di vision of a town ; hut 
such inclusion is strong evidence of the urban 
character of that area. 

The fact that an area is ui-han immoveable 
property for purposes (^f pre-emption is not in 
itself conclusive proof that the village proprietary 
tenure of sites no longer exists in that aT'ea, but 
it does give rise to a presumption to that effect. 

It is possible for an area in course of time 
completely to change its character, and what was 
originally a village may l^ecome a town. 

Where a village has become definitely and 
uiimistakeahly a t(wn, oven tlu* moat shadowy 
title of a ground landlord may disappear altogether, 
leaving in operation tli(^ ordinary proRuniption 
that possession of a site imjdics o^vnership of 
that site unless the contniry is urovod. 

That portion of Kulaclii wjiicli is within the 
city walls has become a tovTi. Pesh Ali Khan* 
V. Malik Mai dan 552 

— Will- Rajputs ()/ Ganaclianr, TahsU 

Nawashahr, Jvllundur District Right to 
challenge alienation Collaterals in 7th 'degree- 
Ancestral land-- Hovse situate in same village, 
ch^a>7'actc7‘ of -Defendant not in passessiort' of 
land -Declaration, suit for, whether competent. 


Where a devisee under a Will is not in posses-’ 
sion of tlw'- land devised to him, the reversioners 
of the testator are coriipetent to challenge the' 
validity of the Will in tlie form of declamtory 
suit, and it is immaterial that they are not them- 
selves in possession, 

* ^ house owned by a person in the same village 
in which he owns ancestral land must be regard- 
ed as an appanage to the land. 

When an alienation of ancestral land is 
challenged by the reversioners of the alienor the 
burden IS on the alienee to justify the alienation 
even whp the persons challenging it are related 
to the alienor in the seventh degree, 

A Rajput of Ouna Chaur in the Nawashahr 
Tahsil of the Jullnndur District is not competent 
by custom to bequeath an/^estral land .in favour of 
a distant collateral in the presence of nearer 
collaterals, h Kyas Mphammad v, Banna 183 
Cutchl Stfcccssion-^ Inheritance — 

Hindu Law, 

In matters of succession and inheritanco Cutchi 
MemoTware governed by Hindu Law. 8 YueiF 
Mahomed v, Abubaoker Ibrahim 817 


mr 

Damages— Breach of contract to sell 
Measure of damages. See Transfer of Property 
Act, s. 6 (e) 87 

Water collected on land — Overflow---' 

Injury to neighbours land — Land not capable 
of cultivation— Damages, whether can he awarded. 
A person who for his own purposes brings on 
his land and collects and keeps there such a 
quantity of water as is likely to do mischief if it 
escapes, must keep it in at his peril, and if he 
does 80 , and does not succeed in conhning it to 
his own property, he is answerable for all the 
damage whicli is the natural consequence of its 
escape, though the oscajie may not be due to any 
fault or negligence on his part. 

There is, however, no logic in making a person 
liable in damages for causing an alleged injury 
to a thing which from its nature is incapable of 
sustaining such injury. For instance, a person 
cannot be held liable for causing damage^ ^o 
another by rendering his land unfit for cultivation 
by reason of submersion owing to the overflow of 
water from tlie former’s land, where it is found 
that th3 submerged land was not capable of cul- 
tivation at all. N Gopala v. Doma 656 

Declaratory suit— Attachment, whether affects 
reversioner, maintainability of. ^i?ee Ovstom — 
Attachment 926 

OBoreo against minor set aside —Revival of origi-- 
nal suit — Procedure, 

Where a decree passed against a minor is set 
aside on the ground that he was not properly 
represented in the suit the parties are restored to 
the position which they occupied on the date of 
the decree, and, the plaintiff is entitled to apply to 
the Court to procosd with tlis hearing of the 
original suit. C IciiriAMoyi Pal v. Pkarymohan 
Shah 427 

, amendment of —Clerical erx'or— Mistake 

due to party, whethor can be corrected. See 
Civil Prookdgrk Code, s. 152 166 

^ construction of - Judgment and pleadings, 

whHher can he referred to. 

Where a decree is clear in itfi terms, and is not in 
any way ainbiguons, it does not require to be inter- 
preted in the light of the pleadings and the 
iiidgmcnt. Pat Kishum>eo Sixua v. Jaglal Bahu, 
5 P. L, T. 603 774 

directing pa j-ment within certain time-- 

Amount enhanced on appeal — Forfeiture, relief 
against. See Landlord and tenant 1007 

, Ex parte, passed against some defendants, 

whether can be sot aside against some 
defendants. See Civil I^eocedure Code, 0, 
IX, r. 13 408 

in pre-emption suit— Payment of ptir- 

cha.se-money, lime fixed for— Court closed before 
expiry of period— Payment on re-opening of 
Court. See Civil Procedure Cope, O. XX, r, H 

1014 

Partition d^cree—Amendmont of— Jnriiih 

diction 1039 

DEFINITIONS:- 

Actinj^ Illegally, meaning of. See Civil Pro- 
cedure Code, s. 115 (c) 9£8 

Agriculturist meaaiag of. See Dbkkkan Aasi* 
oDt^miSTs' KBi^tEr Act, 1879, a, 2 893 
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Application should be In writing, in para, 
1 (2), Boh. II, Civil Procedure Code. /See Civil 
Procbpure Cope, Sch. II, Para, 1 (2) 378 

Applied for, in cl. (6), Art. 182, Limitation Act, 
meaning of. See Limitation Act, 1908, Art. 182 
(5) (6) 241 

At merebents rIsK, meaning of. See Ship 

972 

Cause of actloni meaning of. See Court Fees 
Act, 6. 17 415 

meaning of. See Civil Prooepuee 

Cope, s. 20 (c) 991 

Charged, paid or recovered, in the assess- 
ment year. See Income Tax Act, s. 39 438 

Chathiirbagham tenure, meaning of. See 
Mapras Lbtates Land Act, s. 3, cl. ( 2 ) (e) (5; 

287 

Court See Madras Local Boards Act, 1920, 
s. 57 98 

Dharmoo Katn, bequest for, whether void for 
uncertainty. /See AV ill 249 

Estate, Inam, treated as part of Zemin dari in 
Permanent Settlement, whether estate. See 
Madras Bstates Land Act, 1908, s. 3, els. (2; 

- (e), (5) 287 

Finality, See Madras Local Boards Act, 1920, 
s. 57 98 

Mas decided a question of title, whether 
qualify a decree or order. See Bengal Tenancy 

Act, 1885, s. 153 236 

In good faith- Party proceeding in ignorance 
of law, whether acts with due diligence and 
in good faith. See Limitation Act, 1908, s. 14 

482 

Legal representative, defendant attaining 
majority. See Civil Pkooepure Cope, s. 2 (11) 

12 

Mltakshara read >vlth Mayukha and other 
similar expressions, meaning of. jSee Hindu 

Law 367 

Mokhasa tenure, meaning of. See Madras 
Estates Land Act, 1908, s, 3, els. (2) (e), (5) 287 
Months, meaning of. See Construction op 
document 338 

Neoeeearles. See Contract Act, 1872, s 68 

380 

Person, meaning of. Sec Civil Procedure Code, 
O.XL, rr. 1, 4 625 

• — , meaning of. See Companies Act, 1882, 

s. 4 441 

Persona daslgnata. See Madras Local 
Boards Aci', 1920, s. 57 98 

Rent, meaning of. See Provincial Small Cause 
Courts Act, 1887, Sch. II, Art. 8 383 

Etep^ln^ld of execution, application for 
sanctioning and recording adjustment, whe- 
■ ther. See Civil Peoobdurb Code, 1908, O. 

XXXIi, B. 7, O. XXI, R. 11 (2) 291 

Subject, meaning of. See Court Fees Act, 
1870,8.17 41 5 

Succession, Resumption, meaning of. See 
Ohota Nagpur Tenancy Act, 1908, s. 14 *474 

Sufficient cause, intei-pretation pf. See Limi- 
tation Act, 1908, sb. 5, 12 953 

Dekkhan Agriculturists’ Relief Act (XVI t of 
1379 ), s, 2--*'Agrieulturutt ' meaning of. 
fhe deteHicm of an in section 2 


[1924 

Dekkhan Agriculturists’ Relief Act-'condd, 

of the Dekkhan Agriculturists' Belief Act is not 
limited to a judgment-debtor being an agri- 
culturist at the date of the suit or of the decree. 
It is comprehensive enough to include an agri- 
culturist at any stage of the proceedings. S 
Hariomal V . Hazarisino 583 

88. 3 (W), 7 and ^2--Siatu8 as 

agriculturist not pleaded hy defendant — Ex parte 
decree passed- Whether defendant can plead to 
be agriculturist in execution proceedings-— CAvil 
Procedure Code {Act V of 1908)^ s. U — Ree 
judicata. 

Where defendant in a suit falling within clause 
(w) of section 3 of the Dekkhan Agriculturists' 
Relief Act, does not expressly raise the pleas 
either that he is an agriculturist or claims to be 
tried under the provisions of that Act, and the 
Court passes an ex parte decree against him 
without examining him and the plaintiff under 
sections 7 and 12 of the Dekkhan Agriculturists' 
Relief Act, the Courts must be deemed to have 
decided by necessary implication that the defend- 
ant is not an agriculturist, and it is not open to 
the defendant to contend in execution proceedings 
that he was not an agriculturist at the time of the 
passing of the decree. 8 Lawrence Phillips & Co. 
V . Nazareth [806 

Divorce Damages— Assessment — Princi^ 

pies. 

The damages in divorce cases are not puni- 
tive. The means of the co-respondent are an 
irrelevant consideration except in so far as they 
were of assistance to him in seducing the wife. 
It is not the intention that a man should make 
a profit out of the dishonoui* of his wife. The 
only question is Avhat the petitioner has lost in 
his’ wife- - whether the co-icbponrient can roy 
that loss or not is immaterial. When damages 
have been assessed, in the absence of an older 
to the contrary, they must be brought into 
Court and dealt with in pursuance oi the Judge’s 
order. They may be ordered to be paid out to 
the petitioner, but this course is the exception 
and not the rule. They may he settled on the 
wife, or on her cdiildren, or otherwise dealt with 
in the discretion of the Court, on now well estab- 
lished principles. M James Ralph Freer v. H. A. 
Johnson, 46 M. L. J. 282; 19 L. W. 374; 34 M.L.T. 
163; (1924;A. LR. fM.; 446 120 

Easement— Prescription. 

The right to bury dead bodies m land belong- 
ing to another is not an easement recognised by 
the law and cannot be acquired by prescription. 
L Mangat Ram v. Sirajul Hasan, 6 L. L. J. 130; 
(1924) A. I. R. (L.) 492 152 

Quasi-coaement, what is— Partition of joint 

property ‘ ~Pight of lateral support Joint wall“^ 
Rights of parties. 

The term “gnosi-easement" is applied to those 
easements which, not being easements of abso- 
lute necessity, come into existence for the first 
time by presumed grant or operation of law on ^ a 
§ev^ra?i<?^ of twp or potore formerly unit" 
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ed in the sole or joint possession, or ownership* of 
one or more persons. 

The principle is that, on the grant by the owner 
of an entire property of part of that property as 
it is then used and enjoyed, there will pass to 
the grantee all those continuous and apparent 
easements, termed (p/a^fi-eaaements, which are 
necessary to the reasonable enjoyment of the 
property granted, and which have been and are 
at the time of the grant in use for the benefit of 
the part granted. 

As between co-parceners, mutual conveyances 
of the shares allotted to them respectively upon 
a partition of joint property, whetlier under the 
direction of a Court of Law- or otherwise, will 
carry with them by presumption of law the 
right to such continuous easements as are neces- 
sary for the reasonable use and enjoyment of 
the premises respectively allotted. One of such 
easements is the right of support, including 
lateral support, which passes by implication of 
law to a grantee, and it is applicable to the 
case of a party wall whicli is allotted entirely 
to one of the co-parceners, but is subject to an 
easement or right in the other to have it main- 
tained as a dividing wall between the two tene- 
ments. C Bhola Nath Dutta v. Kadhanath Biswas, 
51 C. 789 908 

Severance of tenements— Implied grant— 

Equity, justice and good conscience. 

Where a person grants a portion of his property 
reserving a portion to liimself, he grants with 
it all the easements and t/aaat-easements, 
which had been formerly used, over the part 
reserved, by the i)art granted and which are 
necessary to the reasonable enjoyment of the 
part granted. 

The doctrine of implied grant of easements on 
severance of tenements is in accord with justice, 
equity and good conscience. L Kaiz Muhammau 
Latif 561 

Easements Act (V of 1882), S. 15 Easement 
over land belonging to Government -Period of 
user— Easement, whether can he acquired against 
occupier. 

An easement is a right which attaches to one 
piece of land or building over another piece of 
land, and a person cannot have an easement over 
a piece of land against one person and not against 
another. 

When a person claims an easement over land 
which belongs to the Government, he must prove 
user of the kind mentioned in section 15 of the 
Easements Act for a period of at least 62 years. 
If he fails to establish an easement over the land, 
he cannot establish an easement against a person 
who is merely in occupation of that land, by prov- 
ing user for a lesser period, viz., twenty years. 
A Nahain Das v. Bhhari Kahar 844 

S8« 28, 33, 35 — Extent of easement- - 

Mode of enjoyment how fixed— Right to light and 
air — Damage, when substantial. 

The mode of enjoyment of an easement must be 
fixed with reference to the purpose for which the 
was aoq^uired, 
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Easements Act--concld. 

Where the easement disturbed is a right to the 
free passage of light passing to the openings in 
a house, no damage is consideied substantial 
within the meaning of sections ' 33 and 35 of 
the Easements Act, unless it materially dimi- 
nishes the value of tlie dominant heritage and 
intei-fores materially with the physical comfort 
of the plaintiff oi prevents him from carrying 
on his accustomed business in the dominant 
heritage as he might have done previous to the 
disturbance. 

Bach case of an alleged disturbance of an 
easement of light and air must be decided on its 
own facts. 

Where the defendant constructed his wall in 
such a manner as to block a window in the plaint- 
ifi’s verandah which opened towards the defendant’s 
land and the plaintitf sued for the demolition of 
the wall : 

Held, that the obstruction of the window did 
not, in the circumstances of the case, involve any 
material interference with the access of light 
and air, and the plaintiff was not entitled to any 
relief. A Duroa Prasad v. Lachmi Narain, 22 
A. L. J. 314; (1924) A. I. R. (A ) 394 563 

Ejectment- -Jwpi'orewewte made by person without 
title — Compensation, whether can be awarded. 

Where a person in possession of land knowing 
that he has no title to the land plants trees on 
the land or makes other improvements he cannot 
claim compensation for the improvements on 
ejectment. N Mun.nu v. Suklal 987 

Equity - Contract - Contract Act (IX of 1873), s. 65 
-Sale in contravention of Law Refund — 
Parties in pari delicto. 

The obligation lo do justice rests upon all 
persons natural and artificial; if one obtains 
the money or property of others, wit hout author- 
ity, the law will compel restitution or com- 
pensc'ition. 

Before an illegal purpose is carried out, wholly 
or in part, and tlui parties arc in pari delicto, 
the general rule is, that no suit will lie to re- 
cover money paid uhder the unlawful agreement. 
N Narayan V. Motisa, 20 N. L. R. 87 343 

Estoppel by conduct. See Civil Procbdukb 
Code, 8ch. II, Para. 1 (2) 378 

— jPalse representation by transferor. See 

Evidence Act, s. Ill $50 

Mortgagor, whether can deny title to pro- 
perty mortgaged— Mortgagee aware of defect in 
mortgagor's title. See Evidence Act, s. 116 

398 

Ey\6MO& —Admissibility — Objection not taken in 
First Court— Appeal. 

If no objection is taken in the First Court to the 
admissibility of evidence on the ground of im- 
proper proof, such objection cannot be raised in 
appeal. N Rohilkhund and Kumaon Ry. Co. v, 
ZiHRus Syed Aiivi 84 
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Evidence Act (I of 1672), S. 21-~Adm,issifm by 

iudgme,nt-debtor, whether binding on auction- 
ptmhaser — Admission of prior mortgage by 
mortgagor in suit on subsequent mortgage, eff ect 
of, 

A purchaser at an execution-sale is in privity 
with, and the represontative-in-interest of, the 
judgment-debtor within the meaning of section 
21 of the Evidence Act, so as to be bound by 
his admissions. Where, therefore, in a mortgage- 
suit the mortgagor admits a prior mortgage, 
the purchaser of the property in execution of 
the mortgage-decree is bound by the })rior mort- 
gage. N Hakbhagat i;. Narayanan RAO 338 

88. 21 (1), 32, 35, 79, 114 (e)~ 

Bengal Regulation (VllJ of 1790), s. JfS -Bengal 
Regulation VII of 1793, s lo- - Return filed 
by Zemindar, with Collector, adniisaihihty of 
" -Certified copy- Premmptio7i— Admission, value 

A return filed by a zemindar in the Collector s' 
Office under section 48 of BcngaJ Kogulation A^IIl 
of 1793 and section 15(8) of Bengal Regulation 
VII of 1793 does not fall within the purview of 
section .35 of the Evidence Act. 

The presumptions contained in sections 79 and 
ll4 (e) of the Evidence Act would, however, apply 
to a certified co]jy of such a document. 

The legal effect of such a document or the 
weight to be attached to it would have to be 
determined by the application of such tests as 
have to be applied to all other statements. If 
it is sought to be used us an admission against 
the iiarty making it, its probative value would' 
be considei-nble. Where it is sought to be UFcd 
in favour of the party who made it, it must ful- 
fil the requirements of section 21 (Ij, read with 
section 32, of the Evidence Act, or it must be rele- 
vant otherwise than as an admission. In cither 
case its value would be slight. C Tarak Oiiandra 
ChaKraburty r. Prosanna Kumar Saha, 28 C. W. 
N. 079; 39C. L. J.389 71 9 

! 8. 32 (3) -Recitals in consent decree, 

whether admissible Failure In object, effect of. 

The recitals in a consent decree which sets cut 
the tenns of tlie arrangement arrived at l^etween 
the parties but does not embody the statements 
of the parties as to tlieir rights in the subject- 
matfers of the litigation, are not admissible 
in evidence under section 32 (3) of the Evidence 
Act.' 

An erroneous omission to object to the admission 
of evidence which is not admissible under the pro- 
visions of the Evidence Act, does not render it 
admissible. C Jaqapish Chandra r. Harihar, 40 
C.L.J. 39 21 9 

8. 32 (3)- Statement by executant of pro- 

note as to consideration, admissibility of. 

A statement by the executant of a promissory 
note, who is dead, that a particular sum was^diie 
to him as the consideration for the promissorv- 
note, is admissible in evidence under section 32 
(.3) of the Evidence Act to prove the real eonsidera- 
iioj^ .for the promissory-note. A Kalyan Rai v. 
Japannath 1033 


Evidence Act— contd. 

33— Deposition of one person in one, 

proceeding, whether admissible in evidence to con^, 
tradict another person, 

ITnder section 33 of the Evidence Act, the de- 
position of a witness in a former proceeding is 
admissible as substantive evidence in a later 
proceeding if certain conditions prescribed by it, 
are found to exist; but it cannot be used even 
with the consent of parties merely for the pur- 
pose of contradicting the statement of another 
person in such proceeding. M Bobba Bhavamma 
r. Bobba Ramamma, 19 L. W. 205; (1924) M. W. N/ 
270; 34 M. L. T. 355; (1024) A. L R. (M.) 537 176 

88. 59 , 71 -Attesting execution, whether, 

includes attestation and admission of execu- 

tio7i. 

Section 69 of the Evidence Act applies only 
where no attesting witness can be found, but, 
where an attesting vritness is called and ex-, 
amined and denies execution of the document, the 
provisions of section 71 come into operation. 

The “execution” of a deed designates the 
whole operation including both the signature by, 
the executant and the attestation thereof by 
the subscribing witnesses. N Baliram v. Kamaua. 

330, 

S. 63 (3) —Secondary evidence — Will — 

Copy prepared by Sub- Registrar. 

A Will was submitted for registration, but as 
the Sub-Registrar had doubts ns to its execution 
he referred the matter to the District Registrar. 
Th^ latter required a copy of the Will to be 
submitted to limi. The Sub-Registrar prepared 
a copy of the Will and submitted it to the Re- 
gistrar The Will was not registered and in a 
suit relating to the Will the copy of tlie Will 
submitted by the Siib-Kogistra]* to the Registrar 
was s( ‘light to he proved as second arv evidence of 
the Will : 

Held, that the a>py was admissible under sec- 
tion ()3 (3) of the Evidence Act. N Baya v. Bhaurao 

865 

8. 65 (g) Abstract jrom register of 

mutation to prove custo^n, admissibility of. 

An ab.striict from mutation records showing the 
number of alienations of hind which have taken 
place in a particular tribe is admifsible in evi- 
dence under section 65* (gr) of the Evidence Act 
in order to prove that members of that tribe 
have unrestricted powers of alienation. L Hhkr 
Muhammad Khan i\ Dost Muhammad Khan 

451 

8, 73 —Hand-writing, comparison of — 

Opinion formed by Judge in absence of evidence', 
danger of. 

The practice of a Judge declaring whether a 
disjmtcd signature agrees with the other eigna- 
turos of u certain pcr.son without the assistance 
of any evidence but merely on his own inspec- 
tion cannot be apyu-oved. It is especially un- 
desirable that a Judge should take upon himself 
the task of counparmg signs ture.s in order to find 
out whether there has been a forgery in a case, 
where there is nothing to show prv the regord thati 
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the signature was alleged by any person to be a 
forgery. 

Evidence relating to dissimilarity of signatures 
is peculiarly fallacious, where the dissimilarity re- 
lied upon is not that of general character, but 
merely particular letters; for the slightest pecu- 
liarities of circumstance or )> 08 ition ns, for in- 
stance, the wTiter sitting Tip or reclining, or the 
paper being placed upon a harder or softer sub- 
stance, or on a place more or Ic^s iiKilined -nay, 
the materials, as pen, ink, etc., being different at 
different times -are amply sutficient to account 
for the letters being made varioii 3ly at tlie ditfei- 
ent times by the same individual. Independently, 
however, of anything of this soi-t few individuals 
write so uniformly that dis.similar formations 
of particular letters are grounds for conclud- 
ing them not to liave been made by tlie same 
person. C (Ilastaun v. Honatan Pal 668 

S. 92- A gr&einciit rahiced 1o writivg 

Oral e.vidcnce, whether udruh’sible. 

Where an agreomont is not required by law to be 
in writing or to be regijicired it is not ueccssary to 
prove the agreement by the production of a writ- 
ten document. 

AVhere, however, the terms of an agreement 
liave been reduced into writing, the WTiting 
alone is the evidence of the agieeraent and no 
oral, evidence can be adduced to prove the agree- 
ment. A 13 ISM i:\ATa Ojiia t , SiiKOPiuoAsn Ojha 

1043 

S. 92 - Mortgage-deed -Oral agreement 

varying rate of interest, whether can be proved - 
Curiiuct of parties, effect of. 

Evidence of a contemj)oraneoixs oral agreement 
between the parties to a mortgage-deed that com- 
pound interest should be mentioned in the deed 
but that simple interest only would be realised 
and compound interest would never be claimed, 
is not admissible by virtue of the provisions of 
section 1)2 of tlie Evidence Act. Nor would the 
fact that only simiilc interest was, as a matter of 
fact, realijftid entitle the mortgagor to a variation 
of the written contract. C Auul-l Aziz Mia r. 
Amanmal Batmua 742 

6, 92— Oral agreement varying terms of 

written contract when admissible — Agircmejit re- 
set off, whether can be proved. 

When, at the time of a written contract being 
entered into, it is orally agreed between the 
parties that the written agreement shall not be 
of any force or validity until some condition 
precedent has been performed, oral evidence of 
such agreement is admissible to show that the 
condition has not been performed and, conse- 
quentlj'', that the written agreement has not be- 
come binding. 

But when a promissory-note expressly provides 
that amount due therein is payable* on demand 
with, interest at a specilied rate, an oral agree- 
ment between the parties that the said amount 
was to be set oif against the amount due to 
the exocutaiit of the promissory-note on Some 
othidr account is not a condition precedent to the 
euferreement of liability under the xiromissory- 
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note and such agreement is not admissible in 
evidence. S Kam Singh v. Ibrahim 418 

g, lll—pardahnashin lady —Husband, 

position of -Good faith - Burden of proof. 

Wlierc a husband stands in a position of 
active conlidence to his wife and ho manages 
her properly the burden of ]U'oving good faith is 
on him. 

In the case of a mortgage purporting to lie exe- 
cuted by his pardahnashin wif(; it must bo 
proved nt't merely tlmt slie knew what she was 
doing or had done, hut also how her intention 
to act was produced, whether all that care and 
providence was placed around her as against 
those wdio advised her which from their situation 
and i elation with respect to her duty were liomid 
to exert on her behalf O Dvvarka Prarad v. Nasir 
Ahmru, 11 O. L. J. 2PJ 850 

8.115 -Estoppel Partition Co-sharcr, 

Iiormitliug another person to remain ret‘.orded 
as eo-sliaror and partieijiato in partition proceed- 
ings —Representation, bee U. 1*. IjAnd iwEV/.NuK 
Act, s. 2;i;nC 1035’ 

8. 11 5 Estoppel - -Proposition of law. 

A reprosen tat icui of a i)ropo8iiion of Jaw cannot 
eftect an estoppel unaer sciaion JJ5 of the Evidence 
Ael. N Jaueruwar v. Panocrano, 7 N. L. J. 82; 
a})24) A. I, li. (N.j 7;i 840 

— S, "WQ ~ Estoppel Mortgagor, whether can 

deny title to prope'i ty mor tgaged- Mortgagor aware 
of defect in mortgagor s tiUe, 

In a mortgage-suit, th(' mortgagor is estopped 
frran pleading that he had no title to the pro- 
pel ty mortgaged and the date of tin? mortgage. 

The i)lea of estop])el is not, however, available to 
the raongagec if lie is proved to liave been aware of 
the actual state of fa(?ta as regards the mortgagor’s 
title to the property. N Tclriuam v. I’ckaram- 

398 

- — s. 145. 

Emlcr section I I.*), Tilvidence Act, a witness may- 
be contradicted by previous inconsistent state- 
ments of himself, but not those of a third jiartv. 
M Bohiia liiLvvAMMA V. HoiUiA Kamamma, 19 L. Wj 
20r); (1924) M. W. N. 270; .‘U M. L. T. 355; (1924) A. 
1. K. (a1.) 537 176 

EX6CUtlon of decree— Adjustment of decree by 
Collector without sanction of Court — Adjust- 
ment, whether voidable or void - Application to 
Collector regarding adjustment not signed by 
all decrcc-holdors, validity of— Powers of Collec- 
tor to record adjustment. See Civil Prcceduhr 
Corn;, 0. XXXII. r. 7 29\ 

Admission by judgment-debtor, whether 

binding on auction-purchaser— Admission of 
prior mortgage by mortgagor in suit on subse- 
quent mortgage, effect of. See Evipjskcb Act, 
s. 21 338 

Arrest of judgment-debtor— Surety, extent 

of, liability of - Notice to surety, whot^er neces- 
sary. See Civil Prockdcrk Cot/E, s. 55 447 

Assignees, dispute b< tween — Question 

tried in form of suit— Appeal—Kevisiun. See 
CtviL PBOcBDUBn Code, s. 47 499 
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Execution of decree— contd. 

Auetim-sale— Bidder, whether can with- 
draw ofer—Bid, whether open for any length 
of time. 

A bidder at an auction-sale can withdraw his 
bid before it is knocked down. A bidder at an 
auction-sale must be presumed to make his offer 
on the condition that it would be accepted or 
rejected within the period during which such 
sales ordinarily last, and the offer cannot be 
treated as open beyond a reasonable period of 
time. C Tulaeam Bhutunia v. Puenendra Narain 
RaiDebVerma. 710 

Charged property, whether can he sold 

in execution— Right of legal representative to 
claim property in individual capacity in execution 
proceedings. 

A party to execution proceedings as a legal repre- 
sentative cannot have a claim in his individual 
capacity inquired into under the provisions of 
section 47, Civil Procedure Code, but must file 
a separate suit in respect thereof, for it is only 
as a thiVd party that such a claim can be pre- 
ferred by him. 8 Murad v. Dayaram 49 

Compromise decree — ^Matter extraneous 

tb suit — Execution as to such matter. See Civil 
Procedure Code, s. 47 31 7 

Compromise decree — ^Unlawful, whether 

enforceable. See Civil Procedure Code, 
0. XXm, B. 3 357 

Court, duty of— Decree against minor not 

represented in proceedings—Court, whether can 
refuse to execute. 

An Plxecuting Court has no jurisdiction to criti- 
cise or go behind the decree ; all that concerns 
it is the execution of it. If the decree should 
be annulled that is not the function of the Execut- 
ing Court. 

An Executing Court cannot refuse to execute a 
decree merely on the ground that it was passed 
against a minor who was not represented in the 
proceedings in which the decree was passed. L 
The Lahore Bank Ltd. r. G HULA M JiLANi, 5 L. 54; 
(1924j A. I. R. (L.; 448 4 60 

Decree-holder purchaser, whether party to 

suit— Possession, delivery of— Separate suit, 
whether lies. See Civil Procedure Code, s. 47 

930 

Dismissal for default— Restoration, appli- 
cation for —Review — Appeal, ivhether lies. See 
Civil Procedure Code, s. 151 816 

• - Dispossession, objection to - Collector, 

whether Court. See Limitation Act, s. 14 580 

Duty of Executing Court— Construction of 

decree. 

An Executing Court has only to interpret the 
decree under execution. It cannot go behind it or 
interpret it in a manner wholly repugnant to the 
tenor of the judgment on which it is based. H 
BANX.,;r. Narsoo 639 

Executing Court, whether can question cor- 
reetness of decree. 


Execution of deoree-^contd. 

An Executing Court has no power to enlarge, 
modify, or change a decree. N Qanpatrao v. Tulsa- 

BAi 853 

Executing Court, whether can question 

decree. 

It is not open to a Court executing a decree to go 
beyond the decree and to enquire whether the 
Court was entitled to pass that decree in view 
of what was actually alleged by the plaintiff in 
the plaint. Pat Muhammad Idris v. Lachman Das, 
(1924) Pat. 25; 5 P. L. T. 368; (1924) A. I R. (Pat.) 
504 303 

— ; Injunction restraining execution — Step-in- 

aid of execution -Limitation. See Limitation 
Act, 8. 15 478 

Judgment-debtor attaining majority— No* 

tice, fresh, whether necessary 1 2 

Judgment-debtor dead -Receiver, whether 

can be appointed. 

Execution of a decree, whether by appointment 
of a revenue or otherwise, cannot proceed against 
a judgment-debtor who is dead and whose represen- 
tatives are not on the record. N Ramswarup v, 
Rauh unan dan 1031 

^ Judgment-debtor, whether can raise plea 

of being agriculturist- -Court, duty of. See Rule 
OF Court' op Judicial Commissioner, Sind, 
rule 28 583 

; — Limitation applicable— Dismissal of appli- 
cation- Oontiimatioii— Step-in-aid of application 
—Limitation, commencement of. See Limitation 
Act, Sch. 1, Art. 182 (5) 76 6 

Mortgage-decree - Sale- Order in which 

properties to be sold, settlement of— Court, duty 
of —Equities of parties, disregard of -Irregulari- 
ty. See Civil Procedure Code, 0. XXI, r. 90 

609 

— ^ Objectitm by defendant absolved from 

liability -Procedure. See Civil Procedure Code, 
s. 47 225 

Objections to execution, etc., which Court to 

decide. 

Under the scheme of the Civil Procedure Code 
the (’oiirt transmitting a decree is not the Court 
to decide objections on the part of the judgment- 
debtor that the decree is incapable of execution or 
that execution is barred by limitation. 

Such objection should be taken before, and be 
heard and determined by, the Court to which the 
decree is transmitted as the Court of execution. 
Orders of transmission are treated as gttOflt-admi- 
nistrative orders and, on the original side, are made 
by the Registrar who is vested with jurisdiotion 
to decide such objections. C Narain Dass Dutt v 
Banku Behary Chattopadhya 100 ^* 

Partition decree — Recovery of land in 

excess of share - -Restoration, See Civil Proce - 
dure Code, s. 47 1039 

— Sale — ^Auction-purchaser, right of, to 

refund of purchase-money — Suit to recover pur- 
chase-money, whether maintainable. See Civil 
PgOOEOyRB OODB^ O. XXl^ B. 91 $17 
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Sale proclaiDation, publicatioa of, less 

than thirty days before sale —Irregularity, sub- 
stantial injury, proof of. See Civil Peooedurk 
Code, 0. XXI, r. 68 746 

Sale proclamation, setting of—Notice to 

judgment-debtor — Notice affixed to door of house, 
whether sufficient service— Failure to attend — 
Objection to valuation, whether can be urged. 
See Civil Peooedurr Code, O. XXI, r. 66 727 

Sale— Property sold only portion of pro- 
perty proclaimed for sale— Irregularity. See 
Civil Procedure Code, O. XXI, r. 90 315 

>. — Sale — Purchaser^ whether takes subject to 

equities against judgment-debtor. 

A purchaser at a sale in execution of a decree 
purchases the property subject to all the equities 
against the judgment-debtor and <*aniiot take up 
the position of a bona fide purchaser for value with- 
out notice. C Glabtaun v. Sonatan Pal 668 

— Step-in-aid. Sec Limitation Act, Sch. 1, 

Art. 182 (5), (6j 241 

Step-in-aid —Affidavit as to incumbrances, 

whether application to take step-in-aid of execu- 
tion. See Limitation Act, Sch. I, Art. 182 (5) 

631 

Step-in-aid — Application for sanctioning 

and recording adjustment^ whether ^'step-in-aid 
of execution."' 

An application for sanctioning and recording an 
adjustment made by the judgment-debtor and 
decree-holders is an application to the Court to 
take a step-in-aid of execution of a subsisting 
decree. N Perabi v. Bhawani Prasad 291 

Family arrangement, acted upon— Registra- 
tion. 

A Court of Equity will uphold a family arrange- 
ment which has been acted upon, even where legal 
forms have not been strictly complied with. N 
Bakaram V . Narayan 58 

Fraud — Burden of proof— ‘Findings based on 
conjectures — Facts twisted to suit law. 

The law presumes good faith in every transac- 
tion, and fraud and collusion are exceptions. The 
burden, therefore, of proving invalidating circum- 
stances such as these lies on the party who affirms 
them. 

Conjectures do not supply the place of evidence 
and, in the absence of evidence, a Court cannot 
base its decision on mere conjectures. 

Every man must be presumed to have known the 
law and to have acted for his benefit. 

The province of a Judge is first to find facts and 
then to apply the law to those facts and not to 
twist the facts to suit the law. N Tulsiram v. 
Tukaram 398 

Duty of Court. See Civil Pbocbduee 

Code, bs. 151, 152 96 

Failure to certify the satisfaction of a 

decree^ whether amounts to fraud. j8ee Civil 
P aooBDUEB Code, s. 47 7 76 

Oanerat Clauiiea Act (X of 18d7L a. 3 (125). 

flee Tiunbvbb of Pbopbett Act, 1882, a. 3 243 


Government of India Act (5 A 6, Oeo. V, 

C. 61), 07 — Application by stranger to ex- 

punge passages in judgment of lower Court — 
•Jurisdiction of High Court. 

The High Couit has no power under section 107 
of the Government of India Act to order the ex- 
punging of passages in the judgment of a subordi- 
nate Court at the instance of a person not a party 
to the suit. 

The High Court in this case refused to grant a 
petition to expunge certain paragraphs in the 
judgment of a subordinate Court on the ground 
that they contained language misrepresenting the 
conduct’ of a Vakil and damaging to him. M 
Dandayudapani Iyer v. Balaji Rao 6 

8, 107-'i?ii3f/i Court, power of superin- 
tendence of, scope of. 

The power of superintendence vested in the High 
Court under section 107 of the Government of 
India Act, was not intended to authorise the Court 
in the exercise of the authority so given, to interfere 
with and set right the orders of a subordinate 
Court on the ground that such orders have proceed- 
ed on an error of law or an error of fact. A Rao 
Adya Saran 8ingh r. Jagannath, 22 A. L. J, 235; 46 
A. 323 391 

Guardian and ward--De6i incurredby guardian 
for purchasing lands for minor— Binding char- 
acter of debt- - CredUo7‘'8 rights — Necessity. 

The guardian of a minor has no right to involve 
the ward 8 estate in debt for the purpose of pur- 
chasing lands to be added to his estate and a debt 
incurred for such a purchase is not binding on the 
minor’s estate or the heirs of the minor. All that 
the creditor is entitled to is to have a decree 
against the lands actually purchased with the 
money advanced by him. M Jeladi Burkayya v, 
PoNDURi Ramayya, 19 L. W. 67; 47 M. 449; 46 M. L. 
J. 49; (1924) M. W. N. 42: (1924) A. I. R. (M.) 472 

90 

Guardians and Wards Act (VIII of 1890), ss« 

22, 39, 47, 48 — Civil Procedure Code (Act V 
of 1908), 8. J 15— Guardian, removal of — Special 
allowance, grant of — Jurisdiction— Appeal- 
Revision, 

A right of appeal must always be founded upon 
an express rule to that effect or a rule by unavoid- 
able implication. 

The words “ removing a guardian ’’ in clause (g) 
of section 47 of the Guardians and Wards Act are 
not descriptive of the section but of the order 
against which appeal is provided for. Therefore, 
the only appeal permissible with reference to an 
order under section 39 of the Guardians and Wards 
Act is one against an order removing a guardian 
under that section. 

Section 48 of the Guardians and Wards Act 
attaches finality to orders made under the Act ex- 
cept when they can bo challenged either by way of 
an appeal under section 47 of the Act or by way of 
an application for revision under section 115 of the 
Code of Civil Procedure. 

Under section 22 of the Guardians and Wards 
Act a District Judge has jurisdiction to grant an 
allowance to the guardian* 

An order made by a District Judge granting S 
i^oial alloi^aiioe to a guardian on his removal loir 
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flervioos rendered to the estate is not open to appeal 
or revision. 0 fcSoRAJ Narayant Singh v. Bishambar 
iCATH Bhan 138 

8. ZO—Transfer of minor's property — 

Sanction not complied with, effect of. 

It' is the duty of a ]>ersoa who intends to^ take a 
transfer of a minor’s property from his certificated 
guardian to see that the conditions laid down in 
the sanction granted by the District Judge for 
the traisfer of the property are duly complied 
with. If the conditions are not complied with, the 
transfer will not be binding on the minor or on 
persons claiming tliroiigh him. A 8iii Tiiakhr 
kiSHORi lUMAN-ri Mahauaj V. Pandit Duley Kam, 22 
A. L. J. 155 226 

Hindu Law- -Breac/i of promise of marriage- - 
Damages, whether can be recovered. 

Under the Mitakshara Law, a Hindu father is 
justified in breaking oil a contract of marriage 
for his daughter if a more Huilable suitor is 
found; but in that event he is ])ound to pay 
damages to iho other party to the contracl who 
will be entitled to recover money acjtually thrown 
away as also damages to his cTcdit and reputation 
Hv reason of the refusal. M Kunj)Ahwami Naum; 
r Kanniah Natdti, J, 360; (1921) iVl. W. 

N 373; 20L. W. 00 573 

^ deflintion and applicability of -Danc- 
ing girls and prostitutes, whether recognised- 
Law anpUcable — Mitakshara Succtssion’~J)an- 
ghter- Un chastity, whether ground for exclusion 
— Joint family- Conversion of ^ one member — 
Separat ion —Premmpii on— Re-un i o n — Bu rden of 
proof —Ca^te Disabilities Removal Act {XXI of 
1860), effect of. . 

The Hindu Law, as now understood, is the 
law of the Hmtis and Smritics including the. 
recjognised customs as administered and interpreted 
in the light of judicial decisions, and this law 
is applicable to all persons in India who have 
not adopted some other personal laws of their 
own. 

The Hindu Law applies not only to the Aryan 
settlers in India and such aboriginal races as 
have been completely absorbed in the Aryan 
community, but also to the descendants of the 
original tribes “who more or less avoided complete 
conversion to the Brahminical religion. 

The class of dancing girls and prostitutes have 
been recognised as a cjaste among the Hindus, like 
the four castes, either as a separate fifth caste or 
as included in the residuary caste of Hudras. 
They and their parents, the Naiks, are, therefore, 
governed in matters of succession by the rules 
laid . down in the Mitakshara. 

Under the Mitakshara Law an unchaste or 
immoral daughter is not excluded from succession. 
By the Caste Disabilities Kemoval Act the 
Legislature has virtually set aside the provisions 
of the Hindu Law which penalise the renimciation 
of a religion or exclusion from caste. 

Therefore, a convert from Hinduism or an 
outoaste retains his right of inheritance under 
the Hindu Law whether the right accrues before or 
aiter his conversion to another religion or exclusion 
trosn oasts, When ons member of a joint Hindu 
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family is converted to Islam, there is a disruption 
of the oitirc joint family, and all the memters 
must be deemed to lie separate unless their 
re-union is established the omis of which lies 
upon the person who asserts it. It depends upon 
the circumstances of each case, however, what 
amount of evidence is required to discharge this 
onus. Pat Ham Pargash Singh r. Dhan Bibi, 
(1924) Pat. b5; 5 P. L. T. 203; 3 Fat. 152; (1924) 
A. IK. (Pat.) 420 749 

Adoption. 

la cases where status by adoption has to be 
estabJished, evidence of repute and rec^ognition 
by the community is admissible to prove that 
Htutus. N RaMXATH V. yUKALSI 185 

Adopted son, whether divested 

of property inherited from natural father- Only 
son of deceased father, whether can be adopted, 
^riic rnl<‘. of Hindu Law ficcording lo which an 
adopted son is fh'privcd of the right of succession 
in liis natural himily docs not iqiply where 
succession to the natural fath(!i*\s estate precedes 
the adoption. 

D/)?tcr -The adoption of a married orphan who 
is the only son his natural father is not valid 
iKtcording to Hindu Law L Ohhanga v. *Iai Lal, 
0 L. L. J. 174; (1924) A. 1 H. (L.) 4«0 161 

— Daughter s son - Maharashtra 

Brahmins of Nagpur. 

Among the Maharashtra Brahmin community of 
Kag3)ur, the proiii])ition of the Hindu Law against 
the adoption of a daughter s son or of a sister’s 
son has been abolished by custom. N Jaobshwar 
V. Paxdurang, 7 K. L. J. 82; (1924) A. I. R. (N.) 
73 840 

hy adopted son for posses-- 

sion of property — Limitation Act {IX of 1908)^ 
Sch. I, Art. 1 18 Partition hetioecn co-widows, 
whether binding on adopted son, 

A suit by a person alleged lo be the adopted 
son of another for the possession of the estate 
belonging to the latter after his death where the 
relief sought is possession, and the validity or 
factum of adoption is incidentally in issue, is not 
governed by Art. 118 of Sch. I to the Limitation 
Act. 

A partition between co-widows of the husband’s 
estate before the adoption is not binding on the 
adopted son wlio divests both of them of the 
estate as all co- widows must in law be treated 
as one person. N Annapurnabai v. Ruprao 284 

^'Suit by reversioner to contest 

adoption— Burden of proof. 

In a suit by a Hindu reversioner for a declara- 
tion that the defendant was not validly adopted 
by the last male holder of the property, the burden 
of proving the factum and validity of the adoption 
lies on the defendant. N Laxman v. Bhulabai 

862 

by widow — Mortgage before 

adoption, whether binding on adopted son. 
See Mortgage suit 330 

Alienation— J9ene.1?t of faniily---^Test^ 
Deb/t murU on family property, whathap 



GEiNBRAL 


1105 


fol 78] 


Hindu Law— contd. 

antecedent— Mortgage by father— Sons not born, 
whether can contest. , 

The right way of judging in ordinary cases 
whether a loan on a mortgage of family property 
for purchasing an estate constitute a benelit to 
the fiimily is not by looking at the ultimate result 
of the purchase many years after but to determine 
the question of benelit with reference to the time 
of purchase. 

A debt incurred on the security of the family 
property is not “an antecedent debt." 

Sons and grandsons not born at the date of a 
mortgage take by their birth an interest in the 
family property suliject to the mortgagee's rights, 
in respect of the fathei‘’H share as they existed at 
the date of the mortgage and they are not entitled 
to object to the alienfitioii of such shares. N 
Rakhmabai V. ViTHUS 384 

BerSiT —Maffuhha nr Mitakshara ''Mitak- 

shara read with Mayukha" and other similar 
expressiom, mcanmg of. 

In Berar Mayukha picdominates where it dillors 
from Mitakshara. 

In the rulings of Nagpur Judicial CommiHsioner's 
Court where expre.ssious such as “Mitakshara read 
with Mayukha," or “Mitakshara as interpreted in 
the Bombay Presidency," or “Mitaksham as 
interpreted ia Western India," are used, what is 
meant is that, where the Mitakshara and the 
Mayukha diUcr, the Mayukha is to predominate. 
N 8HRIRAM V. Rajaram, PJ N. L. R. 193; (1934) 
A. 1. R. (N.) 83 367 

— - Ou^totn— ’Adoption --Daughters son - 

Bhitwaria Brahmins of village Bcri, Uohtak 
District. 

In accordance with strict Hindu Law a man 
cannot adopt his daughter’s son although in 
ancient time such adoptions were recognised. 

The present view, however, more especially in 
the Punjab, is veering round to an acceptance of 
the adoption of the daughter’s son although the 
theory exists that to qualify for adoption a man 
must be the son of a woman whom the adoptive 
father could have married. 

A valid custom exists among Bhitwaria Brah- 
mins of the Beri village of the Rohtak District 
allowing the adoption of a daughter’s son. 

In that part of the Punjab which adjoins the 
United Provinces the nomination of an heir on 
lines resembling the Krittima Hindu adoption is 
unknown, that is to say, even amongst people 
governed by agricultural custom the adoption 
that takes place is the full Hindu adoption by 
which a man is transplanted from his natural 
family, to his new family, and is entirely cut off 
from his past. L Kirpa v. Rabi Datt, (1924) A. I. 
R, (L.) 457; 6 L. L. J. 35; 5 L. 134 74 

— — DaUjghter, estate held by—Incopie—RenU 
decree obtained by daughter, whether vests in 
reversioners after her death. 

Under the Hindu Law the income of a limited 
estate held by a widow or a daughter is at the 
lisposal of the limited owner» but if the limited 
^wner has made m attempt to dispoae of mck 


Hindu Law— contd. 

income during her lifetime such income must 
follow the estate from which it arose. 

A rent-decree obtained by a Hindu daughter 
and undisposed of by her during- her lifetime 
vests on her-deuth in the reversioners of her 
father. Pat Biieonandan Prasad r. Damodar 
Prasad 306 

Gift— Acccpiaacc by donee, what amounts 

to. 

Under the Hindu Law express acceptance by 
the donee is necessary for the completion of a 
gift. 

Even if it is assumed that, under the Hindu 
Law, accoj>tance of a gift by the doneci may bo 
presumed until his dissent is signified, still upon 
the whole case the Court must be satisfied that 
there was acce))tance by the donee, before it can 
give effect to a deed of gift upon which a party 
to the suit may rely. 

Acc-eptance of a deed of gift is prinia facie 
evidence of the acceptance of the gift, but the 
whole conduct of the donee in connection with 
the aceejfianc(‘ must ))c carefully semlinised for 
the jmrpose of determining the ciuestion whether 
there was in fact an accc'ptanee of tlie gift. 

Acc-cptance of a gift need not bo made at ono<*, 
but it must he made during the lifetime of the 
donor and while he is still capable of giving. 

Whenever a ijuestion of acceptance is raised, 
there are two points wliicii ought to bo very 
cnrefully considered by the Court ; first, whether 
the donee is in possession of the deed of gift, and, 
secondly, whethei* he is in possession of the gifted 
properties. Pat Jamuna Prasad Hingh v. Bheorati 
Kubr 469 

Widow, power of, to make gift for 

spiritual benefit of herself. 

A gift by a Hindu widow of a moderate portion 
of her deceased husband’s estate can only be 
valid if it is expressly made for the spiritual 
welfare of the deceased. A gift, however, pious 
or meritorious, cannot be enforced against the 
reversioners unless it is proved to be made with 
that object, and unless that purpose is deemed by 
the Hindu religion to be fulfilled by the character 
of the gift in question. 

A one-fourth share of an estate cannot be 
described as a “moderate" or “small" share of 
the estate within the meaning of the above rule. 
LMunshi Lalv. BiiivDbvl 4 L. 336; 5 L. L. J. 
496; ri924) A. I. R. (L.) 137 2 66 

QondS — Rajgonds — Succ^sion — Joint 

family. 

It is open to a Gond to prove that his family, or 
any general body of Gonds in which he is 
included, has adopted all the principles of Hindu 
Law, and that they are bound by those princi- 
ples. 

Gonds are Rajgonds who are governed by 
Hindu Law. Therefore, the incidents of a joint 
family apply to Gonds, and a son among them 
takes interest by birth. N Bamkatu v. ockalsi 

188 

— — QLl8rdl8nship— ' whether legal 

guardian of person and property of son . ' 
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Under Hindu Law, after the father the mother 
is the natural and legal guardian of her minor 
son's person and property, in a family where the 
minor is the sole owner of the property and 
there are no other undivided co-parceners entitled 
to a share therein. N Oanpat Sambaji v. Mahadeo 

946 


Ja)n6 — Widow, whether has absolute 

power over property inherited from husband — 
Custom, proof of —Judicial decisions, value of. 

Jains are Hindu dissenters and when their 
customs are set up they must be proved like 
other customs varying the ordinary law, and, 
when so proved, effect must be given to them. 

When a custom or usage, whether in regard to 
a tenure or a contract or a family right, is 
repeatedly brought to the notice of the Courts of 
a country, the Courts may hold that custom or 
usage to be introduced into the law without the 
necessity of proof in each individual case. 

Judicial decisions recognizing the existence of a 
disputed custom amongst the »)ams of one place 
are very relevant as evidence of the existence of 
the same custom amongst the Jains of another 
place. 

A Jain widow has absolute power of disposal 
over property inherited from her husband which 
was his nou-ancestral property. N Sano v. I^jran 
Singh 461 


Joint Alienation— Concurrenee 

of members in charge of property --Necessity ~ 
Presumption. 

The concurrence of all the adult members of a 
joint Hindu family in an alienation raises a 
presumption of leg’al necessity, and the presumption 
would apply equally where one of the members 
is working away from home and an alienation is 
effected by all the remaining members who are 
in charge of the property and is challenged by 
the former. A Bhaowan Das v. Allan Khan 

649 


- — Alienation by father— -After J)om 

son, whether can challenge alienation,— Suit by 
one of several sons — Alienation for illegal 
purpose— ijd pari delicto potior est conditio 
possidentis, applicability of* 

A Hindu son cannot object to an alienation 
validly made by his father before he was bom or 
at least conceived. This principle, however, does 
not apply to the case of an invalid alienation as 
an after-bom son has a right to a share in such 
property on account of the property being joint 
family property at the date of his birth, not 
having been validly transferred. 

Where a Hindu father mortgages property of 
which he is sole owner, the transaction cannot be 
attacked by his sons on the ground that the 
mortgage-debt was incurred for immoral pur- 
poses. 

Where a Hindu father improperly alienates 
family property, any one of his sons can recover 
net only ms share in, but the whole of the 
projperty, to be held for the benefit of the joint 


Where the owner of a property transfers it to 
another for an illegal purpose and such purpose 
is not carried into execution, neither the vendor 
nor his heirs can succeed in a suit to eject the 
vendee in possession without proving that the 
purpose never got beyond the stage of intention. 
In such a case the burden of proof lies on the 
plaintiff and the maxim in pari delicto potior est 
conditio possidenti applies. N Man Singh v, 
Karan Singh 260 

Joint family— A Ziewat ion by father — 

Antecedent debt —Immoral or illegal debt — Burden 
of proof -Alienation, whether can be enforced 
against alienor's share. 

It is only where joint family property has passed 
out of the family under an alienation in lieu of 
an antecedent debt incurred by the father or in 
execution of a creditor's remedies for such debt 
that it lies on the sons to prove that the debt was 
illegal or immoral. 

An alienation of joint family property by the 
father which is otherwise invalid cannot be enforced 
against the father’s share in the joint family 
property in those Provinces in which the right of 
a co-sharer to dispose of his own share in joint 
family property is not recognised. A Muneshar 
Lalv. a mar Nath 626 

Alienation by father — Antecedent 

debt — Necessity --Mortgage — Damdupat, rule of, 
applicability of --Interest pendente lite, whether 
can be allowed— Civil Procedure Code {Act V of 
1908), s. SJf, applicability of. 

A Hindu father who is manager of the joint 
family is competent to mortgage the family 
property for payment of antecedent debts or raise 
money for legal necessity on the security of the 
larger interest including the shares of his sons. 

Where the rule of Damdupat recognised in 
Hindu Law is in force, it applies to simple money 
debts as also to mortgage-debts. The consequence 
of this is that in case of a mortgage as soon as 
the maximum limit of interest is reached the con- 
tractual obligation comes to an end, and this may 
take place before the date of suit. In such a case 
the rule of Damdupat intervenes and precludes 
the Court from allowing the uniform contractual 
rate of interest down to the date fixed for redemp- 
tion. The matter ceases to be any longer within 
the realm of contract and passes into the domain 
of judgment as soon as the suit is instituted, and 
it is here that the discretion which section 34 of 
the Civil Procedure Code vests in Courts to decree 
interest pendente lite comes into play. N Motilal 
Hamlalv. Rbni 711 

Alienation by father — Antecedent 

debt, what is— Barred debt, whether can he 
antecedent — Debt incurred on security of family 
property, whether antecedent 
Antecedent debt means merely a debt which is 
antecedent in fact as well as in time, that is to 
say, a debt truly independent of and not part of 
the transaction impeached. 

Per Lindsay, J. — If a Hindu father in his life* 
time chooses to discharge an antecedent debt by 
m alienation of family property although tbg 
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recovery of that debt would have been impossible 
under the Law of Limitation at the time the fath^ 
discharges it, his sons must be held to be bound 
by the father's transaction. 

Per Sulainan, J,— When a debt becomes time- 
barred it ceases to be a legal debt, and though 
the Hindu Law does not recognise the principle 
of limitation, there is no ground for holding that 
the sons of a Hindu debtor cannot take advantage 
of .the Statute of Limitation which makes such a 
debt unenforceable. 

The basis of the liability of Hindu sons in 
respect of debts incurred by the father is threefold. 
That liability may either be based on the ' existence 
of a legal necessity or on the ground of the 
personal obligation of the sons to pay their father’s 
debts or on the ground of the transfer being in 
lieu of an antecedent debt; and each of these is 
a distinct and separate basis. Tho liability on 
the basis of antecedency of the debt is not 
affected by the question whether the father who 
contracted the debt is dead or alive. 

A debt does not cease to be an 'antecedent 
debt merely because it is secured on the family 
property ; and a mortgage debt can be an 
antecedent-debt just as much as a simple money- 
debt can be. 

Although, therefore, a debt which has becomfi 
absolutely barred by time and the liability to pay 
which has not been undertaken in a previous 
writing, cannot be deemed to be a good antecedent 
so as to validate a conveyance by the father in 
lieu of it, yet where a mortgage-debt as such has 
not become ‘time*'barred but only the personal 
remedy against the father is barred, it can still 
be a good antecedent-debt so as to justify an 
alienation in lieu of it. A Gauri Shankbr Singh 
r. Shbo Nanpan Misra, 22 A. L. J. 369; 46 A. 
384 911 


Joint family — Aliemtion hy ^father — 

^ Enquiry by alieme— Application of money — 
Antccedem^dcbt— Carelessness and extravagance, 
C;#cct of. 

Where a mortgagee from the manager of a joint 
Hindu family is reasonably satisfied after sufficient 
enquiry that the money he is going to advance 
is required for the benefit of the joint family, he 
is not bound to see that it is applied for the 
purpose for which it is advanced and is not 
diverted to other purposes. 

Where an antecedent-debt incurred by‘a Hindu 
father is not shown to have been in any way 
immoral, the mere fact that it arose out of 
extravagance br carelessness will not make it any 
the less binding on the sons. 

An estate is equally in need of money for its 
preservation, whether the need arises from a 
lack of proper management in the past or in 
spite of it, N Bansiphar y. JPanduraxg 431 

' ' - A lienation by father-^lsecessity, 

absence of — Son, wfvether-can. sue to recover .pro- 
per ty -^Antecedent-debt, 

The circumstances under which it is necessary 


for a Hindu son suiq^ to recover family pipperty 
to ^ow that a debt mcuiTed by the father was 
illegal or immoral are two; the first is, whore 
property hnsi passed oiM. of the lamUy undcir a 


conveyance executed by the father in consideration 
of an antecedent-debt or in order to raise money 
to payoff such debt, and the second is, where 
property has been sold in execution of a decree 
for the father’s debt. Where, however, an alienation 
of family property is effected by the father for a 
cash consideration for which there is no family 
necessity, a son can recover the property without 
proof of the fact that the debt was an immoral or 
illegal one. A Baldeo v, Beagwan Misir 595 

Joint family— AiienafioU by father — 

Necessity, proof of — Delay in suing, effect of — 
Antecedent-debt contracted on security of ancestral 
property, validity of. 

Where a plaintiff challenges an alienation after 
the expiry of a long time, his conduct in in* 
stituting the suit after a long delay is an impor- 
tant factor in determining the nature of thf*. 
transaction and in finding out whether the 
alienation was or was not for necessity. 

Where an alienation is effected 
antecedent-debt, it is not the duty b£ the alienee to 
make an enquiry into the nature and necessity 
thereof. 

An independent debt, which is neither illegal 
nor immoral, contracted by a Hindu father on 
the security of joint family estate, is an antece- 
dent-debt. 

A Hindu father has power to alienate the joint 
family property for an antecedent-debt where 
such antecedent-debt has been contracted on the 
security of the family property. L Daljit Sikgh 
V. Hari Chand, (1923) A. I. K. (L.) 669 11 

ntecedent-debt — Alienation by 

father, whether binding on sons— Alienation by 
member to pay off father's debt — Co-parcener, 
whether bound. 

The sons of a Hindu are bound to the extent of 
their interest in tlie joint family property by 
their father's action in aliehating the same in 
order to pay off antecedent-debts incurred by 
himself. 

A member of a joint Hindu family is justified 
in alienating his share in the family property in 
order to pay off an antecedent-debt incurred by 
his father, but he has no power to alienate the 
share of his minor brotlierrfor the same purpose. A 
Axantoo Kalwar V. Ram Prasad Tiwari, 22 A, L. 
182; 46 A. 295 61 9 

^ Managing member, rights and 

duties uf~’Mi$approprioMon, what constitutes-*^- 
Partition — Eight of rcsideme, luzture of. 

Under the Hindu Law. a managing member is 
not bound to give a general account of his dealings 
and in the absence of fraud or misappropriation, 
he cannot be called upon to justify his ^st 
transactions. He is nut bound to keep general 
accounts and co-parceners cannot complain if he, 
in his discretion, favours- in his expenditure one 
of the co-parceners at t'ke ^penss of the other. 

in this matter there is no difference b’etv^en 
the position of an infant co-parcener and another. 
Capital moniafa pioved to have come into the 
fiends of a manager must ^be considered as 
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iivaiijiblf for ])artitioii in tJir abyencc of cvideiico 
showing what has happened to them. 

In thift (^oimoetion, misappropriation by a 
manager means nothing more than the exiw‘n- 
(lituro by him of the. money on otlun* than 
justifiable family expenses. 

But when assets are trac(‘.d into the hands of 
the managing member, he is bound to account for 
them on partition whether the co*})arconers are 
minors or majors. It is not enough for him to say 
that he has no longer got these assets. 

The right of members of a joint family to 
residence in a j:)articular house is not a right 
in rem. It is tnie that while it is being used as 
a ffimily house, they have a right to reside 
there. But on partition, it is clearly a matter for 
the Tribunal arranging the partition to say 
whether it is in the general interest of the co- 
parceners that residence should be given in a 
j)articular house or not. 

Quaere Whether members of a joint family 
have a right on i)artition to any i)articular 
separate room in a family house. M The Officul 
Assignee of Madras r. Rajabadhar Pillai, 16 M. 
L. J. 145; (1924) M. W. N. 192; (1924) A. 1. U. (M.) 
458; 19 L. W. 597; 31 M. L. T. 341 536 

— - Joint family- MorUjaae by nanatjer- 
Interest- -Necessity- Burden of proof. 

It is inemnbent on those who supiiorfc a mort- 
gage made by the manager of a joint Hindu family 
to show not only that there was necessity to 
borrow, but that it was not unreasonable to borrow 
at the rate and upon the terms contained in the 
mortgage-deed, and if this is not shown, that rate 
and Uiose terms cannot stand. O Bakh'iawau Singh 
V. Bakhtawar Singh . 232 

Mortgayc^suit against father and 

eons — Compromise- Son's shares liable to sale 
under decree — Specification of shares— Decree- 
holder ^ right of ^ to sell shares of sons, 
in a mortgage-suit against^a Hindu father and 
his sons a compromise was arrived at between the 
plaintifi and the sons, whereby it was agreed that 
the Other's name should be struck out and that 
if the sons failed to pay the decretal amount the 
plaintifi would bo entitled to soil their shares in 
the pmperty: 

Jilcid, that this amounted to an agreement on 
the part of the sons to put their shares at the 
disposal of the decree-holder and operated as a 
specification of their shares, and that the decree- 
holder “was, therefore, entitled under the com- 
promise decree, to sell the shares of the sons in 
the property as they stood on the date of the 
compi'omise. Psit Badri Narain Singh r. Dwakka 
Prasad, (1924) Pat 65; (1924) A. L R. (Pat.) 353; 5 
P. L. T. 565 6 30 

Parlition — Joint prnpcrty’^Bvr- 

den of proof Separation in food, effect o/— 
Mutual dealings — Prcsumplion. 

The question whether the members of a Hindu 
family are joint or separate is ultimately ii ques- 
tion of fact to bo determined on the evidence 
produced before the Ooui*t, but where a nucleus 
of tbf isiti*!. 

vnuf u oa the aeeerie th»t there 'vrae ft 
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Hrj)anition to that tbc sojtaration did hi 

fact take platte. dosser of (X)inincn8ality is one of 
the matters to bo taken into consideration by the 
( Jourt in arriving at a finding as to whether there 
has been separation or not, but it is not by any 
means (conclusive. 

Where. Ihcnt have been dealings betw'eon the 
parties themselves, that, circuinstaiioes may be 
taken as very strong evidence in favour of the 
view that there has been a j)artition. Pat 
HaRNAUAVAN ]*AN1)E V. SURESH PANDE 472 

— Joint family- Partition Separation of 

some inemhers, effect of- Division inter se — Two 
co-parceners joining in partition anit, effect of — 
Guardian of minor eo-parcenersy whether can ef- 
fect severance inter se. 

Where a partition lakes placAj under a decree 
of Court, the effect of the decree on the re- 
maining co-parccners must be determined by the 
terms of the decree or by the sciope of the 
suit. 

The mere fact that two co-parceners combine 
to ask for a partition does not indicate an intention 
on their part to become divided inter se. 

A guardian of two undivided minors has no ix)wer 
to divide their status so as to make them lose their 
rights of survivorship inter se. 

Where two minor brothers by their next friend 
sued their father for partition of their 2-3rd8 share 
in the family property and the decree gave them an 
undivided 2-3rdB share : 

Heldy that the plaintiffs remained undivided inter 
sc and on the death of one his interest survived to 
the other. M Skngoda Goundan v. Muthu Goundan, 

46 M. L. J. 401; 19 L. AV. 533; (1924) M. W. N. 376; 

47 M. 567 9 27 

Partition— Transactions between 

members— Presumption— Possession y suit for — 
Document execiited by third person— Cancellation^ 
whether necessai^\ 

Separate transactions by members of a joint 
family do not by themselves establish separation, 
but mutual transactions between two members 
of a family furnish very strong evidence of 
the fact that there was a separation between the 
parties. 

A person who is entitled to possession of property 
is not bound to set aside a tfoenment which may 
have been executed by somebody else in order to 
defeat his title. Pat Jay Narain Pandey v. 
Kishcn Durr Misra, 3 Pat. 575; 5. P. L. T. 581 705 

Partitioiiy whether must be cqual-^ 

Arbitration — Reference made by father— Award, 
whether binding on minor sons. 

There is no absolute rule of Hindu Law that li 
partition must be equal, although, generally 
speaking, it is so. A member of a joint Hindu 
family may of his o^vn free will Accept as his 
share’ as small a portion of the joint property 
as seems good to him and renounce all claims to the 
rest. 

A father in a joint Hindu fanub" as manager 
fully represents the family, and., in the absenoA of 
fraud or collusion, bis acts are binding on the 
Other members of the 6unily, it is competent. 
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to Jiiin to refer to arbitration ilie partition of 
the joint familj^ property, and an award made 
on such a reference, if valid in other respects, 
will be binding on the sons, whether adults or 
minors. N Sawai Sikgai Balchand i\ Sawai Singai 
Laohman Prasad 1045 

Joint fBWily—Pufrkase^ made In names 

of members — Presumption — Purchase made hij 
stranger. 

Where there is a nucleus or joint family pro- 
perty and purchases are thereafter made in the 
names of different members of the family, then, 
in the absence of evidence to show that the 
purchases are made by the members out of their 
separate funds, they must be treated as a joint 
family property. 

A purchase made in the name of a stranger, how- 
ever, is prima facie a purchase made by him for his 
own use. 

Under the Hindu Law the actual installation 
of idols or the construction of ti temple is not 
absolutely necessary for validating a deed of wakf 
made for such a purpose. A 8arab Sukh Das v. 
Ram Prasad, 46 A. 130; (1924) A. 1. R, (A.) 357 

1018 

Separation’— Notice of separation 

to co-parceners^ whether essential — Gains made by 
performance of religious service^ if can he 
partitioned — Civil Procedure Code (Act V of lOtfSjt 
s. 9 — Gains made by helping religious ceremonies — 
Suit of civil nature. 

Separation is an act of individual volition and does 
not depend for its effect on the consent or agreement 
of the other co-parceners. 

For the severance of interest, notice to other co- 
parceners of the intention to separate unequivocally 
expressed is not a condition precedent. 

The gains made by helping clients in the per- 
formance of religious ceremonies connected with the 
river such as bathing, offering flowers, etc., at 
chaukis are projierty in law-, and a suit for a 
share in the business resulting in such gains is 
maintainable as a claim qf a civil nature within 
the meaning of section 9 of the Code of Civil Proce- 
dure. O Raohhpali V. Chandessardi, 10 0. L. J. 
595; (1024) A. 1. R. (0.) 252; 27 O. C. 114 266 

Separation of one co-parcener— 

Presimpiion— Re-union— Burden of proof. 

Where the se{mration of one co-parconc*r in a 
joint Hindu family is proved, there is no pre- 
sumption either way with regard to the remain- 
ing co-parconers, and an agreement between any 
two or more of them to remain united or to re- 
unite must be proved like any other fact, A vSaheb 
Bingh V. Indar Kuar. 828 

Suit by father to recover possession 

of family land, nature of— Co-parceners^ whether 
hound by result of suit. 

The question whether a Hindu father represents 
his co-parconers in a particular litigation is a ques- 
tion to be decided with reference to the circum- 
stances of each case. 

There is a great difference between the case of a 
Hindu father suing in respect of contracts which 
the Mitaksbara Law empowm’s him as manager to 
tnaka on behalf of tbo family and a father suing 


in respec:t of right's iu immoveable property, rights 
which he can only hold equallj’’ with his co-par- 
ceners. At. the same time, the right of the father 
and of the Manager to represent the joint family 
in the latter class of suits has been recognised 
traditionally in the Courts. "Where the interest of a 
joint undivided family is in issue and one member 
of that family has prosecuted a suit or has defended 
a suit, and a decree has been made iu that suit* 
that decree may afterwards b(‘. considered as 
binding upon all the members of the faniil.y, 
their interest being taken to have been suffi- 
ciently represented by the party iu the original 
suit. 

A suit by a Hindu father for recovery* of pos- 
session of land alleged to belong to the joint 
family must be deemed to be a representative 
suit on behalf of all the co-parceners and the 
latter are bound by the result of tlie suit. Pat 
Hukum Mahto V. Sant Saho 19 

Joint family— Traw^/crecj? from co- 
parceners^ dispute between- J oint possession^ 
decree for, whether can be passed. 

In a case where the dispute is as between trana* 
feroes from co-parceners a decree for partial parti- 
tion or joint possession can be passed, N Gudam 
Dastgir V. Ahmed Kuan 450 

Maintonanoo — Agreement fixing rate 

of maintenance permanently by widow, whether 
binding. 

An agreement by a Hindu widow not to claim 
enhanced maintenance is a binding agreement and 
must be enforced. M Ayyadevara Sijrya ( 'HBNdra 
Maijleswaka Rao V. Ayyadevara Duroamba, 19 L. W. 
105; 40 M. L. J. 189; (1924) M. W. N. 206; 47 M. 308 

831 

■■■' - — IVlitakShara — Alienation^Family pro* 

perty -Mortgage — Antecedent*debt — Necessity— 
Proof. 

In a family governed by the Mitaksliara School ul 
Law the obligation incurred by a father which would 
be binding upon his sons must have two attri- 
Inites, namely, first, that it must have lieen incurred 
iintecedently to the tran8a(3tion in suit and, 
secondly, it must Jiavc been incurred wlioily apart 
from the ownership of tho joint estate or the 
HPtuirity afforded or suppeised to be available by 
such a joint estate. 

To establish “necessity’' it is not enough to 
prove tlmt a debt raised by a father on the 
security of tho family property was used in dis- 
c'harging a prior mortgage by him. It must be 
further ju’oved that the prior mortgage had .bfeeii 
effected. for necessity. C Damodar Proshad v. 
Brindavan Chandra Ghosh ' 46 

J oint family ’-^Partition-’ Step* 

mother, share of— Widow, whether heir— Property 
itequired by piemher with assistance of joint funds, 
whether joint— Marriage and Janeo, provision 
whether can be made for, in anticipation. 

. Under the Mitakshara a stci>niotner is entitled 
upon partition of joint family property among her 
Bona mi etoi>*acauit to get Bt tmvt eqt^ to that, (rf g 



1106 


iJfblAN.CAsM 


Hindu Law*-^contc - 

A Hindu widow is not an heir otdi^r husband in 
the presence of his sons, and jthe share allotted to 
lier on partition is not given to her as an heir but 
for maintenance. So that, when a co-widow dies the 
share held by her devolves upon the sons of her hus- 
band only and does not go to enlarge proportionate- 
ly the share held by a oo- widow. 

ProperUes acquired by a member of a joint Hindu 
family with the assistance of joint funds arc joint 
properties liable to be divided amongst the mem- 
bers of the family. 

In a decree for partition of joint family property 
provision mnnot be made" in anticipation for the 
marriage or janeo of any of the parties. O Gaya 
Prasap t\ Gibja Shankar, 11 O. L. J. 286 574 

Partition between widows, whether 

binding on adopted son. See Hinpv Law— Apoi*- 
TION 284 

CorntructUm oj 'partitinihdeed 

Partition between two sisters —Succession ■ Survi- 
vorship. 

Where two sisters, who had inherited the pro- 
perties of their father after the death of his 
widow, effected a partition of their properties by 
a deed which referred to a prior division of the 
moveables, allotted a decree to one sister and a 
Usufructuary mortgage to the other and divided 
the immoveable properties between them and closed 
with the sentence,- “Henceforth the only relation- 
ship between us will be one of friendship and not of 
property:” 

Held^ that each sister renounced all rights to the 
other's share and on the death of one, the right of 
Buccession to her by tliei other by survivorshij) was 
excluded. M Kujcmani Ammal v. Narasimhachariae, 
46 M. L, J. 285; 19 L. W. 465 173 

Jeshtahhagam. See Civil Proce- 
dure OoiJE, ScH, II, Para. 14 (c) 238 

1 Partition suit Parties — Stranger 

alienee in possession of part 'of joint family pro- 
perty. whether necc8sai*y party. See Civil Pro- 
cedure Code, 0. II, r. 2 376 

- — - — Partnorahip— Member of joint Hindu 

family becoming partiifjr, other members, whether 
partners. See Limitation Act, Sch. I, Art. 106 

198 

- — — SUCCesalon— CnstoTR v. Pctsonal Law— 

Baniasof Mauasa Devi Nagati Tahsil Kharar, 
Ambala District. 

Scmblc .‘—The Banins of Havzn Deri Nagar, 
Tahsil Kharar, Ambala District, are governed by 
Hindu Law in matters of buccessiou. L Lalchanp 
e. Manohri 717 

— — Adoption by widow— Suit by 

adopted son— Death— Substitution of mother — 
Second adoption— Right to continue suit. 

A widow has power to adopt so\'eral sons in suc- 
cefcsion if the last adopted son lc?ivos no issues or 
widow behind. 

tl during the pendency of a suit b^v an adopted 
soh the plaintiff dies and his adoptive mother is 
KubsUlaited as his legal representative and she adopts 
fcnotbar has a right to etep ui as i^ba 

represan^tive the eptate '^vlufsh has vested iA him 


Hindu Law-*contd. 

after his adoption and the Court should take notice 
of the adoption before finally adjudicating the rights 
of the parties. N Dallu v. Fan jab 95 

Bucoesslon^Sister. See Hindu Law- 

Partition 173 

Widow, alienation by — Benami transac- 
tion, whether confers title on alienee. 

An alienation by a Hindu widow is not void but 
merely voidable. On the other hand, a mere 

benami transaction whereby a Hindu widow places 
certain property in the names of alienees not on 
their own behalf but on behalf of herself, does not 
amount to an alienation and confers no title on the 
alienees. Pat Bhikart Behera v, Srimati Sita- 
MONi Devi 467 

^ alienation by — Re-marriageJ of 

widow- Reversioner, possession taken by — Aliena- 
tion held to be without necessity— Mesne profits, 
right to. 

Plaintiff obtained a lease from a Hindu widow for 
a certain number of years. On the re-maiTiage of 
the widow defendant, who was the next reversion- 
er, got into possession of the land. In a suit by 
the plaintiff to recover possession it was held that 
the lease was not for necessity and was not binding 
on the defendant and that the latter was, therefore, 
entitled to possession of the land. It was, however, 
further directed that the defendant must pay to 
the plaintiff a certain sum of money which had 
been found to have been binding on the property : 

Held, that under the decree defendant was entitled 
to continue in possession of the property and was 
also entitled to mesne, j)rofit8 , and plaintiff was 
not entitled to nu‘sne profits of the land but was 
only entitled to the sum of money found by the 
Court to have been binding on the property. N 
Bani V . Narboo 639 

^ alienations by — Reversioner, whe- 
ther bound to challenge all alienations in one suit*. 
There is no law which compels a reversioner of a 
deceased Hindu to bring one common suit to 
challenge all alienations made by the widow of the 
deceased, where such alienations are in respect of 
different rights and in favour of different parties. 
He can, if he so chooses, get one of several transfers 
made by the widow set aside, leaving the others 
unchallenged. A Bans Lochan Kai v, Jagannath 
Lal 873 

— , alienation by, for spiritual benefit 

of husband, validity of. 

A Hindu widow can alienate any reasonable por- 
tion of her husband's property in which she has a 
life-estate for pipus or religious purposes, or for the 
spiritual beuent of her husband. She has a larger* 
power to disposition for religious or charitable pur- 
poses, which are supposed to conduce ‘to the 
spiritual welfare of lior husband, than what she 
possesses for purely worldly purpoKcs, A Baldeo 
Prakah V . Fateh Singh, 22 A. L. J. 190; 10 0. & A. 
L. 11 067 654 

— > or daughter, powers of alienation 

of^Ali^^^tion by daughier'-^ReverswneV'i a/tcr* 
whtihtv Cdfrn 
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Hindu Law— noncld. 

Th? limitations, imposed upon the restate ol a 
Hindu widow or daughter are not imposed upon 
her for the benefit of reversioners. They are in- 
separable from her estate, so that even if ‘ there be 
no reversioners, she cannot alienate' the corpus of 
the property except for legal necessity. If she dees 
alienate it without legal necessity, then, if there 
be no reversioners in existence at the time, the 
alienation can be challenged by subsequently bum 
reversioners. L Lalchand r. Man^hri 717 

Widow, decree, agavmt— Reversionary 

heirs, whether cayi impeach hi execution. 

A personal decree against a widow may not, bind 
the actual reversionei*s, but a decree passed against 
her in her representative character is not liable to 
be challenged on the execution side at the instance 
of the reversionary heii* merely because it was 
passed on a confession. N Biharisingh v. Nrwal- 
siNOH, 20 N. L. li. 21; (1924) A. 1. K. (N.) 81 136 

WIII-*/feiY>cafuJ7?, vdtat amounts to-- 

Animus revocandi, proof of. 

The Will of a Hindu may be revoked by parol 
and where definite authority is given ))y him to 
destory the Will with tlie intention of revoking it, 
that is in law a sufficient revocation, although the 
instrument is not in fact destroyed. 

There must, however, be very cogent evidence to 
prove the animus revocandi wliich is so essential 
for the purpose of revocation. N Baya v. Bhai’rao 

865 

Income Tax Act (II of 1886), S. 39— Super Tax 
Act {VIII of 1017), S8. S and 8 -Super Tax 
neither ^^charged, paid or recovered"'' in the assess- 
ment year— Suit for refund — Jurisdiction of 
Civil Court -Interpretation of Statutes. 

It is only when the Super Tax has been charged, 
paid or recovered in the assessment year, that the 
Jurisdiction of the Civil Court to entertain a suit in 
respect of the same is barred under section 8 of 
Super Tax Act, VIII of 1917, read with section 39 
of Income Tax Act II of 1886. 

Statutes which impose pecuniary burdens are 
subject to the rule of strict construction. It is a 
well-settled rule of law that all charges upon the 
subject must be imposed by clear and unambiguous 
language because in some decree they operate as 
penalties. 8 Secretary of State v. Seth Khem- 
OlKAND Tiiaoomal 438 

Income Tax Act (Viion918), s. 12 (i)- 

Exemption, scope of Losses hicutred hy 
ais^see as mejnber of Company^ or 
firm, whether must he taken into account in fix- 
ing total hicome. 

All that is exempted by section 12 (1) of the 
Income Tax Act of 1918 is income which has already 
paid the tax as the income of a Company or firm 
which happen? in cases where the income of the 
Company pr linn exceeds Ra. 2,ODO. But if the 
income of a Company or firm does' not exceed 
Re. 2,009, a share in that income is not exempted 
from tax either by section 12 (1) of the Act or by 
tilt*. Income Tax Authorities, who add that share 
to the other income of the ussessee as a part of his 
total taxable income, and not merely for the pur- 
pose of ascertaining tlie rate which he is liable to 
pay on the remainder. 


I ncome Tax Ac t -1 9 1 e-^concld, 

Any losses Incurred by.an assesses as a member 
of a Company or firm must, therefore, be taken into 
conBideratiou iu fixing the amount of his total 
income. N Beth Balkishan Nathan 1 v. Commis- 
sioner OF Income-Tax 872 

3. B2— Assessment of Income TaxSuit fa 

contest validity of order, maintainabiUiy of — 
Jurisdiction of Civil Courts, limits of. 

Where by an Act of riie Legislature powers are 
given to any person Jor a public purpose' frorti 
which an individual ma}* receive injury, ifUhe 
mode of redressing the injury is pointed out by the 
Statute, the ordinary jurisdiction of the (hvil 
Courts is ousted and in case of injury the party 
cannot proceed to action. 

A Civil C'oiirt has no jurisdiction to interfere 
with or question the propriety of an order which 
lias been passed by a duly constituted Tribunal 
and which the Legislature has doclnred to be final. 

The Income Tax Act ereate.s a special jurisdiction 
and provides a special rtnuedy. 

Where an Income Tax Officer professes to tax in- 
come and income only his order is one under 
the Income Tax Act, and if it is erroneous it ja 
capable of rectification on appeal to the Commis- 
sioner, A Civil Court has no jurisdiction to ques- 
tion the propriety of such an order, as its jurisdic- 
tion is expressly barred under section 52 of the 
Income Tax Act of 1918. 

It is only where an Income-Tax Officer assesses 
something which is not income or levies an assess- 
ment on classes of income exempted by the Act, 
that he ovor-steps the Unfits of his jurisdiction and 
his assessment ceases to be under the Act within 
the meaning of section 52 of the Income Tax Act of 
1918. 8 Dayaram Ramdas v. yBORETAUt OF State 

940 

inoomd Tax Act (Xt of I922)i 88. 2« 

4, 58 — Super Tax -Liability to pay tax on 
dividends which have already paid it- Agri- 
cultural income— Income arising from markets, 
fisheries, moorings and ferries— Bengal Permanent 
Settlement Regulation (I of 1793), Art, VI, 
epect of— Exemption from all future taxes whe- 
ther granted— Exemption whether revoked hy 
Income Tax Act. 

Under section 58 of the Income Tax Act of 1922 
the intention of the Legislature is to charge super- 
tax upon the income ox Companies as well as upon 
the income of individual snare-holders including 
in the income of the latter the dividends received 
from the Company although they had already been 
charged to super-tax at the fiat of one anna m the 
rupee. 

Income derived from markets, fisheries, moorings 
or ferries cannot be regarded as agricultural income 
within the meaning of section 4 (3) (viii) of the 
I icome Tax Act of 1922, and is not as such ex# 
empt from Income Tax. 

Per Dawson Miller, C. «/., (if uRisk, «/., dissent- 
ing):— 'The Legislature has power to or modify 
the bargain entered into between the Qovenunenlf 
and the proprietors by the Permanent Settlements 
but this can only be done by clear and specific 
language in a Statute and not oy general imptica* 
tipn, 
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Income Tax Aot- 1922— r6nrld/ 

By. !he Permanent Settlement, it was the rov(<tuie 
or rent payable to Hovemineut jih the paramonut 
landlord that was lixed in perpelnity, and the im- 
jHwition of the.lneonui Tax on income derived by 
n landlord from mai'kcds, ilsheries, mooringn and 
ferrit>s, wliicli had alretKly been taken into account 
ill lixiu^ the jiennahent jama, would amount to an 
increase' in thei revenue in contraventiem of Art. VI 
vf the Btmgal Petoanent Settlement Regulation of 

; ' The words of section 4 (1 » of the Income Tax Act 
i)f 1925? do n6l amount to a legal and effective ah- 
TOgaticin of the exemption contained in Art. VI 
of the Heufihl Permanent Settlement Regulation of 
1793. 

IJer Mulliek^*h- Nonnliniited exemption from 
future , taxation was granted by Art. VI of. the 
Bengal Permanent Settlement Regulation of 1793. 
The exemption granted by the Regulation was 
limited to the particular objects of the Settlement, 
namely, use and occupation of the settled area, and 
the, jama fixed for ever was th^ consideration for 
^,uch use and occupation. The Crown did not in 
any way surrender its other rights on behalf of the 
general community. 

. If this view is not correct, the language of the 
Bengal Permanent Settlement is at least ambiguous 
aW does' hot clearly ahd^ distinctly, give any ex- 
emption from all future taxes and rates.’ Hie 
pieanipg.of the Legisl{iture being doubtful, con- 
temporary exposition can validly be resorted to for 
purposes of interpretation and the imifonn view of 
the. Legislature and its servants has been that the 
Regulation did not intend to surrender ,, all future 
rights of taxation in respect of the profits of the? 
estates the.reby alfecied. 

^ If tlie language of the Regulation is not ambi- 
gubuB and if it clearly indicates an intention to 
aun:eHder'all such'fatuue rights of taxation, then 
the language of the Income Tax Act is sufficient to 
revoke the exemption. Pat Maharajadhiraj or 
DaHBHANGA V. OoMMIHBlONER OF INCOME TaX, 2 P. L. 
•R. 25 Cr.{ (1924) Pat. 69; 3 Pat. 470; 5 P. L. T. '459; 
(1924)A. I. R. (Pat.)474 783 

•Injunction, mandatory^ when to he granted. 

‘ It requires a strong case for a Court to refuse an 
injunction restraining a further alteration of the 
kiharkotc^r 6f the property ; but a 'mandator}’ injunc- 
tion directing the restoration of the property to 
its original condition is a most exceptional remedy 
and one never to bo applied except with the great- 
est safeguards for the prevention of waste as well 
as injustice. C Ja6ahandhu KtfNDu v. Rajmohan 
Pal 599 

Interest - Interest at rate of one per cent, per 
meneem, whether penal-^-Post diem interest, 
when allowed. See Mortgaor 866 

, Market rate^ proof of, 

. Where no evidence is adduced to prove that the 
mte of interest provided for in the bond is the 
.macket-rate, the interest must-be calculated at. the 
market-rate. Pat Kharag di^ARAiN v. Dwaioca 
PRASAU Singh, 3 Pat. 465 588 

Mortgage debt — Damdupat^ rule of, appU- 

*i catoility ol-^ntei’est pendente life, > whether can 
be allowed. See Hindu IuawWoint Pamily— 
Alirnatton 711 


Interest— ronckl. 

^ fate of-~ Court, when, can give relief. 

Two per cent, per mensem is not an unusual rate 
of interest in India and may be allowed. 

The C<Jiu1 .should not give relief as to rate of 
interest on simple ground of hard.ship in the 
absence of any evidence to show that the money- 
lender had unduly taken advantage of the position 
of thei debtor €*.vcn when the transaction appears to 
be undoubtedly improvident. S Ram Singh v, 
lURAHIM 418 

Redemption suit— Interest from date of 

suit— Discretion of Court— Damdupat, rule of , 
• applicability of. See (’ivil Procedure Code, 

34 632 

Re-sale resulting in deficit, wdxethei* interest 

can be recovered from the auction-purchaser. 
See Civil Procedure Code, 1908, 0. XXI, r. 71 

296 

Interpretation of rules—Cowrt, function of. 

In interpreting a rule of C^oiirt which has the 
force of law, the office of the Cbui't is jus disccTe 
arid not jm daie and it has to abide by the words 
of tlie rule without attempting to re-form it accord- 
ing to the supposed intentions of the Legislature or 
attempting to exclude cases which fall within the 
express meaning of the rule in order to make the 
law reasonable. 8 Hiriomal v, Hazarisino 583 

Interpretation of Statutes. See Construction 
r OP Statitte 743 

Fiscal Stat'uSe, , ^ ♦ 

Technicaities in a fiscal statute should be strain- 
ed, if at all, in favour of the subject and not against 
him. N Seth Balkishan Nathani r. Commissioner 
OP Income-Tax ' 572 

judgments, inter parioa,’, admissibility of. 

Where the question in issue is the status of one 
of t.he parties to the suit, judgments and orders in 
previous suits and proceedings between the parties 
in which the question of status was in issue are. 
admissible in evidence to prove the fact, natuie 
and result of the previous litigation, and may 
raise a presumption in favour of one^ of the parties 
80 us to shift the harden of proof. N Jumxlal r. 
Halki 981 

Jurisdiction— Damages for use and occupaticn, 
suit to recover. See Provincial Small Oau&k 
Courts Act, Soh. II, Art. 8 -383 

Goods sent for sale— Conversion— ;Buit to 

recover value of goods. See Civil Procedure 
Code, s. 20 (c) 991 

Jurisdiction of Civil Courts, limits of. See 
Income Tax Act, 1S)18, s. 52 940 

Suit to fix liability of defendant fer 

Government revenue, nature of. 

A suit asking the Court to fix the liability of the 
defendants in regard to. the Government revenue, 
for which the plaintiff is liable to the Collector, is a 
. suit of a civil nature and is cognisable by the Civil 
Courts. Pat Gulab Chand v. Dukhi Rai 188 

ofCIvRand Revenue Oourts-*-Detree 

by Revenue Court— Declarator)^ suit in Civil 
Court, maintainability of. jSee Agra Tenancy 
Act, 1901, 8. 167 A - |628 

Mortgage— Mortgagor^ retaining,, posses- 
sion as tenant— Ejectment, suit for^Itod- 
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Jurisdiction of CJvll and Revenue Courts— 

r"onc]d. 

lord and tenant, relation of - Procedure. See 
Punjab Tenancy Act, 18S7, s, 77 (.*1) (e) 423 

Partition — Suit for decJ|jration that 

certain lands are «/ut7/n7ut, whether ttognisable 
by Civil Courts. See Punjab J^\Nn Revenue 
Act, 8. 158 68 

— — - — Suit between rival claimants to occu- 
pancy holding, whether cognisable by Civil 
Court — Matter decided finally by Revenue Court 
--“Jurisdiction of Civil Court, whether barred. 
See Agra Tenancy Act, s. 157 1008 

— ; Suit for enhancement of rent Declara- 

tion made by Revenue Court that tenants are 
under- proprietors— Suit in (hvil (^nirt to chal- 
lenge decision of Revenue Court, maintainability 
of. See OuDH Rent Aoi\ s. 107 150 

Suit to recover excess area allowed in 

partition, nature of - Question of title. See 
Punjab Land Revenue Act, 1887, s. 158 1029 

lurlsdictlon of Small Cause Court— Question 
of title, whether cognizable. See Provincial 
Small Cause Courts Act 872 

: g^it to recover rent of grazing land, nature 

of— Suit, whether cognisable by Small Cause 
Court. Sec Provincial Small Cattsr Courts Act, 
Art. 8 345 

Suit to recover value of trees cut and re- 
moved by defendant whether cognisable by Small 
Cause Court. See Provincial Small Cause Courts 
Act, Soh. II, Art. 35 (i) 371 

Suit by a tenant to recover possession of 

holding from landlord, whether cognisable by 
Civil and Revenue Court. See Punjab Tenancy 
Act, SB. 50, 77 (3) ig) 346 

Laches, doctrine of. 

The doctrine of laches in Courts of Equity is not 
m arbitrary or a technical doctrine. Where it 
vould be practically unjust to give a remedy either 
because the party has, by his conduct, done that 
vhicli might fairly be regarded as equivalent to 
L waiver of it, or w'heroby his conduct and neglect 
le has, though perhaps not waiving that remedy, 
ret put the other party in a situation in which it 
vould not be reasonable to place him if .the remedy 
vere afterwards to be asserted in either of these 
lases lapse of time and delay are most material. 
Jut in every case if an ar^pient against relief 
vhich otherwise would be justified, is founded 
ipon mere delay, that delay of course not 
.mounting to a bar of any Statute of Limitations, 
he validity of that defence must be tried upon 
principles irobStantially equitable. Two circum- 
tances alwhys important in such cases arc the 
ength of the delay and nature of the acts done 
luring the interval, which might affect either party 
.id cause a balance of justice or injustice in taking 
he one course or the other, so far as it relates to 
he remedy. M Brunton v. Hrunton 299 

.ambardar, lease granted by, after Ceasing to be 
Lambardar, ejfect of - -Theka of village, grant of, 
whether ordinary management. 

Only a person having a proprietary interest can 
•3 appointed a Lambardar, and though the defi- 
ition of a proprietor includes a lessee, a psrson 
rho ceases to detain tliat capacity ceases' to be a 
tambard^v aud cannot perform any of th« functions 


Lambardar— nonfild. 

of a I^owhardar. The giving of a whole village on 
lease cannot be said to )te uu act of ordinary village 
management. N Motilal (Iulausao u, GaNPatrao 

308 

Or.ciipaney rights, .surrender of -Co^sharers^ 

claim by, in svspect of their shares- Delay, ejfect 
of --Discretion of Court- Appellate Court, inter^^ 
fere nee by. 

When a temant surrenders his cccupaney rights 
to a co-sharer Lambardar, the other co-sliarers if 
they wish to recover tlieir shares in the fields 
surrendered, on payment of a proportionate share 
of the expenses of acquisition, must prefer their 
claim without unreasonable delay. Such a claim 
is a merely equitable one and is within the dis- 
cretion of the Court to grant or to refuse, and 
unless there is something wTong with the manner 
in which that discretion has been exercised,* it is 
unusual to interfere with it in appeal. 

When such a claim was preferred more than 
three years after the date of the surrender t^nd 
the Lambardar had, in the meantime, spent money 
on the land and leased it out to a tenant: 

Held, that the ..delay was unreasonable and that 
the lease granted by the Lambardar was binding 
on the co-siiarers. N Mahadko v. Sonba 532 

^ one of two, whether can ynaintain s%nt 

for ejectment Plaintiff ceasing to be Lambardar 
during pendency of suit Decreee, whether can 
he passed. 

If a party has two agents fully accredited, either 
can bring a suit on behalf of the other without 
the concurrence of the other, and if in the course 
of the suit his powers are taken away, there is 
nothing to prevent a decree being passed in favour 
of his principal. 

On the same principle one of two Lambardars 
of a mahal can bring a suit for ejectment on be- 
half of the proprietary body of the village without 
the concuiTenco of the other Lambardar, and a 
decree can be passed in the suit even after the 
plaintiff Lambardar has been relieved of his office. 
N Mauoti Kunbi V. Sitabam 7^22 

, right of, whether transferable. 

Lambardari rights in a village cannot be' trans- 
ferred. N Chooni Lal V. Nani Singh 278 

Land Acquisition Act (I of 1894), ss. 18|3f 

--Property subject to mortgage-^Payment oj 
pensation money to mortgagor without notice to 
mortgagee— Suit against Government for recovery 
of money due on mortgage -Miyrtgagee's remedies. 
Where property subject . to a mortgage is ac- 
quired by Government under the Land Acquisition 
Act and the whole compensation amount is paid 
to the mortgagor without notice to the mortgagee 
the mortgagee may claim a reference under sec- 
tion 18 to the Civil Court and after the expira- 
tion of six months he is confined by the Act to a suit 
under section 31 against the persons to whom the 
money was wrongly paid. There is no other reme- 
dy at all either against the Secretary of State or 
the Land Acquisition Collector. 

Per Schwabe, C, J.— Where a new right is brought 
into existence by a Statute and a remtmy in respect 
of that right is also given by the same Statute, 
that remedy is exclusive of any ordinary rights,^ 
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uand Aociulftitlon Aot^-coucld. 


Landlord and tenant— coat(3. 


The compensation money payable under the 
Land Acquisition Act is pa 3 raDle under that Act 
and that Act only. Any rights in respect of it are 
creatures of the'Statute and nothing else. The 
Statute in creating the rights has given the reme- 
dies to bo exercised in respect of those rights. 

The principles of the Land Acquisition Act are 
that the Crown should in the first instance be 
allowed to recognise the person in possession as 
ostensible owner. A mortgagee as such need not 
be recognised at all though he can, within a certain 
time and within certain limits, come in and in- 
stitute proceedings provided under the Act. M 
^ORETARY OP STATE V, KUPPUSAMl ChETTI, 40 M. L. 
J. 36; (1924) M. W. N. 138; (1924) A. I. B. (M.) 
521 82 


Land Reg;l«tration Act (Vli of 1876), s. 78, 

applicability of. 

Section 78 of the Land Registration Act has no 
application to the case of a person to whom rent 
has been assigned by a proprietor whose name has 
not been registered under the Act. 0 Prorodh 
Chandra v. Ha.ribh Chandra, 27 C, W, N. 888; 
(1924) A. I R. (C.) 124 7 

8. 81, appLicahility of. 

- Section 81 of the Land Registration Act has no 
application to a person who is not liimself a pro- 
prietor, but who has an interest subordinate to a 
nroprietor. C Probodh Chandra v. Harish 
Chandra, 27 C. W. N. 888; (1924) A. L R. (C.) 124 7 


Lftndlord and tenant— Agreement to vacate at 
specified time— Notice to quit, whether necessary 
' Tenant holding over, who is — Dissent of land- 
lord. See Tran-sper op Property Act, s. 103 446 

EjecfmeTit.suit for- Tenancy, proof of-r- 

Mortgage-d€ed, unregistered whether can be relied 
upon to show nature of possession^- Registration 
Act {XV J of }fm),ssi7,Jt9. ; 

Where, in a suit for ejectment, the piaintiff 
comes ihto Oburt on the allegation that the de- 
fendant is a tenant, it is open to the latter to rely 
on ah unregistered deed of mortgage which was 
followed by delivery of possession, in order to slmw 
the nature of his profession, and to satisfy 
the' Court that lit* is not holding the land ns a 
lehsflit. A Kesri Singh i?. Channo • 956 

— Lease containing forfeiture clause — Non- 

t payment of rent -Suit for rent and forfeiture— 
. Decree directing payment within certain time — 
Amount enhanced' on appeal— Forfeiture, relief 
Against. 

In oases where forfeiture is* sought to be en,- 
foiced by a landlord under the terms of a decree 
the landlord should prove conclusively that the 
decree which he is executing has g;iven him that 
right. The Court ought to lean m favour of the 
tenant against forfeiture rather- than in kndlord’s 
favour in such cases. 

In a suit by a landlord for recovery of rent and 
for enforcing the right of forfeiture for non-pay- 
ment of rent under the lease-deed the Court of 
A rat instance decreed a certain sum of money for 
i-ent and directed that if the amount was paid 
within a month from the date of decree tlie for- 
feiture' would be relieved agafiost. The tenant 
paid th« within time but on appeal the 


amount payable was increased by a small ,suin. 
the time lorpa>mient one month from the date of 
the appellate decree. In other respects the lower 
Court’s decree was confirmed : 


Held, that the payment of the said excess sum 
“Within one month from the date of the appell^rte 
decree as directed by the Appellate Court was not 
a condition precedent to the forfeiture being reliev- 
ed against: M Akkanna Chetti r. Chandu Chetti, 
(1924) M. W. N. 92 1007 

Non*occupancy plot — Permission to eanvert 

into grove, effect of— Right to transfer trees. 
Where permission Is given by &, zemindar to plant 
a grove on a non-occupancy tenure, the effect of 
it is to put an end to the tenancy as such, and to 
substitute therefor a, fiesh contract between the 
parties by w'hich the position of the tenant is con- 
verted into that of a grove-holder with transferable 
rights. A Sultan, HrsAiN Khan v. Jwala 4B0^ 

" Notice to quit— Statement that 7nesne pro^ 

fits would he cldimed in case of delay, whether 
,, invalidates notice. 

A notice of ejectment infonned the tedant that 
lie was required to vacate the premises by a cer- 
tain date and that, if he failed to do so, a suit for 
his eviction w^ould be filed and rent by way of 
mesne profits would be claimed: 

Held, that the last clause meant that, if there 
were any delay in the tenant vacating the premises 
in accordance with the notice, he would be liable 
for damages for his continued occupation, and 
that the notice was not invalidated by the addi- 
tion of this clause. A Bhagwana v. Shib Sametri 
Prasad 651 

Occupancy holding — Lands allotted tq 

several villages — Rent, separate .mils for, in res» 
pect of lands in each village, maintainability of. 
Where lands comprised in one occupancy hold- 
ing are distributed among several villages, the 
occupancy holding is split up into as many hold- 
ings as there are villages among which the lands 
are distributed and a separate suit for rent is main- 
tainable in respect of the lands in each village. A 
Bhup Narain Kai V. Sri Thakur Radha 277 

Occupancy tenant — Usufractuary, morU 

gage by tenant— Landlord, whether can recover 
rent from mortgagee. 

A landlord cannot sue the usufructuary mert- 
ijragee of an occupancy tenancy for rent of the hold- 
ing, as the relationship of landlord and tenant dtes 
not subsist between the parties, the occupancy 
tenant being prohibited from making such a 
transfer of the tenancy. A Kishun Dayal Sahi v. 
Sahibzada Ravi Pr^tab Narain Singh, 22 A. L. J, 
232 3 89 

— — Relinquishment— Vacant possession — Prs- 
session delivered to one of several joint landlords, 
effect of. ' 

A tenant giving up the demised premises to his 
landlord is bound to give him vacant possessicn, 
and this obligation is implied in every case as cne 
of the terms of the letting* 

Wheie, however, there are more landlords than 
one add a partition has not been effected betwei^ 
them, possession delivered by the tenant to one 
landlord would be tantamount to delivery of poit- 
‘Session to all. t Pitw RaMobPAtrBHaWAK Dii %, 
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LancUord and tenant^c^md. 

ParMESHRI Das, 6 L. L. J. 197; fl924) A,J. R. ih) 

m 570 

Bentf additional^ in respect of fruit treis, 

legality of— Abwab— -CwsfoTW. 

Abwahs nave been abolished under the Regula- 
tions for many years but the right to Bankar, 
Jhalkar and Phnlkar was always an exception 
from the abolitions made by the Regulations 
and rent in respect of fruit trees or other classes of 
trees may well be charged in addition to the ordi- 
nary rent either under an agreement between the 
landlord and tenant, or if any custom to that efPect 
can be made out. 

A custom whereby the landlord is entitled to 
charge a certain rate of rent in respect of fruit treea 
in addition to the ordinary rent payable for the land 
is not illegal. Pat Rameshwar Sivoh r 
Haqur 463 

Rent, suit for, questions of title whether 

relevant. 

There is no rule of law that in a rent-suit Cjnes- 
tions of title which require to be determined should 
not be determined, although generally questions of 
title between the plaintiff and third persons arc not 
strictl}’’ relevant in a rent-suit. 

In a rent-suit the question of the relationship of 
landlord and tenant subsisting between the parties 
and the question of the plaintiff’s or anybody else’s 
title are distinct questions. C Chitpore Golabari 
Oo., Ltd. v. Girduari Lal Serogi, 358 

— - Site occupied by tenant — Abandonment - 

Resumption — Grantee, whether can sue original 
licensor for possession- Sale of proprietary rights, 
effect of Site of dwelling house, rights in. 

Where a zemindar resumes possession of a site 
abandoned by a former licensee and grants it to 
another, the latter, if disturbed in liis enjoyment 
by the formci*, can maintain a suit for recovery of 
pbs8<^s8ion against him. 

Where a zemindar has resumed possession of a 
sit: abandoned by a licensee the latter cannot 
resume possession of the site without the permission 
of the zemindar. 

On an auction-sale of the proprietary’^ rights of 
proprietor in a village the entire land appertain- 
ing to the property sold passes to the auction- 
purchaser, and by operation of law tlie judgment- 
ueotor becomes a ryot and the rights of the 
judgment-debtor in respect of the site occupied 
by nis dwelling house are reduced to those of 
other persons residing in the village. A Zahur 
Hasan v. Shaker Banco 189 

Tenancy of fractional share of field, 

validity of. 

There can be no tenancy in respect of a fractional 
share of a field or fields not defined by metes and 
liotinds and a suit for joint possession of an un- 
divided share in a field on the basis of a lease does 
not lie. N Mauotl Kusbi v. Bapuji 636 

Tenant by sufferance. ^ 

A tenant by sufferance is in by laches of the 
landlord and is entitled to the bdnefit of the Law of 
Limitation. PAt Harigir t?. Kcmab Kamakhva 
N,iRViN Singh, (1924; Pat 158; 3 Pat 534 511 

■I 1 ' ' *" "■**» Teiiant using plot in abadi for 
purpoHfUhe^hsr entitled to build, an 


Landlord and Unant— eondd. 

A tenant cannot enclose and construct a* house 
upon a plot of open land in tlie abadi without the 
consent of the landlord, thougJi he may* have been 
using it for a long time for temporary purposes, 
for instance as a threshing floor. A Mohammad 
Taqi Khan v, Dori 35 1 

Land tenures--rbnn tenure, incidents of- -7m- 
partibilitySresuviptiorh Burden of proof. 

The Vhari tenure has nothing to do with the 
proprietorship in the lands, but is merely the right 
to hold the village on payment of a quit-rent to 
Government, that is, on payment of less revenue 
than that ordinarily payable. 

The ordinary presumption is that a village is 
partible and alienable, and the burden is on the- 
person who sets up impartilnlity, which must bo 
strictly proved. N Abdul Husain i\ Meghraj 7 
N. L. J. 110 70(). 

Lease —Zurpeshgi lease, object of -Redemption, 
whether can be prevented -Apparent tra^isaction] 
presumption attaching to. 

The primary’ object of a Zarpeshgi lease is not to 
create the relationship of landlord and tenant but 
to provide a security as between debtor and 
creditor. 

Where, therefore, a lease is executed not merely aa 
a contract for the cultivation of land but constitutes 
a real and valid security to the tenant for tjhe 
principal sums advanced together with interest 
thereon, the tenant’s possession is that of creditors 
operating ro-paymeiit of the debt due to them bv 
means of their securi ty . 

Equity’' will not permit any device or contrivance 
to prevent or impede redemption. 

An apparent transaction must bo assumed to bo 
the real transaction until the contrary is proved 
Pat Kharag Nakain r. Dwarka Prasad Singh. 3 
Pat. 4C5 533 

Legal representative. See Oxvil Procedure 
Code, s. 2(11) ^2 

License —DeniaZ of licensor's title — Forfeiture 

Revocation — Permanent structure built by 
licensee, ^ 

A license, unlike a lessee, does not forfeit his title 
by merely denying the title of his licensor. 

A license cannot be revoked where the licensee 
acting upon the license has executed a work of a 
permanent character on the premises included in 
the license A Amjad Khan Shapiuddin Khan 

215' 

Licensee erecting permanent structures in 

pursuance of license-^Ejectment, 

t rif 

Persons wlio have, with the consent of, the zemin* 
dar, been permitted as licensees, to oocupv for more 
than twelve years a plot of land in the. vilkge abadi 
which theyr have used for purposes of agriculture 
and on which, in pursuance of their lioenso, they 
have erected constructions of a permanent character 
are entitled to be left in undisturbed enjoyment ^ 
the plot as licensees, and are not liable to ejectment 
at this instance either of thb zemindar or bis 
transferee. A Nathu v. Tui^shi Ram, (1924) A. L R 
(A.) 434 . ■ 
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Limitation Act (IX of 1908), •. 3 SecoTid 

appeal — (f^uestinn of limiiation^ wJun can be 
raised. 

When a questUm aNimiUtion not a question 
purely of law hy\t one of mixed faet and Jaw the 
Second AppfcllcAe dourt eanuot go into it ot‘ itH own 
accord under section 3 of the Liniitation Act and 
dismiss the suit as harred nlthongh 1 imitation was 
not set up as a defence. N IJ-iiiwam Lal r. Manhori 

960 

8. S-Appealy delay in fling— Review, 

time spent in^ whether ran be deducted. 

Time spent in prosecuting with due diligenw a 
proper application for review of judgment can 
be deducted under section 5 of the Limitation 
Act, from the period of limitation j)rovided for 
an appeal. The men* fa(‘t that the a}>plKMint 
for review made a mistake of law in applying 
for review does not preclude him from obtaining 
the benefit of the section. A Parkhu Dayal r. 
MuKhi Dhar, 22 A. L. J. 305; 10 O. & A. L. K. 528 

677 

8. 5 — Wrong legal advice, whether suffi- 
cient gremnd for extension- Discretion in allow- 
ing time-harred appeals, when to he exercised. 

A wrong legal advice about, the* period oi 
limitation is not a aiifficieiit ground for ex- 
tension of period under section 5 of the Limitation 

Act. , 

When the time for appealing is once passed, a 
very valuable right is secured to the successful 
litigant and the Court must, therefore, be fully 
satisfied of the justice of the grounds on which 
it is sought to obtain an extension of time for 
attacking the decree and thus perhaps depriving 
the successful litigant of the advantages which he 
has obtained. N Padamraj I’hitlohand v. Mitsuib 
Uhubhan Kesha, Ltd. 164 

88. 5| 12* Application for leave to appeal 

to Privy Council- Time spent in obtaining copy 
of judgment, whether extended --^'Svjficic'nt 
cause,'" interpretation of— Time, when can be 
extended. 

The time spent in obtaining a copy of the 
judgment can bo extended in addition to the time 
for obtaining a (iopy of the decree only in cases 
where the decree is appealed from or sought to 
be reviewed. In an application for leave to 
appeal to the Privy Council, it is onlv the time 
requisite for obtaining a copy of the decree that 
can be excluded in computing the period of limita- 

The words “ sufficient cause in section 5 of 
the Limitation Act must no doubt receive a 
liberal construction, but when once the time for 
appeal has passed, a valuable right is secured to 
a successful litigant of which he must not be de- 
prived unless the Court is satisfied that justice 
requires that extension of time should be granted 
and it must further be shown that there lias 
been no inaction or negligence on the part of the 
petitioner. 8 Nur Mahomed v. Hassomal 953 

88* 5, 12 — Judgment — Decree not drawn 

up -Duty of Court -Appeal-- Limitation ^ com- 
mencement of\ 


Limitation Act— contd. 

Where the law creates a limitation and a party 
is disabled to conform to that limitation without 
any rlefault iu him, and lie 1ms no remedy over it, 
the lavvMvill ordinarily excuse him. 

Tiierc cun bo no legal obligation on a litigant 
to apply fora cojiy of a decree wliich is non- 
existent ; tlie existence of a decree is a necessary 
condition precedent to the accrual of even the 
riglii or obligation to apply for a copy. Where 
a decree is not drawn up within the period of 
limitation prescribed for ineferring an appeal 
against the decree, the suit must bo deemed to 
be^ pending uj) to tJu* date on which the decree 
is actually drawn up, and limitation for pre- 
ferring tJie appeal will commence to run only 
fmm that dat(*. N Pandu ?». Rajkshvvar, 20 N. L, 
ll. 131 996 

— “ S. 5, Sch. b Art. 173 * Review— -Dis- 
covery of fresh evidence— Extension of limita- 
tion-* Sufficient cause - Evidence discovered late. 
See (hVlL PROCEDTtRE CoDE, O. XLVII, R. 7 (1) 
(c) 527 

8. 7 — Adult and minor decree-holders — 

Execution of decree— Limitation -Adult decree- 
holder, whether can grant discharge —Muham- 
madan Law - Guardianship - Uncle, whether 
guardian of nephew's property. 

Where, one of two joint execution-creditors is a 
minor, the otlier execution-creditor who is sui 
juris is not comp(‘p*nt to grant a valid tlischarge 
so as to bind the interest of the minor witliin 
the meaning of section 7 of the Limitation Act. 

Under the Muhammadan Law tlie uncle is 
neither the legal nor the natural guardian of 
the property of his minor nephew, and where 
he obtains a decree jointly with his nephew he 
is not competent to grant a valid discharge of 
the decree within the meaning of section 7 of the 
Limitation Act, and limitation for execution of 
such a decree does not, therefore, begin to run 
till the disability of the minor decree-holder 
ceases. L Mi’hammad Zi'Lfikau Ali Khan v. Ahrar 
Ali 285 

_ S. 14-Ct>i7 Procedure Code (Act V of 

IP(IH), 0. XXI , r. 100— Execution of decree— Dis- 
possession, objection to — Collector, whether Court 
Limitation, extension of. 

A (Collector in the Central Provinces is not 
invested witli power to dispose of objections to 
dispossession in execution of a decree under 0. 
XXT, 1 *. 100 of the Civil Procedure Code. He 
is not, therefore, a Court for that purpose within 
the meaning of section If of the Limitation Act, 
and the time occupied in proceedings taken 
before him under O. XXI, r. 100 of the Civil 
Pi-ocedure Code, cannot bo used to extend limita- 
tion under that section. N Bandappa r. Shankar 
Rao 580 

8. 14-*-T?me spent in prosecuting appeal 

which is 7iot permitted, whether can he ex- 
cluded —Party proceeding in ignorance of law, 
whether acts with due deligenee and “ in good 
faith," 

Proceedings which are sought to be brought 
within the purview of section 14 of th^- Limi- 
tation Act must be mMSh asW'reoogaiaed by W 



GENEKAL INDEX. 


U16 


Tol 781 


limitation Act— rontd. 

as l^^gal in th<iir initiation tlioiigh n t^rty lias 
carried the j)ruceoding to n wrong (Jourt. 

A party who is proc'^^ediiig in ignoranoo of law 
nan naritly he snid to ho proceeding with due dili- 
gence or in good faith within the meaning’ of 
weetion 14 of tJie Limitation Art. 

Time sjjent in prosecuting an appeal whitdi is 
iiot permitted under the law cannot, be excluded 
under section 14 of the Limitation Act. Pat Shko 
D fiAHl Kam 1’, Gfpteswak Pathak 482 

-8.16, Sch. I, Arts. 181, 182 (5) /?re- 

attioh of decree - ' Ivjvvct ion 'restrain inif 
execution — Step^w^aid of execution Lhaiia- 
tiov. 

Execution of a niortgagc*deeree foi* sale of ii 
house WHS first taken out on 7th July 1{)17. On 
1,2th Septrunber 1017 mi injunction was issuofl 
restraining the sale of half the house. An appli- 
cation to take a step-in-aid of execution with 
respect to the other half of the house was mndf' 
on 19,th November 1017 and that half of the house 
was sold. The injunction was dissolved on 8th 
November 1918. An application for execution with 
respect to the other half was made on 10th January 
1922: 

Held, (1) that the last application to tak<‘ a step- 
in-aid of execution having been made on lOtli 
November 1017, limitation began to rim from that 
date; 

(2^ that the only period which the decree-holder 
was entitled to exclude on account of the injunc- 
tion was from 19th November 1017, the date on 
which limitation began to run, to 8th Novemhc*r 
1918, 4he date on which tlui injunction was dis- 
solved; 

iS) that, tliereforc, the presrmt application made 
on 10th .January 1022 having been made more 
than three years after the date of tlie last appli- 
cation, after deducting the period during which 
the injunction was in force after the date of the 
last ai^plication, was barred by limitation. Pat 
,Lal Pasi V, Kamsaran Lal Chowphrv 478 

8. Acknowledgment, what amounts 

to- Statement in pleading acknowledging mart- 
' gage-- Promise to pay, absence of, effect of. 

An acknowledgment that a debt is due, without 
more, will be held to imply a promise to pay. On 
the other hand, a statement that there was a debt 
but it has been discharged will not amount to an 
acknowledgment. 

A statement in a pleading tliat there ^vas a 
mortgage hut that a sale had been ejected to pay 
oil the mortgage and that since the date of the 
8ale the vendee had been in possession of the 
property, does not imply a promise to pay and 
does not amount to an acknowledgment within 
the meaning of section 19 of the Limitation 
Act. Pat OaHATE-RDHARr MaHTO V, NaSIB . SlKGH, 5 
P.L.T,551 ' 919 

" 8- 19 --Mablakbandi — Acknowledgment — 
Contract Act {IX of 18fS), 8. 2!), 

A mablakbandi is a good acknowledgment 
under section 19 of the Limitation Act and will 
preserve any debt due which was not barred at 
sJhe' Uma the mablakbandi was made. It 


limitation Act— con td. 

is not n pi’omiso lo pay under section or tnc 
Contract Act so us to rf^vive any d'ebt which Was 
barred at the date it was !< made. ^ C [KsHitlsH 
CiiANDRA Das r. Umbd JVloxDAr" * * 139 

88 - 19, 20 "-Mortgage — Redemption suit 
" Aeknowleflgment after expiry of period of 
I unitation— Payment of niiiUkana by morf» 
gagee— Extension of limitation — Adwi.wton— 
Estoppel. 

In a suit for redemption ii is for the idnintifl* 
to prove tlint lie has n subsisting right of redemp- 
tion at ihi* date of suit, and lie is not relieved 
of the burden }»y showing that the fact of the 
mortgage was admitted by the defendant at a 
date when more tlian sixty vears after the mort- 
gage was (‘Jl*ectL*d had expired. 1’he admission 
d«>cs not op(*rate as nn estoppel nmi having been 
made after the (‘Xpiry of tlie. period of limita- 
tion for a suit for redemption cannot serve as a 
valid acknowledgment under section 19 of the 
Limitation Act. 

An acknowledgment, in order to lie operative 
under section 19 of the Limitation Act, must be 
signed by tlie party against, whom anv particAilar 
right is claimed. 

Section 21 ) of tlie Limitation Act applies onlv 
to cases where the suit is for the recovery of a 
debt or legacy, and do(‘s not operate to enlarge 
tlie period ullow«*rJ liy Jaw to a mortgagor to re- 
deem ids property. L Ptroze Khan;- ^v. Kanhiya 
Ram, C L. L. J. 194; ( 1924 ) A. I. R. (L.j 484 617 

. -r-; 8. 22- -Suit ^ against- wroUg person — 

Amendment after limitation, whether permis- 
sible. Sec Oivii. PROCRDruR Oonie, O. J, r lo 

312 

• -Sch. I, Arts. 14, applicability of '^ 

Suit for possession ■ Adoption- Mutation Limi- 
tation. 

Article 14 of Scheidule I to the Limitation Act 
applies to acts and orders done in the exercise 
of ])owers legally oxerciseabJe by the Executive 
and can only he apjiiied where tlie order is one 
which needs to bo set aside. If in fact there is no 
provision of law for setting it aside, the Article 
cannot apply. 

Though an order in a mutation case directing 
mutation in the name of a , particular person cannot 
be directly impugned in a civil suit,^yet another 
person can show by a civil suit that he is the 
real owner of the property mutated, and, having 
established his claim in that suit can then go 
to the Revenue Authorities and ask that muta- 
tion be made in his name. Article 14 of Schedule 
I to tlie Limitation Act is not applicable to such 
a suit. N Munnta v, Sctklal 937 

Art. 32, applicability of— Ease- 
ment-Servient tenement, heavier burden imposed 
on— Suit for removal of burden. 

Defendant who was entitled to place beams on 
the plaintiff’s w’all, placed heavier and more 
numerous beams on the wall tlmn had existed 
before and plaintiff brought a suit for the removal 
of the beams : 

Held, that Art of Schedule I to the 
Limitation Act had no application to th6.oas(». 
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Limitation Aot-pontd. 

A common instance of the application of 
Alt. 32 of Schedule I to the Limitation Act. is 
that of n ten^iiit who having a, right to (*ultivate 
laud digs a tank in it or builds n house on it. A 
Moham r. Bishambhar Sauai, 46 A G8 193 

Sch. I, Arts. 32, 120, ^ 44 - Landhrd 

mid tevcrnl-^Occiiparicy tenavl, vtmstruclionn 
erecind hy, without penuissinn of landlord — Sv'tt 
for iemoiition and rujuvction- Limitation. 

A 'iuit l)y a hindlord against his ocenpaney 
tcnaiit for the demolition of eertain eonstniction 
built by the latter on his oecupancy lands with- 
out the permission of the former and for an in- 
junction, i.s governed either by Art. 32 or by 
Art, 12 J and not by Art. 144 of Scliedxile 1 to the 
Lknitation Act. A Piyaur Lal v. Bed Kam 849 

Art. B^Su^t to recoocv payment 

viade to avoid ffale of property hchynghig to 
another. 

The substitution of n pre-cniptor in place of 
the vendee takes effeet from tlie date of the sale 
in favour of the vendee. Wliere a ])erson wlio 
has no interest, in n property pays oh a mr)T tgage- 
decree against the property in order to save, the 
property from sale, his claim to recover the 
amount’ paid by him is governed by Art. 61 of 
Schedule I to 'the Limitation Aet. 0 Coelrctor 
Singh r. Mapart Lal 738 

— Art$. 97, 116 -'Lessee- Register- 
ed lease— Disposseasiim— Suit for damages — 
Limitatiou, 

A suit by a lessee under a registered lease for 
damages for dispossession before the expiry of the 
period of lease, is governed by Art. 116 and not 
Art. 97 of the Limitation Act and the limitation 
runs from the date of dispossession. N Laxmi- 
('Hand V, Bajikao 248 

Art. 103 — Suit to recover dower — 

Limitation, comine ncement of. 

Limitation for a suit by a Muhammadan wife to 
recover the amount of her prompt dower does not 
begin to run unless there has been a demand on 
the part of the wife and a refusal to pay on the part 
of the husband. 0 Zohra Bibi v, Ganesh 
Prasad 106 

Art. 106 — Partnership— Member 

of joint Hindu family becoming partner, other 
members, whether partners' -Death of partner— 
Dissolution of partnershipSuit for accounts- 
• Limitation, 

Where one member of a joint Hindu family 
enters into a contract of partnership with a 
stranger, the other members of the family do not 
become partners and cannot sue for dissolution of 
tlie partnership. The partnership is dissolved by 
the death of the member who is a partner, and 
limitation for a suit for an acemmt of the partner- 
ship begins to run from the date of the death of 
the partner. N Rambhan v. Prayagdas, 20 N, L. 
R.49 198 

Art. 118“-Suit for possession of 

property by adopted son. See Hindv Law — 

ADomm . 284 


Limitation Act— contd. 

Sch. I, Arts. 118t 119, appUcalility of. 

Articles 118 and 119 of Schedule I to the Limita- 
tion Act apply only to a suit for declaratory relief 
pure and Himi>le, and have no application to a suit 
for possession oven though the defendant is in 
possession under an adoption or the plaintiff’s title 
is based upon au adoption. N Munna v, Suklal 

987 

Art. 139--L Imitation. 

Q^he possession of a tenant holding over is 
wrongful and if there is no evidence from which 
a fresh tenancy can be inferred in the strict term 
tinn^ begins to run against the landlord when the 
period of tlie fixed lease expires. Pat Haeigir v, 
Kumar Kam.^khva Naratn Singh. (1924^ Pat. 158; 8 
Pat. 531 511 

— 140— Suit by remainderman 

to rectwer possession of property alienated by 
life-tenant"- Limitation, commencement of. See 
Transfer of Pu()Perty Act, C’u. U 633 

Art. 141 -Mortgage —Mortgagee, 

interest oj , whether immoveable property- -Civil 
Procedure Code (Act T of lUOS), s. iW, scope of — 
Suit ly beneficial owner against ' anction-pwr* 
chaser, maintainability of. 

The intej’Cfat of a mortgagee in the property 
mortgaged is immoveable property for the pur- 
poses of Art 141 of Schedule I to, the Limita- 
tion Art. 'fhe provisions of section 66 of the 
Civil Procedure Code were designed to create some 
check on the practice of making what are called 
henam i purchases at execution sales for the benefit 
of judgment-debtors, and in no way uflecl the title 
of persons otherwise beneficially interested in the 
purchases. O Jai Indkr Bahadar Singh r. Sheo 
iNDER Hahadar Si.NGH, 10 O. L. J. 181; (1924) A, I. 
R. (0.)218 '393 

Art. 141— for possession ly 

daughter— Transfer by widow inter vivos, la/ic- 
ther effects daughter's title. 

The limitation under Art. 141 of Schedule I to the 
Limitation Act is 12 years and begins to run from 
the death of the female. Any dealings with the 
property by her, or her transferee during her life- 
time cannot affect the title of her husband’s heirs 
which does not come into existence a moment 
earlier than her death. O Raj Dulari v. Chandk- 
shur Dei 65 

^ Art. 142" Dispossession and dis- 
continuance of possession — Burden of proof — 
Constructive. posse/Bsion of owner. 

Where a plaintiff sues for possession on an alle- 
gation of dispossession, he must prove possession 
within twelve years before suit. In order to prove 
such possession he may rely upon the presumption 
that possession of the lawful owner continues as 
long as the land is incapable of actual possession, 
but if he relies upon this presumption he must 
prove that the land was incapable of actual posseB- 
sion within twelve years before suit. For instance^ 
constructive possession may be shown by the fact 
that the laud being under water was incapable of 
actual possession, or that, although it was eapafble 
of being possessed, no<»ie had aotuall^ taken pss* 
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session during the period in question* He cannot, 
however,” by proving possession at any period 
anterior to twelve years before suit, shift the 
'6nus on to the defendant to prove his poases- 
sion. 

I^er Page, J. — A man may cease to use his land 
becsause ho cannot use it, since it is under water. 
He does not thereby discontinue his possession ; 
Constructively it continues until he is dispossessed; 
and upon the cessation of the dispossession before 
the lapse of the statutory' period, constructive it 
remains. 

While the doctrine of constructive possesion 
is equally applicable to cases where the plaintiff 
seeks to obtain possession of land in tlie posses- 
sion of another and to cases where the plaintiff 
claims to recover possession of lands of which he 
alleges that he has been disi)0S8essed, a plaintiff 
who frames liis suit to j'oenver possession of lands 
of which he has boon dispossessed must needs 
prove that he has been in possession and that he 
Has been dispossessed within tu el ve years prior to 
commencing proceedings to recover jiossession of 
the land. C ^uresii Ohandka Mukerji i\ 
Shitikanta Banbbjek, 23 C. W. N. 637; 51 C. 609 

679 

SCh. If Art. 144— pvsib'csaiofh 

Co-shaver a— Transferee from cu-shaur, sail by, 
to i^ecover possession— Limitation. 

In the case of co-sharers the possession of one 
co-sharer is the possession of all, and if one of 
them sets up a prescriptive title against the others, 
he must prove that his possession was openly 
Jjostilc to the latter and that it could not be law- 
fully referred to a legal title hk c-o-sharcr. 

But a transferee or an assignee from a co-sharer 
does not by the mere fact of transfer or assign- 
ment become a co-sharer if his rights as such arc 
denied by the other co-sharers. A suit by such 
transferee or assignee to recover possession of the 
shartb'"- transferred to liim from the co-sharers of 
his^i'^nsfcror or assignor must, therefore, be brought 
within twelve years of the date of the transfer or 
assignment in his favour. L Um v. Maru Mal 

159 

Arts. 144, 148— Mortgage paid 

off by stranger— Suilr to recover mortgaged 
pertv — Limitation, 'See Agra Tenancy Act, s. 79 

1026 

— Art. 166 — Applicatwii to sci aside 

execution sale — Linuiaiion, vomrnenccyncnt of. 
Under Art. 166 of Schedule I to the Inmitatwai 
x\ct, time for an application to set aside a sale 
in execution of a decree begins to nin from the 
date of the sale and not fimi the date on which 
the deposit of 25 per cent, is made by the decree- 
holder, or the date on wliicli the sale is confirmed. 
N SiTARAM t\ Asakam, 19 N. L. 11. 162; (1921) A. I. 
R. (N) m 47 

, Art. ^7y— Amending Act XXVl 

of lUJO — Death of defendant — AppHcatinn to briny 
legal representatives on rccord-^-L imitation. 

The Words “six months" opposite to Art. 177 
in Schedule I to th«i Ltmitatiou Act have uofc been 
altered hy soythutg eoutainsd ia Act XXVZ o< 


1920 and the period of limitation for making an 
application to implead the legal representatives 
of a deceased defendant or of a deceased re- 
spondent is still six months. L Arjan Das v, Ka^ak 
Chand 771 

Soh. I, Arts. 181, 1B2'— Civil Procedure 

Code (ActV of 1008), ss. UL Application for 
restitution, ndtuir of --Limitation— Patna High 
Court, whether ^ bound by decisions of Calcutta 
High Court. 

Held, by the majority (Ross, J., dissenting);— 
An application for restitution under section 144 
or 151 of the Civil Procedure Code is not an 
application for execution, and the proper Article 
of the Limitation Act applicable to such an ap- 
plication is Art. 161 of the First Schedule of the 
Act. 

Per Dtth-, J.; - Article 182 of Schedule I to the 
Limit«T.tioia Act applies to such applications for 
exficuti(m as are contemplated by the Code of Civil 
Procedure and arc provided in 0. XXI of the 
Code. An application for 3 *estitutioii is not such 
an application. The jurisdiction to order restitu- 
tion is inherent in the Court and flows not from 
any 330 wer which it may Jiave to carry into effect 
the dei*re.c or oj-dcr of the Court, but from the 
recognition of the duty which it owes to the 
suitors to take care that no injury is done to them 
by its acts. Tito Code of Civil Procedure and 
the Limitation Act arc the two great Procedure 
Codes in India. They are Statutes in pari materia 
and are to be taken together as forming one sys- 
tem and as interpreting and enforcing each other. 

The Patna High Court should not without very 
goftd reason, depaj*t from a Jong course of de- 
(UBums of the Calcutta High Court, especially on 
l>oints of lU’occdure. 

i^cr Ross, J. - An application for restitution un- 
der section 114 or 151 of the Civil Procedure Code 
is an applioalion for execution and is governed 
by Art. 182 of fckflicdulc. I to the Limitation Act. 
Pat Balmakukda Marwarj r. Bjisanta Kumaki 
Dabsi, 11921) Fat. 33; 5 P. L. T. 145; 3 Pat. 371 200 


Art 182(5) — Execution of decree 

■ Affidavit as to iucumbranevs, whether applica- 
tion to take step-in-aid of execution. 


An affidavit tiled by the decree-holder to the 
effect that there, arc no incumbrances r)n the 
property sought to he sold in execution does not 
amoimt to an applicvitiou to take a step-in-aid of 
execution within the meaning of Art. 182 ( 3 ) of 
vSchedule 1 to the Limitation Aet, ho as to extend 
limitation for the execution of the decree. A 
GHirvAUNMi Lal r. Ganoa Bauai, 22 A. L. J. 410* 
10 U. & A. L. R. 519 631 


Art. 182 (S)f (B)— ‘Civil Pro- 

redure Code (Act V of WOS), s. 4i, 0. XXI, r, 10— 
Execution of decree— Tram fer of decree— Appli- 
cation tn Court which passed decree, whether 
made to proper Court — ''Applied for"' inch (6), 
*lw. 18 J, meaning of. 

Where a decree has boon transferred to a Court 
other than that which passed k for execution, 
and m application to fate a step*ia*ai 4 of 
caecjution to the Court it 
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hr fore llir (locroe ]uis Iv/cii re-traUvSlerreil l»y <.Ik‘ 
(Jourt l<i wJiicli it was transferred, with the- 
rcaiuisite errtiticaie of non-#»atiB£action, the 
a nplicatioij e-annotbe regarded as having been made 
In the proper Court within the lueaning of Arl. 
18::? (5) of fcx'hedulc 1 to the Limitation Act and 
<lo&s not 0})erate to extend limitation. 

Clause (O) of Art. 18- of Schedule I to the Limi* 
tatiou Act nuibt be read with clause (5) of that 
Article and the. words “applied for” in the former 
clause moan “}ipi)licd for aa provided in clause (5).” 
L HHi5ttr Mal-Okina MiVL v. Hiua Lal-Anant Ram 

241 

8ch. I, Arts. 182 (5), Mortgage- 

unit -Preliminary decree passed by Privy Council 
' -Final decree by Court in India- -Execution <>/ 
decree - -Limitation applicable — Dismissal of 
applicaiion—Continuation— Step-in-aid of appli- 
cation — Limitation^ commencement of. 

Under Art. 182 (5) of Schedule I to the 
Limitation Act, time begins to run from the date 
when an application to take a step-in-aid of 
e.xeoiition is made to the Court and not from the 
date on which the application is considered and 
disposed of by the Court. 

Where an application for execution is struck oil 
without any default on the part of the decree- 
holder, a subsequent application for execution 
must be treated as a continuation of the j)revious 
application and no qxiestion of limitation can 
arise. 

Whore a preliminary decree in a inortgagc-suit 
is ijassed by His Majesty in Council and a final 
decree is thereafter i)assed by the. Ct)urls in India, 
the deci'cc to bo executed is the (nder of His 
Majesty m Council and the execution of it is 
governed by Art. 183 and not by Art. 182 of 
Schedule I to tli© Limitation Act. Pat Bhagwanta 
Kobr V. Zamir Aiimkd Khan, 5 P. L. 1\ 151; (1921) 
(Pat.) 221; 2 P. L. R. 219; 3 Pat. 590 766 

Art, 183— in 

favour of several mortgagees — No community of 
interest among mortgagees- Revision in favour 
of one i whether of avail in favour of another 
mortgagee —Revivor, test of, 

I’hc tost whether an order is an order t'f revivor 
or nut is whether it decided that the decree is 
still capable of execution and the dccrcc-hoidcr is 
outitlodt to enfonm it. 

Whore, seveml morlgagecs, whose interests arc 
not at all joint arc made plainti9’s and for cm- 
vonience their claims ai*e tried in one buifr and 
dealt with in one decree, an order operating as 
a revivor in favour of one of the mortgagee dccrec- 
holdors can be of no avail to any of the other 
mortgagee decree-holders. C Nauain Dabs Di tt v. 
Bakku Bisuauy Ohattopaduya 1001 

Art. 183, proviso -iSto/c in execu- 
tion— Purchase-money dcimifcd in Court— Court, 
whether agent of judgment-debtor— Payment to 
deet'cc-holder under order of Court— Suhserfuevt 
applicatittn for further execution (»/ decree — 
Limitation, operation of. 

A Court directed payment to a (locroc-UoWcr 
out o£ iwdn standing Vo thu credit of a suit, but 


Limitation Act— coucld, 

lht‘ application for payment out was not made till 
senate years after by the legal representative of 
the decree-holder and then the order was passed 
and )myment made. On an application for further 
execution being taken out more than twelve years 
from the date of the original order but less than 
lAvelve years from that of the ijayment: 

Held, that the Court could properly be said to 
be acting as the agent of the judgment-debtor 
within the meaning of the proviso to Art. 183 of 
the Limitation Act, and the payment ordered by 
the Court could save limitation as the payment 
made by an authorised agent of the defendant. M 
Sabapathy Chetty V. Shanmuoapfa Chetty, 46 M* 
L. J. 453; 19 L. W. 582 8 32 

LIS pendens, doctrine of, applicability of. Set 
Tuansper of Property Act, b. 51 308 

Madatmash Inam. Set Berak Inam Rules 77 

Madras Estates Land Act (I of 1908), s. 3, 

cl. (2) (e) and (S)'-Pre-settlement Inam in 
Zemindari — Inam treated as part of Zemindari in 
Permanent Settlement, whether '^Estate'" — Ex- 
change of Inam lands for patta lands, whether 
changes character of Inam lands — Minor Inamdar 
in mokhasa, whether land-holder — “Mokliasa’* 
ferntre, ‘^Ohathurbaghani” tenure, meanings of . ■ 

Where a pre-settlement mokhasa Inam in a 
Zemindari had been granted by the holder thereof 
on favourable quit rent and at the time of the 
Permanent Settlement, the mokhasa was, notwith- 
standing section 4 of Madras Regulation 25 of 
1802, treated as i)iirt of \\\e Zemindari assets and 
in tliu income taken into account for the pur- 
])OHcs of grant of sanad : 

Held, tJiat the Inam formed part of an “Estate” 
within tlie meaning of section 3 clause (2) fe) of the 
Estates Land Act, even if the hiam land had been 
exchanged for lands held under Government 
pattas. 

A prc-spttlcmcnt grant would not form part of 
a Zemindari unless it can be brought under any 
of the sub-clauses of section 3, clause (2) of the 
Estates Land Act. 

Where, at IIkj tinuj of the Permanent Settlement, 
lands which the Government might have excluded 
from asseHsment by reason of the various grounds 
set forth in clause. 1 of the Regulation wore, as a, 
matter of fact, included in ('calculating the assess- 
ment payable by the Zemindar, and where both, 
the Government and the. Zemindar from 1802 hav(^ 
acted on the footing that the Inam forms part of 
the Zcmnidari, the tenants who were subsequently 
iiitniduced into the pmperty have no right to 
(|ue&fcion th<'. acts of the person entitled at the time 
of the sanad to enter into those arrangements. 

A minor Inamdar in a mokhasa is a land- 
holder within the meaning of scctmn 3 clause (5), 
of the Estates Land Act. 

“ Chathnrbaghani ” is the fourth part of the 
annual ci-op received by Ouvornment from hoidora 
of c;(-rtaiii alienated iwrta? lands. 

''Mokhasa,'' tenure is one which is created by 
HU assigument of* village or land to an individual 
uiilici’ rent free or nt a low quit rent on conditio^ 
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Madras Estates Land Act— conoid: 

o£ Bcrvk'c. M ViiEUAmiAUUAmr r. SruBARiNA* ( 1021 ) 
M. W. N. 211; 10 h. AV. 071; (1021) A. 1. U. {M.) 080 

287 

S. ^3^- Apiflicaiwn fit nvt (tnidv sak -- 

Full amount not paid within dO du//,s' Fipuro 
tji re n by ( 'om rt m kleadi wj - S uOifeque u t pa y me n I 
of defirkmey, rffrei 

If ill puiBuaucc of iiu api>lioatiou Iq mi aside a 
8ale under Hootioii 101 •<►! the KHtates Land A<’t 
(e.f)rre8}>onding to O. XXI, r. 89, Civil Procpdiiro 
Code), tho petitioner apjdies to tlio Courf ordering 
the sale, for asc.ei’taininent, ol Ui<* nnioimt payable 
by hi 111 and pays witliin .‘10 days iruiii the date of 
sale the amount he is asked to pay, the sale will 
be set aside even if Uio amount tJius paid is less 
than tlie full amount and the deheieney is paid 
after 30 days. 

Qwccrc Whether the. sale of a holding 

can be set aside on the ground of irregularity 
under the Madras Estates Land Act. M Adimoolu\ 
MmuLUU V. Manigka Mudaliau, 10 L. AV. 238; 10 
M. L. J. 320; (1*^121) M. \V. N. 230; 31 M. L. T. 10; 
(1924) A. I R. (M.) 502 1 42 

Madras Impartible Estates Act (tl of 
1904), 8 . 4 — Personal decree against pie- 
decessors-in^title. of proprietor— Estate, when 

liable to be proceeded agaimi in execution— 
Legal necessity. 

Under section 1 of the Madras Impartible 
Estates Act, before any part of an impartible, 
estate can be taken in execution (^f a decree for a 
personal debt against tho predecessor- in-ti tie of n 
liroprietor, it must be shown that the debt for 
which the decree was passed was such as would be 
binding uj)ou an ordinary joint family estate when 
incurred by the managing member, in other words, 
that there was legal necessity for creating the debt. 
M ATenkaialingama Nayanum Bauaiuir Varu v, 
ARUNACHELLA^f CUETTIAR, 10 L. W, 132; (1024) M. 
W. N. 211; (1921) A. 1. R. (M.) 511 1012 

Madras Local Boards Act (V of 1884), $s. 16, 

144 — Rules made by Local Government for hold- 
ing election and decision of election dispuicb — 
Jurisdiction of Civil Coui'ts — Rules purporting to 
be made tinder wrong section if ultra vires — 
Order setting aside elcctiott of candidate on the 
ground of his presenre likely to bring ad- 
ministration into contempt— Kot ice not given to 
candidate. 

Sections 16 and 111 of the Madras Local Bt)ards 
Act read together give power to the Governinent to 
make rules when an elect inn is contest e.d jiml aisc 
to frame rules declaring tho qualifications required 
of a person before lie. is validly elected and the 
rules f rained by the Government are not ultra 
vires. 

The Local Boards under llie Madras Loc*.al 
Boards’ Act are creations of .Statute and tho 
Statute having given power to the? Government 
to frame rules for the pur£)osc of working the 
Act, it is open to.. the Government to create a 
forum for the purpose of. deciding disputes as to 
elections directed to lie carried out under tho 
provisions of the Act and rules which take away 
the jurisdiction of the Civil Courte arc valid and 
iiUm vires, 


Madras Local Boards Act, 1884*^onid. 

If puwer is given to the Goverimicnt by the Aut to 
make rul(‘s, the fuel that the Government pur])orts 
to make, rules under uai^ section rather than another 
is not ii ground for holding that the iiilcs arc uUrd 

vires. 

An o]-(icr of the Govermnent setting aside the 
( Icetion of a cjindidiite, as a member of a Taluk 
Board under the Madras Local Boards Act of 1884 
and <»rderiiig u, fresh election on the ground 
that his presence on the Taluk Board as a mem- 
ber is likely to bring the Local Fund Ad- 
ministration into competent js not invalid on the 
ground that no inquiry was held and no notice 
was given or opportunity provided to the person 
effected to show cause against the allegation. M 
Kona Thjmma Rkuiu r. Skcueiary of State, 19 L.W, 
59; IG M. L. J. (JO; (1924) M. AV. N. IIG; 17 M. 325; 
(192n A. 1. K. (M.) 523 91 

Madras Local Boards Act (XIV of 1920), 
8S. 57, 55, 56, 23 (2), 25, 199 (2) (0) 
Judge holding election inquiry whether ‘per- 
sona designata” or "Uoart”- Civil Procedure Gode^ 
Act (F of lOOS), s. Uf) -''‘Finalitir- Appeal 
--Revision - Validity o/ nominations to member* 
ship of Board -Jurisdiction of District or Sub* 
Judge to go into —Grounds other than prescribed 
disqualification- Election of member as President 
--Right to question validity of his nomination as 
member in inquiry regarding election as President 

- Election if can be set aside-— S. 2*/ (2j and s. 2*7 

- -Short absence of President Right to make 
appointments to Local Board -Validity, 

^ A I)istrjci or Subordinate dudge holding an elec- 
tion inquiry and acting under the poweis con- 
ferred upon him by th(} rules framed under the 
Madras Local Boards Act of 1920 is acting as a 
‘Court’ and not merely as a persona dcsignata. 

4’]jc fact that the decision of the Judge is 
‘final' under seefjon 57 of the Act an4, the niles 
thereunder moans that there is no appeal against 
it. It dt)es not preclude revision to the High 
Gourt under section 115 of the Civil Procedure 
Code. 

There is nothing citlicr in tJio sections of, or in the 
rules under the. Madras Local Boards Act giving 
powers to a Distri(*t or Subordinate Judge to 
question tho validity of tho ai>pointment of a 
nominated member except under section 57 and on 
the sole ground of disqualification specified in sec- 
tions 55 and 5(J. 

Th(?rt‘.forc*., on a petition dealing with the election 
(?f a Presidoul of a Local Board, it is not competent 
to the. Judge t o go into tho question whether a par- 
ticular candidate was duly appointed a member of 
tJie Board. 

A Distri(jt Judge acts wholly without juriedic.- 
tion in investigating such a question and his deci- 
sion uiK)n it, is liable to he revised by tho High 
fjourt under section 115 (a) of the Civil Procedure 
Code. 

Per Sekwabe, C. J . — The pro])cr metJiod of ques- 
tioning the appointment of a member would be by 
proceedings in the nature of quo warranto. 

Obiter By reasbii of sections 23 (2) and 25 of the 
Madras Local Boards A^’t the mere absence for a 
f&w days of the President of a District Board from 
hU Jufisdieiiott does uob ucueaearily vest in tb6 
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Vice-rresidont the power of ap'pointing members to 
a Taluk Board. 

Per Hameitam, J.— An error of law leading to an 
erroneous order does not justify interference in 
revision but one leading to the exercise of juris- 
diction which does not exist justifies such in- 
terference. M Kokku Parthasaratiiv Naidc i\ 
Ohintalachbrru Koteswara Rao, 46 M. L, J. 201; 
19 L. W. 402; (1924) M. W. N. 272; 17 M. 369; (1924) 
A. 1. R. (M.) 561 98 

Malabar Law— Tarwad -AUeaatio/i by kaniavan 
— Suit to recover property ^ form of— 'Limitation — 
Limitation Act (IX of lOOS), Sck. I, Arts, 44, 

/ 44 . 

The members of a Malabar Tar wad need not sue 
to set aside an invalid alienation by the Kama- 
van but can sue t«> recover possession on the 
strength of title and it makes no difference that 
the Kamavan purporting to act not only as Kama- 
van but also as guardian of the minor members of 
the family. 

Such a suit is govornod neither by Art. 41, nor by 
Art. 91, but by Art. 144 of Schedule 1 to the 
Limitation Act. M Kafka Pakikkar v. Nanchak. 
46 M. L. J. 310; 19 U AV. 395; 34 M. L. T. 89, (1924) 
A. I. R. (M.) 607 564 

Master and servant— of service— 
Notice reasonable,, what is. 

In the absence of an express agreement or estab- 
lishod custom to the contrary, a contract of service 
is terminable by reasonable notice, and there is 
uo authority for holding that a servant hired by 
the month is entitled to one month h notioA3. Ordi- 
narily, fifteen days’ noti(?e will be siifiicient in such 
u oaso. L Ganga Ram i\ Duni Ohanu Buakdari 

763 

Minor defendani^Guardian ad litem— 'Jfof/ier, 
when ca7i be appointed, 

A Court is not competent to appoint the mother 
of a minor defendant as his guardian ad litem witli- 
oub 'her csxprcss (jonsent. C Jagauibh Cuakdra r, 
Harihak, 40 C. L. J- 39 219 

Mokarrari, malguzar, meamny of. 

The word maJgusar moans, primarily, rent 
payer. It may equally be applied to a tenure- 
holder or a raiyoi. In North Behar it goneralJy 
means tenure-holder. Pat Ucuit Kopri u, Apiuk 
Mandal ^92 

“Mokhasa*’ tcmiie. Sec MADiati EiiTATtis Lakp 
act, s. j 287 

Months, mwimiig of, See aoKSTRC'CTioN or norc- 
MEN! 338 

Mortgage— Accession to morlgaged property-Tc- 
nancies mviuired by mortgagee. Sec Transfer or 
pROPERTV Act, s. 63 466 

Amount loft with inorlgagce to pay off 

c.reditov of mortgagor- Period within which 
payment must )k* mude— Reasonable time 
i-Failure to make payment , effect »>{— Mort- 
gagee, whether entitled to jiosscssion. See. 
Contract .Act, fi. 16 738 

Autecedeut-dcbl, Sec Hindi: Lau'-Mitak- 

^ulftA-AwiiNAtiON 46 


Mortgage-*-contd. 

by unauthorised person— Subsequent ac- 
quisition of interest — Interest whether can be 
made subject of mortgage. See Evidence Act, 
s. Ill 850 

executed by unauthorised person— Exe- 
cutant subsequently succeeded to portion of pro- 
perty—Mortgage, whether can be enforced against 
executant. See Transfer of Property Act, s. 43 

180 

Foreclosure and redemptiony rights oft 

whether co-extensive. 

The ordinary presumption that the rights of re- 
demption and foreclosure are co-extensive may be 
negatived by a special provision in the mortgage- 
deed in the interests of the mortgagor. For in- 
stance, when the deed provides that the mortgagor 
may redeem within a c.ertain period, it implies that 
the mortgagee has no right to foreclose before the 
expiry or that period. In such a case limitation 
will not begin to nin against the mortgagee till 
after the expiry of the period fixed in the deed. N 
Harbhagat V, Nabayananrao 338 

Hypothecation to secure contingent liabi- 
lity, whether mortgage. See Transfer of Pro- 
perty Act, s. 58 457 

Interest at rate of one per cent, per meii^ 

sem, whether penal— Tosi diem interest when 
allowed— Surety pliabilities of— -Liability p how far 
extends— ’Failure of creditor to sacy whether 
discharges surety — Preliminary dccrecp effect of. 
Interest at the rate of one per cent, per mensem 
on a mortgage-security is not penal and may be 
allowed. 

AVhere a mortgage-deed does not expressly pro- 
vide for payment of post diem interest but its pro- 
viaioiis, taken as a whole, ■without exclusive atten- 
tion t(» any one of them stipulate that interest is to 
run without any limitation as to the period of its 
currency, post diem interest ought not to be 
refused. 

In the absence of anything to show that 'his lia- 
bility was otherwise limited, surety for pajiftlent of 
interest is liable to pay the same until the debt is 
naturally satisfied and not only for the time men- 
tioned in a deed for payment of the principal 
amount. 

The fact that post diem interest is recoverable 
from a mortgagor under the terms of the mortgage- 
deed and not by way of damages does not necessari- 
ly make the liability of the surety to pay interest 
eo-extensive with that of tho mortgagors. 

The surety must never be charged beyond Hhe 
precise terms of h4s engagement. 

The mei'e forbeai'ance on the part of the .plaintiff 
to sue does not discharge the surety of his 
liability. 

A preliminary decree operates as merger with re^ 
gard to the liability to pay future interest and re- 
leasch a surety from his liability under the deed. 
3 Tulsidas Keshowdas v, Hashim 868 

of khewat laiidShMilai acquired sub^ 

sequent to date of mortgage — Extinauiskment of 
right of ?-cdempth>n.--*Stomilat, wnethtr trans^ 
ferred to ftwtgageCy 


•INDIAN CASES. 
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MdmgaCd^-eontd. 

Plaintiffs executed a mortgage of oertain khmat 
lands in favour of defendants prior to 1858. In 
the latter year a large area of Government waste 
land was entered in the Revenue Records as shami- 
lat of the village. In 1881 plaintiffs sued to redeem 
their mortgage, but their suit was dismissed as 
time barred. In 1905, the shamilat was partitioned 
and plaintiffs' share was entered in the name of 
the defendants who had become owners of the 
khewat land which had been mortgaged to 
Plaintiffs brought the present suit for possession 
of the shamilat land- 

Held, that it must he asaii!ii?,d that Govern- 
ment made n prps''nt of the waste in 1850 to the 
proprietary body (^f the village ami that the idaint- 
iffs, who were at that time inomber.s of that, body, 
became rightful owners of a shan* in it in pro])or- 
tion to their khev)at holding ; 

('2) that the mere fact that they h;ul .subsequently 
lost their /c/?eMJnMancl did not operate to transfer 
their rights in the fthamilat to the defendants. L 
Shahadat V. Ganbsh Das 368 

Mortgagee in po.sse8sion -Settlement of 

hakaaht lands -Tenants, position of. Sec Trans- 
fer OP Property Act, s. 72 943 

Morfyarjnr, whether car sue to recover un- 
paid, balance of wortgage-money- Implied con- 
tract . 

An implied contract gives a cause of action no 
less than an express contract. There is an implied 
contract in the case of a mortgage that the mort- 
gagee is to pay the whole of the amount for which 
th« land is mortgaged 

A 8’iit is, therefore, miiiUlnibb. by the mort- 
gagor to recover the unpaid balance of the mort- 
gage-money from the mortgageti. L Imam Din r. 
Ditto 445 

Occupancy temney^ joint -M(trtgage by 

some co-tenants --Co-tenant, whether can repudiate 
entire mortgage. 

A mortgagor is estopped from denying the 
validity of the mortgage after having received the 
consideration thereof from the mortgagee 
Simila.rly, a joint o(»cupancy tenant wdio desires 
to repudiate a mortgage of the tenancy made by 
his co-tenants, can get back poa8e.ssion of his own 
share in the tenancy, but he cannot repudiate the* 
entire mortgage made by his co-tenants and get 
back possession of their shares, without paying to 
the mortgagee the money realised from him by his 
co-tenants. A Shaikh Mudi r. Mohib Alt 1022 

— Prior and subsequent mortgagees - Sale 

under first mortgage — Property purchased by 
first mortgagee- -Redemption by second mortgagee' 
~ -First mortgagee, pftsition ani rights of. 

Where a first mortgagee brings the mortgaged 
property to sale and himself purchaser it in ex*^cu- 
tion, and a second mortgagee then seeks to redeem 
the first mortgagee, the latter occupies a double posi- 
tion, viz,, that of a mortgagee and of tlie owner of 
the equity of redemption as purchaser of the pro- 
I^erty, and in his latter character he is in turn 
entitled to redeem the second mortgagee on pay- 
ment to him of tl^ sum found due oa his mortgage 
as well as the sum, if any, deposited by him to < 


Mortgage- ooutd. 

redeem the first mortage. Pat DHAKWA>rr« 
CHOwnHRANi V. Huuqobini) raASiiAP, 5.P. L. T. 103; 
3 Pat. 435; (1924) A. I. R. (Pat.) 484 ^ 614 

Redemption- -Mortgagee failing to deliver 

possession of entir^e mortgaged property Meunc 
profits, liability to pay. 

On redemption a mortgagee is bound to hand 
over t ) tlic mortgagor the prop/crty of which he got 
possession in the capacity of mortgagee and in no 
other capacity. If he claims to have become a m 
sharer in the property duriii'' th<‘ pendency of llvi' 
mortgag.^., the proper procedure is for him to hand 
over to the mortgagor the whole (|uuntity of the 
lands of wliich he ol)tained j^oast'ssion as mortgager 
and then to settle with the luoj’lgagor «s to wdiFih 
)X)rtion should be handed back to liim as represent- 
ing his share. 

If tlic mortgagee fe.ils to deliver pnsscsbion of 
the lands of which he obtained inssesfion in tlm 
capacity of mortgagee he will be liable to pay 
mesne pi'ofits to the mortgagor. A Dildar v. 
SHtTKRULLAH, 46 A. 152; (1021) A. I. R. (A.) 444 

1023 

Redemption, suit for Muafi htnd asse^fsed 

in revenue -Revenue paid by mtoigogec, whether 
can be added to mortgage- money Interest, 
mortgagee whether entitled to. 

Where in the case of a mortgage of muafi Imul. 
the land is assessed to revenue tiuriug Uu^ continu- 
ance of the mortgage, and the mi^rtgagec is com- 
pelled to pay the revenue, he is entitled to add the 
amount so paid to the mortgage-money and clairni 
it from th*' mortgagor at the time of redemption. 
He is n^'t, however entithd to cleim interest on the 
amount unle.?8 the termn of the mortgage give him 
that right. L Raja Ram v. Gahi 1033 

Redemption suit— Persons claiming para- 
mount title, whether can be joined as defend- 
ants. See Civil Prooeix'RK Coue, O. II. a. 4 

865 

Kedeinption -Tenant from year to j^car, 

w'liether can redeem. iSee TRANbFisii of Property 
Act, s. 91 (a) , 47 

decree in favour of several mortgagees— 

No community of interest among mortgagees - 
Revision in favour of one, whether of avail in 
favour of another mortgagee. See Limitation 
Act, Sch. I, Art. 183 1 001 

^U\i— Execution - Recitals, on whom bind- 

ing— Mortgage executed by widow— Adoption after' 
mortgage, whether binding on adopted son. 

In an action to enforcse a mortgage security where 
there is no contest l)y the mortgagor and exeemtion 
is admitted by or jiroved against him, the onus lies 
\ipon him to prove that the recital as to payment of 
consideration for the dw^d which he executed is 
untrue. Where, however, a stranger to the transai*- 
tiim is a party, and. the claim is contested by him 
and he denies execution and also asserts that there 
was no consideration for the niortgitge, the onus is 
upon the mortgagee to prove his case. 

In case the attesting witnesi?ee are either hostile 
or not available and the writer gf the bond is dead 
the mortgagee should give independent evidenc/e to 
identify the handwriting of the |>erson lyho pur- 
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Mortgage-ftult- condd. 

ported to put tlie mark or to write the name of tlie 
executant and alao that of the witness who purport- 
ed to attest the deed but whose direct evidence is 
not procurable. 

: A recital in a. deed binds only the maker, i.e., 
the party to the insiruuieiil, and not persons who 
are not parties thereto, although they may have 
derived their title from sucli maker. A person 
who is not a party to n transact irm is in the' category 
(if ti stmnger, and as such can set up an ineonRistent 
claim or dehmee whether he be a plaintiff or defend- 
anl . 

Alihougli a jierson a<lo])te<l l)y a Hindu wddow 
gets the title to her hnsbaud’s estaUi l)y virtue of 
his adoption by her, yet he does not. derive his title 
through her, and, therefore, tianmjt be looked upon 
as a party to a deed of mortgage executed by her 
before his adoption. N Bali ram i\ Kamalja 330 

Transferees after mortgage not ^ im- 
pleaded ill mortgage suit, effect of. See (hviL 
Procisdurk Cook, O. XXI, ii. 60 279 

Muhammadan Law Joint family property-- 
Presumption -Commensality — Partitwn amongst 
Muhammadans- Property acquired by one mem’’ 
her — J nintness Burden of proof. 

I’here is no such thing as joint family property 
under Muhammadan Law and the prasumjition of 
Hindu Law that money spent by a member of the 
family came from the joint fund is not aiiplicuble 
to Muhammadans. 

Amongst Muhammadans mere commensality is 
insufficient to prove joint ness in estate. 

Jn a partition-suit amongst. MiihammadaTis the 
burden of j.roof that property acquired by one 
ineinber only was juirchased out of the joint fund, 
is on the members who allege it. S Yusif Mahomku 
V, AnUBACKRR IHRAHIM 817 

... Co-sharers, possession of, W'hetho^* 

adverse. See Adversk possession 282 

Custom - Marwari Silawata community 

•^Succession — Exclusion of females front inherit- 
ance- Eindencc- ‘Instances — Opinion' -Burden of 
proof- Essentials of valid custom. 

'Inhere is no custom amongst members of the 
Marwari Silawata cf>mmunity by which, in deroga- 
tion of the nilo^i of Muhammadan Law, females arc 
excluded from inheritance. 

To establish the excluBion of females from inherit- 
ance it is of vital iinport{me(] to prove that some of 
the females assorted their rights as heirs and that 
their rights were denied. Mere passive acceptance 
of their position by females in crises where their 
male relations accord to them ail that is necessary 
for their daily sustenance and their refraining 
from actively asserting tlieir rights l-o any share in 
property is not enough to prove that they are ex- 
cluded from inheritance. 

Where females are dependent upon their male 
relations and subservient to their c<>ntrol, to estalv 
their exclusion from inheritance, it must be 
satisfactorily proved that they were aware that they 
were eceluded by reason of a custom having the 
force of law.- 


Muhammadan Law-contd. 

Tiie party relying on a custom which is’ to’ hftvc 
the effect of overriding the ordinary law, must 
prove it by clear unambiguous evidence.- 

Aemstomtobe valid must be (1) immemorial, 
(2) reasonable, (3) continued without interruption, 
certain. 

In questions of custom evidence merely of the 
opinion of leading members of caste is not enough, 
instances must *be proved iu which the allo^d 
eu.stom has been established and proved. WhcJU 
llie oral evidi'iice emanates frtiiu a class of highly 
interested ■witneSHCs, it is of inlinitesimally small 
value. 

Per Kennedy, J. C * Numerous instances of non- 
iakiiig of inheritance by womc'ii would not be suffi- 
cient to establisJi the custom of their exclusion from 
inheritance unltsas it were shmvn that the women 
wished to take their share of inheritance and were 
refused on the ground of the custom and unless it 
wore also shown that there were no instances to the 
contrary. 8 Ubma.nt v. Asat 23 

Widow in possession of husband's 

property^ whether entitled to retain it till entiT^e 
dower is paid. 

When a Muhammadan widow is in possession of 
her husband's j)roperty in Heu of dourer, she is not 
liable to pieccjueal suits by every separate heir of 
her husband. She is entitled to retain the entire 
property until her entire dower is satisfied. A Ja.n 
Bibi V . Batulan Btiu 214 

- — Gift - Mar z-iil -maul, what is^-Deed exe- 

cuted by old man suffering from carbuncle a few 
days before deathy validity of. 

A feobie old man of over eighty years of ago who 
was suffering from a ('nrbimcle, from which he 
eventually died, executed a deed (^f gift a few days 
before his death : 

Held, that the gift, was invalid having been 
executed during marz-ul-maut. A Fatz Bibi v. 
QnuiAT-rLLAii 977 

Uevocaiion-'PossessUm not delivered, 

effect of - Suit to impeach gift -Limitation 
Limitation Act ilX of 1908), Sch. 7, Art. 01. 
Where a deed gift is executed by a person 
governed by the Muhammadan Law, and posses- 
sion of the* ])r()perty comprised in the deed is not 
delivered to the donee, the gift is void^ ab initio, and 
in such a case, no question of limitation for a suit 
to impeach the gift can arise. 1'he right of the 
donor to impeach siu*h a gift can only accrue from 
themojuent when. by receipt of possession by the 
donee the gifi can become operative by law. 

Under Ihc Hanafi Luav a gift cannot be revoked 
after the subject of the gift has increased in value 
owing to some accession thereto made by the donee 
which is inseparable from it. A Mulani i>. Maula 
Bitx, 22 A. L. J. 149; 46 A, 260; (1924) A. 1. K. (A.) 
370 222 

— Guardian, de facto, power of, to sell 

minaPs property. 

A de facto guardian of a Muhammadan minor 
has no power to enter into a contract for the sale of 
the minor’s property. 

Specific performance will not be dc/creed of a 
cimtract to sellimmoveable property entered into 
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Nultance-concld. 


by a guardian on behnlf of a minor. Pat Ahdui, 
Haq V. Mohammad Yahya Khan, (192i) A. 1. R. 
(Pat.) 81; 4 P. L. T. 553; 2 P. L. R. 181 483 

■ — Guardian — Unde, whether guardian of 
nepliew’s property C^/ompetency to give valid 
discharge of decree, iSee Limitation Act, 
e. 7 285 


7 M[(\0¥—-Gifar<]ian do facto, alierintion hy^ 

of minor' $ yroptrly, validity of, 

A guardian of a Muhammadan minor, who is not 
a guardian under the law, is a pure and simple out- 
sider or fazvH, and cannot bind the property of 
the minor by any act of his, whetJier there be any 
necessity or benefit to the minor or not. A Gane- 
SHi Lal V . Nobin Chandra Bose 1 024 

Wakf — Marz-ul-maul — failure 

to act according to trust, effect of. 


‘ When there is no evidence that the wakif on the 
day he executed the wakfnama was under an appre- 
hension of immediate death, the mere fact that he 
was suffering from phtliisis or that he died a few 
days after the execution of the deed, is not enough 
to establish what in MuJiammadan Law is techni- 
cally called marz-al-maut. In fact lingering dis- 
eases like phthisis remove the suspicion of appre- 
hension of immediate deatli on the mind of the 
patient. 

If a mutwalli does not act according to the trust 
imposed upon him by the wakf deed, that could 
not effect the character of t he endowment. It can- 
not be said that a wakf is not good because it has 
not been act3d upon. C Keza Ali v. Kazi Nuu-ud- 
DiN Ahmed 174 

NeCdSSity, proof of. Sec Hindc Law- -Alienation 

11 


Proof of. See Hindu Law- Mitakshara — 

Alienation 45 

NegotiakDie instruments (Act XXVI of 1881), 

S. 4- iVo ‘note— Acknowledgment of debt. 

Plaintiff sued to recover a sum of money on 
the basis of a document which was in the 
following terms : — 

We have Ks. SXX) of yours in deposit with us. 
We shall pay interest on it at the rate of ten 
annas per cent. 

Held, that the document did not contain any 
unconditional undertaking to j:ay the principal 
sum of money and the only undertaking given 
was to pay interest at the rate of ten annas per 
cent, coupled with an acknowledgment of the 
debt ; it was not, therefore, a promissory-note 
within the meaning of section 4 of the Negotiable 
Instruments Act. L Nanak Chand-Ktshoui Lal 
V. Kam Sarup-Qujab Mal 163 

Nulssncs Discomfort, when acticnalle— feature 

of inter ferer^ce Test. 

Discomfort caut^ed ly a nuisance to be actionable 
should be substantial. It should be suhfetantial 
not merely with reference to the i laintiff ; it must 
be of such a degree that it would be subelantial 
to any person, occupying the pr^mices cf the 
plaintiff, irrespective of his position in life, age, 
or estate of health. 


The nature of the interference has to be ex^iQinod 
in each case in the light of the circumstances of 
the place, where the thing complained of actually 
occurs, and the degree of inconvenience caused 
must determine the nature of the relief to which 
the person complaining may be entitled. 

Whether anything is a nuisance or not is a 
question to be determined not merely by an 
abstract (xmsideralioii of the thing itself but 
with reference to its circumstan(!es ; and where 
a locality is used for the purpose of carrying 
on a trade or manufacture, the fac-t that such 
trade or manufacture docs exist elsewhere, not 
far from the j)iaeo, cannot be left out of account. 
A Beiiari Lal i\ Maclean, 22 A. L. J. IfiS; 46 A. 
297; (1924) A. 1. R. (A.) 392 506 

Oudh Laws Act (XVIII of 1876), t. 5- 

Miihammadan Law— Dower paid by husband — 
Cmn't, whether can question arrangement, 

A time-barred debt can form a valid considern- 
tioii for a transfer of property. If u lmsl)Hnd is 
willing to pay a certain amount of the dowei- 
d( 2 bt due to his wife and has as a matter of fact 
paid it by a transfer of property, a Court cannot 
inteifere with tho arrangement on the ground 
that if the husband had resisted the clfiim for 
dower under section 5 of the Ouclh Laws Act, 
the amount decreed to the wife would have been 
less than the value of the property transferred by 
the husband in lieu of dower. 0 Zohra Bibiv. 
Ganesh Prasad 106 

Oudh Rent Act (XXII of 1886), et. 32 (A)i 
32 (B),127 — Suit to recover arrears of rent^- 
Alternative claim for use and occupation — Duty 
of Court, 

Plaintiff sued to recover arrears of rent from the 
defendant and based his claim on a kabuliy at 
alleged to have been executed by the defendant. 
In addition to the kabuliyat he sought. to prove 
that the defendant had been paying rent to him 
as a tenant. His suit was dismis.sed by the lowc^r 
Appellate Court on the ground that he had 
failed to prove the kabuliyat : 

Held, that tho Court was bound to adjudicate 
on the alternative claim of the plaintiff that the 
defendant was in occupation of the land as 
plaintiff’s tenant apart from the kabuliyat and had 
been paying rent to him. O Raja Muhammad 
Maudi Ali Khan v. Tawakkul Khan 764 

88. 107H, 103 (5) (BA)—SuU for 

enhancement of rent— Declaration made by 
Revenue Court that tenants cure under-^oprietors 
- -Suit in Civil Coum to challenge deeUion of 
Revenue Court, maintainability of — J urisdiction 
of Civil and Revenue Courts. 

When a Revenue Court, dealing with a proceed- 
ing for tli 3 enhancement of rent under section lOS 
(fj) of the Oudh Kent Act, mak^s a declaration 
under section 107 11 of the Act that the t<:na)il< 
are imder-pn>prietor8 in iclation to the land i,i 
dispute, a Civil Court has no jurisdiction t > 
entertain a suit by the zemindar for a declaration 
that the persons declared to be under-proprietors 
by the Revenue Court aie nef under-proprietore. 
The jurisdiction to make SLCh a declaration ^ 
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OUdh Rent AOt— 1886— concW* 

exclusively in the Revenue Courts. 0 
IUhhnath Saban' SiNOii V , Uma Dat, 11 0. L. O. 
255 150 

S, 108, cl. Interest on arrears— 

Lambardar’s I iabil ity . 

According to tlie rule in the English Courts of 
TQquity an accounting party may under certain 
cireumstanceB be charged with^ interest. 

A lawhorfiar stands in a ridncinry position to 
liis co-sliurers in the village and if he fails to 
account to them for their share of the profits, he 
IS liable to pay interest O Aditva Vbasau r. 
Chhote Lai, 10 0 A A. L R. 11 O. L J. 
20<i 85 

S. 127- Mortgage- -Ejectment svit by 

mortgagee— Burden of proof- Eindni.ee -Mortga- 
(for whether can plead non-performance of 
contract by mortgage' -Specific Relief Act (I of 
1H77\ s. iilf(b) -Contract A,et (ly of /cSTib, s. d7. 

Before a .sail for ejectment can be hedd to be 
jiiaintainable under tiic j)i*ovi8i(>iis of section 127 
of the Oudh Rent Act, tlic pJaintiff must show a 
title in ejectment against the defendant. 

Wliere a mortgagiic seeks to eject his mortgagor 
from the mortgaged proiKU'ty on the ground that 
the latter is his tenant, the primary evidene(M)f 
the relationshi]) of the parties must consist of 
the terms of the mortgage-deed. 

Tlurngh a deed of mortgage i.s u conveyance, 
yet, when the jnojtgageo seeks to enforce the 
covenant in it relating 'to posseHsiori of the mort- 
gaged lands, it is (»pon to thi* mortgagor to set up 
the CAiuitublo defence of the mortgagee not having 
performed his part of th<‘ mortgage contract. O 
Avantika Rkahad BnnKrL r. (lUp^ Bakhsh, 10 O. 
& A. L. R. 27 O. C. GO; 11 0. L. J. 197 

804 

Pardanashin lady, person cialming under 
transfer by, duty of Burden of proof Quantum 
of evidence. 

It is incumbent on n ponson claiming pn)perty 
belonging to a pardanashin lady on the basis 
of a transfer in his favour effected by a person 
who purported to act under a power-of-attorney 
granted by the lady to give satisfactory evidence 
that the povver-of-attorney had been explained to 
and was understood by the lady. 

No uniform standard of evidence which will 
satisfy the (hmrt on this ])oint can be laid down 
iind each ease must be decided on its own facUs. 
A AisHA Hnu v. MAHfrz-r\’-xjs.sA, 22 A. L. d, 205; Ifi 
A. ;U0; iVJ24) A. I K. (A.) ;i02 180 

PaiilltiOin, private* -Large area left imdividCvl - 
Oolleotorate partition, whether barred. See 
BmoAL lisTATBS Pautition Act, 8. 7 653 

Parlnarshlp—Contrftct between parties - Disclo- 
sure off material facts necessary — Voidable am- 
tract— Election., right of bar exercised. 

A contract w'liich is liable to be avoided by 
reason of misrepresentation, fraud, non-disclosuro 
of maJiierial facts, or undue influence continues 
valid till the party affected has determined his 
election by avoiding it Bo long ay he has inado 


Partnership— condd. 

no election, he retains the right to determine it 
either waj’, subject to this that if an innocent 
third party has acquired, an interest in the 
property, or, if in consequence of his delay the 
l^osition even of the wrong-doer is affected, it 
will preclude him fix>m exercising his right to 
rescind. 

Where one partner enters into a contract with 
another in relation t... the interests of the 
partnership, it his duty to make n full 
disclosure of ail the material facia vrithin his 
knowledge, which Avould assist the other party in 
deriding whether to enter into the contract or 
not. M Bruntov r. BRrxTo.N^ 299 

l^nrtner agreeing to share of other partner 

being sold in execution of decree, effect of. 
See Civil PROCRIUTRE ConE. r. 47 731 

Person, meaning of. See Civil Pboceduke Code, 
0. XL, R. 1 62S 

meaning of. See OoMrANiE.s Act, 1882,- 

6. 1 441 

PleadingS -Appcaf -'-N'eie case, whether can be 
made Events (hiring pendency of suit Coini, 
whether can take notice. 

A (kmrl of Ai)]>eal is not justified in exposing ci. 
mrty after he has obtained bis decree t.o the 
brunt of a new attack of which he hud no notice 
during the hearing of the suit. 

Ordinarily, eveiy plaintiff has got a right to 
say that the rightp of the parlies should he 
adjudicated upoq as they existed at the date of 
the suit, and > that • the Oourt should not 
take notice of any events that have happened 
during the pendency of the- suit. This, however, 
is not an invariable rule and a Court will, in 
exceptional cases, depart from it, especially when 
by so doing it can shorten a litigation and best 
attain the ends of justice by preserving the rights 
of both parties. It is not only in the power but 
it sometimes is the duty, of even a Oourt of 
Appeal to take notk^o of evimts which ha\"e 
happened during the , pendency of appeal, aind 
such events not appearing on the record can . bef 
allowed to be proved by extrinsic evidence. N 
Anant Ram r. Mitrh Dhar 194 

. Attachment and sale of debt due toi 

tenant" Suit to recover debt --Plea of payment, 
whether can be tjvken. Set Takavi Advance 

373 

Oecree can he given only on case made 

by plaintiff -Ameikdment. 

No Judge should give a decree to a plaintiff on 
a ease wJiich is not made in the plaint, If the 
Judge disbelieves the case as made in the plaint 
he should dismiss the suit ; or in the interest of 
justice he may give the plaintiff an opportunity 
to amend the plaint. C Qolak Chandra Nundy 
V. Nishi Chandra Hil 162 

Person not party to contract whether can 

enforce it. 

A person who becomes an owner ^by purchase 
after a settlement is made is not -entitled! to 
enforce a contract which was entered into at the* 
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lime of tlie aeUlement. A 8heo Prasad Dude r. 
Sarjq Mahto, 46 a. 35 SI 9 

Question of law, whether can be raised 

for first time in S3cond appeal. See Appeal, 
Second 221 

Possession acquh^ed under deed — Title whether 
can be repudiated. 

If a man obtains possession of property under a 
deed he cannot afterwards set uj) another title to 
the property against the deed, though the deed 
did not operate to pass the property in question 
to him, and if he remains in possession of the 
X)rop 0 rty till twelve years haA’‘e passed and the 
title of the true owner is extinguished he cannot 
claim by possession an interest in the property 
different from that which he would have taken 
if the property had passed bj' the deed. 

A person who obtains possession of certain 
property as the adopted son of a deceased iierson 
cannot, therefore, subsequently set up a title by 
adverse possession on the ground that his adoption 
was invalid, and claim the property" as his self- 
acquisition. N Jageshwar v. Panduran'g, 7 N. L. 
J,S2; (1924) A. 1. R. (N.) 73 S40 

— Injunction — Recurring right— Dispossee- 

sion — Burying dead bodies in land belonging to 
another. 

An owner of waste land cannot be held to 
have been dispossessed by the mere fact that 
certain persons have been burying dead bodies 
in the land. At any rate, the possession of the 
owners is not affected in respect of that portion of 
the land in which there are no graves. 

The right of the owner of land to restrain 
persons from burying dead bodies therein is a 
continually recurring right. L Mangat Ram r. 
SittAJUL Hasan, 6L. L. 3. 130; ^921) A. I. R. (L.) 
492 1 52 

Possessory title -DisposseftsIfW Snit t(i nvorer 
possession. 

If a person is in iJossession of land oven 
without title thereto, he cannot be successfully 
turned out by another perstjn who also has no 
title, and if such a thing should happen the person 
first in possession is entitled to be put again in 
possession even if he should fail io prove that 
he has a title to the land. Pat Akal v . Baunath 
Das 228 

Suit to recover possession from tre»- 

panser— Plaintiffs title defective, effect of. 

A person who is ousted from ywsacHsiou of 
land by another who has no title whatever to 
the land, is entitled to eject tlie latter, however 
defective his own title may be. N Maroti Kunbi 
V . SlTAttAM 722 

Practice— Appeal /row. preliminary decree pend* 
ing-^Final accrec, appeal from, whether neces- 
sary. 

Where an appeal from a preliminary decree is 
pending it is not necessary to file another appeal 
from the final decree. The result of the appeal 
in the preliminary decree would govern the final 
decree as well O Mcuammad 8ker Khan v, Setu 
gWAMI Daya«» 411 


Practice -concld. 

Handwriting, comparison of — Opinion 

fonned by Judge in absence <jf evidence, danger 
of. See Evidence Act, s. 73 668 

Question of law, whether can be raised 

for first time in second appeal. See Appeal, 

SECOND 221 

Second appeal --Question of title— Ques- 
tion of ^adverse possession— Mixed quest inn of law 
and fact. 

When a question of title rests on tlie iutor- 
pretation of certain document r and the legal 
inferences to be drawn from tboiii, it is competent 
to the High Court to entertain it in second 
appeal. 

The question of adverse possession is a mixed 
question of fact and law can b.' discussed in 
second appeal referred to. O Inderpal Singh v. 
Thakur Din Singh, 10 U. L. J. 646; (1924) A. 1. 
R. fO.) 266; 27 O. C. 77 895 

Succession certificate not produced — 

Objection taken in appeal -Procedure. See 
Succession Certificate Act, s. 4 307 

Pre-emption -“CoTWtructioa of document — Sale-'-- 
Mortgage by conditional sale — Option of re- 
purchase, whether immoveable property— -Sale of 
optioyi^ whether can be pre-empted. 

Two co-sharers in a village sold their shares by 
one sale-deed for a joint consideration. On the 
same day tlic vendee executed an agreement in 
favour of one of the vendorH whicli provided that 
if the latter paid back a c.ertain sum of money 
within a certain period he could get back his 
share of the property sold, nnd that if he paid 
back a certain further sum within the same period 
be. could gel hack the siuire of the other vendor 
also : 

He/cZ, that the ti'ansacliun was on*" of shV with 
an option of rc-]»uj*chaRp and not one of mortgag*'* 
by conditional sale. 

A mere option of re-pnr<*has8 cannot be said U^ 
be immoveable properly and the sale of such a 
right cannot, therefore, be pre-empted.' A VVasi, 
Fatima Bibi v. Amdul Ghafpar Khan 171 

Ca<#tow--Waiib-ul-arz containing recital, 

of pre-emption Subsequent fartitio7i of milage 
-rNew Wajib-ul-arz maintaining right intact-^ 
Custom whether still exists. 

Plaintiffs suod for iKissession by pre-emption of 
certain land alleging that a custom of pre-emption 
applied to the wakal and that they were co-sharers 
in it. The existence of a custom applicable to' 
the village as originally constituted ana oarrying* 
the incidents as recorded in the wajib-ul-are or 
that period was not disputed, but it was contended 
that on a subsequent partition of the village into 
two mahals tlio custom wa.s abrogated in its 
entirety. It appeared, hf»wevcr, that the wajib-ul- 
arz of the mahal in suit prepared at the time -of 
partition maintained intact the rights of certain 
specified persons: 

Meld, that what was recorded in the wajib-ul- 
arz at the lime of partition could not be regard-* 
94 a« 8 . contract, but a cou^uation ul ^ 
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application of the custom to the altered state of 
alTairs, and that, therefore, the plaintilYB were 
entitled to sue for pre-emption. A Beni Prasad 
V. Shkopin, 22 A. L. J. 281^; 46 A. 361; (1924) A. 
IK. (A.) 425 586 

Pre-emptorf substitution of, in place of 

vendee^ date of. 

The riprht of pre-emption is “a right to the 
benefit of a contract,’' or a right of substitution 
^titling the pre-enij)tor, by reason of a legal 
incident to which the sale itself was subject, t(^ 
stand in the shoes of the vendee, in respec.t of all 
the rights and obligations arising from the sale 
under which he has derived his title. 

A right of pre-emption is not a mere right of 
re-purchase, either from the vendor or from the 
vendee involving a new contract of sale, but it is 
simply a right of substitution. It is, in effect, as 
if in a sale-deed the vendee’s name were rubbed 
out and the pre-emptor s name inserted in its 
place. O CoLLBCTCR Singh r. Madari Lal 738 

Wajib-ul-arz — fj/ariicr document contain- 
ing no recital of pre-emption —Later document 
creating right of pre-emption — Custom, whether 
prd^oed. 

Plaintiff sued for possession by pre-emption of 
certain lands alleging the existence of a custom of 
pre-emption and basing his right on a clause in 
the wa jih-ul-arz. It appeared that there were two 
wa jib-ul-arais on the record and that whereas one 
created a right 'Of pre-emption in favour of certain 
classes of persons, the other contained no definite 
recital of a custom at all : 

Ihld, that bn thebj two documents it vrtis 
impossible to conclude that there was clear and 
unambiguous evidence of the existence of a 
custom of pre-emption in the village and the 
plaintiff’s suit was liable to be dismissed. A’ 
Mctsaddi Lal v. Kharag Bahadur Singh 508 

Presumption— Agnates. 

There is no presumption against the locus standi 
of agnates beyond a definite degree of relationship 
to challenge an aUenalion. L Kyas Muhammad v 
Banna 183 

Principal and agent-Suit for account- Light 
of agent to sue for account. 

Before being entitled to an order for an account 
the plaintiff must satisfy the Court that the defend- 
ant is an accounting party. 

An agent cannot maintain a suit against his prin-. 
otpal for an account unless he makes out a special 
case, e. g., where the account between him and his 
principal is of a comxjlicnted nature. S Firm op 
Jbseakam Bhagwandas V . Katanchand Fateuchand 

846 

Probate and Administration Act (V on 881), 

88» 3,- 61--Benfi^aZ, W. P. and Assam Civil 
Courts Act (XIl of 1887), s. 8- -Additional District 
JudgCf jurisdiction of, extent of— ‘Probate cases 
transferred to Additional Judge— -Jurisdiction to 
revoke Probate granted by District Judge. 

By Virtue of the provisions contained in section 8 
of the Beagalt N.*w. p. and Assam Civil Courts 
Act, an Additional District Judge exercisee with 
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Probate and Administration Act— concld. 

respect to the cases transferred to him by the 
District Judge the same powers as the District Judge. 
Where, therefore, the cases under the Probate and 
Administration Act hav'c been transferred to an 
Additional District Judge by the District Judge 
the Additional District Judge becomes the Judge of 
the principal Civil Court of Oiiginal Jurisdiction 
within the meaning of section 3 of the Act and 
has j urisdiotion to revoke a Probate granted by the 
District Judge. Pat Daho Kueb v. Tubal Dei, 3 
Pat. 609 701 

— 83 ^ 128, 130— Demonstrative legatee 

against other legatee. See Will— Construction 

274 

Probate Court —Jurisdiction to deal with title to 
property — Compromise decree passed by Probate 
Court —Property more than R$, 100 in value — Title, 
whether can be destroyed by decree. 

A I^robate Court has no jurisdiction to deal 
with title to property covered by a testamentary 
instrument. Therefore, title to property cannot 
bo abandoned by a compromise decree passed by 
a Probate Court in accordance with the terms 
of the compromise, nor can such abandonment, 
whether stated orally or written in the petition 
of compromise, destroy title to immoveable pro- 
perty exceeding Ks. lOD in value, unless there is 
a registered conveyance. 0 Srimati Haridasi Dbbi 
V. Pkamatha Bhusan 14 

Provincial Insolvency Act (III of 1907), ss. 16 

(6), 36, 37 —Fraudulent preference -Burden 
of proof - Intention to prefer — MoHgage executed 
to pay o-ff creditors, validity of— Debt due to in- 
solvent paid to his creditors —Discharge of liabil- 
ity. 

Cnder section 37 of the Provincial Insolvency 
Act of 1907, the onus is upon the Official Ke- 
ceiver to show that the intention of the insolvent 
was to prefer one creditor to others and there 
must be some evidence of intention to prefer 
other than the mere fact that he was insol- 
vent. 

If money is raised by. an insolvent by pledging 
properly for the purpose of paying creditors, 
whatever may be the view of the mortgagor in 
paying the creditors, if the mortgagee acts bona 
fide, the transaction would be valid against the 
Official Receiver. 

By virtue of section 16 (6) of the Provincial Insol- 
vency Act of 1907, the property of the insolvent 
by reason of the principle of relation back, on the 
date the insolvency petition is presented, becomes 
the property of the Official Receiver, and a pay- 
ment made by a debtor of the insolvent to his 
creditors after that date would not relieve him 
from liability to i)ay the amount to the Official Rc- 
eeivor. M Janaki Kam Vilas Nidhi Ld. v. Official 
Receiver, Coimbatore 16 

Provincial Insolvency Act (V of 1920), 

88. 4, BO— Official Receiver, power of-^Sale by 
Official Receiver^Objections^^-Proeedure. 

An Official Receiver has no power to make an 
order in a claim petition. It is not a power 
which has been delegated to him under section 80 d 
the Provincial Ixmolveney Act, 
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If the claimant wants to prevent a sale of the pro- 
perty as belonging to the insolvent, he should apply 
to the District Judge direct to take action under 
section 4 of the Act. M Yellayappa Chettiar v, 
Ramanathan Chettiar, 46 M. L. J. 80; (1921) M. W. 
N. 163; 19 L. W. 251; 47 M. 312; (1924) A. 1. R. (MJ 
448 1017 

98. 28f 53| 7 Second appeal— JmoLvent 

— Receiver not appointed — Powers of Court — 
C^'editor's remedy for recovery of debts. 

A second appeal will lie against an order under 
section 53 of the Provincial Insolvency Act (Y of 
19^), under section 75 of the Act, but only on a 
point of law as provided in sub-scctiun (1) of section 
100 of the Code of Civil Procedure. 

If no Receiver is appointed in an insolvency case, 
the Insolvency Court can it, self move iindoi 
section 53 of the Provincial Insolvency Act on 
the matter hewing brought to its notice by a credi- 
tor. 

A creditor of an insolvent lias no remedy against 
his property in respect of the debt other than that 
provided by section 28 of the Act. N Srtii 8heolal 
IK Girdharilal 140 

8. 68 — Official Rccei rev disallowing credit- 
ors claim— Proceedings instituted by creditor 
against order — Official Receiver, whether neces- 
sary party- District Court, whether hound to take 
fresh evidence. 

The Official Receiver is an officer of (\uirt and 
there is no provision in the Insolvency Act 
which makes it obligatory on the District Court 
to have the Official Receiver made a formal 
party to proceedings under the Act, and the fact 
that he is not impleaded does not vitiate any order 
passed therein. 

There is no provision in the Insolvency Act lay- 
ing down any obligation on tho District (^ourt to 
take fresh evidence .in matters brought before it al- 
though it would be open to the Court to lake such 
evidence if it thinks desirable to do so. 

In certain insolvency proceedings the Official Re- 
ceiver allows the claim of a creditor only in part. 
The creditor applied to the District Judge pra>dng 
that the whole of his claim be allowed. The 
District Judge granted the prayers and another 
creditor appealed to the High Court against the 
oi’der ; 

Held, (1) that inasmuch as the creditors were made 
parties and notice had been given to all of them, it 
was open to them to appear themselves before the 
District Court or to have moved the Official Receiver 
to repi’eaent the whole party of creditors before 
the Court and to state their objections and the prwf 
tendered and that, therefore, it was not necessary to 
make the Official Receiver a formal party to the pro- 
ceedings ; ' 

(2) tliat as the District Judge was merely consider- 
ing the correctness of the order of the Official Re- 
ceiver there was no objection to his acting on the 
evidence given before that officer. M Kumaraswami 
Nadar v. Vbnaktaswami Koltndan, 19 L, W. 193; 46 
M, li. J, 242; (1924) M. W. N. 212; 34 M. L. T. 337 

857 

i88. 68f 80; scope of-— Official Receiver 

when can deal with properties of insolvent-^ 


Provincial Insolvency Act— 19SiO-~;concid. 

Invalid sale, application for setting aside— Limi 
tation. 

Under section 80 of the Provincial Insolvency Act 
1920, the power to make the vesting order is not de* 
legated to the Official Receiver. 

The Official Receiver does not get a right to deal 
with the properties of the insolvent without an ex- 
press vesting order. 

Section 68 of the Provincial Insolvency Act pre- 
supposes that the decision is by a Receiver pjuperly 
appointed and does not ai)ply where the sale is in- 
valid as being made by a person who was not au- 
thorised to sell. 

An insolvency petition having been tiled in the 
District Court, the District Judge made an en- 
dorsement on it that it was “transferred for disposal 
to the Official Receiver.” No further orders 
were made by the Court in tlir case. After the 
adjudication of the insolvent the Official Re- 
ceiver sold two properties belonging to the in- 
solvent and two creditors, therehwe, applied to 
the District Judge to get the two sales set aside. 
The District Judge dismissed their application 
on the ground that Lhe\’' were out of time 
having been tiled more tlmn 21 days fn)m the date 
of the two sales. The creditors appealed to the High 
Court ; 

Held, that the order of the District Judge could 
not be taken to include a vesting order made in an- 
ticipation of the adjudication of the insolvent and 
the Recci\ ©r had, therefor©, no power to deal with 
the properties ; 

(2) that the sales being invalid, section 68 of the 
Pnwincial Insolvency Act did not apply and the 
rules were liable to be set aside. M Sankara Rao v. 
Ramakrishnayya, 46 M. L. J. 184; (1924) M. \V. N. 
198; 34 M. L. T. 2; 19 L. W. 450; (1924) A. I. R. (M.) 
461 . 294 

Provincial Small Cause Courts Act (IX of 
1887), 8. 26 —Revision (Jourt, whether can 
vary decree ill favour of nun-iietitioner -Discre- 
tion of Court. See Civil Procedure Code, s. 115 

736 

8ch. II, Arts. 6, 11 —Suit foj* money based 

on h 5 ''poLhecation bond, nature of. See Civil Pro- 
cedure Code, s. 102 662 

Art. 8— “ Rent'\ tneaning of — 

Damages for use and occupation, suit to recover, 
nature of— Jurisdiction of Small Cause Courts, 
The, word “rent” in Art. 8 of Schediile II to the 
Provincial Small Cause ClJourts Act is intended to 
be understo<)d in the ordinary sense of a return 
in money or kind for the enjoyment of special 
property held by one person from or under an- 
otJier, and does not inciude damages for the use 
and occupation of land by a trespasser. 

A suit to recover such damages, therefore, does 
not fall within the Article and is not excluded from 
the cognisance of a Small Cause Court. L Gajjab 
V, Guru Suboul Sinoh 383 

Art. B—Suit to recover rent of 

grazing land, nature of — Suit whether cognisahlt 
by Small Cause Court, 

Plaintiff obtained a lease of spme grass land situ* 
ate in a CRutonement from the Catitdnotnent Cent* 
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inittee and sub-lot the land for ^?razing puri) 08 es 
to the defendant at a lixcd rale per cattle. In a 
suit by the plaintiff for recovery of the rent from 
the defendant: 

Held, that the suit v/as not one for the recovery 
of the price of a grass sold to be cut, but -vvas one 
for the recovery of rent and being covered by 
Art. 8 of Schedule II to the Provincial Small 
Cause Courts Act, was excluded from th(' cognis- 
ance of Small Cause Court. A Ausscwi Lal v, 
Mullhan, 22 A. L. J. 10 O. & A. L. U, 45t; 
40 A. 369 346 

Sch. II, Art. 11 -Queation of title Juris- 
diction nf Small Cause Court. 

A Small Cause Court has no jurisdiction to de- 
termine questions of title, and a pronouncement 
made by a Small Cause Court on a question of 
title cannot affect the entries in the Revenue 
Record. 

A corrootion of the Record of Rights means an 
actual alteration of the entries therein N Rambus 
r. Moti, 20 N. L. R. 70 872 

—Art. 35 (I) —Suit to recover value 

of trees cut and removed hy defendant, whether 
cognisable ‘by Small Cause Court. 

A suit by a landlord to recover the value of trees 
belonging to him cut and removerl by the defend- 
ant who had purchased them in execution of a 
decree obtained against the tenant of the {)laintiff 
falls under Art. .'If) li) of Scheduh' 11 t(M lie Pro- 
vincial Small (^ause (Vmrls Act and is, then^fore, 
excluded fnaii the cognisance of a Small (’uuse 
<^uu‘t. A Canksh Das v. Ra.ia SriiA,i Pal Sin(;h, 
40 A. 233 371 

Punjab courtsAct (Vi of 1918) s. 41 (3)- 

Appeal, second" Remand, findings on Finding 
of fact, whether can be questioned- Finding on 
question of custom- Certificate whether necessary. 

All that is laid down in scA'tion 41 (3) of the 
Punjab Courts Act is that no apyieal .shall lie to 
the High (?ourt regarding the validity or existence 
of any custom without a cortilicate by the Judge, 
of the lower Appellate Court. There is no pre- 
vision that when once an appeal has be<*n properly 
filed, a certificate, should be rc<^uired at any sub- 
sequent Stage of the hearing 

The provision as to a cartilicate is only intended 
tn apply ns a condition precedent to the filing of 
an appeal and not as a (*on(iition precedent to the 
challenging of a finding on a (piestion of custom 
remandod to the lower Appellate Court. Once a 
second appeal has been legally instituted the 
appellant can contest at the hearing any findings 
of the lower Appellate Court which are against 
him, so long as he has taken exception to them in 
his ground of appeal. 

When, therefore, an issue on a question of cus- 
tom is remanded in second appeal under O. XLI, 
r. 25 of the Civil Procedure Code, the finding on 
that issue recorded by the lower Appellate Court 
can bo questioned before the High Court withoitt 
a certifiioiAte. U Bam Mana v, fm Bam, G L. L. J, 
J45; (im) A. I K. (1.0 m 404 
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Punjab Custom (Power to Contest) Act (il 
of 1920), SS. S, 6, applicability of-^Suit for 
possession by heirs, resisted by appointed heir — 
Appnmtment of heir by female. 

Section 6 of the Punjab Custom (Power to Contest) 
Act deals only with the case of an allegation that 
the appointment of an heir is contrary to custom, 
it has no application to a case where the plaintiff 
sues for possession as heir and is resisted by the 
defendant on the giound that he is an appointed 
heir. The Act has no application to the case of an 
appoinlmeut of an heir by a female. L Richpau v. 
Mvla 123 

Punjab Land Revenue Act (XVI 1 of 1887), 
8.158 (2) (xvii), (xvlll) "Jurisdiction of Civil 
and Revenue Courts — Partition— Suit for declara- 
tion that certain lands are shamilat, whether 
cognisable hy Civil Courts. 

A suit for a declaration that certain lands are 
shamilat and should be partitioned on that basis is 
not a suit contesting the mode of partition and does 
not fall within the purview of clauses ixvii) and 
of section 158 (2) of the Punjab Land Revenue 
Act. The cognisance of such a suit by a Civil 
Court is not, tlierefoi’e, barred. L Grla Ram v. 
8ohna Ram . 68 

— 8. 158 (2) (XVll)” '"f Jurisdiction of Civil 

and Revenue Courts— Suit to recover excess area 
allotted in partition, nature of Question of title. 

A suit to recover pOHsepisioii of a certain area of 
land on the allegation that the. area in dispute had 
been allotted to the defendants at a partition of 
.shamilat land in excess of the. share to which they 
were entitled in accord an«jc with the mode of par- 
tition agreed to by the parties and adopted by the 
Revenue Authorities, raises a pure, qui^stion of title 
and is not excluded from the jurisdiction of the 
Civil Courts by clause {xvii) of section 158 of the 
Punjab Land Revenue Act. L Khanu v. Raja 

1029 

Punjab Pre-emption Act (I of 1913), s. 3 (1) 

-Agi'icultural land, what is Land not used 
for agricultural purposes for several years. j. 
The ((ue.stion whether, on the facts found, the 
property in dispute is to b(‘ classed aa agricultural 
land or as village immoveable property within the 
meaning of section 3(1) and (3) of the Punjab Pre- 
emption A<‘t is a question of law. 

I’he test for determining whether a piece of land 
38 or is not agricultural land is the use to which 
the land is put at the time of sale, and each case 
must be decided on its own facts. 

It is not a necessary implication that land is not 
agricultural land merely because at the time of sale 
it bears no crop. Agricultural land often lies fal- 
low in the ordinary coui’se of agriculture, and often 
remains unsown by reason of paucity or excess of 
moisture. 

Land which has not been used as agricultural 
land for a period of six years and has been pro- 
posed for sale as a building site cannot be regarded 
as agricultural land within the meaning of section 
3 (1) of the Punjab Pre-emption Act. L Qopi Mal 
V. Muhammad Yasin 443 

8 . 3 {2)— 'Village immoveable property-^ 

Village^ what is— -AfacSinc Uohulla of Jhelum 
City, whether village. 
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The expression “Tillage” ordinarily connotes an 
area occupied by a body of men mainly dependent 
upon agriculture or occupations subservient there- 
to. 

T^t part of village Pirn Ghaib which is includ- 
ed in the Machine Mohalla, has become a part 
of Jhelum Town anrl can no longer be regarded 
as village immoveable property within tlie inenn- 
of section (2) of the Punjab Pre-emption Act. L 
Diwan Chanp V. Nizam Din 991 

8. 22 (4) -Civil Procedure Code {Act V of 

1^8)^ s. — Fte^emption suit — Failure to depo- 
sit one-fifth of purchase-money --Extension of 
time--p7'ocedure. 

Section 148 of the Civil Procedure Code, which 
gives the Court a general power to enlarge the 
period fixed or gnmtod for the doing of any act, 
is applicable to a case where the plaintiff in a 
pre-emption suit has failed to make, the deposit 
required by section 22 of the Punjab Pre-emption 
Act within the time lixed by the Court.. 

The words “his plaint shall bo rejected” in clause 
(4) of section 22 of the Punjab Pre-emption Act 
read with the provisions as to an extension of time 
contained in the same clause,. means that the jilaint 
shall be rejected if the Court should not deem it 
proper to alloAv Xurtlier time, or, if the deposit 
is not made within such further time as the Court 
may allow. 

Where a plaintiff in a pre-emption suit fails to 
make the deposit required by section 22 of tlu‘, 
Punjab Pre-emption Act within tlte time fixed by 
the Court, his plaint should not be rejected without 
affording him an opi)ortunity to furuisli an expla- 
nation of his failure to make the deposit and cx 3 ti- 
sidering the question whetlier time slionld or 
should not be extended. L IUm Ratan v Raja Ram, 
(1923) A. I. R. (L) 643; 5 L. L. J. 454 61 

; — S, 30 -Pre-emption sicit— Vendee in pos- 
session as Lessee before sale- -Physical possession — 
Limitation. 

Where a vpdee of land is, on the date of the 
sale, in physical possession of the land as lessee, 
he cannot lake physical possession of tho land 
imder the sale, within the moaning of section 30 
of the Punjab Pre-emption Act, and limitation 
for a suit for pre-emption in respect of the sale 
would commence to run from the date of the 
mutation. L Sheo Ram v. Indkaj Q7 

Punjab Redemption of Mortgages Act 
(f I of 1 91 3 ) I 8, 1 3 — -Application for redemption 
— 0r(hr‘ directing redemption on payment of a 
certain sum — Suit far declaration by mortgagee 
that a larger sum is due on mortgage - Limita- 
tion, 

Defendant made an application under the Punjab 
.Redemption of Mortgages Act for redemp- 
tion of a mortgage. The Collector mad© an 
order directing redemption on payment of a 
certain sum. The mortgagee instituted tho 
present suit for a declaration that tho charge on 
the land 'was a sum higher than that determined 
by the (?olleotor and that he was entitled to retain 
possession of the laUd until the sum claimed by 
him was paid to him : 

Heldf that the position of the mortgagee in the 
'0Uitt was not that of a plaintii! but was more 
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analo.frous to that of a defendant, tho suit being 
■virtually a defence against an order ditresting the 
morigugee of j)oasesbion before j;)ayment of the 
sum 'due-, find no question of liinitutiun for tho 
suit c-ould, therefore, ariso. L Ram 8aran Das 
V. Mcla, (1923) A. 1. R. (L.) 648; 4 L. ^316; 5 L. L. J. 
513 103 

Punjab Tenancy Act (XVI of 1887), ss. 50, 
77 (3) (g)- -Landlord and tenant-— Suit by 
tenant to recover possession of holding from 
landlord, w he the r cognisable by Civil or Revenue 
Court. 

A suit by an occupancy tenant to recover pos- 
sftGsioii of hie holding from tho landlord by 
■whom he has been wrongfully dispossessed is 
cognisable only by a Re venue Court and not by 
a Civil Court even though brought more than 
one ycjir after the date of the plaintiffs’ dia- 
posscsBion. L Malindar Sinlui r. Allah Dttta, . 
am) A. 1. R. (L.) 539 346 

• S. 69 — Oceupaney tenancy— Succession — ■ 

Collaterals inter «(*- rule applicable to whole 
blood whc.ihcr excludes half blood. 

While succesfiioji to an occui)aiicy tenancy is 
governed by eection 59 of the Tenancy Act the 
rights of the collaterals inter se would be govern- 
ed by the relevant tribal or village custom, so 
that among themselves those related to the de- 
ccfisod in the whole ]>lood may exclude those 
w'lio only related to him in half blood. L 
PoHLO Ram r. Sc iuan 45,0 

SS. 77(3) (e), proviso, 98— Jnmd'ictmn 

of Civil and Revenue Courts -Mortgage — Mort- 
gagor retaining possession ns tena-nt — Ejectment, 
'sH'il. JOT— Landlord and tenant, relationship of — 
Presumption - Procedure. 

'■Phe general rule is that jurisdiction is govem- 
cd ])y th<^ allegations made in tlio plaint and not 
i)y the defoiicc set up. 

The proviso to Koetion 77 of the Punjab Tenancy 
Act is juaiidatory and has tho effect of transforr- 
iftg to a Revenue Court exclusivo jurisdiction 
decide a ca^e Avhicli, nevertheless, so far as 
tho allegations of tho plaintiff alone are con- 
comod, may have been rightly instituted in a 
Civil Court. 

The jurisdiction of a Revenue Court, ^ how- 
ever, is not ousted by a pleading raised in de- 
fence. 

Where a Revenue Court is confronted with a 
suit by a mortgagee who socks to eject his 
mortgagor in the capacity of his tenant, it is for 
tho Court to sec from the plaint, the mortgage- 
deed, and the phiintiff's own explanation of his 
case, whether he is actually the landlord, that is 
whether the mortgagee is actually holding under 
him as tenant, and to proceed wdth ,the case if 
it considers that this is primafac\e established, 
but to dociin 3 jurisdiction if it is, not. If it does 
not doclinf^ iui.sdiction on this 'ground, and if 
the defendant's pleas raise an issue which it is 
necessary to determine for the decision of the 
whole suit and w^hich strikes at the question of 
the status of landlord and. tenant, the Revenue 
Court can always find on that issue itself and 
dismw the suit iC the defendant succeeds 
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Such dismissal does not^ however, in any way. 
bar the plaintiff from suinff in a Civil Court on 
liis mortgage. The finding of the Kevenue Court 
on tills issue does not constitute res judicata against 
the Civil Court. 

Where there is not only a deed describing a 
mortgage as one with possession, but also a 
practically simultaneous deed of lease by which 
the mortgagor retains possession of the mort- 
gaged land, paying what is described in the* 
deed as rent to the mortgagee, there is a presump- 
tion that the latter is entitled to assume the capa- 
city of landlord. P Mian Fbroze Shah r. Sohuat 
Khan 423 

Railways Act (IX of 1890)| S. 72— Kespofisibility 
of Railway —Bailee. 

A gun is not an explosive or dangerous ivhon 
unloaded and a Kail way Company is under no 
obligation to open a package containing an unloaded 
gun. 

The liability of a Railway Company under sec- 
tion 72 of the Railways Act is that of a bailee 
under sections 151, 152 and 161 of the Indian 
Contract Act. The Company is bound to take 
as ' much care of the goods bailed to them as a 
man of ordinary prudence would of his own 
goods and, in the absence of any special coiitratd, 
they are not responsible for damage to goods. N 
RoHILKHUND and KuMAON Ry. Co. V. ZiHRUS yvEi) 
Advi 34 

— — 83. 72, 76 — Risk Note, Fnrni B -^Cou- 
signment of goods for can'iage—Loss of goods 
•^Suit to recover value — Burden of proof. 
Section 76 of the Railways Act does not apply 
to contracts limiting the liability of a Railway 
Company under section 72 of the Act. 

In a suit against a Railway Company to re- 
cover the value of goods consigned to the Com- 
pany for carriage under Risk Note, Form B, Iho 
plaintiff must prove that the loss of the goods 
was due to the wilful negligence of the Company. 
C East Indian Railway Co. v, 8tii I^kosad Durr 
Rat 449 

88. 72,76 — Risk Note, Form B— Goods 

carried at owner's risk for portion of route and 
at Railway risk for remainder —Goo^s destroyed 
in transit over latter route — Damages, suit for — • 
Burden of proof. 

Plaintiff consigned certain goods for carriage 
to the defendant Company and paid freight for 
a certain section of the route at the owner’s risk 
rate and for the rest of the route at the ordinary 
rate. He signed an owner’s Risk Note for the 
entire route, but it was found that the Company 
had not published an owner’s risk rate for the 
latter portion of the route. The goods were de- 
stroyed by fire while in transit over the portion 
of the route for which freight had been paid at 
the ordinary rate. In a suit by the plaintiff to 
recover the value of the goods: 

Held, (1) that the mere fact that the plaintiff 
had signed an Owner’s Risk Note for the entire 
route did not make the note applicable to that 
portion of the route over which the ordinary 
freight had been paid; 

(2; that thb burden lay on the defendant Com- 
pany of proving that they had exercised the 


Railways Act— conid. 

ordinary amount of care with respect to the 
goods. A Gadodia and Co. v. Great Indian 
Peninsula Railway Company, 22 A. L. J. 1; 46 A. 
161; (1921) A. I. R. (A.) 254 893' 

88. 72, 7 6 —Risk Note, Form B — Suit 

for compensation for non-delivery of goods — 
Loss, plea of — Wilful neglect, proof of— Theft, 
allegation of. 

In answer to a suit for compensation for non- 
delivery of goods consigned under Risk Note, 
Form 13, it is sufficient for the defendant Com- 
pjuiy to plead loss as contemplated by the 
Risk Note, and it need not call evidence to satisfy 
the Court that the goods are still not in , its 
possession. 

Wilful neglect on the part of the Railway Ad- 
ministration or of servants is not established 
merely by the fact that the Company allege that 
the wagon in which the goods were being carried 
was broken into by tJiieves. Pat bRi Nr WAS 
81 TARAM r. East Indian Ry. Co. 479 

8. 77 — Consignments last on different 

dates— One notice served on Railway for all lost 
consignments — One suit instituted about all — 
Court- fee. 

It is open to a plaintiff, who has sustained 
losses in respect of different consignments of 
different dates by reason of tlie negligence of a 
Railway Administration, to consolidate his claim 
and to serve, the Railway with one notice, under 
section 77 of the Railways Act, in resjiect of all 
the losses. Where one notice is served in such 
a cuse it is a part of the “ cause of action ” 
of the plaintiff and it is impossible for him to 
maintain separate suits in respect of the separate 
losses or causes of action. Consequently, the 
Court-fee; in such » case j.s chargeable on the 
consolidated sum of nioucy and not the aggre- 
gate amount of fees calculated separately on the 
amount of each distinct loss, Pat East Indian 
Railway Co. r. Ahmadi Khan, (1924) Pat 175 

415 

88 . 77, 140 — Claim against Railway — 

Notice to Manager or Agent, necessity of — 
Notice to subordinate officer ^ Burden of 
proof. 

Section 77 of the Railways Act, read with sec- 
tion 1-10 of that Act, does not absolutely require, 
that a person making a claim against a Railway 
should himself give notice to the Manager or 
Agent of the Railway, but if he chooses to run 
the risk of giving the notice to any person other 
than the Manager or Aj^ent, . it is necessary for 
iiim to show that the notice was delivered on his 
behalf to the proper person, that is the Manager 
or the Agent of the Railway, as the case might 
be, within six months. 8 Firm ok Bibdichand 
POONAMCHAND V. ThB SbCRKTARV OF STATE 736 

Receiver^ appointment o/, pending arbitration 
proceedings-^ Jurisdiction of Court — Civil Pro^ 
hedure Code (Act V of 1908), s, 151, Sch. II, para* 

S, cl. (if). 

A Court has jurisdiction to appoint a Receiver 
while an arbitrator is proceeding with a refereilce 
but this power efthe Court ekouldUot beexer« 
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cised except in exceptional circumstances, with- 
out the concurrence of the Arbitrator. 

A Court has also power to appoint a Receiver 
in the interim between the 8\jbmisBion of the 
award and the final acceptance or rejectioji of it. 
8 Chbtansing V. Gulibai 84 

Decree passed in scheme suit — Appeal- - 

Receiver appointed pending appeal — Appeal mb- 
stantially confirming scheme decree- Receiver if 
becomes functus officio — Application to discharge. 
Receiver— Remedies of parties. 

Pending an appeal against a decree framing a 
scheme in relation to a temple, a Receiver was 
appointed on allegations being made that the 
trustee did not act in accordance with the scheme. 
The original decree for scheme was confirmed by 
the Court of Appeal with slight modifications. On 
summons being then taken out by the tnistee for 
the discharge of the Receiver on the sole ground 
of his having become functus officio after the order 
in appeal : 

Held, that the effect of the order in appeal, 
which merely varied the scheme, was not ipso 
facto to discharge the Receiver but that it con- 
tinued to be in force till it was duly put an end 
to. 

Remedies of parties pointed out. M Duraivelit 
Mudaliar V. Audikesavalu Naibu, (1924) M. W. 
N. 235; 46 M. L. J. 343; 19 L. W, 388; 34 M. L. T. 
90; (1924) A. I R. (M.) 557 133 

— ^ duty of, towards Court — Receiver appoint- 
ed by one Court — Another Court, whether should 
appoint Receiver — Leave to sue Receiver, effect 
of — Possession, whether surrendered by Court 
granting leave. 

A Receiver is merely an officer of Court through 
whom the C'!ourt lakes j) 08 session of property, tlie 
subject-matter of a litigation, and it is not for the 
Receiver to take up any attitude except one of 
absolute loyalty and obedience to the Court ap- 
pointing him. 

It is of the utmost importance that, where con- 
current proceedings for similar relief are taken in 
two different and indejjeiident Courts, no order 
should be passed which may lead to friction or 
conflict of jurisdiction. 

Where a Receiver has already been appointed by 
a Court of competent jurisdiction and has taken 
over possession of the properties in respect of 
which he has been appointed, another Court 
should not appoint a Receiver in respect of any 
portion of those properties. It is not the object 
of appointing a Receiver to keep ^ a third party 
out of possession who may be entitled to posses- 
sion; and the Court will readily give leave to sue 
its Receiver if satisfied that there is a case to be 
tried, so that the claim of the third party may 
be tried in the presence of the Receiver. But by 
giving leave to sue the Receiver, the Court ^does 
not relinquish possession of the properties to tho 
Court in which the claim of the third party may 
be asserted. It retains full control and dominion 
over the property, though it may give leave to a 
stranger to sue the Receiver. Pat Sirdhar Chow- 
UHRV V. Mungniram Banoar, (1924) Pat. 54; 5 P.L.T. 
243; 3 Pat. 3S7; (1924) A. 1. B. (Pat.) 491 620 


Registration Act (XVI of 1908), $.2 (7)-^ 

Conditional agreement to execute lease, if com* 
pulsorily registrable. 

A conditional agreement to execute a lease is 
not au agreement within the meaning of section 
(7) of the Registration Act, which contemplates a 
jiresent demise and is not, therefore, compulsorily 
registrable. 8 Amiubux v . Jantmal 7*1 

Sn '\7— Award -Registration — Private 

partition— A greemeM to collect reiit— Powers of 
proprietor— C. P. Tenancy Act (XI of ]80S), ss. 
S9— Surrender. 

All award of arbitrators is not compulsorily re- 
gistrable. 

There is no distinction between a private parti- 
tion and a partition effected under the Land Reve- 
nue Act. 

If the proprietors elect to partition the village 
and if they agree that each proprietor shall collect 
the rent from those tenants whose lands fall 
within his share and if the tenants in their turn 
make attornment, then eacli proinielor becomes 
tlic landlord of his patti within tJie meaning of 
tho Tenan(*y Act and is alone entitled to take 
surrender of lands situated in his patti under sec- 
tion 89 of the Tenancy Act. N Khetsingh v . 
Manmodsinuk 134 

8$. 17, 49— Unregistered mortgage-deed. 

whether can be relied upon to show nature of 
possession. See I^nplori) and tenant 965 

S. 17 (1) (a.) -Compromise declaring 

right to immoveable property— -Registration, whe> 
ther necessary. 

A petition of compromise filed in mutation pro- 
ceedings which purports to declare the .rights of 
the parties to immoveable property of the value 
of iiiorc than Rs. 100 falls within the purview of 
section 17 (1) (a) of the Registration Act and re- 
(piires registration, A Bibhunath Ojha v’. Shko- 
PRAGASH OjIIA 1043 

8. 17 (1) (a) -Deed of surrender without 

consideration, nature of— Registration, whether 
necessary. 

A document whereby rights in immoveable pro- 
perty are surrendered without any consideration 
IS in effect a deed of gift which requires registra- 
tion under section 17 (1) (a) of the Registration 
Act. L Hira Singh t;. Punjab Singh 113 

■ S. 17 (1) (t>)— Agreement to transfer land, 

whether requires registration. 

Idaintiff and defendant were plaintiffs in two 
rival pre-emption suits. Plaintiff withdrew his 
suit on the defendant executing an agreement 
that he would transfer a certain area of land in 
favour of the plaintiff without charging any price 
therefor if he succeeded in obtaining a decree ip 
the pre-emption suit instituted by him. In a suit 
to enforce the agreement: 

Held, that as the agreement purported to make 
the plaintiff owner of the area of land specified 
therein from the date on whicJi the defendant's 
suit was decreed, it fell within the purview of 
section 17 (1) (b) of the Registration Act and 
required registration, and being unregistered was 
inadmissible in evidence, L Ida v , Muhammad Din 

444 

— -8« 17, cl. (b) — Family Httlement*-Ac* 

knowkdgment of antecedent mlt**-Reyistration^ 
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Registration Act-*^coiicld, 

A deed ol compromise which merely recognises 
the antecedent titio of the parties and defines their 
interest in the i)roperty, is in the nature of a 
family settlement and is exempt from the provi- 
sions of section 17, clause {h) of the Registration 
Act. 0 Sami Dayal v. Tirbhawan, 11 0. L. J. 213 

S78 

S,2B "-Place of registration - Property 

fictitious^ included for purposes of registration 
.Registration, validity of- -Fraud. 

Section 28 of the Registration Act lays down tlmt 
to give a Sub-Registrar jurisdiction to register a 
deed, the property included in the deed or a jiart of 
it must be within the jurisdiction of that oflicer. 
No question of fraud by one party or the other 
enters into the language of the section. Where it 
is found that, as a matter fact, no part of the 
property included in a mortgage-deed was situate 
within the jurisdiction of the Sub-Registrar wliu 
registered the deed, the registration is void 
irrespective of the fact wliether the mortgagee was 
or was not aware of the fact. ABiSALiSixaii v. 
Rosiian Lal. 22 A. L. J. 241 (1924) A.LR. (A) 
373 2 65 

— 8.28 — Place of registration — Small item- 
of property included for purposes of registration 
— Registration, validity of. 

The mere fact that a small item of property 
situate in a particular district is included in a deed 
of transfer in order to give jurisdiction to the 
Hub-Registrar of that district to register the 
de^ed, will not invalidate the registration, if the 
property was actually intended to be conveyed by 
the deed. 

The use of the word mukarrari does not in itself, 
imply any permanent interest but merely fixity of 
rent. Pat Uchit Kopri v. Aphtk Manual 492 

• 8. 28 — Title of nioiigagor indispvte- - 

SuMiegistrar, whether has jnrisdici ion to go into 
guestion of title — Refusal to register because title 
defective- -Knowledge of pa7iies that title is dis- 
puted, whether affects legality of deed— Presump- 
tion as to knowledge of law. 

The requirements of section 28 of the Registra- 
tion Act are all that have to be complied with; 
if any portion of the property to which the docu- 
ment relates is situate within the jurisdiction, of the 
Sub-Registrar where the deed is registered, that 
being suflfioient to give him jurisdiction, it is not 
the province of the Sub-Registrar to enquire or 
investigate into the title of the moi-tgagor or vendor 
or others presenting the documents to registration 
find to refuse admitting them to registration on the 
ground of want of title of the executants. 

The knowledge of the parties to a document that 
the title of the executant is in dispute, docs not 
alToct the validity of the document and the Sub- 
ii^gistrar has no jurisdiction to refuse registration 
on that ground. N Tulsiram v. Tukaram 398 

Relinquishment, what amounts to. See Bengal 
Tenancy Act, s. 25 497 

Rent, meaning of. See Provincial Small Cause 
Courts Act, 1887, Soh. II, Art. 8 383 

Repudiation, what amounts to. See Bengal 
Tenancy AcT; fl. 25 497 


■ [ 1924 ^ 

Res Judicata — Appeal— Decision in Appellate 
Court confined to one ground — Other grounds 
whether matters of estoppel. 

When a case is taken from one Court to another 
on appeal and is finally disposed of on a particular 
ground, that ground alone and no otlier, is matter 
of estoppel by record between the parties, although 
other grounds may have been relied upon by the 
Trial Court. C Chitpore Golabari Co. Ltd., v. 
Girdiiahi Lal Herogi 353 

Co-defendants — Fraud — Party, whether 

can plead his own fraud -Estoppel, See Civil 
Procedure Code, s. 11 921 

essential requisites of—Finding in un- 
necessary suit, whether constitutes res judicata. 
See Civil Procedure Code, s. 11 3 

Husband and wife, question of divorce 

decided between — Question, whether can 'be 
re-agitated by wife's father. See Civil Pro- 
cedure Code, s. 11 1049 

• Parties claiming through the same person. 

It is a well settled rule of law that when both 
parties in the subsequent litigation claim through 
the same person, thcT’e is no bar of res judicata. 
O Raj Dulari r. Ciiandeshur Dei 65 

Status as agriculturist not pleaded by 

defendant — Kx parte decree passed, whether 
defendant can plead to be agriculturist in 
execution proceedings. See Dekkhan Agricul- 
turists’ Relief Act, s. 3 (u^) 806 

Suit dismissed- -Findings adv^r^e to 

defendant. See Civil Procedtire Code, s. 11 

147 

Suit to recover whole property dismissed 

— Suit to I'ecover portion, whether barred— Res 
judicata between co-defendants, requisites of. 
See Civil Procedure Code, s. 11 1055 

— — Suit to protect property from sale as wakf, 

dismissal of -Suit, subsequent, on basis of 
personal right. See Civil J^rocedure Code, 
s. 11, Fxpl. IV 402 

Review — Error of Jaw, whether sufficient grmmd. 
See Civil Procedure Code, O. XLVII, r. 1 993. 

Revivor, test of. See Limitation Act, Sch. I, Art. 

183 1001 

Right to sue for damages — Whether debt— Attach^ 
ment, whether valid. See Civil Procedure Code,' 
1908, 8. 60 (e) 409 

Rule of Court of Judicial Commissioner, 
Sind, rule 28— Executioti of decree— -JudgmenU 
debtor, whether can raise plea of being agricuU 
turist- -Court, duty of. 

Under inle 28 of the Rules of the Court of the 
Judicial CJomnUssioner of Hind, it is open to a 
judgment-debtor to raise the pica of liis being an 
agriculturist in execution proceedings, though no 
such plea was raised by him at any earlier stage 
of the proceedings; but, such a plea can be success- 
fully raised only for the purpose of having the 
decree transferred to the Collector for execution. 

In that event, the executing Court is bound to 
inquire into the status of the judgment-debtor and 
in the event of finding him to an agriculturist 
transfer the decree for the sale of property speoifi- 
caliy mortgaged to the Collector for execution. 8 

BUniOMAL V. HAEARfSXKG 583 

. * 
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Sale of goods—* Construction of document-^Con-^ 
dition precedent — Seller hound to give arrival 
notice after taking delivery of goods- -Failure to 
give notice^ effect of — Breach of contract. 

Plaintiffs agreed to purchase certain goods from, 
the defendants and paid a certain sum as advance. 
The agreement contained the following clause : - 
“ On the said bales being received by R and then 
from him by L and then from him by ua,^ we shall 
then and there send to you notice of arrivals. On 
the very date of receipt of such advice, you shall 
pay the balance left after dediicting .udvemoo 
and obtain delivery of the goods. In default you 
are liable to pay the damages and costs incurred. 
If on receipt by ub of advice of the arriv^als of the 
goods we fail to give information thereof to you or 
make delivery of goods for which money is i)aid we 
are bound to pay to you the damages, etc., thereby 
incurred by you.” 

Some time after, the defendants gave notice to 
the plaintiffs that I had given them intimation that 
part of the goods had arrived and asked plaintiffs 
to pay the money and take delivery of the goods. It 
was found that the defendants had not taken deli- 
very of the goods from L. Plaintiffs refused to pay 
for the goods and take delivery. In an action by 
the plaintiffs to recover the sum jiaid by them as 
advance : 

//(i/d, (1) that under llu* agreement the giving of 
arrival noticiis by the defendants to plaintiffs, was 
u condition iirecedent and no obligation on the 
part of plaintiffs could arise till such notices were 
given : 

that no arrival notice's could be given by the 
defendants till they had actually received the gnods 
from L. ; 

(3) that the defendants not having taken delivery 
of the goods from L. were not. in a position to give 
arrival notices to the plaintiffs and wgre conse- 
quently guilty of breach ; 

(4) that the plaintiffs’ suit was, therefore, entitled 

to succeed. M ALAGiRTSAMt Atyar V, Kuna Cueena- 
.MANA Navanna Ona & PROS., 19 L. VV. 054 326 

Samudayan tenure. See Adversk Possessiont 

37 

Shamllat, whether arcca«or// to khewat land. 

The fights a proprietor in the shamilat of a 
village are not a mere accessory to the land sepa- 
rately held by him, and a transfer of the latter does 
not ipso facto convey any rights in the former to 
the purchaser. 

A clause in a wajib-ul-ars providing that shares 
in the shamilai are proportionate to the khewat 
laxtds held by each proprietor cannot confer any 
rights in the common land on a jiurchaser of 
fcilietyat land to whom such rights have not been 
conveyed by the deed of sale. Such a clause in a 
wajib-LiUarz merely fixes the measure of the right 
of the proprietors in the shamilat with referem.'o to 
their separate or khewat lands, for purposes of 
partition and cannot be construed to work forfeiture 
of valuable rights in the land hy automatically 
transferring them to a purchaser of khewat lands. 

L Shahadat V, Gakbsh Das 368 

Ship — Deck Cargo Jettison Right of cargo 
owner, to contribution for general average--'* At 
merchants' risk", meaning of -Bill of Lading, 
offi^ce of— Exemption clauses. 


Ship— c/incld, 

A jettison of goods which are carried on deck, 
even without the consent of cargo owner, does not 
entitle their owner to contribution unless the 
carriage of goods on deck is permitted by the 
established custom of navigation or where the 
otliei* cargo owners have consented that goods 
jettisoned should be carried on the deck of the 
ship. 

The office of a Bill of Lading is to provide for 
tho rights and liabilities of the parties in reference 
to the contract to carry and it is not concerned with 
liabilities to contiubution for general average. 

The eadornemcnt “ at merdumta’ risk” on a lliJl 
of Lading will not exempt a ship-owner fro-u 
liability m a case of proper jettison hut will ex- 
empt him from liability in case of an improper 
jettison. The words cover a ciise not only ofim- 
proi)er jettison but of a loss caused by a collision 
and stranding owing to tlie negligence of the 
Master or crew, in fact, any act which, being done 
by them as servants of the ship-owner, would otlier- 
wise make him liable. 

If a ship-owner wishes to introduce into his Bill 
of 1 jading so novel a clause as one exempting him 
from general average c.ontribution, a clause-, vdiicli 
not only (l(‘,j)rivea the shippers of an ancient and 
well understood right but whicli might avoid 
his policy jind deprive him also of all recourse to 
tho mnler-writer he ought not only to make it 
clear in words but also to make it conspuniously 
inserting it in such a type and in sucii ii part of 
the document as that a person of ordinary capacity 
and care could not fail to see it. 8 bnARAMrus 
Thawekdas V. Tub Persian Gulp Steam Navig.\tton 
Co., Ltd. 972 

Sind Encumbered Estates Act (XX of 1896), 
8.19,01.3, whether applies to execution pro- 
ceedings. 

^ Section 19 clause (3) of the Sind Kneumben'd 
Estates Act applies to execution proceedings as Avell 
as to Buits. S Murad r. Dayaram, i 49 

Specific performance Contract of sale- Price, 
referred to valuer Over-valuation -Mistake - 
Court, whether can interfere. 

Where, a contract for the sale of immoveable pro- 
perty refers the price to a A^aluer for him to 
ascertain between the parties, this fact does not of 
itself preclude the Court fmm inquiring into the 
adequacy of the consideration, and the indequacy 
of the consideration would bo stiengthened as 
a defence to a suit for specific performance if 
any circumstances arise which throw a doubt on 
th('. r,c''uracy with which the valuation is made. 

If ihc under- valuation or over-valuation ie such as 
to convince the Court that the valuer has acted 
under fraud or mistake, the contract would be 
incapable of enforaiment in equity. A Hira Lal v 
Khauuti Lal, 22 A. L. J. /U; 46 A. 211; (1924) 

A. I. II. (A; 30) 1037 

, suit for- -Contract of sale, subject to ap- 
proval of Solicitors, if valid-- -Purchaser, if can 
pi’ay for enquiry into vendors' title —Bankruptcy 
of plaintiff, effect of —Mutuality of contract 
doctrine of, when applicable, . 
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Specific performance— concld Specific Relief Act-contd. 

An agreement for sale subject to the approval of contract though in form one and entire, is in 

the Solicitors is a perfectly valid and onl'orcaablo substance divisible, and where this is so there 

agreement. . is nothing to prevent the Court from carrying 

It is open to the purchaser to claim an enquiry into effect that j^ortion of it, in substance a 

into the title of the vendor of the property, but lie separate contract, which is capxble of being oar- 

must accept the title as it is, if he choses to pxir- ried into effect. But a contract for the sale of 
chaoe tlxe property. immoveable property in one lot will generally be 

If time be made the essence of the contract, that considered indivisible 
may be waived by the concliuit of the purchaser A conrract to be specifically enforced by the 
and if the time is oucc allowed to pass, and th« (Joint must, as a general rule, be mutual, that 

parties go on negotiating for completion ol the in to say, such that it might, at the time it 

purchase then time is no longer of the essence of was entered into, liave been enforced by either 

the contract. of the parties against the other of them. Want 

Hut a mere, extension of time, and nothing more, of in ulna lit j' iu the eontract is a well recognized de- 
ls only a waiver to the. extent of subslituting tlm fence to a suit for s]>ecific performance. • 

extended time for the original time, and not an When, therefore, whether from personal incapa- 
utter destruction of the essential character of the city to contract or the nature of the contract, or any 

other cause, the contract is incapable of being en- 
If a plaintiff (purchaser) in a suit for spc.c.ilic per- forced against one jmrty, that party is, generally, 
formance becomes a bankrupt before the institution incn])able of enforcing it against the other, though 
of the suit, he caimot have the contract enforced its execution in the latter way might in itself be 
apecilically. But it is otherwise if he becomes bank- fi-ee from the difficulty attending its execution in 
rupt after his suit has been decreed and the pur- the former. 

chase-money is deposited by him. Where a person is jointly interested in an estate 

There is no authority for holding that the with another person and purports to deal with the 
principle of mutuality applicable to suits for entire estate, specific ])crformanc(^ will not .be 
specific ijerformance of contracts before the in- granted against him as to his share. 

Btitution of a suit, applies t(' the parties after Sections 15 and 10 of the Specific belief Act are 
the suit has been decreed and the money has inapiditjable to such a case. Pat Abdtjl Haq v. 
been deposited by the purchaser- before he becomes Mithammad Yahya Khan, (11)24) A. I. K. iPat.) 81; 4 
abanknV- C Kamal Krishna Kundu Chowdhurv P. L. T. 553; 2 P. K. 181 483 

V Chatoorbiiu.i Basra 962 S. 42 - Declaration, suit for-- Discretion 

$’p8Clflc Relief Act (I of 1877), ss. 12, 21 of C(ni7-t -■ Relief, when to be refused. 

Contract to grant lease -Sjiecific performance The relief of declaration is more or less a discre- 

CoMpensaiio7i in money, ivlieilicr adnpialc - liuuary relief, and the ('ou ids are nut t»rd in. tnly pre- 

Intention of Legislature. ^ paicd lo grunt such roLief where it ivouJd be only 

The Legisialurc did not intend that persons by way oCnnticipntion or wliere tlio main heads of 
who entered into contracts to transfer or lease the plaintiff's eomplaint failed, 
immoveable property should bn allowed to escape instance, where in a suit for a declaration of 

from them to suit their own (ionvt'.nicnce l)y plaintiff's character as a reversioner and an injunc- 
alleging that the person in whose favour the tion to restrain waste by the defendant, who is the 
contract was made could bo compensated in widow of the last male holder, the plaintiff fails to 
money. The Explanation to section 12 of the make out a case of waste, the declaratory relief 
Specific Relief Act requires the Oourt to presume will not he granted. N Jitmilal r. Halki 98t 

that such compensation cjannot b(^ adequate unless 8 , 42— Declaration, suit for''- Interest, 

and until the contrary is presumed. A Burr proof of , 

Ballab Das v. MAiiARtR Prasao, 10 O. <fe A. L. ^ It may be that in certain cases a defendant has 

3 (j 4 16/ no /ocw.9 standi to call in question a transaction 

J 88. 15, 16, 17, 27 (lo)— Contract by alleged by the plaintiff, but where a plaintiff is 

guardian for himself and minor— 'Specific per- seeking a declaration from the Court, the Court 
forrrtance of whole or part, whether can be decreed before granting the declaration ought, to be 
-■-Mutuality, want of, effect of. satisfied that the plaintiff lias an interest in the 

The operation of section 27 (4) of the Specific property in resjeet of which the declaration is 
Relief Act is cr>nfiaed to cases where the contract claimed whicli is a valid and subsisting interest, 
is in the first instance, enforceable as against the Pat Bhikari Beheea v. Srimati Sitamonj Devi 
parties to the contract. The liability of a poreon . 467 

claiming under a party to the contract rests u])on Z, 42-- Whether plaintiffs hound to claim 

the antecedent liability of the party to the contract ail available consequential reliefs- Suit for 

under whom he claims, and arises by roas(m of the declaration that bequest for “ Dharmaoo kain 

fact that as such transferee he takes subject to is void “ Advocaie-General, whether necessary or 

the transferors’ pre-existing contractual obliga- proper party. 

tion. But where there is no pre-existing contractual In a suit for declaration that a bequest of a 

obligation, the case entirely fails against the trans- property is void and for an injunction against 

feree, the trustees restraining them from spending 

The Court will not, as a general rule, compel income of the property in pursuance thereof, 

specific performance of a contract unless it con plaintiffs reed not sue for possession of the 

execute the whole contract. It may be that the property also, Section 42 of Specific Relief Act 
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Speciflo Relief Act*^-concld. 

does not compel a plaintiff to sue for all the 
reliefs which could possiblj^ be granted or debar 
him from obtaitiing a relief which he wants, unless, 
at the same time, he asks for a relief which he does 
not want. 

In a suit of tliis nature, the Advocate-General is a 
proper party, though not a necessary party. S 
Shambai V . Govebdhan 249 

Stamp Act (tl of 1899), 88.26, 35, Sch. i, 
Arts. 5 (c). 57 (b)- Ayreeineni af ftk7*oice a ad 
aecurity-hond without limit, duty yayahU on - 
Deficiency — Procedure — Penalty, %chelher can be 
recovered. 

Where no limit is defined in a fleeurity-bond or 
the limit is exceeded, the instrument hills under 
clai?se {h) of Art. 57 of Schedule 1 to the Stump 
Act and a fixed duty is payable thereon Section 
26 of the Stamp Act, which must he read subject 
to section 35 of the Act, has no application to 
such an instniment. 

A combination of an agreement of service and a 
security-bond in which no limit is defined falls 
under Arts. 5 (c) and 57 of Schedule 1 to the 
Stamp Act, and if the stamj) paid on such an 
instrument is not sufficient the defiiuency can be 
made up under section 35 of the Act Section 26 
of the Act has no application to such an instrument. 
N Nilkanth V . Kkshkorao 956 

Subject, moaning of. /Sec Court Fees i\rT, k. 17 

415 

Succession Act (X of 1865), S. ^79 -Executor, 
title of, date of commencement of- Executor 
impleaded an party to proceeding bef<me Probate 
— Proceeding whether binding on eniate. 

All executor derives his title from the Will and 
not from the Probate; the Probate is thi', only 
proper evidence of the executor’s appointment, 
but the executor represents the estate of the*, 
testator from the time of his death and not from 
the date of the Probate. 

On(je Probate is taken out by an executor all 
intermediate acts which he has done in connection 
with the estate of the testator are validated. 

Where an executor is substituted as the legal 
representative of the testator in a proceeding 
before Probate is obtained, the estate of the testator 
is sufficiently represented and the result of the 
proceeding is binding on the estate, provided 
Probate is, as a matter of fact, obtained by the 
executor. A Mkouraj v. Bhattachakjt, 22 A. L. J. 
193; 46 A. 28G; (1924) A. 1. It (A.) 365 243 

Succession Certificate Act (VI 1 of 1889), s. 

4“ ’Succession certificate not /produced - Objection 
taken in appeal -Procedure. 

Under section 4 of the Succession Certificate 
Act the production of a succession certificate is 
not a condition precedent to the institution of a 
suit, it is sufficient if the certificate is j>roduccd 
at any time before the decree is made. 

Where an objection is taken for the first time in 
appeal that the suit should not have been decreed 
inasmuch as the plaintiff had nof product^d a 
succession certificate, the suit should not be dis- 
missed but opportunity should he given to the 
plaintiff to produce the certificate. Pat Zabub 
Mian v. Puran Hisge, (1924) Pat. 103; 5 P. L. T. 
m; (1924) A. I R. (Pat.) 525 3 07 


Suits Valuation Act (Vll of 1807)* s. B-^Court 

Fees Act (Vll of 1870), s. 7 (xT^’r^Redemption 
suit — Jurisdiction, valuation for purposes of, 

Prima facie it is the plaintiffs claim whicli 
determines jurisdiction, and the jurisdiction 
continues whatever the event unless a different 
principle comes into operation to prevent such a 
result or to make the proceedings from the first 
abortive. 

Section 8 of the Suits Valuation Act docs not 
cover redumption .suit.s, so that in such a casw 
valuation for the purpose of jurisdiction docs not 
necessarily follow the valuation for the purpose of 
Court-fees. 

The valiialfim of n. suit for redemption for the 
imrpose of jnrl.sdiction depends not on the 
amount assured but on the amount ultimately 
foimd to be due. C 8arada Sundari Basu v. 
Akuamannessa Kiiatun, 28 C. W. N. 710; 51 C 737 

747 

Super Tax Act (VIII of 1917), ss. 3, 8-^ Super 
Tax neithei* “charged, paid or recovered” in the 
assessment year— Suit for refund — Jurisdiction 
of Civil Court. See Income Tax Act, 1B8C, s. 39 

438 

Surety, liabilities of- Liability, how far extends-- 
Failure of creditor to sue, whether discharges 
surety— Preliminary decree, effect of. See 
Mobt«a(}e 

Takavl advance- /I ttac/iment a77d sale of debt 
due to tenant- Suit to recover debt'—Plea of 
payment, whether can he taken. 


(/(‘rtain tenants borrow(*(l money from the 
Governnumt as iahavi. This was sought to be 
rcciiisedby atlaclimeiit of the rent said to have 
l)ecn pa.val)le. to the borrowers by their su b-teuants 
The latter protested that they had j)aid up th(’» 
rout and nothing was due from them, but their 
aiJphcatioii was dismissed in default. Th(‘ alleged 
debt was then ))ut to auction and was purchased hv 
the plaintiff wiio brought a suit to recover tiie 
amount from thi‘. sub-tenants. It was found that 
the latter had paid up the rent previous to tlie 
attachment: 

Held, that the suit was liable to be dismissed as 
there was no guarantee that the debt purchased 
by the plaintiff was actually due and the dismissal 
of the defendants j.)rotest did not in any way 
operate to bar their plea of payment in answer to 
the suit. A Sobha Ram v. Ram Prahad 373 

Taluka- Mortgage held by Mxikdur— Mortgage 
decree ■ Property purchased by talukdar, nature 
of -Costs of mortgage-swit— Contribution. 


When the holder of a taluqa brings suits to en- 
forc(‘. mortgages held by his predecessor and in 
execution of the mortgage-decrees purchases the 
niorl gaged properties, tlie properties cannot be. 
considered as accretions to the taluqa pi-operty 
but must be treated as prijperties governed })v 
the personal law of inheritance of the ori^imil 
mortgagee and las other heirs under that law® are 
entitled to I’ecover their shares in tl^e properties 
suliject to the payment of their proportionate 
shares (ff the costs of the mortgage suits. O Jai 
Inder Baiiadar SiNCrH V. Hheo Jndhr Bahadar 
BINGH, 10 0, L. J. 481; (1924; A. I. B. (0 ) 218 Tsl 
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Transfer of Property Act (IV of 1882), s. i, 

whether in foroc in the Punjab. See Tkansfer 

OF PuoFEiiTy Act, r (2) 374 

S. 3 - Machine whether inthioiHiahlc 

rijj. 

iU ic'lune ry even thon^?h hnusefl iii a Iniilding is 
11(4' iimuovctible ])rop(^rty for tln' puniosi's of t.iic 
Tivtiisler of Property A A e P>iiatta- 

CHAun. 22A L. J. P.)o, -ib A A J U. 

(A.; m 243 

— Ch. It — Famdu an'cinjemcnt, construe^ 
tion of — Life-estate and rematadcr it, .ar-jr '* 
of Hiurif} pcrJLOiii, validiii/ i>i -Liniital fin 
{IX of tSV/i. i, Arl hij re ‘.lit ,( i'\ 

man io 'recover /Kwyi s^‘^ nf pz-'p.'/i-/ o!r:h,. ./ 

6// tifc~tenani - LlHucoI i‘ n, co.o ini'ii () « - 

A Pineal —Alter mi lux view, Wnttner can be ind 
forward. 

liy an arraiig'^moiit ciit'^rod into V)otwe»ni a llimlu 
’\vidow and the ii'^-xL re vers inner of hir huRijinid it 
■was a^^reed that tiie latter should remain in j)oss'“s- 
sion of certain ]>ro pert V as Irnslee for ihe widow 
durio^]: his lifetime, withoiiL powei of alnnifiMon 
and that the widow should reeoivn a o^ulain sum as 
inairitenancp It was furtlier jirovided that, after 
the roversionej \s deatli, Ihe i)roi>ei'ty hlumld to 
his sons, if any shoii id survive, and in (((^faull of 
sons it should ^?o to tin* w)do\^ 4 li-, rc-veisioner 
made an alicuialioii durin?^: 1 iih lifidime, and ail u 
his (loath the widow lirouylil a smi c,)i* 
of the properly nyainst th • transferees of the rf'\- r- 
sioner s tninsi nve desciiJiiii^i’ iJie nunuAsioncr as a 
trustee and stating? that the cans*, of a(d.i(jn had 
accrued to her on th i de,atli of th • rf'versioAU’r Tlr^ 
Trial Oourt dismissed the suit as tim e-haiTvd. ia 

app <ii L 10 vs ..aj . ' ' - - * ' ' 

(ally a hf -u,.,uani rC* lU.* 'v/.u .* wi*.’. ,n n; <i 

to poHsessioa till hio d.ath, i^.njK.le j o i.wn U) run 
only from liis d/iilh : 

lieL(I{\) tluit th ‘ !iminf?e.rnent eiit''r-*d into be- 
tween the widow and the re.vetsion u was perfoedy 
leg’al and did not offend against aoy of the ]'rovi- 
sions of C^haptor II of the d’ransfor ('f Pn'jKuly 
Act ; 

(2) that l.lr» nwcroioinw l>:iuy merely a life- 
tenant, the widow’s rifi:ht to claim ])ossession 
accrued on his death and limitation beyan to niii 
from the date of Ins dealli , 

f.H) that the widow was entitled to put hwvrard 
an alternative view of lur cao before t!j? Appellate. 
Court as it was based o:i the all", Rations which were 
contained in the plaint. A Di’RGA Kikwak v. 
ChiUSrxA Kuxwar 633 

S, 6 ^Arrears of rciA, whether can be 

transferred 

'j'he aHsip;nmcnt by a cov‘b’^’rer rvd t :o 

l)roji;n (arrears of n'ntj ic f u tr a 

meee np'ht to sue luid ih - Uir th-r c f A o ’ , ht 
is unlawful under sorlion G ct the iiaa:] i c^ i' 
perty Act. N Choomsal w hxr t hi n 2V4> 

— S. 6 (&; — A ssig7imeni of 'i ,jnl to 7ccorc?’ 

mesne profits, validity of. 

An assigiiment of the" rifit’ld t<' recover ircsno 
prolita which has already accrued an atsipimcnt 
of a more rijaht to sue within the nu’aning of 
section 0 (e) of the Transfer of Ihoperty Act and 
is invalid. Pat Jay Mauain Panduy v. KisiirK 
Butt Mibra, 3 Pat. 575; 5 P. L, T. 5bl 705 
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Transfer of Property Act- contd. 

8. 6 (e) — Contract for sale of land, trans^ 

for of rights under, nature of —Contract Act (IX 
of JS7d), s TS~ Breach of contract to sell land — 
Damages, mc.asurc of, 

A transfer of all the rights of the vendee under 
a contract to sell land, even aftiw the vendor has 
!*(' fused to ])erfoi*m the contract is not a transfer 
of a more right to suci, although a right to sue is 
iu'v.Ived ill it. The vendee or his transferee has 
t4iiJ the rigid, to enforce sijeeifie performance of 
Iht* coiii^iU' I, in spite, of the breach by the vendor. 
Tlu' i sw fif Indi.i m ro/.pccl nf brciicbos of contraiM 
I'.u h.d" of immov’v'abio 2uopi‘rty diifers from that 
<>i* 1'Li^i‘i.nd, and Ihe, ordinaiy rule iii to tJie 
liitM.suieot damages bud down in st;ctioii 73 of 
the (Contract A(^t ajiiilms to such broaches, the 
measur(‘ of (himagos being thii difference between 
thf' contiMct price and the market value of the 
hind on t]i(‘ date of breach 

la a suit to rccovt r damages for breach of a 
contract to sell immoveable property, tlie ]>laintilf 
lias no pv)wcr to jiostponc the date of the breach 
of contract to that, on which he demanded a 
coijAU‘yan"e for 1 hi* last lime L Akhtak Bbc v. 
Hai,) Nau w. 87 

S. 35 I)(‘viF(' of projierty belonging to 

le/uilw‘ L(-*gMte(‘ r(‘ 1 .ainiDg liis projierty in his 
own lit Ic- -Kli'ction. *Scc Will -Uombtruction 

274 

• S. 35— Election • -Perjuanoit lease -Ac- 

ceptance of rejit" Waiver. 

When a pcrr.nn who F.imc,eedB to an (’State accepts 
• r ' ’ ■ ‘ ‘ ' b* 

ol. I'O if the fi^'l mat I'U* t"»JLtJli to hold 

nn-ii'v a por.Ti.inr'nr le'as(' grant’d by an inter- 
mediate Iiolder of the estate, which he had no 
jjower to grant, siu’h accci>tance. does not amount 
to an election or to a waiver of the landlord’s 
right t(» obje(d to tlie validity of the lease. A 
Kokui r Ra.i Kooi* 191 

S, A'S- False representation hy transfer 

Estf'ppel Mold gage by inianthorised person Stih- 
seijnent acquisition «>/ inte're.st Interest whether 
can he made subject of imndgage. 

In cas{‘s falling inider section 43 of the Trans- 
fer of Property Act the estoppel rests on the 
representation made by a transferor that ho is 
“ authcrired to transfer”, which representation sub- 
secpicntly tiirn.s out to be erroneous. But when the 
truth of the matter is known to both parties there 
can be no ottopiiel. 

Where n jicrdon having no title to the land piir- 
Pi'A'ii' to incrtgrg(‘ it to on(‘ who fully aware of 
Hit ril [fii. f of title in the mortgage. jukI the latter 
UL.! .It i.iiv’n;«\ jfccpiircs nn interest in the same | ro- 
T’i' fly by iiiheiitanee, srcL iiileiTst (‘unnot he made 
f! . luljjecl of inortgtige iiiidiir section 43 of the 
Tmnafer ri Pioi.ertyAet. 

Kbtoppol is a nil(* of equity and cannot appl}’- 1() 
validate ii mortgage which is void under si^>c- 
tion 23 of tlie Contract Act. O Dwarka PrasaJ) v. 
Nabir AtLUKi), 11 0. L. J. 219 850 

8 . ^3— Moi tgaye executed hy unauthorised 

pe7‘son- Executant .subsequently moewdinQ tq 
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Transfer of Prbperty Act— oontd. 

portion of property -- Mortgage, whether can be 
enforced against executant. 

A mortgage-deed in respect of property belong- 
ing to defendant No. 1 was executed in favour 
of the plaintiff by defendant No. 2 purporting to 
act as the agent of defendant No. 1. On a suit 
on the mortgage it waa held that defendant No. 2 
was not bound by the mortgage. Defendant 
No. 2 admitted that he had received the mort- 
gage-money and used it himself. During 
the pendency of the suit defendant No. 1 died 
and defendant No. 2 succeeded to one-fourth of the 
property : 

Held, that the mortgagee was entitled to a decree 
for* the full amount of the mortgage against 
defendant No. 2 and was entitled, on the principle 
laid down in sectioh 43 of the Transfer of 
Property Act, to enforce it against the one-fourth 
of the property to which defendant No. 2 had 
succeeded. A Aisha Bibi v, Maiipuz-tin-nissa, 22 
A. L. J. 205; 46 A. 310; (1924) A. 1. R. (A.) 362 

180 

8. 52- Lia pendens, doctrine of, appli- 

cahility of -Mortgage-snit - Lease granted by 
defendant during pendency of suit, whether bind- 
ing on mortgagee. 

A lease effected for agricultural puri)oses and a 
theka paira are within the purview of section 52 
of the Transfer of Property Act, and it is in- 
cumbent upon a person taking such a lease or 
theka patra pendente hie to show that the rights 
of tlie true owner of the land leased are not affect- 
ed thereby. 

After the passing of a final foreclosure decree in 
a mortgage-suit, the judgment-debtor is not 
entitled to grant a theka or lease of the property 
included in the decree. N Motilal (Iulabsao v. 
Ganpatkao 308 

S, 53 — Fraudulent transfer — Transfer 

preferring one creditor to others- Time-ha'nUfd 
debt, whether valid consideration. ^ 

In a case in wJiicli no consideration of the law 
of bankruptcy or insolvency applies there is 
nothing to j)revent a debtor j)aying one creditor 
in full and leaving others un3)aid although the 
result may be that the rest of his assets will be 
insufficient to provide for the payment of the rest 
of his debts. O Zohra Bibi v. Ganesh Prasad 

106 

— S. -Sale-essential constituents - Test. 

The two essential constituents of a real sale 
are the transfer of ownership and the payment 
or promise of i)ayment of pries ; a transaction 
from which either of these is absent is not a sale 
at all. 

Therefore, a sale-deed which recites that the 
vendee has already spent a thousand rupees on 
the vendor’s litigation and that the vendor has 
"this day” received another thousand rupees and 
deposited the money with the vendee for defray- 
ing the further costs of the same litigation, and 
purports to make a transf er of ownership for a price 
paid and not for a price promised or part-paid 
and part-promised does not satisfy more than half 
the definition of a sale and is not a sale at all, 

N Bmubaj V, Trimb^k Kunbi 1Q11 


Transfer of Property Act— contd. 

8. 55 (2) Sale— Covenant for title wht* 

ther implied in Punjab. 

The Transfer of Property Act is not in forci*, in 
the Punjab. Its provisions are no doubt useful 
guides in deciding i)oints of equity and are 
irequently so applied by the Gourts of this Pro- 
vince, but there is no obligation upon the Courts 
80 to use the Act as if every particular detail of 
it was the law of the Province. 

The question whether the broad principle con- 
tained in section 55 (2) of the Transfer of Property 
Act is to be applied to a particular case in the 
Punjab depends upon the facts of that case. 

Plaintiff purchased a house from the defendant 
which the latter had purchased at an insolvency 
sale, of which the plaintiff was aware. A third 
erson subsequently established his right to one- 
alf of the house and plaintiff was deprived of that 
portion. Thereupon he brought the present suit to 
recover the i)urcha8e-inoney which he had paid to 
the defendant : 

Held, that as the i)laintiff was aware that the 
defendant had purchased the house at an insolvency 
sale he must have known that the latter was con- 
veying to him the interest which he had acquired 
in the auction and that the plaintiff was to stand at 
his shoes; 

that, therefore, equity did not demand that 
the Court should presume a covenant for title in 
favour of the plaintiff. L Dula Singh v. Bkla 
Singh 374 

88.55 (5) fb)- -Sale of mortgaged pro- 
perty by mortgagor— Money left with purchaser to 
redeem mortgage’ —Purchaser whether personally 
liable to mortgagee. 

The purchaser of a mortgaged property had 
given a verbal undertaking to the mortgagor- 
vendor to pay off the mortgage and collaterally 
with that undertaking a clause had been inserted 
in the aa,le-deed to the effect that the mortgagor- 
vendor ha3 “left in deposit with the purchaser” 
the sum necessary to redeem the mortgage. The 
mortgagee sued on the basis of the mortgage and 
obtained a decree making the purchaser personally 
liable after the sab of the property : 

Held, that as the plaintiff was no party to the 
sale-deed he could not take advantage of the 
undertaking given by the purchaser to the mort- 

f agor and his suit was, therefore, liable to be 
ismissed. Pat Kamta Prasad Singh v. Nankit 
Prasad Singh 545 

88. 56, B2— Properties subjects to 

. common mortgage— Alienation of one pro- 

perty with covenant against encumbrances — 
Mortgagor's right to claim contribution from pur- 
chaser. 

Per Venkatasubba Rao, J.—The general rule 
enacted in section 82 of the Transfer of Property 
Act as to contribution between properties sub- 
ject to a common mortgage is subject to the 
exception in section 56 of the same Act that a 
mortgagor who sells a part of an encumbered 
estate with a covenant against encumbrances 
cannot claim contribution from the purchaser. M 
ViswANATHA V. Vbnoama, 19 L. W. 567 52 

8. BB— Mortgage— Hypothecation to secure 

eontingent Ivtbilityf whether Tnof^age, 
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Transfer of fh*0P«rtiy 

. A mortgage can be created fyr tbe discharge of a 
contingent liability. 

A present hypQtbecfttion of property to secure a 
future lifjlulity to re-pay Uie mprtgage-money if tlie 
mortgagee should bo deprived o]^ iwesession of the 
mortgaged j)ro}>erty amounts to a mortgage. Pat 
Na.nu Lau r. Dhauaaidro ytNGH 457 

3 , 53 ( 0 ^ Construction of document 

Mortgage or sale TesP PrectiUnts, value of . 

A deed of transfer which was ostensibly a sale 
provided for a right of redemption y^ithin a 
eertain pej'iod on payment of the money advanced, 
and in the event of default of payment within that 
j)erio(l the sale was to become absolute. In the 
event of redemption, the person e^cereising the right 
was liable to pay interest on the principal sum at 
the rate mentioned in the deed : 

Held, that the transfer was a mortgage by con- 
ditional sale within the meaning of section 58 (c) of 
the Transfer of Property Act. 

Each document must be construed with the aid 
of the language used therein and such other 
surrounding circumstances as may be relevant to 
the question of construction, apd precedents can be 
referred tp only in so far as they lay down any 
general principle of interpretation. 

One test which may be applied in determining 
\yh ether a transaction is a mortgage or not is, whe- 
ther the remedies are mutual and reciprocal and 
the transferee has all the remedies a mortgagee is 
entitled to. O Gulzar Singh v, Shbo Nath, 11 O. 
L. J. 275 5 47 

G. 58 (C)- Mortgage by conditional sale'-- 

Transfer- Agreement to reconvey- -Construction 
of deeds. 

PiainlifT executed a deed of transfer of certain 
land in favour of the defendant. On the same date 
the latter executed a document called ikrarnama 
midi, which provided that, on iT-payinent being 
made by the seller at a time when the land w^as 
free from crops, the buyer would reconvay the 
]>roperty to the seller. It was further provided 
that in the event of the buyer refusing to transfer 
the property tn the seller the latter may deposit the 
iponey in Court : 

Held, that the deed of transfer and the agreement 
taken together constituted a mortgage by condi- 
tional sale within the meaqing of section 58 (c) of 
the Transfer of Property Act. O Mahabir v 
Bharath Bihari, U p. u J. 312 426 

i> 5 9 - Equitable mortgage— Deposit of title- 

deed- 'PTV-note given by debtor, whether inconsist- 
ent with mortgage. 

4 debtor handed over the, tifle-rteeda of certain 
property to his creditor s^yiqg th^t the latter was 
to hold them as secqfity against the liabilities 
already incurred and that shoold be incurred there- 
after by the debtor. He subeequaptly signed a 
memorandum in respect of the dfeposit of the title- 
deeds with the creditor : 

Held, that an equitable mortgage by deposit of 
title-deeds was created in favour of the creditor as 
sobn as the title-deeds were handed over to him 
There is nothing inephsistent a4ebtca- execut- 
ing a yronudsorywppte m favour gi his creditor and 
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Transfer of property Act— contd^ 

at the same time making a deposit of title-deeds by 
way of security for payment of the debt. C OnAS- 
TATJN V. SONATAN PaL 668 

- — 8 . 60 -Mortgage- Default in payment — 

Possession, suit for, by mortgagee — Redemption^ 
whether can he allov^ed. 

A mortgage-deed provided that the mortgage- 
money would become payable at the expiry of ten 
years and that if it was not paid on the expiry of 
that period the mortgagees would be entitled to 
take possession of the mortgaged property for a 
I)eriod of twenty years. Default was made and the 
mortgagees brought a suit to recover possession of 
the mortgaged })ropertics : , 

Held, that the only decree which could properly 
be passed in the suit would be one allowing the 
nusrtgagor to redeem the property on payment of 
the sum due within a time to be fixed by the Court 
and in default to direct that possession of the mort- 
gaged property be delivered to the plaintiffs. 

A mortgagee can enforce his rights under a mort- 
gage only consistently with, and not in derogation 
of, the fights of the mortgagor under the same 
transaction. O Bakhtawar SinOh v. Bakhtawar 
Singh 232 

8. 63 — Mortgage— Accession to mortgaged 

property— 7''enancie8 acquired by mortgagee. 
Tenancy lands which are acquired by a mort- 
gagee in possession by virtue of an ejectment decree 
form an accession to the mortgaged property and 
the mortgagor is entitled to such lands on redemp- 
tion, provided he pays to the mortgagee the expense 
of acquiring them. Pat Babu Ram Rat v. Mahesh- 
WAR PiiASAH Singh 466 

3 , QQ —Mortgage suit -Money decree. 

One of the reliefs claimed in a mortgage suit 
asked for a direc^tion to make the amount due 
under the mortgage-bond a chai*ge upon tlm sur- 
sale-proceeds of one of the mortgaged pro- 
pirties which had been sold. Towards the end 
of the paragraph it was stated that the balance 
of the decretal amount may be oi’dered to be realis- 
ed from the property and the person of the 
defendant or defendants who may be liable. The 
Court refused a mortgage decree and passed a 
decree under section 68 of the Transfer of Pro- 
perty Act in the following terms ‘‘The suit for 
Be. 5,877-10-0 with proportionate costs be decreed 
in terms of relief 5 of the plaint. He is further 
declared to have a charge on the sui^lus sale- 
proceeds which is in deposit in the Oollectorate. 
1 allow interest on the sum decreed at Rs. 6 per 
cent, per annum from the date of the decree till 
realisation of the same.”: 

, Held, that only that portion of the relief No. 5 of 
the plaint was granted by the decree which re- 
lated to the creation of a charge on the surplus 
sale-proceeds with respect to the amount due 
under the mortgage-bond, and that the decree 
did not by implication include a direction that 
the balance of the decretal amount could be re- 
covered from the persons and properties of the 
defendants who were purchasers of the mortgaged 
properties and were not expressly made personally 
liable under the decree. P4t Kish»ndbo Sik4u 
Jaolal Sahu, 5 P. L. T. 6p3 774 
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Transfer of Property Act-contd. 

— S. 68 ( 6 ) ---Mortgage by conditional sale — 

Personal liability — Courty duty ofy to advance 
just claims, 

la every mortgage there is a personal covenant to 
pay the mortgage-debt nnless the contrary is ex- 
ressly stated in the terms of the bond or ai)pears 
y necessary implication from them. 

The astuteness and acumen of a (Joiirt of Justice 
should be devoted to the advancement of a just 
claim and not to its defeat. N Seth Gopikissan v. 
Mankuwar, 20 K L. R. 46; (1924j A. I R. 

S8. 72, 76 - Mortgagee in possession ~ 

Sfittlement of bakasht lands— Tenants ^ position 
of. 

Under sections 72 and 76 of the Transfer of 
Property Act, it is one of the rights of a mortgagee 
in possession to settle land with tenants. 

A mortgagee in possession, with all zemindari 
rights vested in him, has a right to settle bakasht 
lands with tenants during tlie continuance of the 
mortgage, and the persons with whom the settlement 
is made would, in any event, acquire non-occupancy 
rights in the land. Pat Mahadeo Lal v Srf Gobind 
Lal Sahu 943 

• 8. 74— Subrogation. See Contract Act, 

6. 69 177 

8. Mortgage --Marshalling— Mortgagee y 

. subsequent y purchasing mortgaged property in exe- 
cution of decree, effect of. 

The object of section 81 of the Transfer of Pro- 
perty Act is to protect a subsequent mortgagee from 
the properties mortgaged to him being sold to 
satisfy the dues of a prior niortgageei who has 
tbe additional security of some other properties 
klso, and a subsequent mortgagee docs not lose 
the benefit of the section merely by reason of 
the fact that he has purchased mortgaged Jjro- 
perties in execution of a mortgagecl-decreeW|b- 
tained by him on foot of his subsequent mort- 
gage. Pat Rajkeshwar J'rasad Narain Singh v. 
Muhammad Khaltl-ul-Rahman, 5 P. L. T. 22.*!; 3 
Pat. 522; (1924) A. I. U. (I'at.) 459 796 

— 8. B^ — Redemption, s^iit for -Deposit, 

effect of — Mortgagee, liability of, to account for 
profits— Separate suit, whether lies. 

Where in a redemption suit it is found that the 
mortgagor had made a valid deposit of the 
amount due under the mortgage which was not 
accepted by the mortgagee, the Court shtnild take 
an account of the profits rectwered by the mort- 
gagee from the mortgaged property during the 
period from the date of the deposit to at least 
the filing of the redemption suit, and should reduce 
the amount payable on redemption by the amount 
of those profits. No separate suit should lie for the 
recovery of such profits. N Savitri r. Madhouao 

772 

8. 86 — Civil Procedure Code (Act V of 

1908)y 0. XXXIV, rr. 6, 12— Mortgage decree under 
s. 88, subse^ent to passing of Civil Proce- 
dure Code of 1908- Order absolute—Final decree 
proceedings. 


INDEX. 

Transfer of Property Act— contd. 

Where a mortgage decree was passed in 1908 
under the old Procedure of section 88 of the 
Transfer of Property Act, the proceedings thus 
Started must be continued under that. Act, though 
the new Code of Civil Procedure had come into 
o] aeration. 

The mere fact that an order absolute for sale 
instead of a final decree for sale is passed does not 
render the execution proceedings invalid. M Itik- 
YALA PkdDA AsWATHAPPA V. ANKUnUGADTT, 19 L. W, 
290; (1924) M. W. N. 306; (1924) A. I. R. (M.) 003 

70 

8. 91 (8), (b)— Civil Procedure Code 

(Act V of WOS), O. XXXIV, r. Mortgage Ue^ 
demption- Tenant from year to year ivhcther 
can redeem -Construction of document Iahim' 
biia miad, whether perpetual Kjectment on non- 
payment of 7rnt, absence of stipulation as to - 
. Independent docmne^its, whether can be lead to- 
gether. 

Mere silence in a lease on the subject iJiat the 
lessee would be liable to ejectment on non“j)aymenl 
of rent does not imply that the lessee cannot *be so 
ejected. 

Plaintiffs were granted a lease bila miad to culti- 
vate the land, and were enjoined to pay the rent, 
and the lessors were given the right of recovering 
the rent by suit or by distramt : 

Held, that the lease was one from year to year and 
not perpetual. 

Two independent documents wliich contain no re- 
ference to each other cannot ])c combined l»> con- 
stitute a zai -i-peshgi lease 
A tenant or a year to year lessee is not a ])erso!i 
who has Hucli an interest in the j)roperiy given to 
him for cultivation as is contemplated' in clauses 
(a) and (?j) of section 91 of the Transfer of Proi)erty 
Act, 80 as to enable iiirii to redeem the j>r()pei*tv. U 
Kalu Hingii V . Uanpraj Upadhiva, 9 U. & A. U R 
812 47 

S. 100 Charge -Oenei at wouls- Pro- 
perty not specified- Charge, whether create d- 
Account-bmfks, uheiher svfjicK nt to prove j nr pose 
of loan. 

Mere general wcu’ds are insufiicieni to create a 
charge on projierty either movealfie or imnioveahie 
if it is not specifically indicated. A covenant that 
the obligee should recover from the “ person and 
property ” of the debtor is too wide to fasten a 
charge on any of his property. 

A mere covenant to charge an estate does not 
create a charge unless the property can be identifi- 
ed by existing facts and circumstances so that theiv 
may be no ambiguity about them. There must be 
expression of a present intention coupled w'ith the 
necessary words of hypothecation in. order to con- 
stitute it. 

A creditor is bound to prove purposes lor which 
loan is borrowed by independent and reliable evi- 
dence and mere entries in his account-books will 
not constitute such proof. N Tulsiram v, Anus^jv^ 

380 

S8. 105, 107’™Lea»e, what is -- Registered 

kabuliyat, whether creates tenancy, 
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Transfer of Property Act— concld. 

A lease is a transfer of porperty and can be made 
only by the transferor and not by the transferee. 
The transfer can only be made l)y the volition of 
the transferor, but in the case of a lease for a term 
exceeding one year the transfer does not become 
effective until a registered instrument comes into 
being; the instrument must, however, be effected 
by the transferor. 

Therefore, a registered kahuliyat executed by the 
person occupying the premises and accepted by the 
person owning the premises is not sufHeient tobestow 
a title upon the person occupying the premises and 
can in no way be considered a lease as defined in 
section 105 of the Transfer of Prop.u’ty Act. A 
Kedau Nath v. Shankar LaIw, 22 A. L, J. 185; IG A. 
;303 934 

S, ^06f applicability of —Cuntraci lo the 

contrary —Notice to quit— One montlis notice - 
Notice whether muat expire with month of tenancy, 
Sectioji lOfi of the Transfer of JVoi).^rty Act 
applies only when there is no contract to the con- 
trary. 

The nile as to notice contained in section 106 of 
the Transfer of Property Act is applicable or inap- 
plicable as a whole. 

A contract stipulating for a month’s notice with- 
^t any specification of the time when the notice 
is to expire, is a contract to the contrary within the 
meaning of section 106 of the Transfer of Property 
Act and in such a riase it is not necessary that the 
notice should expire with the month of the tenancy. 
N Saik Kasam V, Hajt Yusup Karim Anu 445 

— 8. ^ OB— Landlord and tenant -Agree 7 nent 

to vacate at specified t ime- -Notice to quity whe- 
ther necessary— Tenant holding ovci\ who is - 
Dissent of la^idlord. 

Where a tenant agrees to give up posacBsinn at a 
particular time, he is not entitled to a notice to 
<iuit under section lOG of the r)f Property 

Act, as that section 1ms no applic}il)ility to such "a 
case. 

There must be absence f»f both nsseni and dissent 
on the part of the landlord to constitute a tenant, 
li tenant on sufferance or as one holding over. 
Where there is express dissent by the landlord, 
for instance, by refusal to accept rent, the tenant 
cannot claim to be holding over. N Dina Singh v. 
Jamal Singh 446 

8. 130. See Contract Act, 1872, ss. 38, 50 

• 127 

Trust — Illusory trust— Performance of religious 
ceremonies^ ef ect of -Trusty essentials of Dharm- 
sala, what is— Administration of assets— Exe- 
cutor— Assets converted into building y effect of— 
Money borrowed by executor— Executor, liability 
off nature of — Building constructed partly out of 
assetSy ownership of. 

The term dharmsala means a place where a cer- 
tain section of the public can claim, residence as of 
right without any payment. A building in the 
nature of a public boarding-house does not convey 
the idea of dharmsala. 

The performance of the hawan ceremony on the 
occasion of the laying (>£ the foundation stone of a 
building will not. turn an illusory trust in respect 
of the builaing into a definite one, 


Trust— conoid. 


As the execution of a trust is under the Control of 
the Court the trust must be of such a nature that 
it can be under the control of the Court, its 
administration can be reviewed by the (Jd, ' or, if 
the trustee dies, the Court itself can exeB^Ute the 
trust. 

Where an executor invests a portion of tnfe assets 
of the deceased in constructing a buildyjpg, an 
administrator who succeeds the executor can claim 
the building as part of tlie assets. 

Except in certain special cases, upon a contract 
of borrowing made by an executor after the ^ death 
of the testator, the executor is only liable person- 
ally and cannot l^e sued as executor so as to get; 
execution against tbe assets of the testator. • ' 

Where a building is constructed by an execut(jp 
out of the assets of the deceased together wittii 
money belonging to or borrowed by himself, thh 
building }jecx>mes the property of the deceased ^nd 
the executor in proportioii to the money belonging 
to each spent thereon. 0 Anant Kam v. Ibhri 
Prasad 320 

Suit under section 92, Civil Procedure 

C<jde — Relief against alienee of trust i>roperty— • 
Trustee de son forty liability of. See 
Procedure Code, a. 02 950 

Trustee repudiatmg trust, whether hound 

to suiTender possession. 

A truHiets acting under a trust which he knows 
or subsequently discovers to bo void or invalid, 
is not bound to surrender the ixissession of the 
tnxst 3 )roperty before he can be allowed to 
repudiate it by giving evidence to explain away 
his admission arising from his conauot as a 
so-called trustee. N Krishnabai v. Dhondo Ram- 
ciiandra, 20 N. L. R. 63 542 

Trusts Act (II Of 1882), S. 5' Trust relatiTig io 
immoveable proyeiLy, citation of , mode of . 

Ender section 5 ot the I'rusts Act a t3f;),;st 
rdlpiLg to immoveable property must be declared 
non-tcbt amentary iuBtrument in writing 
S]gn..d by the author of the trust or the trusteu 
and registered, or by the Will of tl»e author of 
the trust or trustee. O Anant Ram i. Isri Prasad 


8, 43, scope of-Co-U iistees—Suit for eject- 
ment- Refusal of one tr^istee to join— Suit by 
other trustee alone, whether maintainable. 

If one of the two trustees refuses to join as 
plaintiff and is joined as a defendant, the other* 
trustee alone can maintain a suit for eviction of a 
person from the trust property. N Shukoor v. 
Jagaiyya 347 

Trustee, office of, whether transferable — PropeHy 
not dissociable from office of trustee — Alienation 
of such property, validity of. 

The office of trustee is incapable of transfer 
Therefore, where it is impossible to dissociate the 
office of trustee from the possession of property, 
the transfer of property virtually amounts to 
parting with the office, and such an alienation 
cannot be recognised, ' 

An assignee of a part of the mortgage security 
is not liable to contribute as againet the ijaortga|por 
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Trustee ■ conol u* 


U. P. Land Revenue Act— conoid. 


to the payment of the mortgage*debt, Therefore, 
if a r’ agor sells a part of an enoumhered 
estate a covenant agaiiAt encumbrances, he 
cannot '.laim contribution from the purchaser 
because ^ e is himself liable for the whole debt. 
M V 18 W..NATHA V. Vengama, 19 L. W. 567 52 

U. P. L#.nd Revenue Act (II! of 1901), s. 36- 

Ex-proprietary tenant-^Order fixing rent based 
on agreement j whether binding on hairs of 
tenant. 

An order lixing the rent of an ex-proprietary 
holding is binding on the heirs of the ex-proprie- 
tary tenant even if it merely adopted an agreement 
betW^oen the landlord and the ex-proprietary tenant. 
A .diiSAODi Lal V . Ohhotu 349 

— 8S. 40, S7 —Entry in Revenue Record, 

eM*reetion of - Possession, basis of — Title, question 
of— Plot entered as sir— Entry, lohether open to 
disproof. 

Under section *10 of the U. P. Laud Revenue 
Act where the Revenue Authorities can find that 
a certain jjerson is in possession tlie entry must 
be > on the basis of possession and the* 
question oxn l)e re-oponed on a husis of title in 
cither a Civil or a Revenue Court, 

Wliere land has been re<iorded as str at the 
last settlement and has been continuously so 
recorded since, the correctness of the entry is open 
to disproof under section 57 of the U. P. Lantl 
Revenue Act. A LALMA^ r. Fazal Muiiammai) 
Khan 115 

* S8. 87, 88 -Commutation of rent- Suit 

to recover arrears of rent --Court, whether hound 
by ’critry in Revenue papers. 

In rent suits in the Revenue Courts against 
occui'ancy tenants the Courts must award rent 
at the rates which are fixed upon the papers unless 
those rates are entered eiToneously by a clerj||||||A 
mistake ; and where there is a binding order Hr 
some competent authority, such as an order by 
the Settlement Officer under sections 87 and 88 of 
the U< P, Land Revenue Act, or under sections 43 
to 46 of the Agra Tenancy Act, the Court has no 
discretion but must allow the rent at the rates 
directed. If either the landlord or the tenant has 
any objection to those rates he must apply to 
proper authorities to have those rates altered, 
but a Court trying a suit for arrears of rent 
has no authority in the matter. A I'^aqub Ali 
-8. Dhan Singh, 22 A. L. J. 212; 46 A. 316; (1924) 
A. I. R (A.) 429 863 

- 8. 233 K, applicability of— Evidence 

Act (I of 1872), 8. 115— Estoppel — Partition — 
Co-sharer, permitting another person to remain 
recorded as co-sharer and participate in partition 
p^ceedings — Representation. 

Per Stuart, J.-HSection 233 K of the U. *P. Land 
B^venue Act ordinarily operates only as against 
those recorded co-sharers who have been parties 
to the partition proceeding. 

A Iflimaminadan tenant-in-oommon cannot be 
hdd be represented in partition proceedings 
by another Munammadan tenant-in-commoh merely 
Jpteeuif thek interests are identical, 


Where, however, a co-sharer permits another 
person to continue recorded as a co-sharer in 
respect of property which belongs to the fomer 
and to participate in partition proceedings as a 
co-sharor, ho is estopped from subsequently 
objecting to the proceedings on the ground that 
he was not a party to them or had no notice of 
them. 

Per Mukei^ji, J —The rule of estoppel by sub- 
stantial representation is based on broad principles. 
The nile applies with great force in the case of 
a Hindu family because of the constitution of it, 
but it would apply in other cases also in-ovided 
the facts are siifficient for its support. 

Courts arc to dispense justice, and rules of 
procedure should not be allowed to defeat the 
ends of justice. A Karim Bakhhh v. Waiiajuddin, 
22 A, L. J. 73; 46 A. 214; (1924) A. 1. R. (A.) 
427 1035 

Waiver. See Transfer op PROPERTi’ A ct, s. 35 191 

WaJIb-ul-arz - Karlier document containing no 
recital of ]>re-einj)ti()n' Later document creating 
right of pre-eraption Custom, whether i)rovcd. 
Sec Pre-emption 508 


, entry in, value of. 

The record of a, custom in a wajib-ul-arz entry 
is the most valuable evidence in su})port of the 
custom rtH^orded. L Suer Mithamaiad Khan v. 
Lost Muhammad Kuan 4S^ 

VfaKf -Dedication, proof of— Installation of idol 
or construction of temple, whether necessary. 

The name given to a deity is only a sacred 
convention. The deity is supposed or believed to 
exist from eternity. The idol is virtually treated 
as a visible symbol of the deity in whose favour 
4»he dedication is made or by whom the purchase 
is to be effected ; and the mere fact that the 
installation takes place afterwards does not affect 
the validity of the dedication or of the purpose 
for which the |)urchase is made. 

A certain village was purchased in the name 
of an idol and the income derived from the village 
was used for the purposes of worship of the idol 
and other ciiaritable purposes. Idols bearing the 
name mentioned in the. sale-deed* were also purchas- 
ed, but there was no formal installation of the 
idols and no temple was built for them : 

Held, that there was a sufficient dedication of 
the village to the idol and the village liad 
become wakf property. A Sarab Sukh Bas v, 
Ram Prasad, 46 A. 130; (1924) A. X. R, (A.) 357 

1018 


yN\\\— Bequest for “ Bharmaoo Kam whethervoid 
for uncertainty— Hindu Law— Registered Will 
whether can he varied by unregistered document. 


A bequest for dharmaoo ham is void for 
uncertainty. 

[Indian and English case law cm the subject 
reviewed and discussed.] 

The law ^s not reawe a compulsory registra- 
tion of a Will by a Hindu, There is, therefore, 
no bar to its terms being varied by an unregistered 
dooumeat, even il it bo a recristered Will. 9 

SHAUSU V, OOVSBSIUN 249 
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. INDIAN CASES. 


Constmction Earlkr clause clear and 

nuamhiguous ' Later clause ambiguous— -Transfer 
of Property Act {IV of 18SB), s, S5 — Devise of 
roperty belonging to legatee -Legatee retaining 
is properly in his own title- -Election Probate 
and Administration Act (V of 1881), ss. 1^8,180 
-Demonstrative - [jegacy Interest -Suit for 
account by residuary legatee against other legatee 
■Defendant suppressing account-books -Burden 
of proof, 

Tlie*. principle that the later clause of a Will 
filioiild have preference over the earlier is inappli- 
(table to a case where the earlier clause is clear 
and unambiguous and can be read in such 
manner as not to interfere with the later one. 

A testator has no right to devise property 
belonging to another person, but if he does devise 
Hucli projicrty and at the same time leaves a 
legaciv for that person the latter must acquiescci 
in the devise* if he wishes to receive the legacy. 
But if he chooses to retain his property by virtue 
of his own till(% under the doctrine of election he 
is not (mtitlefl to the legacy under the Will. 

‘ A d(*moiistraiive legacy whicli partakes partl 5 »^ 
of the nature of a specilic legacy and partly of a 
general legacy and which is directed to be paid 
out of a certain specified property bears interest 
from one year after the testator’s death even in 
cases where no provision for interest is made in 
the Will, notwithstanding that the Probate and 


Will “C'oncld. 

Administration Act does not deal with interest on 
demonstrative legacies. 

In a suit for accounts by a residuary legatee 
against other legatees if it appears that the 
defendants had seized a large portion of the 
testator's property, were in possession of the 
accounts kept by the testator and were suppressing 
the same, it is not necessary for the pmintiil to 
prove each item of proiierty he claims beyond the 
possibility of doubt, but if he makes a prima facie 
case the burden is cast upon the defendants to 
show that the property did not belong to the^/ 
testator or was subsequently accounted for. M, 

VeNKATARAMAYYA V. PiTOHAMMA 274 

0 

Qifi -Construction of document— Will of* 

If, under a document purporting to be a gift 
and Imnded over to the alleged donee, the donee 
gets nothing until the death of the donor, there 
is no di 8 ]) 08 al of any immediate rights of pos- 
session or any immediate interest in the property, 
the document is a Will and not a deed of gift. 

The fac5t that the docimumt purports to reserve 
a life-interest in the property to the donor is not 
a decisive circumstance against its being a Will% 
M Vbnkatachalam Chbity v. Govindaswamy 
Natckek, 46 M. L. J. 288; 19 L. W. 434; (1D24) 
A.I. R. (M.) 605 f56 

— Revocation, what amounts to- Animus 

revocandi, proof of. See Hindu Law — Will 865 













